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* 3abesnelnika Ha YPeJHUKOT

HauenoTto in dubio pro reo e BoBeeHO BO [IOMAIIHOTO KPUBUYHO ITPOLIECHO
3aKOHOAaBCTBOBO1997roguHa. HoBUOT cTpaHeuku 3aKOH 3a KpUBUUHAIIOCTAIIKa
on 2010 roauHa (Bo HaTAMOIIHUOT TeKcT: goMmainHuoT 3KII)' mpomornkyBa ma
ro peryidpa oBa Hauej0 BO WIEHOT 4 KOj riacu “3a comHeBarweulo B0 0gHOC
Ha tocitioereltio UluU Hellociioerwellio Ha hakiiuitie Wito Zo YuHail obeexjeitio
HA KPUBUUHOWIO geo UJU 0 KOU 3aBucu UpumeHaula Ha HeKkoja ogpegba og
KpusuuHuoiti 3aKoHUK, cygoll Ke 0gayuu Ha HAUUH UOoU0BOJIeH 3a 06BUHelUUOoU ",
HomamHuot 3KII ogu 1 efileH yeKop moHaTamy 1a Bo uieHoT 403 3a npB 1aT ro
BOBeJlyBa M CTAaHIApAOT Ha JOKa’KyBalbe Ha BUHA O] CTpaHa Ha OOBUHUTEJIOT
“Hagsop 0g pa3symHO coMHeBare”, 6e3 IOMOTHUTETHO NedUHHUPakhe Ha UCTUOT.

Co 1en pasrpaHUUyBame TTOMery COMHEBambeTO JieKa eHO JIUIle W3BPIINIIO
KPUBUYHO [IeJI0 (Koe € COMHeBale BO HeraTMBHa CMucIa Ha 300poT 3a
OOBHMHETHOT U € ceKoralll BO KOPUCT Ha OOBHHEHUETO) I COMHEBAHETO JIaiu
HaBUCTUHA TOA JIUI[E TO U3BPIIMIO KPUBUUHOTO [IeJI0, OJTHOCHO COMHEBAHETO
BO KOPUCT Ha HEBMHOCTA Ha JIUIIETO (TO3UTUBHO COMHEBale KOoe e ceKorarll
BO KOPUCT Ha OOBUHETHOT U € OTCJIMKAHO BO HauejioTo in dubio pro reo u BO
CTAHAApIOT Ha JIOKa)KyBalbe Ha BMHA O CTpaHa Ha OOBMHUTEJIOT HAJIBOP
O/l pa3yMHO COMHEBame) 3eMjUTe OJI aHIJI0-CAKCOHCKMOT CBET, HO MCTO TaKa
u Wranuja, KopucCTaT [Be pa3JIMUYHU TePMUHOJOTUM. VIMEHO, TepMUHOT
COMHeBame (Ha aHIJIMCKU ja3uK: suspicion) ce KOPUMCTU BO HeraTMBHA CMUC/IA
Ha 300pOT Ha IITeTa Ha OOBUHETHUOT, a BO KOPUCT Ha OOBHUHEHUETO, JiojleKa
Mak TePMUHOT [IB0jba, ABOYMeHhe, HeCUTYPHOCT (Ha aHI/IMCKU jasuk: doubt) ce
KOPUCTHU CeKoranl BO KOPUCT Ha OOBUHETUOT TpU JedruHUpame Ha HAUeI0TO
in dubio pro reo Kako M Ha CTaHAAPOT Ha JOKa)KyBalbe Ha BUHA O] CTpaHa Ha
O0OBUHUTEJIOT HAGBOP 0g PA3YMHO COMHEBAbE.

3a kan gomanrauot 3KI1 He HyIM pa3MUHU TePMUHOJIOTUH 3a OBUeE ABa BUjia Ha
coMHeBame. VIMeHo, 3aKOHOT I'o KOPUCTU TEPMUHOT ,,COMHeBame* (suspicion)
U Kora Toa ce oJlHecyBa Ha MOTPeOHOTO HHMBO Ha COMHEBaibhe JIeKa eJHO JIULIE
M3BPLINIO KPUBUUHO MeJ10 (3a [Jja MoyKe IPOTUB HETO JIa ce IpeB3eMart ofpeaeHun
MEPKU Ha 1cTpara, orpaHudyBama U 0OBMHYBamka), KAKO 1 Kora Toa ce ofHecyBa
Ha DpuMeHaTa Ha HauejoTo in dubio pro reo u Ha CTaHIAPIOT Ha JOKaKYBaIbe
Ha BUHA HAGBOpP 0g pAa3yMHO COMHeBare. 3a IleJIuTe Ha OBa MCTpa’KyBaimbe,
CeIlaK, ce HallpaBeHU oApedeHU Hallopy KOH TEPMUHOJIONIKO pa3rpaHUuYyBabe
roMery JBaTa BHJla HA COMHEBalhe M ITOKPaj Toa IITO TAKBOTO TE€PMUHOJIOIIKO
pasrpaHudyBaibe He COOJIBEeTCTBYBA Ha MOCTOjHATA 3aKOHCKa TePMUHOJIOTHja, a
CO 11eJ1 TI0jaCHO OTCJ/IMKYBakbe Ha CYIITHMHATa Ha npobjieMaTUKaTa 3a Koja OBJe
cTaHyBa 300p.

13aKoH 3a KpuMBMUHa moctarnka, Crny:kben BecHuk 150/10, 200/12, 142/16 u Opnyka Ha YcraBen Cyn
6p.2/2016, Cnysx6eH BecHUK 193/16.
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[TPEJITOBOP

,AKO cakaw ga bugew BUCWUHCKU Wpazay Uo BUCTUUHATIA, UOUUPEOHO
e bapem egHawl BO KUBOWOW, BO HAjeo/leMd MOXKHA Mepd, ga ce
gsoymuui 3a cé“ (Pene Jlekapr)

IIITo e gBOjOAa M KAKBO € YYBCTBOTO Ha JIBOyMeme? 3apeM cyaujaTa KaKo
He3aBUCeH apbouTep He Ou Tpebasio fa Oume Bo 1Boj0a BO TEKOT Ha
IOroJIEMUOT fies1 ofi cyzemeTo? Cernak, 3apeM He Tpeba cyaujaTa ga JoHece
oJTyKa Ha Kpaj? Ho Kako MoyKe cyauijaTa Jia O[jTyd1 aKo ce ABOYMU U Jajiu
MO>Ke cy[iMjaTa v IOKpaj cé Jla ocTaHe BO COCTOjOa Ha ABOojOa?

KpuBuuHO mpoliecHoTo Hauesio in dubio pro reo - Kora rocTtou ABojoa aa
ce OJUTyUM BO KOPUCT Ha OOBMHETHOT - M CTAHIapAOT BUHATa jia Ouje
IIOKaykaHa Hagsop 0g pa3yMHO gaoyMmere, ce OCBpPHYBaaT Ha JIBojbaTa u
3aToa HMBHATa CYUITUHA M yIIoTpeba BepojaTHO MOKAT fia ¢pjaTt noBeke
CBeT/IMHA BP3 ITOTOPHUTE ITpalliamba.

Iomeka HauesioTo in dubio pro reo ce cpeTHyBa BO IOBEKETO 3€MjU CO
KOHTHMHEHTa/IHO TIpaBO, CTaHAApIOT HaJBOP OJ pa3yMHO [BOYMeHe e
pa3BUeH BO 3€MjUTe CO aHIJIO-CAKCOHCKO TpaBO, HO TOj o7l 'HeoJaMHa’
e BOBe/IeH I Ha KOHTUHEHTOT. /IBeTe MoOKe JlJa MMaaT MHOTY C/IMUeH aKo
He U UAeHTUYeH e(deKT BO JeHEelIHO BpeMe, a TaKoB e(deKT BepojaTHO
MosKeJle Jla UMaaT U BOo pa3udHu da3u o MUHaToTO. Toa He 3HaUU /ieKa
MOTEK/JIOTO 1 KOHCTesalija BO Koja ce TojaBujie U ce pa3Busie Ouie UCTU.
Cemnak, TTOBeKeTO M3ydyBaul BepojaTHO Ke ce corjiacar JieKa JieHecC Tve ja
oipa3yBaar pea/iHaTa TeHeHIIMja Ha CEKOj COBECEH YOBEK U Ha eJHO JT00pOo
OTIIIITECTBO KaKo IeJINHa Jla ce 3alllTUTH O] HellpaB/a, Oujlejku 1esiTa Ha
11eJIOKyITHaTa KpUBUUYHA TIpaB/ia Jla T'o Ka3HU BUHOBHUKOT BO MCTO BpeMe
MMa U JIpyra cTpaHa, HeBUHMOT Jia Oujie 0c1000/IeH.

[Ipu HUBHO criopelyBame MOKe Jla ce 3abesiekKU JleKa 3a pas3jidKa off
CTaHAApAOT BMHATa Jla ce JIOKajke OJf CTpaHa Ha OOBUHUTEJICTBOTO
HAgBOp 0g pa3yMmMHo gaoymere, KOj ce ITPpHMeHYBa Ha KpPajoT Of CYIeHeTo
KoTra CyJOT ' CIYIIHAI U BUAEJI CUTe JIOKa3u M Kora Tpeba J1a OfjTyyu 3a
BUHATa Ha 0OBMHETHOT, HaueJIoTo in dubio pro reo Bo IOC/I0BHA CMMCJIa Ha
300pOT He ro orpaHMYyBa MOMEHTOT Ha HeroBa IpUMeHa. 3aToa, HEKOU
MOKAT Jla TBpPJaT JieKa HauesioTo in dubio pro reo MMa MoOIIKpPOKa MpUMeHa
1 MO>Ke Jla ce KOPUCTU BO cuTe a3y O] KpMBHUYHATA IOCTANKa, KakKo Ha
IMpruMep Kora CyAoT OJiJlydyBa Jlajid [ja u3pede MepKa ITPUTBOP WU Kora
ro ogoOpyBa Win oi0MBa OOBUHUTETHUOT akKT U ci1. Ho co ornepn Ha Toa
JleKa e BO3MOJKHO Kaj cyujaTa /ia IoCTOU JIBOj0a BO TEKOT Ha CYIIEHeTo,
a JIOTO/NIKY IOBeKe W TIpe]l CYyIemeTo, ce TMOCTaByBa IpallamkeTo [1ajiv
cyaujaTa Ke Tpeba J1a ro IpuMeHU HaudesioTo in dubio pro reo cekorali u Jia
OIIJTyYM BO KOPHUCT HA OOBMHETHOT CO 3allpaibe Ha KpUBUYHATa ITOCTaIlKa?
CurypHo He. HamecTo Toa cyaujaTta Ke ojyIydu Jajayd OOBUHUTEICTBOTO TU
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IIOCTUTHAJIO OCTAHATUTE CTaHIapIU KOU ce MOTPeOHM 3a Jla ce IIpeB3eMaT
ofpeleHM MEepKM Ha MCTpara, orpaHUuyBara MU OOBHHYBalbha, KaKo Ha
IIpUMep CTaHAap/IoT Ha OCHOBAHO COMHEeBalbe JjeKa 00BUHETHUOT I'O CTOPUJT
KPUBUYHOTO 1eo. JloTonky noBeke, momamHuot 3KIT 6apa cymoT ma ro
IIpUMeHU HadeJioTo in dubio pro reo camo mpu ojjydyBambe 3a Toa Jaiu
(bakTHUTE MMOCTOjaT WM He IOCTOjaT, 3a KOU CY[IOT OJjIydyBa Ha KpajoT of
cyzemweTo. Toa BCYITHOCT 3HAUU JieKa ITpuMeHaTa Ha in dubio pro reo e UcTo
TaKa, ITIoBeKe WIN MoMaJIKy, (DOKyCcHpaHO Ha KpajHOTO Mpalliamke 3a BUHaTa
Ha oOBMHETHOT. VIMeHO, JIOKOJIKY cyAujaTa, OTKaKO I'M pasriiefiajl CUTe
IIOKa3u, ce gaoymu 3a uociioereilo Ha haxkiiuitie Kou upeuiciiasysaai
obenexje Ha KpUuBUUHOWIO geJo, CyArjaTa BO OCHOBa ce JIBOYMHU BO BUHATa
Ha OOBMHETMOT, I1a CO ITPHMMeHa Ha HauejoTo in dubio pro reo Ke omiyumn
Ieka Te aKTH He IocTojaT (He Ouse JOKaKaHU HAJIBOP OJf IBOYMEIhe) 1
Ke JIoHece ocIo00iuTe IHA ITpecy/a.

Yirre eHa HaBUJTyM OUMTTIeJHA Pa3/IMKa IIOMeI'y OBUe JIBe Hauesia,/ TIPUHITUIT
e HUBOTO Ha JiBoyMetbe. CTaHAAPAOT HAGBOP 0g pA3yMHO gaoymere Oapa
Ila ce 3eMe TIpeIBU]] CAaMO ‘pa3yMHOTO’ IBOYMelbe, JTofleKa Mak HauesioTo in
dubio pro reo He ro 6apa Toa uspeuHo. bunejku Hauesnorto in dubio pro reo
He I'o CTeleHyBa JBOYMEHEeTO, OCTABEHO e Ha cy/irjaTa Ja Ir'o CTOPU UCTOTO
(ma yrBpau pganu ce Haora BO JBOjOa uiu He). Mlako ABOyMemeTo e egHa
BHATpeIITHa cOCTOj0a Ha YMOT M MMa BPCKa CO ITPOLIeCOT Ha pa3MUC/TyBakhe
1 CBecTa Ha JIMILIeTO, Toa He MOKe Ja Ce OJIBOU O] CaMOTO OIILIITECTBO
KaKO U O]l 1IeJIOKYITHOTO HMBO Ha CBECHOCT Ha OINIITECTBOTO BO OApejieH
BpeMeHcKU Tepuoji. Co npyru 360poBU, MOeIMHEI[OT He MOKe MHOTY /ia
OTCTaITyBa O] OHa IIITO OU MpeIn3BUKaJIO JIBOj0a BO OApeIeHO OIMIITECTBO
BO ofipe[ieH BpeMeHCKU nepuo. Ha rmpumMep, efgeH cyauja He MOKe fia ce
IIBOYMH 3a TOA JIaJIi OOBUHETUOT I'O CTOPUI KPUBUUHOTO J€JI0 CaMO 3apaju
TOa IITO OOBMHETHMOT MOKeOu mMa Opar OJIM3HaK, 3a KOj HUKOj He 3Hae
ra HUTY Cy[aujaTa, a Koj MOKeOU I'o CTOPWI KPUBHUUYHOTO [A€JI0 HaMeCTO
Hero. [la aypu u cygujaTa fia ce IBOYMM 3apaJy TaKBO HEIITO, Toa HeMa
Ia Oujle pa3syMHO JBOYMEHe 3a IOroJIeMHUOT JiesT Off JIYI'eTO OKOJIy Hero.
Ho mrro ako MMa JoKasu KoW MOyKaT [la ja MojAJpsKaT BakBaTa Teopuja?
[IITo ako Ha mpuMep oj0OpaHaTa ITPUJIOKHU JIOKa3u KOU YKasKyBaaT Ha Toa
IleKa HaBHCTHHA ITI0CTOM OpaT 0JIM3HaK U [eKa TOj He e BO IOOPU OJJHOCH CO
O0OBMHETHOT, U JeKa OpaTtoT O/IM3HaK caka Ja ro “HaMmecTu” 0OBUHETUOT?
Toram cynujata Moyke J1a mMa /ob6pa OCHOBA 3a Pa3yMHO JIBOYMeHe BO
CJTy4ajoT Ha OOBMHUTEJICTBOTO M BO BMHATAa Ha OOBMHETHOT. Taka, MaKo
He e IoceOHO HaBeJeHO, HauesIoTo in dubio pro reo cemak ce ofgHeCyBa
Ha Pa3yMHOTO ABOYMeEHe, OujlejKkM OMI0 KaKBO Hepa3yMHO JBOYMEHe e
caMo TIpeTIIoCTaBKa M MOjKe Jla [ioBefie /10 KOPCOKAK CO IMOCTOjaHU HOBU
IIBOjOU, IBOjOUM BO CE€ U CEIITO CO eJUHCTBEHO OI'paHUUYyBalhe BO JIMYHATa
danTasuja.

HapepaHo npamiame 61 Ouio gaau aBojoaTa ceKorail rmoctou? BepojaTHo
na. HecomHeHO e peka fBojbaTa e Heus0eKeH [en of IMPOLIecOT Ha
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pasMucayBale U JleKa cyaujaTa 6u Tpebasio Jla ce IBOYMHU BO TEKOT Ha
cyzemeTo. BakHO U 37paBo e Jla mocTou JABoyMeme. Ho manu pasymHO
IBOyMele ceKoraul roctou? BepojaTHo He. IJOKOJIKY CJIyyajoT e jaceH
(MOKOIKY OOBMHMTEJIOT yCIlee Jla T'M Herupa HaBOJUTEe Ha oj0paHaTa BO
BpCKa co OpaToT O/iM3HAK HAJIBOP O] pa3yMHO JIBOYMelhe) Torall Hema fia
IOCTOM Pa3yMHO JBOYMEbeE.

Kora efieH 4oBeK pa3yMHO ce ABOYMU 3a HEIIITO He e BePOjaTHO Jja OCTaHe
BO cocTojba Ha AaBojoa mpeponro. He e mpupogHo fa octaHe BO cocTojba
Ha YHCTO JBoyMeme. Kora efieH UoBeK pa3yMHO ce IBOYMU 3a HEIITO IIITO
1MMa CBOja CIIPOTHUBHOCT IIPUPOJIHO € [a ce HaKJIOHU KOH CITPOTUBHOTO. Ha
IIpUMep, aKO YOBEKOT Pa3yMHO ce JIBOYMM JeKa eJIHO YMEeTHUYKO [IeJi0o e
OpUTHHAJI, BCYIITHOCT Ceé HAKJIOHYBa KOH MUCJIEHEeTO JeKa YMEeTHUUKOTO
neno e dancudukart. [locTojaT ofipefjleHN cUTyal[uu Kora He MMOCTOU CaMo
eJIHa CIIPOTUBHOCT, TYKY MMa ITOBeKe CITIPOTUBHOCTH. Bo TaKOB cjTyuaj Majiky
e BepOojaTHO /IeKa YOBEKOT Ke BepyBa BO CUTe HelllTa ILITO Ce CIPOTHBHU Ha
OHa BO Koe BeKe MMa pa3yMHa /IB0j0a, OCBEH aKo He IMOCTOU HEKOj JJoKa3
KOj Ke ro HaBeJle fia Ouie HAKJIOHET KOH Taa KOHKpeTHa CITpoTuBHOCT. Ho
eJIHO e CUTYPHO, ieKa Toj/Taa Ke ce JIp;KU Ha pacTojaHKe WIH LIeJIOCHO Ke
ce OTKasKe OJ1 OHa BO KOe Pa3yMHO Ce JIBOYMU.

CraHpmapfioT AeKa BuHawia Tpeba Jla ce JOKa)ke HAGBOp 0g PA3YyMHO
gBoyMmere BeKe I'o IOCTaByBa JBOYMEHETO BO KOPHUCT Ha HEBMHOCTa Ha
OOBMHETHOT, OUJIejKU JBOYMEHETO e BO BUHATa. Toa 3Hauu JieKa ako Kaj
cyZujaTa IoCTOM pa3yMHO JJBOyMere BO BUHATa Ha OOBUHETUOT, TIPUPOTHO
e Toj/Taa [ja ce HAKJIOHU KOH CIIPOTUBHOTO, a Toa € JleKa OOBUHETUOT e
HeBuH. Cemnak, Kako IITO e Ka)kaHOo M Iorope, HadyejoTo in dubio pro reo
HCTO TaKa MOjKe a ce IpUMeHU Ha BUHaTa. MIMeHo, aKo cyziijaTa Ha KpajoT
Ha CY/IeHheTo, OTKAKO TW OLIeHWI CUTe JA0Ka3u, Ce JBOYMU BO IOCTOEHETO
Ha (paKTuTe KOU IpeTcTaByBaaT oOejieKje HAa KPUBUUHOTO [Ieji0, TOTalll
cyaMjaTa BCYIIHOCT Ce JBOYMHU BO BHMHaTa Ha 0OBMHETHOT. Ila Taka, Mako
Haues10To in dubio pro reo He bapa camo 10 cebe ocI000UTEeTHA TPeCy/ia,
TYKY Oapa OIJTyKa Koja e MoTI0BOJIHA 32 OOBUHETHOT, aKO CyIijaTa pa3syMHO
ce ABOYMU BO BMHATa TOTAll JIOTUYHO € /Ia ceé HAaKJIOHU KOH CIIPOTHUBHOTO,
a Toa e HeBMHOCTA.

Ho mo HeopgamHa HU3 MOTOJIeMUOT fAesl Ha EBpomna MCTPakKHUOT cynuja
O1JT OHOJj KOj ja BofesI UcTparaTa v Bo IoTpara I1o MaTepujaiHaTa BUCTUHA
coOupas 1 u3BeyBajl JOKa31 KaKo ITPOTUB TaKa M BO KOPUCT Ha OOBUHETHUOT.
Tue mokasu nmoToa Oue U3BeAyBaHU IIPel CYIeUKUOT CyArja KOj UCTO TaKa
Ou1J1 BO IoTpara o MaTepujajiHaTa BUCTMHA 1 OWJI OBJIACTEH Jia Ipejyiara
IOKa3M Co 1lejl Jla ce OTKpuUe Taa BuUcTuUHA. [la Taka, cyaujaTa Koj umain
OBJIaCTyBame 1 0OBPCKa Jla TU ITpejijiara CUTe MOKHU JIOKa3M co 11eJl Jla ce
OTKpHe BUCTHUHATA, OjieJHAIll MOopaJsl, “camo” TTopaju JBOyMelhe, a OIydn
BO KOpHCT Ha oOBuHeTuoT. OBMe [Be HellTa He odaTr 3aegHo. He Tosky
ropajsi oOBpcKaTa Ha Cy/IOT Ja ja 6apa BUCTUHATA (3aToa IITO BUCTUHATA
BO HeKoja cMHUcjIa Ha 300pOT MosKe Jla ce u3eJHaul CO CUTYPHOCT, OJTHOCHO
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CO JTOKa3 KOj HeMa J]Ja OCTaBU ITPOCTOP 3a Pa3yMHO IBOYMehe) TYKY TTopaju
OBJIaCTYBamkeTO Ha CYIOT Jla mpejylara JIoKasu co 1ej [a Jojae [0 Taa
BucTtrHa. OBa OBJIaCTYyBamke M 0OBPCKa BepojaTHO He MY JaBajie JJOBOJTHO
IIPOCTOP Ha CyaujaTa 3a JIBOYMelbe, IITO 3HAUM JieKa TO OrpaHudyBaJio
cyaujaTa BO cBojaTa 0OBpPCKa /ia OJIJIYUM BO KOpUCW HA 06BUHeuuol. AKO
cyauvjaTa OU IpU3Haes AeKa ce JIBOYMM, Toa OM 3Hauesio JeKa TOj He ja
Oapas1 BUCTUHATa HA BUCTMHCKOTO MeCTO (He T'M MpeJIJIOKUJI TTIOTPeOHUTe
mokasu). becKopucHO e 1a ce CIIOMHE MOKHOTO UYBCTBO Ha BUHA Kaj
cyaujaTa 3a ocoboayBambe Ha HAaBOJHUOT 3/IOCTOPHUK CaMo MOopajii Toa
LITO Cy/IMjaTa UMaJl (HeKaKBo) ABOYMeme. M KaKo IIITO e IPeTXO0QHO PedyeHo,
He e TIPUPOJHO Jla Ce OoCcTaHe BO COCTOj0a Ha JIBOjOa, JIMIIeTO WU Ke ce
MIPUK/JIOHU KOH CITPOTUBHOTO WX Ke cMeTa /ieKa JiBojbaTa e Hepa3yMHa U
Ke ro mpudaTu 3a BUCTHHA OHa BO KOoe ITPBUYHO ce IBoyMeJsl. MoKeOu Hema
Ila cMeTa JleKa Toa e KOHeyHaTa BUCTMHA, HO Ke cMeTa JieKa e Iorojema
BUCTUHA Of Jpyrata BUCTHMHA. Taka, Oupejku cymujata OWI OHOj KOj ja
b6apaJ1 BUCTUHATA, TOj/Taa oyIydyBasi/a Kaje 1ucraTa a ja bapa.

IleHec, TIpU KOHTPAIMKTOPHA MOCTAIKa, Cy/iujaTa e TeHepayiHO 0c/iobo/ieH
O/l TOBApOT Ha Tparame 110 KOHeYHaTa BUCTUHA U IITO € VIITe [MOBayKHO, e
oc1000/1eH Of1 TOBApOT /ia Tpejjiara JIoKa3u BO MoTpara o Taa BUCTHUHA.
CTpaHKUTe ce THe KOU T IIpeJijlaraaT JIOKa3WTe 3a Ja TI'M JOKaKar
hakTuTe, a cynujata opyyuyBa manu The (aKTU ce JTOKayKaHU WK He.
Cermnak, cyaujaTa e OHOj KOj o[jyTydyBa U KOU JJOKa3u Ke ce u3Bear. [1a Taka,
aKo cyaujaTa He ro mpudaTrH MpeJjioroT Ha of0paHaTa Ha CYIemeTo /a
ce U3BeJaT JIOKa3UTe 3a OpaToT O/IM3HAK Ha OOBMHETHMOT, TOrall cygujaTa
HeMa Jla UMa MO’KHOCT TOj JJoKa3 /la To 3eMe B MpeiBU/] ITPU OJIJTyuyBarbe
3a (haKTUTe, OJIHOCHO HeMa Jla MMa MOJKHOCT [a I'o TeMeJIi Pa3yMHOTO
IIBOyMele BO BUHATa Ha OOBMHETHOT Ha TOj JIoKa3. Bo TakBa curtyaliuja
MO’Ke 71a JIojfle TT0/T 3HaK MpallaJHUK [TPaBUYHOCTa Ha IMOCTaITKaTa, KaKo
eJIHO OJ] OCHOBHUTe MMpaBa Ha 0OBUHETUOT. VicTo Taka Tpeba Jja ce Harjiacu
IleKa Iypy UM aKo pa3yMHOTO ABOYMEHe He Ipou3jie3e O] JI0Ka3uTe Ha
ofbpaHara, Toa MoKe Jia ITpou3Jie3e oj] HeJJOCTAaTOKOT Ha JIOKa3u ITIOHYAeH!
o/l CTpaHa Ha OOBUHUTEJICTBOTO.

[Ta Taka ¥ cTaHZAPAOT HAGBOP 0g PA3YMHO gBOYMere 1 HauesioTo in dubio
pro reo, BO eJieH KOHTPaJUKTOPeH aMOMEHT U CTpaHeuKa IocTallka, Kaje
eJTHAaKBOCTa Ha opysKjaTa, IIpe3yMITI[hjaTa Ha HEBUHOCT, OOBUHUTEICKUOT
TOBApoOT Ha JIOKa)KyBake U TPaBOTO Ha OJf0paHa ce IMOYUTYBaaT, MOKe
Ia uMa ucT eheKT U MOKe Jla CJIy’KM 3a MCTa 11eJT Kora cTaHyBa 300p 3a
KpajHOTO Mpalllamke, 3a BUHaTa Ha OOBUHETHUOT.

On ypeJHUKOT,
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KOMITAPATUBHO UCTPAJKYBAIGE

BOBE]I

HeMma comHeHMe AeKa HajTelllKaTa M HajoAroBOpHA 3ajauva Ha cyaujaTa
BO KpMBHWYHATa IIOCTAITKa € OJIJTydyBameTo 3a dakTute. 3a ma Oupe BO
MOKHOCT [ia JjoHece Ipecyjla BO OJJHOC Ha KPUMBUUHATA OATOBOPHOCT Ha
OOBMHETHOT 1 €BEeHTYAJTHO Jla O/Tpe/ii COO/IBeTHA Ka3Ha, CyrjaTa Mopa Jia
omyuu 3a (haKTUTEe KOU ce cIydusie Bo MUHAToTo. DaKTUUKaTa CcoCcTojoa
BP3 OCHOBA Ha KOja CyJOT ja TeMeJIu CBojaTa OfjTyKa, UM CO APYyru 300PpoBH,
(hakTHTE IWITO CYZIOT I'M KOPUCTU 3a [ia OJITOBOPHU Ha MpallareTo [aaud e
CTOPEHO KPUBUYHO [IeJI0, KOj € CTOPUTEJIOT U Jaiu Tpeba f1a ce mpuMeHaT
COOIBETHUTE Ka3HEHU OApendu O] MaTepUja/THUOT KPUBUYEH 3aKOH,
Mopaar Jia OusaT JoKasKkaHU TOUHO U I1eJIOCHO.

Cenak, KakKo pe3y/lTaT Ha OrpaHUUYEHUTe UYOBEKOBU IIO3HaBawa U
HeCOBPIIIEHOCTa Ha U3BOpUTEe Ha MH(pOPMAIUK, CyAujaTa MMa HaBUCTHUHA
TelllKa 3a/aua Ipy ofyTydyBame 3a akture. YecTo, U TIOKpaj CeBKyMHaTa
JleTaJlHA aHa/iM3a U OlleHa Ha pe3y/ITaTuTe Off AOKa3HaTa [OCTaIlKa,
cyaujaTa 1 MoHATaMy MO’Ke Jla OCTaHe HelleIoCHO yOeileH BO TTOCTOeHheTo
Ha ogpenseH (akKT MU He MOKe Jla OJIydu Jaiu odpeneH (akT Tpeba
Jla ce cMeTa 3a JloKajkaH win He. VIMajKku ru TipefiBUj] OBUe OKOJIHOCTH,
KpUBUUHATa Teopuja U MpaKca MMaaT U3HAjJleHO pellleHue 3a BaKBarTa
cocToj0a - HauesioTo Ha in dubio pro reo 1 cTaHAAP[OT Ha JIOKAKYBamhe
Ha BUHA O] CTpaHa Ha OOBUHUTEJIOT HAGBOP 0g paszymHo gsoymere. OBa
HaueJIo M 0BOj CTaH/ap], ce BOJIW/IKA 3a Cy/iMjaTa Ha TEIIKUOT 1 OJIT0BOPEH
raT Ha ojiyTydyBatbe 3a pakTuTe. Tue My ro roKa;KyBaaT Ha Ccy/ujaTa MaToT
BO KOj HeMa Jia MMa JIBojba 1 My romaraar Jia He HaBJjleryBa Bo cdepu IIITO
ce BoH sjodaT 3a J1a He ce oOuAyBa /ia ro gedrHUpa HEMO3HATOTO I10 CeKoja
1leHa ¥ HeTl03HAaTOTO Hacwla Jia ro IIpeTBopa Bo mo3HaTo. Ha Toj HauuH ce
HUITUTHU CyAidjaTa oJf eBeHTYaJ/IHU I'PelllKU, TIPOU3BOTHOCTUA U CAMOBOJIHE.
HauesnoTo in dubio pro reo u cTaHAAPAOT Ha IOKa)KYBakhe Ha BUHA O] CTpaHa
Ha OOBUHUTEJIOT HAGBOP 0g Pa3yMHO gBoyMete eBOJIyrupasie HuU3 BEKOBUTE
U ce TeHepayTHO ImpudaTeH! BO COBPEMEHOTO KPUBUYHO ITPOLIECHO TTPaBO
u npakca. Ha mpB morsies The BooMNIITO He JesyBaaT criopHo. Cerak,
rojiytaboKa aHa/IM3a Ha 3HaUeheTo U HUBHUOT oTidaT MocouyBa Ha HEKOJIKY
ITpaiiakba KOU U [IoHaTaMy OCTaHyBaaT OTBOPEHM, WJIM TIpalliamka 3a KOu ce
VIIITe He e TTOCTUTHATa 1ieJI0OCHA COrJIAaCHOCT BO ITpaBHATa Teopuja 1 mpakca.
HuBHaTa ucrtopuja e cjiokeHa U KOHTPOBepP3Ha, KaKo IITO € U HUBHOTO
IecduHupame Koe M MOHaATaMy IMPOJIOJKYBA, BO HajMasa mMepa pedeHo,
ma ru 30yHyBa IMpaBHULIMTE, aJlBOKATUTe U aKajgemiuuTte. ObjacHyBamaTa
IlaJleHU BO TPOJIoJKeHe Ke TOKasKkaT JieKa IMoCTojaT MHOT'Y HelllTa KOu ce
yIlITe He HU Cce MO3HaTU BO OJHOC Ha OBA HaBU/IYM €JHOCTABHO Hauejio 1
cTaHpapa,.
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KOMITAPATUBHO UCTPAJKYBAIGE

NCTOPUCKUA OCBPT KOH
HAYEJIOTO IN DUBIO PROREONN
CTAHJIAPIOT HA TOKAJKYBAIBE
HA/IBOP O/1 PA3YMHO IBOYMEIbE

KJIIACUYEH AHTUYKU ITEPUO/]]

HauenoTo in dubio pro reo Moke [a ce Ipocjenu HaHasal [0 OeI0TO
Problemata, Koe ce cmeTa geKa ro Hanuiiaa Apucroren (384 - 322 m.H.e.).?
Bo mornaBjeTro Ha oBa [esi0 HacjioBeHO co ,IIpobGneMu IoBp3aHU CO
rpaBjara 1 HellpaBaaTa“ MUIIyBa:

[TonaTamy, Bo c/Ty4daj Ha IpUMep eJieH YOBEK Jia e 0OOBUHET 3a POIICTBO
W 33 YOMCTBO, CEKOj O] HaC O1 MPeTIoUMnTAaJI Ia Ce JIoHece TIpecy/ia
CO Koja ce oc1000/1yBa 37I0CTOPHUKOT OTKOJIKY Ja Ce OCYu HEeKoj 3a
BUHOBEH, a BCYIITHOCT J1a € HeBUH. 3aToa Hue Tpeba /ia IpeTriounTaMe
Ila oc000/iMMe eJTHO TaKBO JIMile, MaKO OOBMHEHMjaTa TTOKPeHATH
IIPOTUB HEro O] CTpaHa Ha HEroBUOT OOBUHUTEsT OWie BUCTHHA,
HaMeCTO Jla T'0 OCYIMe, aKo THe O1Jie HeBUCTUHA; K0za Uocitiou 6u1o
Kakso gsoymere, Wipeba ga ce Upetwitiouuitia UoMaiaia cepuo3Ha
¢pewka; Jla ce ocmobonu efieH pob e cepro3Ha paboTa, HO MHOTY
IIOCEepPUO3HO e [la ce OCYAu eJieH cJI000JIeH YOBEK Ha POIICTBO.’

Cniopepi rosieM Opoj Ha MCTpayKyBauu MpBUYHaTa opMmasiHa gedruHULIIja
Ha HaueJjioTo in dubio pro reo o PUMCKHOT epuoji, uako UCTOTO He OUJIo

2Daniel Epps, The Consequences of Error in Criminal Justice (ITocieguiure ofi rpelika BO KpUBUUHATA
npaspa), 128(4) Harv. L. Rev. 1065, 1077 (2015). ABTOpcTBOTO Ha Problemata e criopHo; BpeMeHcKaTa
paMKa BO Koja e BepojaTHO HarMIIaHa ce JBUKU Off TPETHOT BEK Ipej] Hallla epa JI0 LIeCTUOT BeK Of
Hama epa. Bugu Ann Blair, Authorship in the Popular “Problemata Aristotelis, 4(3) Early Science and
Medicine 189-227 (ABTOpCTBOTO Ha romnynapHara ,Problemata Aristotelis“, Pana Hayka u Meauiinia)
(1999).

3 Aristotle, Problemata, Bk. XXIX (Harmaceno o1 aBTopor); npeBemero Bo E.S. Forster, The Works of
Aristotle ([lenara Ha apucroren) Vol. VII Problemata 951b (J.A. Smith and W.D. Ross eds., Clarendon
Press 1927).
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TO3HATO I0] Toa MMe*, MoyKe ]a ce Hajle BO e/ieH OJIr0BOP (peCcKpUIIT) Ha
ummnepatopot Tpajan (98-117 H.e.) mo nuuieto Ancupuyc CeBepyc®.

PeckpunT IpeTcTaByBa [OKYMEHT W3[ajieH Off CTpaHa Ha PUMCKUOT
MMIIepUjaieH CyJl KaKo OATrOBOP (JTAaTMHCKUOT 300p rescriptum OyKBajHO
3Hauu ,,0ZIrOBOP”)Ha KOHKPETHO Oapame MoJHeCceHo O TYBepHepHU U APYTru
¢bvHKLIMOHepU Ha uMnepujaTa. Bo nuraror crou: ,Sed nec de suspicionibus
debere aliquem damnarii divus Traianus Adsidio Severo rescripsit: satius enim
esse impunitum delinqui facinus nocentis quam innocentem condemnari*
(Bo cilyyaj Kora IOCTOM CaMO COMHE’K MOJOOpPO € BUHOBEH jia IOMUHEe
HeKa3HeTO OTKOJIKY HeBUH Jja Oujie ocyieH).°

Bp3 BakBUOT OJroBOp Ha UMIIEPAaTOPOT HAajBepojaTHO BJIMjaejie
XYMaHUTapHUTE KOHILIEIITH IIporarupaHy of] cTpaHa Ha uiocodujaTa Ha
CTouLM3MOT, KOja ITpeTcTaByBajia JJOMUHAHTHA MHCJIa BO 3JIaTHOTO Bpeme
Ha auHacTujata Ha AHTOHUHUTe (98- 180 H.e.) Kora PuMckara umiiepuja
ro JOCTUTHAJIa 3€HUTOT Ha CBojaTa MOK U IIMBWIM3allvja OJiarojiapeHue
Ha OCyMJeceT TOJIWHU HeNpeKMHATO IIpocBeT/ieHO Biajeeme. Cemak,
criopef] Toa Kako e (hopMy/IMpaH PecKpUIITOT, HAueJI0TO BOCTaHOBEHO O]
MMITepaTopoT Ce CMeTaio 3a MPUMEH/IMBO caMO BO C/Iydaj Ha ITOCTOeHe
Ha OOMYEeH COMHEK IPOTHUB OOBUHETHOT, LITO YKa)KyBa Ha (PaKTOT JleKa
BO TOa BpeMe OIICeroT Ha HeroBa MHpHMeHa OWI HMPUWIMYHO OTPaHUYeH.
[TpuuuHa 3a Toa e (aKTOT LITO BO PaMKM Ha PHUMCKOTO ITPaBO ITOCTOEJ
eqleH 1ocebeH BUJ Ha TaKaHapedeHa non liquet (HejacHa) mpecyja, Koja ce
HOceJla ceKoralll Kora KpMBUUYHO-TTPABHUOT HACTaH He MOKeJl cocema Jia
ce paculCTH 1 Kora He IoCToesie [JOBOJIHO JIOKa3| 3a OCy/IUTeJIHA IIpecy/a
WIM TIaK 3a 0CJIo0ofyBamke Ha oOBuHeTHOT. [Tocimeauiia ox ucrara OUIIO
TOBTOPYBame Ha JOKa3HaTa IOoCTallka WM MaK MeHyBale Ha MCTaTa, Co
MOJKHOCT 3a U3Be/lyBarhe HOBU JIOKa3H, 1a TaKa OBOj BU]] ITpecy/ia MoyKejia
Ila ce HOCU U I10 HEeKOJIKY IaTh BO TEKOT Ha eJIHa MCTa CYJICKa IMOCTarKa.
TakBara 1pecyjia He J03BOJIyBaJia IIpuMeHa Ha in dubio pro reo 3aToa 1ITO
CYJIOBUTE BO CUTe CIIOPHM CUTYalluU He JlaBajie MPeTHOCT Ha OOBUHETHOT,
HUTY MaK UMaJjie HaKJIOHOCT [a HocaT Ipecy/ia Bo Herosa mosisa. [Ipecynure
o[l TUIIOT hon liquet egUHCTBEHO IMOCOUyBasie JIeKa BUHATa WM HEBUHOCTA

4 Bo Teopujara rnocrojaT pasjMuHu Mucaema: ,Ce yiiTe e HejaCcHO KOJIKY BpeMe BeKe ce KOPUCTU
Hauesioto in dubio pro reo. Bo HajHOBUTE CTPYUHM TPYJIOBU CE MOBEKe Ce OCIIOpPYBa YOEyBambeTO JleKa
0Ba Hauesio OMI0 MPUCYTHO ¥ BO PUMCKOTO KpMBUUHO MTPABO M KpuBUUHA riocTanka“. [KepH, E (Kern, E.)
u PokrcuH, 1 (Roxin, C.), 3aKoH 3a KpuBMUHa r1octarka (Strafverfahrensrecht), 14-to Mznanue, nsgaBauy
[1.X. Bek (C.H. Beck), Munxen, 1976, ctp. 71).

>L. FERRAIOLI, Diritto e ragione: teoria del garantismo penale, Roma-Bari, 1997, ctp. 643, dycHora 12
u ctp. 92, dycHora 25; M.A. DE DOMINICIS, Ancora sulla -formula dubitatival||, in Archivio Penale,
1965, I, ctp. 535-536; OnroBopoT Ha MMIIEPATOPOT OWJI TIpeHeceH o cTpaHa Ha YJIujaH, efieH Off
Hajo3HATHTE MpaBHULIM O] IEPUOJIOT Ha PrMcKaTa nmMrepuja, Koj xxuseen Mmery Il u I1l Bek of1 Haiata
epa. LlutaToT e cofipskaH BO [esIoTo JIurectu, Mo3HaTo U 1moj1 uMmeTto [TaHgeKTu (o7 cTaporpukuoT 360p
pandektes 1mTo 3HauM ceoridareH) - 300pPHUK Ofl TPY[IOBM M MUCTIEHa HA HajBIMjaTe/THUTE PUMCKU
MpaBHUIIM TTOJIeJIeH TI0 TEMU U M3TOTBEH 10 Hapeziba Ha BU3aHTUCKUOT UMIIepaTop JycTuHujad [1pBu
Bo VI Bek o Haitara epa u fen on Corpus [uris Civilis.

®Bissacco Cristina, Il canone In dubio pro reo: tra concezione classica e moderna della prova, Padova,
2008, crp.11 yutiupajku Dig. 48, 12, § 5, Libro septimo de officio proconsulis ([Jurectn).

’7latari¢, B., Damaska, M., Rec¢nik krivicnog prava i postupka, Zagreb, 1966, ctp. 188.




KOMITAPATUBHO UCTPAJKYBAIGE

Ha 0OBMHETOTO JIMiie e ‘HejacHa’ U JeKa [loKa3HaTa ITocTallka Mopa fa ce
IIOBTOPH, IITO BO CYIITUHA HAa HUTY eleH HAauuH He MY OJIeJI0 BO I10JI3a Ha
O0OBUHETUOT.

Meryroa, 1 MoKpaj Toa 1ITO HadesoTo in dubio pro reo 6uso cé yiire BO
da3a Ha 3aueTOoK, UEeUTe BP3 KOU ITOUMBA ITOTOPECIIOMHATHUOT PECKPUIIT
He Owile u3omupaHu. HanpoTuBs, 1TOCTOjaT HEKOJIKY LIUTATH BO 300PHUKOT
Hurectu® Kou TO ojpaszyBaaT BO IOMajia WKW TIOrojieMa Mepa HCTOTO
Haueso. Ila Taka mpaBHUKOT JyBeHTH] Llesicuj u3Hesn CIMYHO MUCTIEHEe Koe
e 3aluIllaHo BO CJIeJJHUOB IIUTAT oj 300pHUKOT [urectu ,Benignius leges
interpretandae sunt“ - rjaacu u3jaBaTa Ha OBOj MpaBHUK, KoOja IIpejiara
TOJIKYBalhe Ha 3aKOHOT BO ITOOEHUTHA CMUCIIA.

I'aj, mOBTOPHO MpaBHUK, ro adpupMupasl UCTUOT KOHLIENT U I'o CMeTaJsl 3a
IIPUMEHJIUB Kaj CUTe COMHUTEJTHU C/Iydau, CO LITO (paKTUUKHU I'O CMeTasl 3a
OINILITO Hauejio: ,Semper in dubiis benigniora praeferenda sunt“(Bo ciyuaj Ha
IBOjOa Tpeba a ce mpeTIounTa IMobeHUrHoTo peieHue). M moBropHo I'aj e
TOj KOj BO eJIeH JIpyT LUUTaT oJ1 300pHUKOT JJurectu usjasun: ,Favorabiliores
rei potius quam actores habentur“ (Tpeba ma ce daBopusupa cocTojoaTa
Ha OOBUHETHOT, a He Taa Ha TyKUTesIoT).” EqeH apyr uTaT Bo 300PHUKOT
Jurectu ro mpeHesl MUCJIEHETO 3a TeMaBa M Ha caMMOT YmnwujaH: ,In
ambiguiis rebus humaniorem sententiam sequi oportet“ (Bo ciydaj Ha
aMOUTYUTeT/HeIlpUjaTHOCT, ITOL0OPO e [la ce O/I1 CO IIOXYMaHOTO pelleHue).
[TpaBHUKOT Yrnuj Mapiienuj, coBpeMeHUK Ha YIIujaH, ro KasKyBa OMaJIKy
WIN TIOBeKe UCTOTO BO efleH uutaT Bo Jlurectu: ,In re dubia benigniorem
interpretationem sequi, non minus justus sed est quam tutius*“ (He camo IITO
e ToITpaBeJHO TYKY € U 1obe30eaHo /1a ce u3bepe 1mobJaroTo pelieHue BO
CJIy4daj Kora rocrou gsoj6a).'?

BakBaTa /MHUja Ha pa3MuUcCIyBakhe MpoAoKuaa u Hu3 HenuotT III Bek of
HalaTa epa, KOoj e BeK Ha Kpu3u. IIpaBHUKOT Aypenuyc XepMoreHHaHo,
oIl BpeMeTO Ha uMIlepaTopoT JlnoknelujaH, Hanuman: ,Interpretatione
legum poenae molliendae sunt potius quam asperandae“, V3HecyBajku
MUCJIee JleKa TOJIKYBalkheTO Ha 3aKOHUTe W Ka3sHUTe Mopa UCTUTe Jla TU
HarpaBU MTOMeKU HaMecTo MoKpyTu." [ToHaTamy, ¥ TaTUHCKUOT UCTOpUYAp
AMuaHUj packKaskajl eHa aHerjioTa Koja MOKa)KyBa KOJIKY IJ1a00KO BO
PUMCKOTO MpaBoO e BKOpeHeTo oBa Hauejio. iMeHo, Hymepuj, ryBepHepoT
Ha IpoBHUHIIMjaTa HapboHeHcuc BO CKJION Ha orpoMHaTa PuMcKa uMmriepuja,
OMJT cyieH Tpejl UMITIepaTOpPOT 1 CIIPOTUBHO HA BOOOMUYaeHaTa ITpaKca BO

8 Bugu cdycHora 5.

9Bissacco Cristina, Il canone In dubio pro reo: tra concezione classica e moderna della prova, Padova,
2008, crp. 12 yuniupajrku Celsus, 29 digestorum, D. 1.3.18 ([Iurectn).

10 Paolo Moro, Il diritto come Processo, 2012, ctp. 204 yutiupajku Dig., 34,5,10,1, Ulpianus ([JurecTn).
Bugu uctuo waka Si¢, M., Trajne vrednosti Rimskog prava (Tpajuu BpegHOCTH Ha PUMCKOTO MpaBo),
360pHUK Ha Wipygosu Upu UpasHuowi ¢akyauiet 8o Cuauui,1943, 6p. 3-4/2006, ctp. 391; Bayer, V,
Jugoslovensko krivicno procesno pravo (JyrocoBeHCKOTO KPUBUYHO ITPOLIeCHO TpaBo), Bropo usmanue,
Pravo o cinjenicama i njihovim utvrdzivanju u krivicnom postupku (3akoH 3a ¢axkTuTe ¥ HUBHO
YTBpAYBake BO KpMBUUHATa IocTarka), Bropo Mspanue, MHbopMmaTop 3arpe6 1978, cTp.37.

Bissacco Cristina, Il canone In dubio pro reo: tra concezione classica e moderna della prova, Padova,
2008, crp. 12, yutiupajku Hermogenianus, 1 ad epitomarum, D. 48.19.42 ([TurecTw).
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KpUBUUYHATa MaTepuja - cyfemeTo 6uno jaBHO. HyMepuj ce 6paHes Taka IIITO
Herupas JeKa e BUHOBEH CO orJie[] leka HeMaJio JJOBOJIHO JOKa3U ITPOTUB
Hero, Ia HeroBUOT ITPOTUBHUK [lesiuanj, cormeayBajku ieKa HEyCIIeXoT
Ha 0OBHHEHMEeTO e Heu30eKeH, He MOJKejKU [1a ce BO3MIP:KU, U3BUKal: ,,0
wiu caaseH Ilezape! Ako e goBosHO camo ga ce Hezupa BUHAA WO Ke buge
olliceza Hawlamy co BuHoBHUuyuwe?“. Ha Toa mpaiiamwe cjefien CJIaBHUOT
OZIrOBOP Ha UMIIEPATOPOT Jy/ujaH: ,,AKo e goBOJHO Camo ga ce 06BUHU WO
ke buge co HeguHutue?*?

HOIEH AHTNYKU ITEPNO/I N PAH CPEJJEH BEK

Hauenoto in dubio pro reo mouHajio yiITe MHOCWJIHO Ja ce pa3BUBa
BO mocTKjacuuHaTta epa (IV u V BeK o H.e.) 3apafu B/IMjaHUETO IITO
XPUCTHUjaHCKOTO Hauveyjo ,favor miserorum® (6/1arOHaKJIOHOCT KOH
CUPOMAITHUTE) U XYMaHNU3MOT I'0 UMajie BP3 pUMCKOTO ITpaBo. 1o cypoBuTe
IIPOrOHM Ha XPUCTHjaHUTe KOU OMJIe Haj>KeCTOKM BO BpeMe Ha BJ1aleeHheTo
Ha [luoknenujaH, Bo Egukror on Hukomepuja (311 romuHa on H.e.),
umriepatopute ['anepuj, KoncranTuH 1 JIMLIMHY] UM [1ajie HA XpUCTUjaHUTe
cimoboza Ha BepouctioBecT. [lo camo 70 rogunu, Bo 380 roguHa of H.e,
umMmIiepatopoT Teojiocuj To IMporjacui XpUCTUjaHCTBOTO 3a oUIIMjaTHa
penuruvja Ha uMIlepujara.

Bo IV Bek xpucTujaHcKaTa IIpKBa 3alloyHaJjia Jla HaBjieryBa BO KUBOTOT
1 BO COIIUO-TIOJTMTUYKOTO OpraHM3Upame Ha JIprKaBaTa CO 3HAUYUTETHU
roceuii 1 1o mmpaBoTo. LluTat 3a oBaa eBojyIlUja MOsKe Jla ce Hajfe
BO AJIapUKOBMOT 3aKOHUK (Breviarium Alaricianum uau Lex Romana
Visigothorum)®. Bo Hero noctou oapezbda 3a 0cj1060/1yBame Ha poOOBUTE:
,Communem servum unus ex sociis vincendo futurae libertati non nocebit;
inter pares enim sententia clementior severiori praefertur: prope et
innocentes dicere, quos absolute nocentes pronuntiare non possunt“. OBge
ce paboTU 3a CJIEJIHOBO: €JleH OJ JBaTa KO-COIICTBEHUI[A I'O CTABUJ/I BO
OKOBM 3aeJHUUKUOT CJIyTa, AojleKa IAPYrUOT OJUIYYWII Jla IO OCI000[IMu.
Bo u3BajioKOT ce HarjiacyBa IpeJIHOCTa Ha BOJljaTa Ha KO-COTICTBEHUKOT
KOj caka za ro ocjoboau cayrata. OBa mokayKyBa JieKa BO AJIapUKOBUOT
3aKOHUMK PHUMCKOTO TpaBO OUMIJIeJIHO TPIIM IPOMEHM I0Jl BiujaHHe Ha
HOBUTE Hauesla IITO T'M MPOITOBeJla XPUCTUjaHCTBOTO, TIPEeNHAUyBajKU I'o
MIPaBUJIOTO O] KJIACUUHOTO PUMCKO MPaBO CIIOpe]] Koe 3a 0cJIo00/IyBambe
Ha pob HeorxoAHa OWIa 3aeJHMYKa BOJlja HA CUTE HETOBU COIICTBEHMUIIU.
OBaa onipeniba ofi AapuKOBUOT 3aKOHUK ITIpeTCTaByBa OCHOBa 3a JIBe
IIPYT¥ OCHOBHU Hauejia IIITO Ce O] CYIITeCTBeHa BasKHOCT BO COBPEMEHUTEe

2 Ammianus Marcellinus, Rerum Gestarum, L. XVIII, c. 1.

" Renzo Lambertini, | caratteri del Breviarum Alaricianum, mpesiaBame ofpskaHo Bo Hearmon Ha
29.4.2008, ctp.1. ATaprKOBMOT 3aKOHUK ITPETCTaByBa 30MPKa HAa PUMCKO MPaBO COUMHeTa 1o Hapezba
Ha Anapuk I, Kpan Ha Busuroture. OBaa 30MpKa COMAPKM U COBETU O HETOBUTE EINUCKOMU U
GnaropoHMLIM, a Ousia mporjaceHa Ha 2 heBpyapu 506 roguHa of1 H.e..




KOMITAPATUBHO UCTPAJKYBAIGE

MpaBHU CUCTEeMU: HauesIoTo favor rei (071arOHAK/IOHOCT 32 BUHOBHUKOT) U
HaueJsI0TO Ha Mpe3yMIIyja Ha HeBUHOCT.

Bo 476 roguna BapBapckuoT Kpan ®naBuj Ogoakap ro mocTaBUjI KpajoT
Ha 3aIrtaJIHOTO PUMCKO LIapCTBO. 3anagHUOT Aes o EBpora Ovi oKynupaH
Ol BapBapCKU HAapOI KOY ' HaMeTHaJIe CBOUTe 00MYau U HAaBUKH, JIoJieKa
MOKTa Ha PuMckaTa umIiepuja ce IpeopreHTHpasia KOH UCTOK BiiajieejKu
noj umeTto BusanTtuja Bo HapegHuTte 1000 roguHu.

Cenak, pUMCKOTO MTpaBo BO 3arajiHa EBpoma He [jo;KuBeasio naj, co najioT
Ha 3amaJlHOTO PUMCKO 1japcTBo. Ha TepuTopuuTe Kou MOTHAAHAJIe O[]
BJIACT Ha BapBapCKUTe HApOAU HAUeJIOTO 3a MepcoHasin3alyja Ha IIpaBoOTO
O1J10 BO cHMJIa IITO 3HAYHU JleKa 3aKOHOT IIITO ce MTPUMEHYBaJI ce ofipeyBaJl
He BP3 OCHOBA Ha TepuUTOpUjaTa, TYKy Bp3 OCHOBA Ha IomyJjialiijaTa Ha Koja
U mpuriarajie JiMiiaTa KOU ce criopejie OKOJly HelllTo. Taka, MpaBOTO Koe
Ba’KeJIo 3a IopaHelIHUTe NoJaHuIIM Ha PuMcKaTa uMIiepuja cé yiire O1io
PUMCKOTO MpaBo, JlojieKa BapBapCKUTe Hapo/iu, KOU cTaHaJjie JOMUHAaHTHO
HacejieHUe, 'O KOpPUCTeJle CBOjOT TpaBeH CUCTeM KOj BO HajrojieMa Mepa
ITpeTcTaByBajl 00MUajHO MpaBo.

Hexkane okomny VI Bek, co 3alIBpCTyBalheTO Ha BilajieeeTo Ha BapBapuTe
U CO Cé MOWHTEH3UBHUTE KOHTAKTU ITOMery IMo0eJHUIIUTE U TIOpa3eHuTe,
BapBapCKOTO ITIpaBO 3allOyHaJjio [la Bjidjae BP3 PUMCKUTE 3aKOHU BO
sanajHa EBporma u ma ru Moguduiiupa. Ilojieka Ho CUTYPHO BO CY/IOBUTE
Ha TTopaHelTHOTO 3araiHO PUMCKO 1IapCTBO Cce YCBOjyBasia CTPYKTypara Ha
BapBapcKa CyJCcKa ITocTarlka Koja ouia 11eJIoCcHO TIopas/inyHa of puMcKaTa.
CyznemweTo ce cBeJlyBaJjio Ha JIOKa3Ha MOCTaIlKa Kajie MMaJio [iBa BUjia JOKa3u:
003KjU CYIl ¥ TIPOUKCTYBAUKU CYI WIKN purgatio. BoskjuoT cyj, HapedeH ordal
(13MauyBambe), MO>KeJI Jla Oujle BO BUJI Ha 11€JIOCHO MOTOITYBakkhe Ha TeJI0TO
BO CTy/leHa BOjla WIU OJipe/ieHO BpeMe [ip/Keklhe Ha YCBUTEHO >Kejie30 BO
paka. 3a [1a ce MOJIOKU UCHUTOT He OUJIO JTOBOJTHO CaMo Jla Ce U3MPKU
OoJIKaTa, TYKY MOPaJio U paHUTe J1a 3a3/IpaBaT BO ojipejieH pok. OuuriegHo
e JleKa 3a/] BaKBUTe TeCTOBU, OJJHOCHO ITPOBEPKHU, CTOejIa MpeTIIoCTaBKaTa
3a HEeBU]JIUBOTO IpucycTBO Ha ['ocrnoy bor 3a Bpeme Ha CyJiemeTo, KOj
HUKaKo He OU [JO3BOJIMJI HEKOj HEBUH [1a MajiHe Ha UcIUTOoT.”> M3ropeHara
IJyTaHKa ce MpeBp3yBajia M II0 TPU [ieHa ce MpoBepyBasia, ako JIJITaHKaTa
Ounsa U3jIeKyBaHa Toa ce CMeTasIo 3a 3HaK JieKa JIMIeTO e HEBUHO U OUJIo
ocioboayBaHo. M3MauyBameTo Co jiajiHa Bojia MaK ce BpIiesio Ha TOj HAunH
ITo oO6BUHETUOT O psiaH Bo Bo/ia, OHUE KOU TMOTOHYBajsie ce cMeTaje
3a HEBUHU M OMJIe 0cjI0007yBaHU, a OHME KOU He ITOTOHYBaJsie, OJIHOCHO
ocTaHyBaJie Jla jiebJaT, ce cMeTasie 3a BUHOBHU U Ousie KasHyBaHU. OBue
r3MadvyBama Oapajie yuecTBO Ha CBeIITeHCTBOTO. CBellITeHO juile OWUJIO

1 Bissacco Cristina, Il canone In dubio pro reo: tra concezione classica e moderna della prova, Padova,
2008, ctp.; Polara Giovanni Lex Romana Visigothorum, CUEM, 2005 e Fabio Zunica LE REGULAE
IURIS NELL'ESPERIENZA GIURIDICA ROMANA, Universita Federico II, 2011, ctp.101.

Bciting Brev. Pauli Sententiarum 1V, 12, § 5 (which is later reported in Lex Romana Visigothorum).

5 Bissacco Cristina, Il canone In dubio pro reo: tra concezione classica e moderna della prova, Padova,
2008, ctp. 17.
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MIPUCYTHO 3a BpeMe Ha TTocTarkaTa M My ce MoJieJio Ha Oora ia rv 071arocjioBu
BOZlaTa WIM JKeJIe30TO UM [la ja IpeHece cBojaTa Ipecyza.® 3a pasnuka
07l OBOj Cy]I, TIPOUYMCTYBakeTO MPETCTAaBYyBaJI0 CUCTEM Ha [laBake H3jaBa
T10]T 3aKJIeTBa BO BPCKA CO BUCTUHUTOCTA HAa OOBUHYBAWeTO U JOOPUOT
yriief; Ha OOBUHETHOT. 3aKjieTBaTa ja JjaBajie 1 OOBUHETUOT U UJIEHOBUTE
Ha HeroBOTO CEMEjCTBO M MCTaTa MMasia JloKka3Ha BpeJHOCT 3aToa IIITO ce
MPeTIIOCTaByBaJIo JieKa ['ocrop Ke ro Ka3sHU CO CMPT WIM TellKa OoJiecT
OHOj KOj JIaKHO CBeJI0UM.

Ho BakBuTe u3MauyBalkha U 0OCOOeHO Ka3HUTe TI03HATH KaKo KpPBHH,
OuiejKu pesyaTUpalie co ocakaTyBambe WIM CMPT 38 OOBUHETHOT, CIIOpe[
OoIpeJieH! TEOJIONIKU CorjieflyBalba Ouie OTMacHU 3a CYAUUTE 3aToa IITO
MOjKeJie [jJa UM TM 3arajiaT Ayuure. XpUuCTUjaHCKUTE CIIMCHU YKayKyBaJle Ha
HecorJlacyBamwe CO IpMMeHaTa Ha KpBHUTe Ka3HU, IToyHyBajku o llectaTa
3amnoBe] ,He youBaj“” u EBaHrenuerto criopeqs Marej, ,He cyzeTe, 3a [a He
6upere cygenn®.'8

OTTaMy, BO HEroBUOT MHUOHEPCKU TeKcT [lowexksowio Ha pasymHOWoO
gsoymere: Teosowku KopeHU HA KpuBUYHaia tocuiauka, mpocecop Llejmc
K. BuTmaH fieHec TBpAU eKa MAKO CTaHIApAOT Ha Pa3yMHO JIBOYMEHE Ce
rojaBu1 Bo TeKOT Ha XVII u XVIII Bek (Kako IITO TBpZaT HEKOU), HETOBOTO
[IOTEeKJI0 MOjKe [1a ce Mpocjelu N0 CPeIHUOT BeK, Kaje IITO IMPBUUYHO
HeMaJI 3a 1iej1 Jla TW 3alITUTU OOBUHETUTE, TYKY Jla TW 3aIlTUTU ,IVIITUTe
Ha noportHunure“: ,[IpaBUIOTO Ha Pa3yMHO JIBOYMEWE ... € UocjegHUol
ociialliok HA ucye3HAWUowl ipeq-cospemeH XpucliujaHcku csell. Ha
tlouettiokotll 0Ba UO3HAWIO Upasuio He OUJIO0 HAMEHEeWOo 3a Bpulere Ha
dyHkyujattia Koja ce tipomosupa geHec: He 6uno HameHeuio UpBeHCIUBEHO 3a
3awitiuiua Ha obsuHewiuowi. Hamecitio wioa, umano 3HauuitieHo pasauuHa
HameHa. KoaKy u ga 38y4u 4uygHo, pasyMHOWO gaoymere UpPBUUHO UMAJIO0 3a
ues ga Zu 3auiuutiu gyuiuiie Ha opolHuUyuiie og Upokaeticuuiso
IIpyru coBpeMeHM M3ydyBauM Kako 1ITo ce AHToHu A. MopaHo u bapbapa
[I. Tanupo, ce cornacyBaaT cO THeQUIITETO HAa BUTMaH Aeka paHUTe
XPUCTUJAHCKU TEOJIO3M TJiefjajie Ha KPBOMNPOJIEBAkETO KAaKO BajIKake Ha
IyliaTta 3a Koe e TMoTpeOHO TpounctyBame.?’ Ho Tue He ce corjacyBaar

6], H. Baker, An Introduction to English Legal History 73 (BoBe Bo AHIIMCKaTa ITpaBHA UCTOpUja 73)
() (4th ed., Butterworths 2002) (moHatamy Bo TeKcToT Baker),360pyBa 3a MojieMOT Ha CYIEHETO Tpe]]
opoTa M ro OIMIIYBa YKUHYBAaHETO Ha M3MauyBamaTa KOM Oujie MCTaKHAT HACTaH BO KPUBUUHATA
rocTarika, ctp. 5. 3a MOOIMIIPeH UCTOPUCKU OCBPT Ha Cyfemara co n3MauyBarbe, BUau Thomas P.
Gallanis, Ordeal: English Common Law, in 4 Oxford Encyclopedia of Legal History (M3mauyBame:
AHTIMCKO 0buuajHo TMpaBo, Bo 4 EHIMKIIoNenMja Ha npaBHa ucropuja Ha Oxkcedopy ) (Stanley N. Katz
ed., Oxford University Press 2009).

7 Bpoj 31:19.

8 Marej 7:1.

James Q. Whitman, The Origins of “Reasonable Doubt“ ([ToTeknoro Ha ,PazymHO ABOyMeme") 2-3
(Yale University Press 2008) (moxaTtamy Bo TekctoT Whitman), cp.3.

20 Barbara Shapiro, Beyond Reasonable Doubt and Probable Cause: Historical Perspectives on the
Anglo-American Law of Evidence (HazBop of pa3yMHO IBOYMeHe 1 OCHOBAHO COMHeBate: VcToprcka
repcriekTBa Ha AHIIO-AMEpPHMKAHCKUOT 3akoH 3a jokasu) 4 (University of California Press 1991)
(moHatamy Bo TekcToT ,Shapiro, [IBoymeme®); Anthony Morano, A Reexamination of the Development
of the Reasonable Doubt Rule, 55 B. U. L. Rev. 507 (1975) (moHaTamy Bo TekcToT Morano), cTp. 51.
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CO TEeOJIOIIKOTO TOJIKYBake Ha BUTMaH [ieKa pa3yMHOTO JBOYMeEHe ce
nojaBusio Bo CpeJHUOT BeK, TYKy CMeTaaT JieKa pa3syMHOTO JBOYMEIbE e
,KOHIIETIT POJieH O] CEeKYJIapHOTO ITPOCBETUTEJICTBOTO M XYMaHUCTUUKA
dunoszoduja Ha XVIII Bek“. OBa ocobeHO e Taka OUIEjKU, CIIOpe]l HUB,
n3MavyBamaTa 00e36elyBasie HAATIPUPOIHA BUCTUHA Koja 1o JedruHuIMja
e HecIlopHa, I1a CJIy4ajoT TellIKo JeKa MOyKeJl Jla ce cMeTa 3a JBOCMUCTIeH.?!
3a ga ce 3alITUTAT CYJUUTE UCTOBPEMEHO Ce TIPOoIlarupasio JeKa 3aKOHOT €
TOj IIITO ja MpoJieBa KpBTa Ha OCYJIeHUOT KpUMHHAaJIell, a He cyjujara.
Crnope[i efleH paHOXpUCTUjaHCKU Teojior CBeTu JepoHuM (347 — 420 H.e.):
»Ja ce KasHaT yOUjI[UTe U OHHUE IIITO BPIIAT CKBEPHABEHe U TPyeme, He
3HAuM [la ce MpoJjieBa KPB. 3a Toa CJIyyKaT 3aKoHuTe .2

JlatuHckuot ¢dunosod u teonor CBetu ABryctuH XurmoHcku (354 - 430
H.e.), HaBeJI HEIlITO CJINYHO: ,,Kora efieH 4oBeK e mpaBegHO YO1eH, 3aKOHOT
e Toj IITo To YOUBa, a He Bue". Co IMpeHecyBame Ha 0OBPCKaTa 3a O7[3eMamkhe
Ha JKMBOTOT WIX OCaKaTyBamwe Ha TeJIOTO Ha KPUMUHA/IEIOT BP3 3aKOHOT,
CYIUMTe MMajie caMo yjiora Ha oCpeJHUII , TIpPU0HeCyBaJjie BO YOUBaHEeTO
Ha KPUMMHaJIIUTe, Oe3 caMuTe Jla ja U3rydaT MOKHOCTa 3a BeUeH JKUBOT
Kako youjuu‘“.?>

[To HekonKky Beka mamute Kmument III (1187 - 1191) u MHokenTtnj III
(1198-1216) ru MOTTUKHYBaJIe CBEUITEHULIUTE [1a ja u30erHaT JaMkKara Ha
KPBOIIPOJIeBalke CO Toa ILITO Ke ro cjiefaT iobe3begeHuUow Uaili: BO CIy4aj
Ha ABojba/mBoymue, ,in dubii“, Tpeba ma ce ogHecyBaaT Ha HauMH IITO Ke
ja MUHUMU3Wpa MOKHOCTa o] Bajsikame.? Co apyru 360poBU 3a Jla Ka3HU
HeKoj, cynujaTa Tpebaso fia Oujie yBepeH BO HeroBaTa BUHA, MHAKY CAMUOT
6u 6un KasHet of, bor.

W3jaBuTe Ha manuTe ce rapajeiHu Co TIOBTOPHOTO pa30TKpuBame Ha Corpus
Iuris Civilis Bo XII Bek, BKiyudyBajku ro u Digesta.” Ila Taka KaHoHckure
npaBHMIIM Ha XII BeKk ru mpumMmeHyBajie UJenTe Ha aHTUUYKUTE ILPKOBHU
OTII BO KaMIamwaTa ITPOTUB CYJCKUTEe U3MauyBamwa, a KAaHOHCKUOT 3aKOH,
3aKOHOT Ha XpHUCTHjaHCKaTa IIpKBa, ojaurpasn ¢yHIaMeHTaIHa yyiora BO
HUBHOTO YKMHYBame.?%

Kako pesyarar Ha Toa Bo 1215 romuHa, Mo HEKOJIKY [elLleHMM Ha
rponarupame oJi cTpaHa Ha pedopMaTopuTe Ha IIpKBara, Karonuukara

2t Miller W. Shealy Jr.,, A Reasonable Doubt About “Reasonable Doubt” (PasymMHO [OBOyMeme 3a
LPasymHoro nBoyMmeme*), 65 Okla. L. Rev. 225, 229 (2012-2013) (monaramy Bo TekctoT Shealy).
2\Whitman, ctp. 39, dycHota 36, yuniupajxu Commentaria In Hieremiam IV, 35. In S. Hieronymi
Opera, pt. I, 3, Corpus Christianorum Series Latina, vol. 74 (Turnholt: Brepols 1960), 201: “Homicidas
enim et sacrilegos en venenarios punier, non est effusion sanguinis, se legume ministerium.”.

%' Whitman, ctp. 40.

2Tlanata Knemenc, Knemenc 111, Patrologia Latina vol. 204 [col. 1485D]. TTartata iHokenTwj 111, marata-
aJIBOKAT, KOj IpeTceaBas co YeTBPTUOT TaTepaHCKUOT COO0P, ja U3MUCITIIT KITacuyHaTa (hopMyralipja:
,In dubiis via eligenda est tutior®, ogHocHO ,Kora rocrou 1Bojoa Tpeba ma ce musbepe mobdesdbemHUOT
nat*. [Juwiuparo so Whitman, ctp. 117.

» James Gordley & Arthur Taylor Von Mehren, An Introduction To The Comparative Study Of
Private Law - Readings, Cases, Materials 33 (BoBes Bo KoMIiapaTHBHaTa CTy/IMja Ha TTIPUBATHO TTPaBO
- TOJIKYBama, ciydan, matepujanu) (Cambridge University Press 2006).

% Whitman, cTp. 55.
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1pKBa (rmpeky YeTBPTHOT JjaTepaHCKHOT cobop)”’ UM 3abpaHuIa Ha
CBEILITEHUIIMTE Jla ydecTByBaaT BO M3MauyBambaTa. Co OoBa BCYIIHOCT ce
YVKUHaJjIe U3MauyBamarta, OCBeH BO Cjlydyal Ha Julja 0OBUHeTU 3a Marum.?
VpgeuTte Ha LIPKOBHUTE OTLIM OMJIe mpudaTeHu U enabopupaHu o CTpaHa
Ha KaHOHCKMTe TpaBHMLIM Ha XII BeK (M mopgoliHa), KOM BO rojemMa Mmepa
Ou1sie OJIrOBOPHU 3a CO3JaBarbeé Ha COBPEMEHMOT 3aKOH, a M3ydyBauuTe
cMeTaaT JieKa YKUHYBalbeTo Ha M3MauvyBambaTa 03HauyBaaT MOYeTOKOT Ha
3arajiHUTe MPaBHU TPaJuLm.??

YKUHYBamkeTO Ha M3MauyBamara e IpeJMeT Ha pa3IMyHU TOJIKyBama.
[llarmupo TBpAU AeKa CYACKOTO M3MadyBale MMaJio 3a Liejl fa ce mobujaT
IIOKa3| 3a (haKTUTe U JleKa HeroBOTO YKUHYBame IMOBJIEKJIO ITPOMeHa BO
HAUMHOT Ha JIOKaKyBame Ha ¢akTuTte.’® BUTMaH He ce corjacyBa co OBOj
ITpaBel] Ha TOJIKyBalhe. BUTMaH Besu Jieka ,,JloKa3uTe 3a (paKTUTe BOOIIIITO
He OuMJIe OBeJlIeHU BO ITpaliame.... [Ipe/ cé Bo Ipaliame O1ia MopaiHaTa
OIrOBOPHOCT 3a npecyaara“. Criopesi Hero, u3maudyBamaTa O1ie yKMHATU
»TOKMY TTOPa/Jiu TOA IIITO ' ITpaBeJjie OHMeEe KOU yUeCTBYBasie BO HUB yUeCHUIU
BO KpBomponieBaweTo“.?? U Illanupo u BuTmaH ce corjacyBaaT [ieka
pe3yaTaToT O] YKUHYBabeTO Ha M3MauyBambaTa Mpeiu3BuKaie reHepaaHa
KpH13a BO IIpecyIyBambeTo LITO BIMjaesio BpP3 IIpaBusiaTa Ha IocTarnkara.’?
Bo KonTtuHeHTasiHa EBpomna 1 Bo AHr/uja MMasio JiBa pa3IndHU OJATOBOPU
Ha OBaa Kpu3a CO KOM ce objacHyBa OJIBOjyBaleTO Ha IIpaBHUTE
CUCTEMU HAa KOHTUHEHTA/IHO U obuuajHo rmpaBo. Ha KoHTuHeHTOT, Kaje
IITO MHKBU3UTOPHATa ITOCTalKa Owia BO pa3Boj Bo TeKoT Ha XII Bek,
n3MaJvyBamaTa Ouje 3amMeHeTM CO PuMo-KaHOHCKaTa WHKBU3UTOPHA
rocTarnka. Bo AHrnuja nak, Kajie IrTo paH o0JIMK Ha OpoTa Ouia BoBeleHa
KOH KpajoT Ha XII Bek, n3mauyBamaTa OuWie 3aMeHEeTU CO Cy/ere Mpe]l
ropoTa.

2 JlarepaHckuTte cobopu Ouie cUHOAM Ha KaTonmuukara IIpKBa KOM ce OApsKyBajie BO PUM BO
JlarepaHcKara rajaTa o] JBAHAECCETTUOT JI0 lllecHaeCceTUoT Bek. [lenta Ha JlaTepaHckute cobopu Oua
Jla TY pasrie/lyBaaT pa3IndHUTe MpobiemMu Ha KaTommukaTa 1pKBa, ITPKOBHUOT UMOT, TTaTprjapXaHnuTe
MPeHOCT, CYICKUTE U LIPKOBHUTE pedopMH, KaKo U [APYrH mpatiarka. Bugu Whitman, ctp. 53-54.

' Whitman, ctp. 49, 55, yutuaw oy, KaHoH 18 oy YeTBPTHOT /1aTepaHCKU cOOOp.

2 Bugu zeHepaa+o Shapiro, [IBoymerse, cTp. 3, Kajie IITo ce objacHyBa feka Bo XII BeK, ,paliioOHaIHUTe
JIOKAa3M“, Kako IITO OWIO CYAeHmeTo CO H3MauyBale Owile 3aMeHeT €O PHUMCKO-KaHOHCKaTa
MHKBU3UTOPHA [OCTallKa Ha KOHTMHEHTOT, a BO AHIJIMja CO cyiewe rpej ropora; Morano, ctp. 509,
HaBeJlyBa JleKa CyJleleTo Tpej] TIopoTa e pa3BUeHO KAaKo 3aMeHa 3a CTapuTe MeTOJH, KaKo IITO OUIo
CyllemeTo co m3mauyBame; Baker ucto Taka 360pyBa 3a MOZIEMOT Ha CYIIEHETO TIPe]| MopoTa U ro
OTIMIITYBa YKUHYBaETO HA M3MAauyBalheTo Koe O1JI0 NCTaKHAT HaCTaH BO KPUBUUHATA TIOCTATTKA.

% Shapiro, [IBoymerse, cTp. 3-4.

S'Whitman, ctp. 56.

2Whitman, ctp. 56.

% Shapiro, /IBoymemse, ctp. 4, Whitman, ctp. 56.
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ITOJABA HA CYJEWATA ITPE]] ITOPOTA BO
AHI'JINJA

[IpakThKaTa Ha 3aKOJIHYBale Koja ce bOapa Kora HEKOj UoBeK Tpeba Ja
o0e30eu TOUHM WHGPOPMAIIMU MMa aHTUYKO TIOTEK/IO, CO KOpPeHU BO
CraHauHaBuja u crapaTa KaponuHiika umnepuja.>* Bo AHrimja, pad o6/1MK
Ha cy[eme Ipej nopoTta 611 KopucteH KoH Kpajot Ha XI u XII Bek.>

Bo TekoT Ha HOpMaHCcKaTta nHBas3uja’® Bo XI Bek, HopmaHuTe foHese co HUB
Iipyru oOJIUIIU Ha [JOKa3U U CyJielbe, KaKo IITO ce h3MaudyBamaTa, 3aKOHOT
Ha Knag6a” wim cymema co 6op6a’d. Bo HopMaHCKUOT mepuoioT yecta
rnojaBa Owuia ,00BuUHyBaukaTa ropota“.’® OBaa ,,00BMHYBauKa roporta“
M0JI0}KYyBajla CBeueHa 3aKjeTBa JieKa Ke [lajie TOUeH OJIr0BOp, HapeueH
veredictum, 1ITo e TaTUHCKM 300D 3a ,Impecyaa“.*° OTKako ,,00BUHYBauyKaTa
rnopora“ Ke ri MMeHyBaJla OCOMHUYEHUTe KPUMUHAJIIY, OOBUHETHTe Ouie
UCIIpakaHu Ha u3MmauyBambe.!! IIpecynure Kou Owuse pesyaTraT OJf OBUe
TTOCTAITKK BO CYIITUHA O1Jie U3BellTau 3a KapaKTepoT Ha OOBUHETHOT, a He
3a HeroBaTa BMHA WU HEBUHOCT.*

[TpecBpTHa TOUKa Ha ceTo OBa OnJla 3abpaHaTa 3a ydeCTBO Ha CBEIITEHCTBOTO
BO M3MauyBambaTa, Koja ouia usmazeHa Bo 1215 ropuHa, HITO pe3yaTupaio
Bo edMKacHO VKHMHYBalbe Ha M3MauvyBamara. Mako rocrtapute MeTOIu
Ha JJOKa’KyBaibe ce VIIITe Ousie fiesl off TIOCTAIKUTe IIITO Ce KOPUCTesie BO
HajpaHarta ¢a3a mpej CyIoBUTe BO AHIJIMja, KOPUCTEHETO Ha IIOpPOTa ce
MOKayKaJlo KaKo Mojo0pa aJiTepHaTUBa U IOCTapUTEe METOJIM ITOCTEIeHO
6ue ucdpienu og yrorpeba.*?

* Baker, crp. 72. Kaponmunuikara ummnepuja (800-924) 6un MUCTOPUCKM MEePUOL BO CpeqHOBEKOBHA
®pannuja U 'epMmanuja, ympaByBaH o cTpaHa Ha (DpaHKO-KapoJMHIIKATA [IMHACTHja. 3a TOoBeKe
nHdopMaruy, sugu John W. Burgess, Sanctity of Law: In What Does It Consist? The Story of Man’s
Attainment of Law and Order from Roman Times to the Present (Cseltioctia Ha 3aKoHOW: 0g WO
ce coctiou? TIpukasHattia 3a 40BeUKOWO CUeKHYBAIbe HA UPAaso U peg og pUMCKU BpeMura go geHec)
(1928), The Carolingian Empire and its Dependence of the Pope’s Authority (1928), mornasje 3.

% Baker, ctp. 72-73.

* HopmaHcKaTa WHBa3MWja Ha AHT/IMja O1sia oKyrialjata Ha AHITIMja Koja ce CIydnsia BO eJIHHAeCeTUOT
BeK O] CTpaHa Ha Bojckata Ha Hopmad, BpeToH U ¢paHIlyCcKU BOJHUIIM MpeBOLeHN Off BOjBOJIATa
Bunjam II on Hopmanauja, nosioriHa HapeueH Bujam OcBojyBauot. Bugu Norman Davies, EBpomna:
Hcropuja 336-339 (Europe: a history 336-339) (Harper Perennial 1998); Bumu mcto taka Edward E.
Freeman, The History of the Norman Conquest of England, Its Causes and Its Results, Volume 5, The
Effects of the Norman Conquest (McTtopujata Ha HopMmaHcKaTa MHBa3Mja Ha AHIIM]A, TPUUUMHATE U
rocsieIUIUTe, TOM 5, Pesynratute Ha HopMaHcKoTo ocBojyBame), (Cambridge Univ. Press 2011) (mpBmat
n3gazeHo Bo 1876).

7 3aKoH 3a Kiafba buma cpeJJHOBEKOBHA O/iOpaHa Koja ce KOpHCTena Kora 0OBHMHETHOT MOKesl Jia
ja Iokake CBOjaTa HEBUHOCT CO TOJIATarbe Ha 3aKJIeTBA U U3HAOrame Ha rnoTpebHUOT Opoj Ha nulia,
06MUHO IBaHAaeceT, KOU Ce 3aKOJIHyBasle JleKa BepyBaaT BO 3aKjeTBaTa Ha 0OBuUHeTHOT. Bugu Baker,
crp. 73.

% Cynmeme co bopba (Mr Krazoa Ha OUTKa) € MeTO]] IIITO Ce KOPUCTeT 3a JIa ce pelliaT OOBHUHYBarmbaTa Kora
HEeMaJIo [JOBOJTHO CBeZIOIU WK MPU3HAHU]a, BO KOja JIBeTe CTpaHU BO CIIOPOT ce Hopesie efleH MPOTUB
npyr. [TobesHUKOT OMI MporyacyBaH Jieka e BO MpaBo. Bo cyiitHa Toa 610 Cy/ICKM CaHKIIMOHWpPaH
nBo0Ooj. Cynemara co 6opba ce yrorpebyBajie BO TEKOT Ha CPeJHUOT BEK U TMOCTENEHO UCcYe3Hase BO
tekoT Ha XVI Bek. Bugu Baker, cTp. 73.

¥ Shapiro, [IBoymeme, ctp. 5; Baker, ctp. 73.

40 Baker, cTp. 73.

“Baker, cTp. 73.

“Shapiro, /IBoymeme, ctp. 3; Baker, ctp. 73.

4 Baker, ctp. 72-73.
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Bejkep yKaskyBa Ha Toa JleKa ,KpaJICKUTe CyIuu He 3ariouHasie Bo XII Bek
CO MHCIIMpUpaHa BU3Mja 3a HelllITaTa KOu Tpeba J1a /10jAaT; The eJHOCTAaBHO
ro mpesejie U ro MPOJIOJKUIE OHA IITO ITOCTOEI0, IITO W BCYIIHOCT e
IIpUpoOZeH pep Ha HewuraTa® 4

Bo XIII Bek, cyAckaTa mpakca KOpUCTesa JIyI'e KOU >KHBeejie BO O/IM3MHa
Ha MeCTOTO Kajie IIITO ce CJIYYWI0 KPUBUYHOTO J€eJI0 3a [a AajaT u3jaBa
T10]1 3aKJIeTBa - juratores (IITO e JIATUHCKU W3pa3 3d Juua Kou buse Uiog
3akJieitisa) - 3a HEBMHOCTA WM BMHATa Ha 0OBWHeTHOT. OBaa IocTarka
cTaHajla Mo3HaTa KaKo CyJieme Mpej mopoTa.

Ha mopoTHuiUTe ce rjefajo KaKo IPeTCTAaBHUIIM Ha MMCJIEHeTO Ha
3aegHuIaTa.*® 3a pasnuKa oJ HUB aHIJIMCKUTE CYIUU IIOPeTKo Owuse
JKUTeNIU Ha jiokanujata. Tue npecrtojyBasie Bo BecTMuHcTep u maTyBasie
HM3 3eMjaTa, a Kora umajsie rmoTpebda oJi IOKaIHO TI03HaBakhe, THe 3aBHCesie
O] TIOPOTHULIUTE.*®

Ha moueTOKOT TIOCTOE/IO TIpeK/IoNyBalke Ha cyauckarta QGyHKIWja Ha
MOPOTHULIMTE 1M HUBHATa yjiora Kako cBemouu.” [lopoTHuiiuTe ja Hocese
IpecyiaTa Bp3 OCHOBA Ha OHA IIITO TUE CaMUTe I'o 3Haejle WIK Ha TeMeJl Ha OHa
IITO Ke ro cobepesie BO MPOLIECOT Ha He3aBUCHA UcTpara.*® Co ipyru 300poBH,
THe He O1jie HeIPUCTPaCHU OyTydyBaul 3a haKTH WIK CYIUU 3a haKTUTe.

Crnopeq ButMaH, BO Cpe JHMOT BeK Ha IIOPOTHULIUTE: (a) UM OMJIO I03BOJIEHO
Ila JoHecar ,IoceOHa“ Tpecyja, IPU IIITO 'Y HaBejayBaje ,edUHCTBEHO
(bakTHTE KOU I'Ml HalllJTe 3a YTBPIeH!, JToJleKa BO MCTO BpeMe ro IIpUuHyIyBasie
cyZivjaTa /ia ja CHOCU KpajHaTa OJITOBOPHOCT ITPeKY JIoHeCcyBamke Ha pu3ndHa
Impecyla BO BpCKa CO KpajHaTa oJIroBopHocCT;* (0) busle MMYyHU O] Ka3Ha
CO KOja UM ce ofi3eMaJie rparaHCKHUTe TpaBa - ITOCTallKa 3a Ka3HyBame Ha
IMOPOTHUIIMTE KOM y4YeCcTBYBajle BO rparaHCKa IIOCTallka 3a BpIlele Ha
KPUBOKJIETCTBO, OHUJIejKU JIa;)KHOTO CBeflouelhe BO TOa Bpeme ceyIlTe He
06110 KPUBUYHO J1e10;°° U (B) ,, BO HEKOM C/Iydad MOjKeJie Ja ro usberHar
HMCXOJOT HAa KPBHA Ka3HAa, OBO3MOKYBajKU My Ha OOBUHETHOT Jia U3BJieUe
KOPHCT O]] CBEIITEHCTBOTO", CO HITO OOBMHETUOT MOKeJI [la TBP/U JieKa
e HaJIBOp O7] HaJIJIe;KHOCTA Ha CeKyJlapHUTe CyJoBU U fla Gapa ma Oujme
Cy/IeH CO TIOMOIII Ha KaHOHCKUOT 3aKOH, KOj He BKJTIydyBas rmopota.> OBue
(bakTOpPU TM 3alITUTYBajie MOPOTHUIIMTE BO KPUBUUHUTE TMOCTAIIKU O]
MopaJjieH IPUTHUCOK.>?

4 Baker, cTp. 72, Bugu norope dycHoTa 34.

4 Morano, ctp. 509. Bugu uctio tiaka Frederick Pollock & Frederic W. Maitland, The History of
English Law (McTtopujara Ha AHrIMCKoTO paBo) 622-26 (Cambridge University Press 1898) (moHaTamy
BO TekcroT Pollock).

4 Whitman, crp. 147, ns. 81-82.

4 Baker Benu fieka roHekorai CyunTe TU UCTIUTYBaJie MOPOTHULIUTE e/IeH 110 efleH 3a Jla M OlleHAaT
HUBHUTE OJI'OBOPH, T1a IyPU U TO 3afipsKyBasie MpaBOTO Ha OJyTyKa 3a BMHATa WM HEBMHOCTA 3a cebe.
Bugu Baker, cTp. 75.

4 Morano, ctp. 509.

“'Whitman, ctp. 154.

*Whitman, ctp. 154.

S'Whitman, ctp. 156.

2Whitman, ctp. 157.
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PUMO-KAHOHCKA NHKBU3UIINJA BO
KOHTUHEHTAJIHA EBPOIIA

Homexka Bo AHIJIMja ce pa3Bujie cydeila mnpep nopora Ha KoOHTHMHEHTOT
BJIaJleesia UHKBU3UTOPHAaTa rnocramnka. [locrarnkara rno3sHara Kako mocrarka
per inquisitionem (nMaTUHCKU 300p 3a ,,CO TOMOII Ha HcTpara“) mobusa
ocuIjasIHO TIpU3HAHKeE O] cTpaHa Ha YeTBPTUOT jlaTepaHCcKu cobop, co
IIITO Ce BOBeJIe BUCOKO pallMOHa/IM3MPaHu UeKOPU 3a YTBP/lyBake Ha BUHaTa
WIA HEBMHOCTA Ha CBEUITEHUI[M OCOMHUUYEHM 3a KPMBUYHM [lejia [IPOTUB
Kartonuukara 1ipkBa.>® Bo TekoT Ha XIII Bek oBaa rocrarka ce npouapusiia
1 BO KpUBUUHOTO ITpaBo.> CucteMoT OWI ypeieH Taka IIITo bapai ,,[1eJIOCeH
IloKas“, oJHOCHO Oapasi I[BPCTU CTAaHAAPAW BO OJHOC Ha KBaJIUTETOT U
KBaHTUTETOT Ha JIOKa3uTe MOoTpeOHU 3a OCy/ia, BePYBajKU /leKa Taka MosKe
Ila ce 0b6e30eu 00jeKTUBHOCT O] CTpaHa Ha cyaiujaTa.> Kako 1rtTo HaBejyBa
[lamupo, cyaujaTa Bo PUMo-KaHOHCKaTa MTHKBU3UTOPHA IMOCTAMKa OWJI ,,BO
CYIITHMHA CMETKOBOJIUTEJ KOj ' cOOMUpaJl IOKa3HUTe eJileMeHTr".>®

Co Toa mITO TW CJiefiejie TOUHUTe ITIOCTAIlKU CYJAUUTe H30erHyBaje [a
ce HW3BaJIkaaT CO JlaMKaTa Ha CYJICKO KpBoIpoJjieBakhe, a KaHoHCKUTe
TEOJIO3U U IMPaABHUILIM CE CITpaBUJIe CO MOpasIHaTa OIMAcCHOCT CO TOa IITO
ja u3mBomJie yjoraTa Ha cyaujaTa Kako ,.cjyra Ha 3akoHoOT“.” Ha mipumep,
xpuctujaHcKuoT Teosior Pejmonp me I[lenadopa (Raymond de Penafort)
(okomy 1175 - 1275), objacHWI eKa cyaujaTa He Ipelid ako 3JI0CTOPHUKOT
e ,IIpaBelHO OCyIeH", LITO BKJy4yBa, Mel'y ApPyroTro, cyaujata ,Ja T'u
IMOYNTYBa 3aKOHCKUTE MOCTArKu".>®

CpeHOBEKOBHOTO KAHOHCKO TIPaBo I'o pa3BUBaJIo HAUeJI0TO JieKa ,,CYJUUTe
cyAaT crope]i U3HeCceHUTe JoKa3!y, a He criopej HUBHarTa ,coBecT“.>

5 Whitman, ctp. 99, yutiati og Mathias Schmoeckel, Humanitat und Staatsraison 187-294 (Bohlau
2000) (moHaTamy Bo TekcToT Schmoeckel).

“Whitman, ctp. 99. Bugu uctio waka Brundage, ctp. 147.

» Whitman, ctp. 115. Bugu ucttio wiaxa Shapiro, JIBoymeme, cTp. 3; Bayer, B., KasHeHo tipouecHo
upaso - uszbpaxu uoznasja. Knuea II. Hctwiopucku passoj Ha KazHeHOWO UpouecHo upaso. Kparmaii,
I. (Ed.), 3arpe6, 1995, ctp. 95, 114.; llIkynuk, M., KpusuuHo tipouecHo Upaso. Blliopo pesugupaHo u
HagoloaHewo usgarue, TlpaBeH ¢akynTeT mpu YHUBep3uTeTOT Bo Benrpam, Benrpam, 2010, cTp.
12. TlocToene UCKy4YOIM BO OAHOC Ha IMpaBHATa OlleHa Ha JIOKa3WUTe Kako IITO OWI MHCTUTYTOT Ha
Hcrpakare Ha CIIMCUTEe Ha CJIy4ajoT Co LeJ fia ce obujaT COBETH 10 OJIpeleHa rpyra oOpa3oBaHu U
VICKYCHU TIPaBHUIIM 1 &JIBOKATH, KAKO IITO Toa Oumio mporuniaHo Bo Constitutio Criminalis Carolina
(Constitutio Criminalis Carolina Bo XVI Bek e mpBHOT 0O/IMK Ha TePMAaHCKUOT KpMBUUEH 3aKOH KOj UMa
3a 11eJ1 Jla To obeMHN MPaBHUOT cucTeM Ha ,CBeTaTa PuMcKa VMMrepuja“ Bo 3araina EBpora, co mro
MOCTaBUJI OCHOBA 3a Cyllemara U Mpu3HaHujaTa nobuenu co toprypa). Bugu Bayer, V, Jugoslovensko
krivicno procesno pravo, BTopo u3fiaHie, Pravo o cinjenicama i njihovim utvrdzivanju u krivicnom
postupku, Bropo nsganue, Inforator Zagreb 1978, ctp. 105.

0 Shapiro, /IBoymemse, cTp. 3.

Y'Whitman, ctp. 105.

8 Knut W. Norr, Zur Stellung des Richters im Gelehrten Prozess der Friihzeit: ludex Secundum
Allegata non Secundum Cinscientum Iudicat 66 (C. H. Beck 1967) (monatamy Bo TekcToT NOrT),
yutawi og Raymund de Penafort, Summa de poenitentia, (ed. Xaverio Ochoa and Aloisio Diaz), (Rome:
Institutum iuridicum Claretianum, 1976).

YWhitman, ctp. 105, yutiaw og Norr, ctp. 13. Bumm ucto taka Jacques Delanglade, Le Juge, Serviteur
de la Loi ou Gardien de la Justice selon la Tradition Theologique, 10 Rev. de Droit Canonique 141, 151-53
(1960).
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360poT ,,coBeCcT” BO OBOj KOHTEKCT, YKayKyBaJl Ha MOpaJIHUTe yoeayBarba Ha
CYIUUTe, KaKO ¥ Ha HUBHOTO 3Haelbe Ha ofpenaeHu (paktu. BurMman objacHyBa
IleKa 3abpaHaTa Ja ro KOpUCTaT ,,[IPUBAaTHOTO 3Haeke" O1jia 3a HUB MOpaJIHa
yTexa, HAuMH Ha Koj ITpodecOHa/IHUTE CYIUU Ce YBepyBajie cebecH JieKa ce
Ip’KaT Ha Oe30eJHO pacTojaHMe OJl KPBaBUTE MOC/IEIUIM Ha CJIy4ajoT KOj
THe ro cymene.®® Cyguure Ha KOHTUHEHTOT, KOU HajuecTo O1jIe CBeIITeHULIH,
YyecTo CIIyIlIajie UCIIOBer BO BpCcKa CO ciIydaunTe 3a KOU OJITyJyBarie.

Kako mocjiefuila Ha Toa THe KaKoO Cy[uWM MMajle ,,[IPUBAaTHO 3Haeme" 3a
hakTuTe Ha ciyuajor. Ho, TajHocTa Ha HcroBeATa He cMmeesia Jla Oupe
MIpeKplleHa, I1a Taka, CO Toa IITO Of0uBajie Ja ro KOPHUCTAT HUBHOTO
IIPMBaTHO 3Haewe, CYIUUTe MoKejae [a u3berHaTr JjMYHaA MoOpaiHa
OZIFOBOPHOCT 3a YUecTBO BO IpecyaaTa.®!

Kora cranyBa 300p 3a [IOKasuTe, WM CBEAOIITBO Ha [Bajla Io0pu
CBeOLM (CUTYPHU OUYEeBU/ILIU UKe CBEeOIITBO He MOKe Jla ce Iobue), uiu
ITpU3HaHUe, ce CMeTasIo ieKa MMaarT JIOBOJTHO BUCOKA JIOKa3Ha BPeJIHOCT 3a
Ila TIpeTCcTaByBaarT ,liejloceH Jloka3"“.®? bujiejku cBeJOLITBOTO O] CTpaHa Ha
IBajlia cBeZoLU OUJI0 PETKO AOCTAITHO, KOHTMHEHTa/IHOTO IIPaBO Tparajao
110 MPU3HAHUETO KaKOo aJITepHAaTMBEH HauWH 3a JoOuBame Ha ,Il[eI0CeH
mokas“.% TIla Taka, MpU3HAHMETO Ha JIJIOTO OJ CTpaHa Ha OOBUHETHOT
CcTaHaJIo ,Kpa/JIMiia“ Ha CUTe I0OKa3u (Ha JIATUHCKU regina probationem).
Ho, 3a pma mojmaT mo mpu3HaHUe CYOUUTE MO’Kesle J1a HajoKaT Ja ce
U3BPLIN U Maueme. MaueweTo U IIPU3HAHUETO ce KOPUCTeJsIe U 3aToa IITo,
ol oApedeHa XpPUCTHUjaHCKa MepCIIeKTUBa, MMajie KaTap3uuyHa (yHKIIMja
OUIejKU MpeKy HUB BUHOBHUMKOT, T.€. IPEIIHUKOT, TPebaso /1a ce UCKYIIN
3a cBouTe IrpeBoBU. [lypu U CBEJIOK MOKeJI ia Oujie MOJJIOMKeH Ha Madermhe
IIOKOJIKY MTHKBU3UTOPOT CMeTasl JIeKa CBeJOKOT JIayKe WJIU CU IPOTHUBPEUN
caMMOT Ha cebe. OBaa oIiMja cTaHasia Iy Py 1 3a/10/KUTETHA BO [IOCTAIIKUTE
3a KPMBUYHO [IeJI0 IIPeIaBCTBO WIKM epec 0e3 orjie]l Ha Toa LITO CBeJOLIUTe
He Ousie HUTY J1ayKHU HUTY HeJUCLIMIIIMHUPaHU.

MeryTroa, Ha cyquuTe UM OWIO 3abpaHeTO [la HaIoKaT Mauerhe JOKOJIKY
HeMaJlo ,,semiplena probatio“ vinu ,,ioloBUYeH jokas“.*4 Butman objacHyBa
IleKa 3a Jla ofI/IyyaT Jaiv II0OCTOMU ,,II0JIOBHUUEH JIoKas"“, cyauuTe Tpebajio Ja
cjieqiaT CTPOro YTBPEHH IIpaBujia 3a oMepyBambhe Ha JoKa3uTe. TexXHUUKU
n3pa33aTaKkoBgoKa3se ,indicium" urro 3Hauesio ,,Joka3". [la Taka, MauemeTo
ce MPUMEHYBaJI0 KaKo IIoc/ie/IHa MepKa, OTKaKo BeKe Ouie UCKOPUCTEeHU
CcUTe APYTry HAaUMHU 3a Jla Cce [10jJie 0 BUCTUHAaTa. Toa MoyKeJsio fia ce TIOBTOPU
IIBa WJIX TPU [IaTH, HO He Bo UCT AeH. Ce cocTaByBal 0OBUHUTEIEH 3aIIICHUK
IITO TU COAP;KeJI: mpallamhaTa Ha CyaujaTa, OAroBOPUTE HAa OOBUHETMOT,

°0Whitman, ctp. 110 (HarmaceHo ofi aBTOPOT).

®'Whitman, crp. 110.

2 Whitman, crp. 115. Bugu ucttio tiaka Shapiro, J[IBoymeme, cTp. 3.

% Shapiro, [[Boymemse, cTp. 3.

%4 Jlniiata co BUCOK collnjasieH cTaTyc (4leHOBU Ha 6J1aropO/IHUIITBOTO U CJIMYHO) BOOITIITO HE MOyKesie
na bupar u3oykeHu Ha Mauerse. Bugu Whitman, ctp. 115, co ocBpt Ha Schmoeckel, crp. 212-213, 219-
228, 286-287.
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BpecKamara, opKkamaTa, Jo/FKMHATa U BpeMeTO Ha BpIlehe Ha Maudelhe,
KBaJIMTETOT U CTETIEHOT Ha Madehe, IPUUMHUTE 32 HeroBaTa IIpuMeHa, Kako
1 cocTojbaTa BO Koja ce Haorajl OOBUHETHOT IIpejl U Mo MauemweTo. CeTo
oBa MMaJIo 3a I1ieJI Jla ce orpaB/a JIerMTUMHOCTa Ha ojjTlyKaTa 3a MpuMeHa
Ha Mauelbe 3eMajKu ' TIpyuToa MpeaBu/l 1 BUJIOT HA CTOPEHOTO KPUBUUHO
Ilesio U cepro3HOCTa Ha uHaunmuTe. [Tokpaj oBa, ceKoraul UMajio U jiekap
KOj ja mpoBepyBaJI cocToj0aTa Ha OOBUHETHOT W MY TIPYKajl MeUITMHCKA
TOMOIII cTiope]] moTpebuTe. McTo Taka O1ia BocTaHOBEHa U ITpaKcara JieKa
M3jaBa JlaJieHa BO YCJIOBU Ha Mauerwe Mopa Ja Ouje mpoBepeHa 3a J1a MosKe
Ila ce cMeTa 3a BaJIUHa, a [TpOBepKaTa He cMeeJia Jia Oujle HarrpaBeHa BO
ITPUCYCTBO HA UHCTPYMEHTHU 3a Mauelbe, a MOpasio Jja TIOMUHe U ofipejeHO
BpeMe o]l JaBabeTo Ha M3jaBaTa 3a UCTaTa Jia ce TPOBepHU.

OOBUHETHOT, MOJJIOKEH Ha Madyeke 1 KaKo IToc/Ie/I1iia Ha Toa, Co 0c/labeHn
IyX U Tejlo, OWI IMIpUMOpaH Ja u3bepe roMery npu3HaHue, co IITO OM UM
CTaBWI Kpaj Ha CBOUTE MaKU, WIN MPOJOJIKYBamke Ha OTIIOPOT, CO IITO OU
MYy ce mpoJsioHTHpasia arouujaTta. [IIToMm 0OBUHETHUOT TIpU3HaeJ IocTarkaTa
3aBplIyBajia U cjefyBajia, MOBeKe Oj] jaCHO, ocyauTesiHa Mpecyna. AKo
OOBMHETHOT I' U3AP>KeJl CUTe Mauera 1 He Jlajl Tpu3HaHue, MOKeH UCXO/I,
MaKo BO PeTKU cjlydau, OMI0 HeroBoTo ocjobopayBame. Ho Tpeba ma ce
HarloMeHe JleKa OCOMHUUEHMOT KOj M3JIp;KyBasl Mauere Oe3 fa Mmpu3Hae
ocTaHyBaJl BO MPUTBOP IIOJOJITO BpeMe ce co 1iejl cy[ujaTa Ja MosKe Ja
Ilojfie 10 MO’KHU HOBHU fAoKasu. JloTonky moBeKe mto CygoT MOKes Jia
IIoOHece U cIlelyjajiHa IIpecyda Cco Koja “My IpocTyBa” Ha OOBUHETHOT
(Ha maTuHCKU absolutio ab instantia).®> Ha 06BUHETHOT My ce IIPOCTYBaJIo
Iopajii HeJIOCTaTOK Ha JOKasW, Meryroa, IOoCTarkaTa MpOTUB Hero/Hea
MoOsKeJIa Jia IPO/I0JKY IIOHAaTaMy BO OMJIO KOj MOMEHT.

ButmaH TBpAuM [eKa MaKO KOHTHHEHTa/lHaTa KpUBUYHA IIOCTallka
Omira ,MOIIHEe Bp3aHa 3a IIpaBWiIa“, cerak oOe30ejyBajia 3HAUMTETHA
IMCKpelrja Koja Ouia JOBOJIHA J1a co3/iajle IUIeMU Kaj CyqunTe, KaKo IITO
6MJI0 YIIATCTBOTO JIa ce Hajaart ,indicia indubitata“, oMHOCHO ,, JOKa3u KOU
He [J03BOJIyBajle HUKaKBa J1B0joa“.%®

NmeHo, ,,AKO M3MauyBamkeTO MM Ce 3aKaHyBaJlo Ha CBeLITEeHUIUTe a
' BKJIYUM BO KPBOIIpPOJIeBamke, MHKBU3UTOPHOTO CYJIelhe MY I'o ITpaBejio
ucToTo Ha cyaujara“.”’ [la Taka, ymorpebaTa Ha KpBHU Ka3HU ,,MOKejie Ja
ce MpUMeHAT caMO JIOKOJIKY MMaJjio COBpIlleHa YBEPeHOCT BO BHMHATa Ha
OOBMHETHMOT: KaKo IITO Ce M3pasusjie KAaHOHCKUTe MpPaBHUIA, HEe cMee Jia
ce KOPHUCTU KpBHA Ka3Ha, OCBEH aKO MOCTOjaT JIOKa3W...KOW ce MOojacHU
ol CBeT/IMHATa Ha IUIaJHeBHOTO coHue“.% Croopepn Anbeprtyc [MaHpmuyc

65 Sijerc¢i¢-Coli¢, H., Kriviéno procesno pravo. Kaura 1. Kriviénoprocesni subjekti i kriviénoprocesne
radnje. TpeTo peBUANpAHO U [OMOIHeTo u3fanue, [paBen dakynret npu Yausepsuretotr Bo Capaeso,
CapaeBo, 2012, ctp. 66.

% Whitman, ctp. 115.

Whitman, ctp. 105.

' Whitman, ctp. 100, yutiawi og Giorgia Alessi Palazzolo, Provo Legale e Pena. La Crisi del Sistema
Tra Evo Medio et Modern 3-5 (Naples 1979).
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(Albertus Gandius), npaBHuk op XIII Bek, ,akKo MMa ABOYMHE U JOKA3UTE
ce HeW3BeCHHM, TOTalll e IMoJo0po /la ce OCTaBU MIeJIOTO Ha 37I0CTOPHUKOT
HEeKa3HeTo, OTKOJIKY Jla ce OCyAu HEeBUHO Jiuile, OHJIejKM aKo MOCTOU
IBOyMHe, Momo0Opo e KasHaTa Ja Oupe robsara, a He moctpora“.®® Egen
IIpYT MpUMep e U KaHOHCKUOT afiBoKaT Xyryiuo (Huguccio) Koj ;kriBees KOH
KpajoT Ha XII Bexk (mounHas Bo 1210 roguta) v ru aHaau3upasl npobieMure
Ha KpUBUYHATA [TOCTAIIKa, I1a HaBeJ: ,,,IBOCMUC/IeHa paboTa‘ e Taa IITO He
e JIoKaykaHa CO IOMOIIl Ha CBeJIOLM, JIOKYMEHTU WJIU MaK CO JIOKa3u KaKo
1ITO e Mpu3HaHueTo".”

Joxanec MoHaxyc, (bpaHIIyCKU eKCIIePT M0 KaHOHCKO IIPaBO KOj YMpeJl BO
1313 ropuHa, IIpU TOJIKYBalheToO Ha efieH Jekper Ha Ilamara BoHudarme
VIII, kKomeHTHUpas OKOJy ImpaBaTa Ha 0OBUHETHOT. HajrmpBo ro rnocraBuil
creHOBO mpamiame: Jaau [latiawia 6u moxes, Bp3 0CHOBA HA 0BOj gekpelu,
ga 3auouHe CYgcku upouec Upouius HEeKozo dKO He ¢0 UOBUKA WYKeHuow
ga ce uojasu Ha cyg?' TlpaBHMKOT MoHaxyc 3akiayuun geka Ilamara
HABUCTHHA e HaJl TIO3UTUBHOTO MPaBO, HO He U HaJl TIPUPOJIHOTO MPaBo U CO
orsief] eKa MOKaHuTe Ouie BOCIIOCTaBeHU CO MPUPOJIHOTO mpaBo, [lamara
He OM MOKeJ1 UCTUTE JIa I' ITPecKoKHe. MoHaxyc IToHaTaMy HalluIlal JieKka
HUTY efleH cyauja, Tia mypu Hu [lartaTa, He O MOKeT J1a JIoj/ie J1o ITpaBUYHA
olJTyKa 0e3 Jga ro noBuKa OOBMHETHOT Jla ce I10jaBU Ha cyaeme. Y mokpaj
TOa IITO KPUBUYHOTO JIeJI0 MOKeJIo Jla Oujle coceMa OUMTI/ie[IHO, CyujaTa
MOJKeJl Jja [ejcTByBa MO CKpaTeHa IIOCTanka BO Oflpe/ieHUu Ael0BU Of
CYJZICKMOT ITPOIleC, HO TIOPaHO WIM MOMOI[HA MOPAaJIo a OuaT ucrpaTeHu
TOKaHU Ta Aypu ToToa Aa buje AoHeceHa mpecyaa. MoHaxyc oOjacHyBa
JleKa MoKaHaTa 3a Jjoaramwe Ha Cyj, U Ipecyjara ce HaMeTHaTu off CTpaHa
Ha IPUPOJHOTO IPaBO COIJIACHO CO OHA IITO e HamuilaHo Bo bubsujara,
MoTouHo Bo butne 3:9-12: co ornepn meka I'ocrion uyBcTBYBasl 0OBpCKa ia
ro rnoBuKa Ajlama, CyqunTe BO CEKOj cjlydaj mopasie fa ro IpaBaT UCTOTO.
Toram MoHaxyc Baka ro (popMmyiupas mpaBoToO Ha OOBUHETUOT Ha CyJlehe
U Ha MOYUTYBaibe Ha HeroBUTe 3aKOHCKU IIpaBa: item quilibet presumitur
innocens nisi probetur nocens (Cekoj Mopa f1a ce cMeTa 3a HEBUH aKoO He
Oume mokaskaHo [eKa e BUHOBEH).

CruyeH mpuMep € UCTO TakKa U CJIeJHOBO cylewe: Bo 1398 romuHa,
ConoMoOH 1 HeroBUOT cuH Mojcej - EBpeu Kou ;kuBeejie Bo PuMunu - buse
0OBUHETH O] HEKOJIKY XPUCTHjaHCKU JKeHU 32 HABOJHU CEeKCYaTHU OJTHOCHU
co HuB. CyyajoT moTIagHaa Moj Hajje)KHOoCcT Ha MHKBU3MILIMjaTa 3aToa
IITO BO IMpujaBaTa croesio Aeka ConmoMoH U Mojcej KopucTesie epeTUUKU
aprymMeHTHU 3a 3aBeJlyBame Ha KeHUTe. 3a/J0JKEH Jla IO pelllrd 0BOj C/Iy4aj
6mn GpaHUMCKAaHCKUOT MHKBU3UTOP JoxaHec ne Ilontanmu. e Ilortanu
IMOBUKAaJI CBeJOLY, TU UCIIUTA/l U T HaTepasl [a ce 3aKOJIHAT JieKa Ke ja

% Peter Holtappels, Die Entwicklung des Grundsatzes ‘in dubio pro reo’ (Cram de Gruyter 1965),
yutiuparo o Whitman, dycHora 172.

OWhitman, ctp. 119.

"Kenneth Pennington, Innocent Until Proven Guilty: The Origins of a Legal Maxim (HeBuH momeka
He ce JIoKayKke Jleka e BUHoBeH: [ToTekoTo Ha npaBHara Makcuma), The Jurist, 2004, cp. 115
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300pyBaaT BUCTMHATA U Ha KPajoT YTBPIUII JleKa OOBUHYBamwaTa IPOTUB
ConoMoH u Mojcej He ce oKa)kaHU. Bo cpelHUOT BeK CyIUUTe PETKO I'
obpa3sioKyBasie CBOUTe OIIYKH, HO JoxaHec mie [lonianm ro cropus Toa.
Toj ru ucnuran dpakTuTe U 3aKJIYIUTI JleKa e ,,l0gobpo ga ce ociliaBu HeKoe
KPUBUUHO (eJl0 HeKa3Hewlo OWKOJKY ga ce ocygu HesuHo auue”. OBue
300pOBU Ce MPETXO/IHNI]A HA HEIIITO IIITO IO TPU U TT0JT BeKa O1JI0 U3roBOPEeHO
o[l aHIJIMCKUOT NMpaBHUK BunujaM briekcToyH, Koj e aBTOp Ha peueHUllaTa
IITO CTaHasa Mo3HaTa Bo mpaBHaTta duno3oduja Ha 00MUYajHOTO MTPaBO TOf,
Ha3uBOT opMmynanujaTa Ha bieKkcToyH: ,, 3akoHowl cmella geka e logoopo
gecell BUHOBHU ga U u3bezaall Ha Upasgauia OWKOJKY egeH HEeBUH ga

Hactupaga“.”?

PAH COBPEMEH ITEPUO N ITPOCBETUTEJICTBO

duno3zoduTe Ha PaHUOT COBPEeMeH Mepuoj] U MPOCBETUTEJICTBOTO (OKOJTY
1500 - 1800 ropauHa) ja acdupmupase Ba)KHOCTa Ha Pa3yMOT U HayKaTa
Y HMBHaTa HAJMOK HAaji CyeBepueTo U penurujata. Muciaurenure Ha
IMPOCBETUTEJICTBOTO Ce TIPUAPKYBasle [0 AOKTpPUHATa Ha MPUPOJHOTO
IIpaBoO CIIOpe]], Koja CeKoe YOBEeUKO CYIITeCTBO IlocefyBa OfpelleHU
MpaBa KOM ce cMeTaaT 3a HEeOTYI'MBU 3aToa LITO UCTUTe TOCTOoesie U Ipef,
MMOCTOEHEeTO Ha JipyKaBaTa U MpeTcTaByBaaT Hac/e[ACTBO Koe My MpuIiara
Ha CeKoj MmoeJIuHell.

[IpeumsHuoT uspas “in dubio pro reo“ UCTO TaKa 3a MpPB I1aT Ce MOjaBUI BO
0BOj Tiepuo]i, Bo 1566 royiHa, Bo pacrmpaBa 3a JIOKTpUHaTa Ha KpUBUUHOTO
mpaBo on Erugmno bBocu.”” Toj nHamuman: ,Quod in dubio pro reo
iudicandum est“,”* ogHOCHO ,,lipu gBojbéa mopa ga ce lpecygu 8o KOpUucui Ha
obsuHewiuow “.”> IToMasiKy Of1 eJieH BeK Iojio1[Ha, Bo 1631 roguxa, ®pumpux
Criu BoH Jlarenderns (1591- 1635) ro Hanumran Cautio Criminalis,’”® Bo Koe
JleJio TJIaBHO T'O KPUTUKYBAJI CYIEHETO Ha BEUITEPKHU IIITO [JOBEJIO 10 HUBHO
MOLIMPOKO YKUHYBame.” Criy OUJI je3yUTCKU CBeIITeHUK U YHUBEP3UTETCKU
rmpocdecop Koj TBp/ies leKa MaueheTo (MHCTPYMEeHT KOj ce KOpPUCTeT 3a Jia ce
IobujaT mpu3HaHMja [Py CyehaTa Ha BeIITePKY) He ja JjaBaaT BUCTHMHATAa.”
Bo oBoj kKoHTeKcT, Cri TIOCTOjaHO Cce OCBPHYBaJI HA MOKHUTE OCYIyBaiba
Ha HEBUHU JIyre.

2Kenneth Pennington, Innocent Until Proven Guilty: The Origins of a Legal Maxim (HeBuH momexa
He ce [IoKayKe JleKa e BUHOBeH: [1oTeKioTo Ha rpaBHata Makcuma), The Jurist, 2004, ctp. 117.

7 Egidio Bossi & Francesco Bossi, Tractatus Varii, Qui Omnem Fere Criminalem Materiam Excellenti
Doctrina Complectuntur...458 (Apud Haeredes lacobi lunctae 1566) (monatamy Bo TeKcToT Bossi).

" Bossi, cTp. 458.

> HeodurujaneH mpeBoji HAlpaBeH 07 aBTOPOT.

 Friedrich Spee von Langenfeld, Cautio Criminalis Seu De Processibus Contra Sagas Liber (Petrus
Lucius Typog. Acad. 1631) (moHaTtaMmy Bo TEKCTOT Spee).

7 Gottfried Wilhelm Freiherr von Leibniz et al., Herrn Gottfried Wilhelms Freyherrn von Leibniz
Theodicee... 256 (Nicol. Férsters und Sohns Erben 1744).

8Wolfgang Sellert, Friedrich Cri von Langenfeld - Ein Streiter wider Hexenprozess und Folter, NJW
1222, 1224-26 (1986).
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Jan 3odc ru HaBeIyBa CUTe TaKBU ITaCyCU BO HETOBHOT PU/IOHEC KOH Spee-
Jahrbuch Bo 2009.7 EBe HeKou oJ] HUB:
Camo HeKoH JIyI'e MOKaT Jja CTaHaT CYAUU U UHKBU3UTOPU, KOWU ...
IIOKOJIKY MMaaT JIB0jba BO HEKOU C/Iyuau, UMaaT CKJIOHOCT Aa oumat
TTOHAK/JIOHET! KOH OOBUHETUOT HaMeCTO MOHeHaK/I0HeTH.®°
EneH mopa fa oy Ha 1mo6e30eIHUOT IaT U J1a 0cjI0001u AeceTMUHa
BHHOBHU HAaMeCTO cebecH Ja ce U3JI05KU Ha OIacHOCT Jia Ka3HU AypU
U1 caMo eJleH HeBUH YOBeK.%!

3akoHOT Oapa, BO cjIlyyad Ha JIBOjOa, Ja ce Oujie MOHAK/JIOHET KOH
OOBHMHETHOT HaMeCTO KOH OOBUHUTEJIOT.??

ITonatamy, Ye3ape bekapua, aBTop Ha 1oOpo 1o3HaTHOT TpakTat Dei delitti
e delle pene (3a 310cTOpCcTBaTa U Ka3sHUTE), U3jaBUI JIeKa HUKO] He Tpeba
Ila Oujle cMeTaH 3a OJITOBOPEH Mpe/l cyujaTa /ia JIoHece OJIyKa 3a Toa.
JlormuHa nocsiefivija Ha BaKBaTa M3jaBa e Toa IIITO 3a BpeMe Ha MmocTarkaTa
OOBMHETHOT He MO>KeJIO Jla Oujie TpeTHpaH KaKo HEeKOj KOj e OAroBOpeH
32 CTOPEHOTO KPUBUUHO [IeJI0 U 3aToa MepKara I[IPUTBOP Mopasia [a ce
KOPHMCTHU CaMo BO CJIydau Ha KpajHa HY>K[1a; [IOHATaMy, JIOKOJIKY KpUBUYHATa
OIITOBOPHOCT HE € CO CUTYPHOCT YTBp/ieHa, 0OBUHETHUOT MoOpasio Aa bume
oc1000/1eH, CITPOTUBHO Ha OHA IIITO Ce CJTyJ4yBaJIo BO epaTa Ha aliCOJTyTU3MOT:
LUnu e BuHOBeH usu He e. AKO e BUHOBEH Wlozaul Wipeba ga ja wpuu camo
KasHalla tpegsugeHa BO 3AKOHOUW, 4 Mauerelio CulaHysa HeuouipebHo,
KAaKo wilio U HezoBowlo UpU3HAaHue e HeulolipebHO. AKO He e BUHOBEH, iU
usmauysawl HeBUH, bugejku BO ouullie HA 3KOHOW CEKOj YUj KPUMUHAJ He
b6un gokakau e HeguH.“ Criopes; bekapua, efleH CBeJOK He e JIOBOJIEH 3a Jla
ce IoOHeCe OCY/IUTeJTHA Tpecy/ja 3aToa IITo, JOKOJIKY 0OBUHETHOT I'o Hernupa
OHa IITO I'o TBPAMU CaMO €HO JIUlle BUCTUHATA € Hen3BeCHa U BO TaKOB
CJTy4yaj MpaBOTO Ha CEKOj eJleH Jla Oujle CMeTaH 3a HEBUH € OHa IITO IpaBU
Barara Jja HaTe)KHe Ha CTpaHaTa IITO e BO Herosa I1oJi3a: , EgeH csegok He
e gosoJieH; bugejku gogeka obBuHelWUOUW Z0 LiobUBA OHA WO CBEGOKOUW Z0
wBpgu, BUCWUUHAWA OCAHYBA HACWPAHA, Ud Upasowio WO CEKoj 20 uma
ga ce Bepysa geka e HeBUH 20 Bpiiu balaHcolll B0 HeZosa Kopuct. “s?

Jan Zopfs, Unschuldsvermutung und “in dubio pro reo” in der Cautio Criminalis, in Spee -Jahrbuch
2009 79, 86-88 (Arbeitsgemeinschaft der Friedrich-Crin-Gesellschaften Diisseldorf und Trier ed.
2009).

80 “[Dass] nur solche Manner Richter und Inquisitoren werden, die ... in zweifelhaften Fillen dem
Angeklagten eher glinstig als ungtinstig gesonnen sind.” Spee, ctp. 52 (HeoduimjaneH MPeBoOI
HAaTpaBeH O]] aBTOPOT).

81 “['W]eil man den sichreren Weg gehen und lieber zehn Schuldige loslassen musste, als sich der
Gefahr auszusetsen, auch nur einen Unschuldigen zu bestrafen.” Spee, ctp. 193 (Heodbuimjanen
MpeBoz Off aBTOPOT).

8 “Das Recht verlangt, dass man in zweifelhaften Féllen eher dem Angeklagten als dem Ankléger
geneigt sein soll.” Spee, cTp. 276 (HeoduLjameH MpeBo] HaITpaBeH Ofl ABTOPOT).

% Cesare Beccaria, Dei delitti e delle pene (Of crimes and punishments), Tockana 1764, Chapter 13,
Of the credibility of witnesses, Chapter 16 of Torture, (3a 37mocTopcTBaTa 1 KasHuTe", mornasje 13,
3a KpenOWIMTETOT Ha CBefonuTe, mnornasje 16, 3a Mademse), http://www.thefederalistpapers.org/
wp-content/uploads/2013/01/Cesare-Beccaria-On-Crimes-and-Punishment.pdf ~ (mocnemen  mar
npucraredo Ha 07 HoemBpu 2016).
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CnuyHo, aHTTTUCKUOT hrto3od u mpaBHUK [lepeMu BenTtam (1748-1832,) Bo
HauesnaTa Ha cypicKaTa IocTanKa OTBOPEHO IMpPU3HaBa JieKa ce MorojieMu
HeraTuBHUTEe e()eKTU KOTa e OCYJleH HeBUH YOBEK, HO MpeAyIpeayBa IeKa
co Toa He Tpeba Jia ce MpeTepyBa:

Bo TakoB cnyuaj, nako cygujaTa MMa CBOja BHaATpeIlTHa MpeTIiocTaBKa
BO OJIHOC HAa OOBMHETHOT, He Tpeba /1a ce ABOYMHM [la JIejCTBYBa
criope]i mpe3yMIlliMjaTa Ha HEBUHOCT, a BO HECUT'YPHU cjlydyau Ja
3eMe BO IpeBU] [AeKa MOrPelIiHOTo oco00AyBambe Ha 0OBUHETUOT
e ToompaBJlaHO U TMOMAaJIKy IITEeTHO 3a JOOPOTO Ha OMIITeCTBOTO
OTKOJIKY HeITpaBeJHOTO ocyayBamwe. CiyllajKu To TIJlacoT Ha
XyMaHOCTa caMo Ke I'o cjie[Ii I71acOT Ha Pa3yMoT.

Cerrak, Mopa [a Ougeme TIIpeTIia3JiMBM BO OJIHOC Ha OHUeE
CeHTHMEHTAJIHU IpeTepyBama KOU ce TOTOBU Ja 3abopaBar Ha
ITpecTanoT, I10[] W3roBOp JleKa e HajBajkKHO [la ce TapaHTHpa
HEeBUMHOCTa Ha OOBMHETHOT. JaBHUOT alljylay3 KaKo Jla e Ha ayKluja.
[IpBUH ce Bejlellle JleKa e MOAOOPO Zla ce 0cIo001aT HEKOJIKY
BMHOBHUIIM OTKOJIKY Jla Ce OCyAu MaKap eJeH HeBUH UOBEK; JIPYTH,
3a Ja ja HalrpaBaT MaKcHMaTa IIOBIledaT/iMBa, ro u3bpaa OpojoT
IleceT; TPeTU 'O 3rojieMuja Ha CTO, a YeTBPTHU Ha wWijaza. Cute oBue
KaHuIaTA 3a Harpajara 3a XyMaHOCT ce HaJJMUHATH O] He 3HaMm
KOJIKY aBTOPU KOU TBP/AT JleKa OOBMHETHUOT He cMee Ja ce OCy[u
BO HHUeJleH CJTyyaj JIOKOJIKY [OKa3uTe He ce MaTeMaTU4dKu WA
ariconytHo curypHu. Criopeji oBa rjieJulliTe HUKOj He cMee fa ouze
Ka3HeT O] CTPaB Jla He ce Ka3HU HeKOj HeBUH YOBeK.%

M BurMaH ucTO Taka 3abejie;KyBa JeKa ITPaBHUIIUTE KOU I'0 OOJIHMKyBajie
HaueJsioTo in dubio pro reo ro pa36pasie KOHQIMKTOT IIOMEry ITPaBMUJIOTO Koe
COBETYBaJIO Ha 0JIaroCT O] eJHa CTpaHa 1 jaBHUOT UHTePeC 3JI0CTOPCTBaTa
Ila He ocTaHaT HeKa3HeTu oj apyra. OBoj KOH(MIUKT momery cyjcKaTa
IUCKpellMja M yjoraTta Ha cyjaujaTa KakKo ,jaBHa JIMUHOCT“ Ke ce BOIU
IIOCTOjaHO BO MOJOLJHEKHUTE BeKOBU.®
Op duno3ocduTte Ha ITePUOJIOT HA Pa3yMOT MPOU3JIeTyBaaT U HOBUTE UJlen
3a CUTYPHOCT U BepojaTHOCT.® [la Taka, cucTeMaTU3UPajKu TU CTelleHUTe
Ha BepojaTHOCT, aHrmucKuoT dpuio3od LloH JIok (1632 - 1704) pe3oHupan
Ha CJIeJIHMOB HAaUWH:
[IpBuOT, cropes Toa W HajBUCOK CTeleH Ha BepojaTHOCT e
KOora OIIITaTa COIJIaCHOCT Ha CUTe JIyI'e, OJI CHUTe BO3PacTH,
KOJIKY IIITO MO’Ke [ia e IM03HaTa, Cce COorjacyBa CO IOCTOjaHOTO U
HeITOTPelJIMBOTO MCKYCTBO HAa YOBEKOT BO CJIMYHU CUTYaAIlUH, Jia
ja TOTBpIU BUCTHHATA 3a OMJIO Koe IIpalllaibe MpeKy dep CcBeIoLu:
KaKo Kora ce pabOTH 3a BeKe ITI03HATUTe JIeJIOBU O] TeJIOTO, UJIU ITaK

% Bugu J. Bentham, A Treatise on Evidence (PacrpaBa 3a mokasure) () (M. Dumont Ed.) JTonzoH, 1825,
cTp.198.

% Bugu Richard M. Fraher, Conviction According to Conscience: The Medieval Jurists’ Debate Concerning
Judicial Discretion and the Law of Proof (Ocyma criopen coBecta: [lebaTa Ha CpeqHOBEKOBHUTE
MpaBHULIM BO OJJHOC HA Cy[ICKaTa JUCKpelrja 1 3aKOHOT 3a foKasu), 7 Law & Hist. Rev. 23, 88 (1989).
8 Shapiro, [IBoymerme, ctp. 2, 6-7.
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pefioBHAaTa MPUUYUHCKO-TIOC/IeJIMUHA BpCKa BO BOOOMYAaeHUOT TeK Ha
MPUPOIHUTE HelllTa .... OBUe BepojaTHOCTHU ce TIPUOIUKyBaaT CKOPO
Ilo CTereH Ha CUTYPHOCT U Ha TOj HAUMH THe T'Y BOJaT HalllUTe MUCITU
KaKoO ariCoJIyTHM ... M Haju3pa3eHu NpeTcTaBM .... Hue mpaBuMe Masa
WM HUKaKBa pa3/iMKa IoMery HUB U CUTYPHUTE 3Haema ....
CrnemHUOT CTelleH Ha BepojaTHOCT e Kora Ke r'o 3eMaM BO MpeJiBUf,
CBOETO UCKYCTBO, a U UCKYCTBOTO Ha CUTe JIPYTU KOU 3a HUCTOTO ce
n3jacHUIe, JeKa paboTuTe ce TaKBU KaKBM ILITO Ce, BO HAjrOJIeEM JieJl,
1 JeKa KOHKpPeTHO ce TOTBPJieH! o] CTpaHa Ha MHOTY I0Bep/IuBU
CBeJIOI[M: Ha IpUMEp MCTOpUjaTa HU Ka)KyBa 3a JIyre O]l CUTe
BO3pacTH, a M O] MOe WMCKYCTBO KOJIKY IITO MMaB MOKHOCT Jia
3abejie’kaM Toa ce TIOTBPAYBA, JleKa IOBEeKeTO T'M IPeTouyrTaaT
CBOUTE ITPUBATHU MHTEPECU TMpe]] jaBHUTE: aKO CUTe HMCTOpUYapU
Kou TiiIryBaaT 3a Tubepwuj BenmaT Aeka Tubepwuj ro HaIrpaBUI TOA,
Torall e MHOTY BepojaTHO JleKa e Taka. M Bo oBOj ciydaj, Hallata
COrJIacHOCT MMa [I0OBOJTHA OCHOBA [ia Ce U3[WTHEe JI0 CTEeIleH BO KOj
HIle MOKeMe Jia IoJIo}KuMe Bepoa ....%

Criopen JIok, HajBUCOKOTO HMBO Ha BepOjaTHOCT € ,MHOry OJIMCKY OO0
curypHocta“ u Oapa yHUBep3ajiHa coryiacHocT. [loHHUCKUTe HUBOa Ha
BepojaTHOCT ce ,JoBepba“, ,yBep/IMBO BepyBame" U ,Mucjemne.’® Husoro
Ha ojioOpyBame Tpeba [la ce yTBpPAW cCIlOpef ,Pa3IUYHUTE AOKa3u U
BepojaTHOCTA: IIITO MOYKe ja ce 3rojieMyBa U HaMaJlyBa, CIiope]; OBUe JIBa
TeMesla Ha KpequOWIUTET, UMeHO, 3aeJHUUKO Hab/by/yBake BO CIIMUYHU
CUTYyalliM 1 CBeJIONITBA 3a TOj KOHKpPETeH MpuMep KOU OjilaT BO ITPUJIOT
i ce KoHTpaaukTopHu“.®® Cucremarusaluja Ha JIOK cTaHasa TOJIKY
B/IjaTe/IHa TaKa IITO IIPBUTE aKTU 3a 3aKOHUTOCTA Ha JIOKa3UTe ce
HaJI0OBp3yBajie Ha Heropure umen. "

Hpyr BnujaTeneH duno3od o [IpocBeTUTEICTBOTO, KOU I' KiTacU(ULIMPaJT
HMBOAaTa Ha CUTI'YPHOCT Ous enmckonoT Ilon BunkunHc (1614 - 1672). Bo
HeroBaTa pacripaBa 3a Hauesauia u obBpckulle Ha UpupogHatia peauzuja
(1675), BunkuHC mpaBU pasjiika IIOMery ,3Haelme WIM CUTYPHOCT® U
,MICJIelhe UK BepojaTHocT.?! |, 3HaewkheTo WIM CUT'YPHOCT" e ,TOj BUJ Ha
0gobpysarse Koe Ke TIpou3sjiese oJl eTHOCTaBeH U jaceH JJoKas IIITO He OCTaBa

% John Locke, Of the Degrees of Assent in An Essay Concerning Human Understanding (Ctenienn Ha
COrJIaCHOCT BO eCej 3a YoBeKOBOTO pasbupatse), Bk. IV, Ch. XVI, section 6, 7(I1) (1690) (moHaTaMy BO TEKCTOT
Locke), goctuatiHo Ha http://enlightenment.supersaturated.com/johnJ/lok/BOOKIVChapterXVI.html
(mocneneH nat npucTareHo Ha 14 anpun 2016).

8 Locke, menosu 6, 7(11), 9.

8 Locke, men 9.

% Shapiro, [IBoymerse, cTp. 8, yKakyBa Ha Toa JieKa HajBUCOKO HUBO Ha BepojaTHOCT criopep Locke
OMJIO OHA IITO APYTMTe TOZIOLIHA I'O HapeKje ,MOopajHa CUI'YPHOCT®, a Koja Oua yTBpAeHa MpPeKy
ofIMepyBarbe Ha flokasuTe. Bugu tiogoay uoguiouka PazymHowio geoymerbe 80O UpasHullie Wpygosu.

9 John Wilkins, Of the Principles and Duties of Natural Religion (3a HauenaTta u oOGBpcKuTe Ha
npupoaHarta penuruja) 5 (London: J. Walthoe, ]J. Knapton 1734) (nonaramy Bo Tekctor Wilkins)
(HarmaceHo BO OpUrMHaI). goctiatHo Ha https://archive.org/details/of principlesdutiOOwilk (mocnemen
nat mpucrarneHo Ha 14 ampun 2016). [1pBoTto u3manue 6mno objaBeHo Bo 1675 roanHa 1Mo CMpTTa Ha
aBTOPOT.
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pa3yMHa npudrHa 3a aBojoa“.?? Criopen BuikuHc, mocTojaT TpU BUAOBU Ha
CUTYPHOCT: (pM3MUKa, MaTeMaTUuUKa U MopaiHa.”> @U3NUYKOTO 3Haewhe WiIn
CUTYPHOCT 3aBHUCH OfI ,,cettiuieH gokas“, IIITO e ITPB U HajzoJlem Bug Ha goKa3s
3a KOj ITpUpojlaTa Ha UYOBEKOT e criocobHa“.”* MareMaTHyKa CUTYPHOCT
MOJKe [ja Cce YTBPJIM CO JIOTUYKUA MOJeJl, KaKO IITO Ce IeOMeTPUCKUTe
nIokKasu.” MopasHaTa CUTYPHOCT:

3a cBOj MpeJIMeT MMa TaKBO ITOCTOEHbE IITO € UOMANKY eqHOCUIAaBHO,
a MoBeKe 3aBHCH O] MHOIITBO OKOJIHOCTU. (OKOJTHOCTH) KOM HMaKO
He ce criocoOHU J1a ob0e3bedar MCT BUJ Ha JIOKa3 ... 3a Aa JooujaT
omoOpyBamhe 0[] CEKOj YOBEK KOj He O MMaJI TOJIKY MHOTY ITpeipacyau
IIPOTUB HUB; CellaK ce TOJIKY eJITHOCTABHU IIITO CEKOj YOBEK UMj Ccyh
e ocJ1000fIeH of TIpeipacyIu Ke ce corjlacu co HuB. M mokpaj Toa
IITO He e HY;KHO paboTuTe ga OupgaT TaKBM KaKBU IITO ce, a He
TMOVHAKBY, 0e3 J1a MpeAn3BUKYBaaT IMPOTUBPEUYHOCT; Cerak THUe ce
TOJIKY CUTYPHU ILITO He JI03BOJIAT pa3yMHO JBOYMEHe BO BPCKa CO
HUB.%

CtuB Illenapy ja TonkyBa KiacuduKalija Ha CUI'YPHOCT Ha BujkuHc Ha
CJIeJHMOB HaUMH , KOTa JIOKa3UTe ce 3a e[IeH YeKop MoHa3a/ ofl OH1e Kou Ou
IIoBeJie JI0 0J1o0pyBame Ol CTpaHa Ha CeKOj HeIIPUCTPACceH YOBeK, CTaHyBa
300p, KakKo IITO W3jaBWI, 3a pa3yMHO ABoyMeme“.” Taka, mMopasHaTa
CUTYPHOCT 3aBHCH OJf MHOIIITBO OKOJTHOCTHU U IOKa3U1 KOU Ce TOJIKY CUT'YPHU
IIITO HEe MO>KeJI0 Jla ce Ma Pa3yMHO JBOYMEhe BO UCTUTE.

I'pauman (Gratian), KaHOHCKU aZIBOKaT of bosomwa, Bo HeroBuoT Decretum
ja mpeTcTaBWJI IOKTPHUHATA 3a ,,IBOj0A“ BO KAHOHCKUOT KPUBUYEH 3aKOH:

C.LXXIV. Egna opgjiyvka Koja IIITO ce CMeTa 3a CUI'ypHa He pellaBa
rpaliame 3a Koe MoCTou J1Bojoa. Cepruo3HO e U HeCOOIBETHO Ja ce
IIpecy/iu Bo cjlydau Kajie uMa JBojoa.

C.LXXV. Ha paboTu Kot He ce IoKa)KaH! ITPeKy HEeKOj JIoKa3 He Tpeba
Ila UM ce BepyBa. ... Mako HeKou paboTu MosKe a OuiaT BUCTUHUTHA
cemnak cyaujata He Tpeba JjJa UM BepyBa, OCBEH aKo He ce JIOKayKaHU
CO ofipeieHU JToKa3u.”®

92Wilkins, cTp. 5 (HarmaceHo BO OPUrMHAJIOT).

SWilkins, cTp. 5 (HarmaceHo BO OpUTMHAJIOT).

9Wilkins, ctp. 5 (HarmaceHo BO OPUTMHAJIOT).

% Wilkins, ctp. 6.

%Wilkins, ctp. 7.

97 Stephen M. Sheppard, The Metamorphosis of Reasonable Doubt: How Changes in the Burden of
Proof Have Weakened the Presumption of Innocence (Mattiematiukauia Ha pasymHo gsoymere: Kako
lipoMeHUllie Ha WOBAPOUl Ha GOKAXKYBarke ja ociabHaa tpe3ymiyujaitia Ha HesuHocui), 78 Notre Dame
L. Rev. 1165 (2003) (monatamy Bo TekctoT Sheppard), crp. 1180.

% Decreti Pars Secunda, C.11, q. 3 c. 74, gocwiauxo Ha http://geschichte.digitale-sammlungen.
de/decretum-gratiani/kapitel/dc_chapter_1_1077 (nocnemen maT mpucraneHo Ha 14 ampun 2016),
yutiupato u tipesegeHo 8o Whitman, ctp. 118.
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ITOHATAMOIIEH PA3BOJ HA CYIEATA ITPE/]
ITOPOTA 1 HA CTAHOAPJOT HAZIBOP O[]
PA3YMHO JBOYMEIHE BO AHI'JIO-CAKCOHCRKUOT
CBET

Pa3B0ojOT U 3rojIeMyBamkeTo Ha MOOMTHOCTa Ha OIIITECTBOTO T'O MU3MEHUJT
KapaKTepoTHacydeweTonpeanopoTa,maBoXVIuXVIIBek ce MHTeH3UBUPaJl
ITPUTUCOKOT BP3 MopoTaTa. HejsuHaTa ysiora rocrereHo O6usa cBefjeHa Ha
pasriefiyBame Ha JOKa3uTe JaieHu ITo/] 3aKJieTBa Bo cyoT.”° [lopoTHuUIMTE
ToBeKe He ce caMo-UH(OopMUpase, TYKy CJIyIIajie 1 'y OlleHyBaJie JJOKa3uTe
Mpe3eHTUPaHU O] CTpaHKUTe BO cJy4dajoT.'” bapawara MoBp3aHu CO
MECTOTO Ha KMBeele CTaHajle TOMAaJIKy BayKHU U U300POT Ha IIopoTarta ce
Oa3upasie MoBeKe Ha CTAaTyCOT W Ha aJIMUHUCTPATUBHO HMCKYCTBO, a He Ha
reorpadckara jiokanuja.'!

Bo XVI Bek ce HarmpaBuJia jacHa pa3J/iMKa [IOMeIl'y TOPOTHULIUTE 1 CBEJOLIUTE.
Bo cpepunara Ha XVI BeK 3aKOHOZIaBCTBOTO MpeBU/IYBA/I0O HAUMHU KaKO
Ila ce MPUHYIAT CBeJIOIIMTe Jla CBeJjouaT U I'M CMeTaJsio 3a OJITOBOPHU 3a
JIaKHO cBepoueme.'? CBejoLTe MoyHajsie Aa JoOuBaT MoBakKHa yJjiora, a
BO TIpaBHATa JIMTepaTypa ce IojaBue AUCKYCUU 3a KpeJuOUIUTeTOT Ha
CBe/IOLINTE U 3a ITPOIleCOT Ha HUBHA OlleHa, HEeIITO IITO MPOJIO/LKUIO U
BO TEKOT Ha cCJiefJHUTe BeKOBU. [lopoTHUIUTe TTOCTelNeHo cTaHajle ,TpeTa
cTpaHa Koja cera MopaJia ia IpolieHyBa U aHamu3upa haKkTu U HacTaHU Ha
KOU JIMYHO He OusIa CBeJJOK HUTY ITaK U Ousie mMpeTXo/ HO IT03HaTH. .. ‘10

Bo pmounuotr XVI u Bo XVII Bek, moHapcure Tymop u CTjyapT KopucTese
TUCLUTUIMHCKYA MEePKU, KaKo IITO ce MapuyHU Ka3HU 1 3aTBOP /10 UCIUIATa, 3a
Ka3HyBame Ha IMopoTaTa Koja ofiouBasia a JJoHece OCYAUTeTHU TIPecyau Bo

9 Bejkep, cTp. 75. Bugu ucwio waxka Shapiro, IIBoymeme, ctp. 5, uuiawi og Kevin M. Teeven,
Seventeenth-Century Evidentiary Concerns and the Statute of Frauds ([Ipobaemu co gokasu 8o XVII sex
u Ciuawiywiot Ha usmamu), 9 Adelaide L. Rev. 225 (1983).

190 Baker, ctp. 75-76, yuiait og AHoHumeH cayuaj (1577) Oxpyskau 6enemku Ha Dyer, 110 SS 410, pl. 37,
I'pejsc upotius [optu (Graves v. Short) (1598) Cro. Eliz. 616. Bugu uctuo tiaka Shapiro, IBoymere, CTp.
5-6, 72, yutuati og John M. Mitnick, From Neighbor Witness to Judge of Proofs: The Transformation
of the English Civil Juror (Og coceg - cBegok go cyguja Ha gokasu: TpaHchopmayuja Ha AHZAUCKUOTI
Zpaéarcku tiopowiHuk), 32 Am. J. Legal Hist. 203, 204 (1988); Thomas A. Green, Verdict According to
Conscience: Perspectives on the English Criminal Trial Jury, (Opnnyka crioper; coBect: IlepcrieKTiBa Ha
AHTIMCKaTa KpUBUUHO cyfietbe Tipef; mopoTa), 1200-1800 (University of Chicago Press 1988) (monaramy
Bo TekctoT Green); Guide to English Juries, Setting Forth Their Antiquity, Power, and Duty (Boguu o
AHTTIMCKATE TIOPOTH, TIOCTABYBale Ha HUBHATA aHTHKa, MOK 1 06Bpcka), from the Common-Law and
Statutes. By a Person of Quality, 71, 73, 76 (JToumon 1682).

1 Shapiro, [IBoymemse, cTp. 5, 52, 71. Bugu ucttio wiaka P. G. Lawson, Lawless Juries? The Composition
and Behavior of Hertfordshire Juries (I[Topottiu 6e3 3akoH? Cuiasolll U 0gHecysarettio Ha Uopotuutie og
Xepttihopgwiup), 1573-1624, Bo Twelve Good Men and True 117 (/IBaHaecet nobpy U BUCTUHUTH JTNTIA)
117, 123-24 (, 123-24) (Cockburn & I'pun eds., 1988); Baron John Somers, The Security of Englishmen’s
Lives or the Trust, Power, and Duty of the Grand Juries of England, Explained According to the
Fundamentals of the English Government, and the Declarations of the Same Made in Parliament by
Many Statutes (Be3beiHOCTa Ha }KUBOTOT HA AHTJIMUAHUTE WK JIoBePOA, MOK U [IOJKHOCT Ha rojieMara
ropoTa Ha aHruja, objacHeTa Ha TeMeJl Ha OCHOBUTE Ha aHIJIMCKATa BJIAJIA, U U3jaBUTE 3a UCTATa BO
cobpaHueTo o] CTpaHa Ha MHOTY 3akoHM), 82, 119, 122, 145, 147-148, 151 (W. Dyde 1798).

102Shapiro, JIBoymeme, cTp. 6.

103 Shapiro, JIBoymerbe, cTp. 6.
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KPUBUYHU Jlej1a U3BPIIEHU O/ PeJTUTMO3HU 1 TTIOJINTUYKY 1To0yHU.'** O 1516
rofiHa Ta ce JI0 HApeJIHUOT BEK U YeTBPT, MOpoTaTa Koja ydecTByBajia BO
KPHBUYHO Cy/iere Ouia MoyIo;KHa Ha Ka3HYBame O] CTpaHa Ha SBe3JeHUOT
cyzacku coBet,'” a cygunte o AHrnuckute CymoBu Ha ObuuajHoTo IIpaBo
UM U3peKyBaJjie TapuyHU Ka3HU 1 Ka3Ha 3aTBop.!%°

[TpecBpTHa TOUKa BO CTATyCOT Ha IIOpOTaTa ce Ciyuyunsia Bo cpeiuHaTa Ha XVII
BEK U e [T0BpP3aHa Co roHewmeTo Ha KBeKepuTe (4IeHOBU Ha MPOTECTAHTCKO
PeIUTUO3HO ABYKEhe, TI03HATU Mery IPYTOTO U M0 HUBHUOT maruduszam).'”’
[To peBonyija Bo 1660 romuHa, co Koja 6wn ordpneH kpagotr Yapic I
Ctjyapt, 3akoHOT 3a cobupu o 1664 ropuHa'®® 3abpaHyBas coOMpPU KOU
01 MosKejle /ia IMOTTUKHAT IMOJIUTUUKUA WIM BEPCKU OYHTOBU, MOPAIU ILITO
cJleiyBajio Ka3Ha 3aTBOp, TapMUYHU Ka3HU WIKU TpaHcnopTaija'®. KBekepure
ce CITPOTUBCTaBWIe HA OBaa 3a0paHa U TMPOJIOJKUJIe /la ce coOMpaaT IITO
JIOBeJI0 10 HUBEH MporoH. Kora MoOpOTHUIMTE He HOCejie OCyIuTeIHa
npecyjla U MOoKpaj UHKPUMUHUPAUKUTE JIOKa31 Ce MCTAKHAJ/IO TIpalllakbeTo
Jlajii CyJUUTe UMajie NUCIUTUIMHCKY OBJIaCTyBama Jla Ka3HaT U Jja 3aTBopar
MOpOoTa IITO Ofj0MBasIa fja u3peue Mpecyjia Kako IITO 1 6110 HajoKeHo. 10

04\Whitman, ctp. 162.

105 Kora rpB TaT e BOBeJIeH BO UETUPUHAECETTHUOT BeK SBE3/IeHNOT CYACKU coBeT 61 CoBET Ha KpasioT
KOj Cce cocTaHyBaJl 3a Jia Ce CIIpaBM CO ApPsKaBHUTe paboTH M MpaBHUTe mpeTcTaBku. 1o 1540 roanHa
071 SBE37IEHNOT CYZICKM COBET Ce OJIBOWJI [TOMaJsl opraH HapeueH TaeH cOBeT, KOj CTaHas TaeH COCTAHOK
Ha KOj ce pa3roBapasio 3a BJafiMHATA MOJIUTHKA U aJIMUHUICTPALIW]a, TojleKa (hopMaiHaTa HAJIeKHOCT
Ha SBe37IeHMOT CYJICKU COBET ce TPONIMpWIa Ha JIPKaBHUTE W KPUBUYHUTE MpeiMeTH, Kako IITO
6usie HeMUPH, HE3aKOHCKU cobUpara, KpUBOKIIETCTBO U hascudukyBame. Bo XVII BeK, BO BpeMeTo
Ha CTjyapT, KpUBHUYHATA HA/JIEKHOCT HA SBE37IeHUOT CYZACKU COBET Ce 3rojleMuia Oufiejku paBHUTe
cnyxbenuiy Ha KpyHaTa rouHasie fia ro KOpUCTaT SBe37/IeHUOT CYZICKU COBET 3a Jla TofiHecaT 0OBUHeHUja.
[TpenHocTa Ha TaKBUTe 0OBMHYBama OWUI0 Toa IITO caydauTe Omle Cy[ileHM IO KpaTka roctarnka 6e3
nopora. TakBUTe CYJICKU Mpoliecy Ouie MOorofiHN 3a FOHEHhe Ha CJlydau MMOBP3aHu co OYHTOBU U JIPYTU
KPYBUYHU Jiesia KOU TO TIOTKOIyBasle aBTOPUTETOT Ha JipyKaBarta, Kajle IITO TTOCTOesIa OMacHOCT JieKa
rnoporaTta Hema Jia copabotyBa. McTo Taka SBE3[IEHUOT CYJIICKU COBET ja IUCHUIUIMHUPAJI MopoTaTa
ITO ofibMBasna fla JAOHece OCY[UTeTHN Mpecylu. SBe37IeHUOT CY/ICKW COBET Ce CTEeKHAs CO CpaMHa
peryraiuja rmopajii MOHWKYBaUKUTE Ka3HU U HEMTPABWIHUTE METOU HA UCTIUTYBale U IOCTAlyBatbe.
Toj 6un yKuHAT off cTpaHa Ha BpuTaHCKUOT MapraMmeHT Bo 1641 rogunHa. Buan Bejkep, ctp. 118-119.
Bugu uctio wiaxa Edward P. Cheyney, The Court of Star Chamber (Cygoti Ha Sse3geHuoul cygcku
coset), 18 Am. Hist. Rev. 727-50 (1913), Kafie mTO ce HaBeflyBa JeTajlHATA UCTOPUja HA SBe3/IEHNOT
CYZICKU COBET U ce 00jacHyBa KAKO TOj CTaHaJl CUHOHUM 3a TajHOCT, CYPOBOCT 1 HEelpaB/ia.

106 [TocToese TpM BU/la aHTIMCKU CY/IOBM HA 0O6MJajHOTO MpaBo: Cyjl 3a MPUBATHU TPAraHCKU CTIOPOBHU
(Kou ce 3aHMMaBajie co rparaHckute rpartiara), Cya 3a duHaHCUK (KOU ce 3aHKMAaBasl Cco Tapu U
aZIMUHUCTPATUBHU TIpaniama) U KpanckuoT cyfcku coBeT (Koj 6w co KprMBHUHA HajjiekHoCT). Bo
XV Bek 6un ocHoBaH Cy[oOT Ha KaHIIeJapoT CO HaJIE’KHOCT BP3 Ipalllatha MOBP3aHU CO KAlUTAJIOT,
BIJTyUYBAjK1 (DOH/IOBY, 3aKOH 3a 3eMjuIITe, U aJMUHHCTpUpame Ha ofipefieHN BUIOBU Ha 0OjeKTH.
Bugu Jim Corkery, The English Courts and the Rise of Equity (AHzauckutlie cygoBu u Uogemoti Ha
upasuutoctua), 7(2) Nat'l Legal Eagle Art. 6, (2001), goctuatiHo Ha http://epublications.bond.edu.au/
nle/vol7/iss2/6 (mocnemen maT npuctareHo Ha 14 ampus 2016).

W7Whitman, ctp. 173, uutuaw og I'puH, ctp. 200-264.

08 \Whitman, ctp. 173, yuttiati og Stat. 16 Chas. 2, c.4 (1664), goctuatiHo Ha uHttiepHew Ha http://www.
british-history.ac.uk/statutes-realm/vol5/pp648-651 (rocnemen mar mpucraneno Ha 14 ampun 2016).
3aKoHOT 3a cobupu 6w 3akoH Ha [lapaMeHTOT Ha AHITIMja CO HACJIOB ,3aKOH 3a CIpedyBame U
cy30uBame Ha cobMpH KOoU TOTTUKHYBasle Ha OYHT". 3aKOHOT M3peKyBasI MapryHa KasHa 3a CeKoj Koj
MPUCYCTBYBaI Ha cobup (cobup of 6UIo Koja peiruo3Ha rpyra, OCBeH off AHITIMKAHCKATa 1PKBa) BO
M3HOC Off TIeT MIWINH3M 3a MPB MPEKPIIOK U AeceT IIMIMH3M 3a BTOP MpeKpIioK. CeKoj mporoBeHNK
WY JIMLE KOe JI03BOJTYBasIo HeroBara KyKa Jla ce KOPUCTH 3a BAaKBU COOUPU MO>KeJT fla Ouzie KasHeT co
napuuHa KasHa off 20 mnanuH3uM 1 40 MWWIMH3KM 32 BTOP MPEKPILOoK.

109 U3pasor ,TpaHcriopTaiyja” ce ofHeCyBa Ha JIeropTUpae.

10Whitman, ctp. 173.

35



IIB0j0a BO KOPUCT Ha 0OBUHETHOT, BUHOBEH HA/IBOP Ol Pa3YMHO JIBOYMEhe

Cnyuajor Kpanowi tupowius Baicuuagp u gpyzu (1664) ja pemmmn oBaa
nunema, bapeM rpuBpeMeHo. KpasICKMOT cy/ ojIydusT JieKa BeKe TOCTOu
BOCITOCTaBEHO OBJIaCTyBalhe KOe 0BO3MO>KYBaJIO Jia ce Ka3HAT IOPOTHULIUTE
KOM ofbuBajie Ja JoHecaT OCYJUTEIHM ITpecylIy, KakKo IITO UM OuIo
HaJI0KeHO.

Barcrap u papyru rparanu Ha JIOHIOH MMajie JaZieHO 3aKjeTBa KaKo
nopotauti Bo Ong bejnu.''! Kora KBekepure Ousie u3BemeHu Ha cyj 3a
Ia OupmaT oOBHMHETHM BO coryiacHoct co CTaTyToT Ha cooOpasHOCT (mern
o 3aKoHOT 3a cobupu)'? Barcracd u Apyrute MOpOTHUIIM OfOUIE J1a TU
IporjiacaT OOBUHETHUTE 32 BUHOBHM U ITOKPaj MUCJIEETO Ha Cy/ivjaTa ieKa
ocyoboAuTeTHA TIpecyfla e CIIPOTUBHA Ha JlokasuTe.' [lopoTHUIIUTE OUITe
Ka3HyBaHM 1 CTaBaHU BO 3aTBOP Cé [I0 MCIIaTa Ha lTapuyHaTaKa3Ha. Barcrad
U JIpyTUTe TIOPOTHUILIM TIO[HeJIe IMCMeH aKT habeas corpus (TBpjiebe ieKa
IIPUTBOPOT € He3aKoHCKU).' KpasickuoT cypn ja ordpaun netunyjata u
' BpaTWI Bo 3aTBOp. KpasicKuoT cyzl olieHus fieka ,,[IOPOTHUIUTE He ce
cynuu Ha (paKTUTe 3a Ja JejcTByBaaT CIIPOTUBHO Ha HMB“." McTo Taka,
KpasnckuotT cyp objacHUs fieka ,, M BO rparaHCKUTe CIIOPOBU aKo MopoTarta
He ce OJTHEeCYBa COOJIBETHO MOKe Jla Oujle Ka3HeTa ... aKO CYIIOT He MOKe
Ila Ka3HM, Torall 3aKOHOT 61 611 MHOT'Y HercrpaBeH“."® Co cBojaTa ofjiyKa
KpasickKuoT cyp MOTBpAWI JleKa aKo TOPOTHUIIMTE O/0ujaT Ja u3peuarT
0OBUHUTEJTHA TIpecy/la Kako IITO UM e HaJIO’KeHO, CYJUUTe MOKaT fia T'u
KasHaT 1 3aTBOpAT Cce JlofieKa He ja UcIUIaTaT ITapuyHaTa Ka3Ha.

Kaxko ogrosop Ha oBoj ciiydaj, MeTjy Xejn (1609 - 1679), BnujaTesieH aHIJIMCKUA
aJIBOKAT U TIO3HAT KPUTHYAp Ha IpaKTUKaTa Ha MapuyHO Ka3HYyBame U
3aTBOpame Ha MOPOTHUIIUTE, TM W3HEeJI CBOUTe CTAaBOBU 3a MoOpaiHaTa
OZITOBOPHOCT Ha CYJMUTe BO CBoOeTo Aeyio VMcTopujaTa Ha MPUTOBOPU [I0
Kpynara (1736)."7 TloTrinpajku ce Ha KOHTMHEHTA/ITHUOT 3aKOH Ha COBecTa
Ha [JOKTpHHAaTa Ha nmobe30e/ieH MaT ,,Kora CcTe BO AujieMa, He JiejcTBYBajTe,
0co0OeHOo BO cjTyyau Kora >KUBOTOT € BO Ipaiiate“,'® Xejm nucrakHait:

[TopoTHUIUTE Cce CYyOuUM U 3a KpeguOUIUTEeTOT Ha CBeJOoLIUTe, KaKo
IIITO Ce U 3a BUCTUHATa OKOJIy (haKTUTe, OUAejKU MOKHO € [ja MMaaT
CBOe 3Haeme JeKa OHa IITO e KayKaHo I10]] 3aK/IeTBa € HeTOYHO, WIN
MO;KeOu Tue 3HaaT JleKa CBe[oLIMTe ce JIMIla Ha KOU He MOosKe J1a
M Ce BepyBa, a Ha coBecTa Ha MopoTaTa OCTaHyBa Jia I'o IIporjacu
0OBMHETHOT 3a BUHOBEH I HeBUH. 1

W TJeHTpamHUOT KPpUBWUYEH cyz Ha AHrja u Besic Bo JIoHz0H.

2 Kpanow tipottius Bazciiagd u gpyeu (The King v.Wagstaffe and Others), (1664) 83 E.R. 1328 (moHaTamy
BO TEeKCTOT Bazcuuad).

15 Bazctuadp, 1328.

4 Bazcuiagh, 1331.

15 Bazctuadp, 1331.

16 Bazctiach, 1331.

Matthew Hale, George Wilson, Thomas Dogherty Payne, icTropujaTa Ha mpuroBopu /1o KpyHata, BO
nBa ToMa (the History of the Pleas of the Crown, in two volumes), (1800) (monatamy Bo TekcroT Hale).
Bugu tiogony nopitouka PazymHowio ggoymerbe 8o UpasHulie Wpygosu.

18Whitman, ctp. 174, dycrora 9,10, yutiauwi og Xejn, 1 P.C. 300.

9Whitman, ctp. 174, dbyctota 14, yutuaiu og Xejn, 2 P.C. 313.




KOMITAPATUBHO UCTPAJKYBAIGE

CripoTUBCTaBYBaWkheTO Ha IpaKcaTa Ha MPUCUIIyBake Ha TIOPOTHULIUTE Ce
roBeKe ce 3rojieMyBaJio, na KoH KpajoT Ha XVII u XVIII Bek nonutukaTa Ha
aHIJIMCKaTa BJjlajla ce CMeHUJIa.

Bo 1670 roguHa cayuajowi bywen ro ocHoBaj Hauyeja0TO Ha He3aBHUCHOCT
Ha TIopoTaTa co Koe ce BOCIIOCTaBUJIO JleKa TIOPOTHUKOT He MOsKe fja bupie
Ka3HeT co IapuyHa Ka3Ha WIM CO Ka3Ha 3aTBOpP Mopaju Ipecyda Koja e
n3peueHa cropey HeroBaTa coBecT.”?’ [IpeTcenaTenor Ha BpXoBHUOT cyj
IIon BayH o6pa3snoskut:

Cyaoujata He MOKe fa ro 3Hae (PaKTOT OCBEH [OKasuTe KOu ce
W3HEeCeHU ITpej MopoTaTa U TOj He MOJKe /a TM 3Hae CUTe HUBHU
IIOKa3su Oufejku THe MOKe Ja HMaaT M [APYru [I0Ka3u OCBEeH
OHUe KOU Ce M3HeCeHWU IIpe]] CYIOT; OUejKu THhe MOKe [a MMaaT
IIOKa3M O] HUBHOTO JINUHO 3Haeme, KO MOsKe Jla OugaT JUPEeKTHO
COPOTHMBHU Ha U3JI0}KEHUTEe [OKa3U; TMe MCTO TaKa MOKe Ja 3HaaT
IleKa CBeJoLIMTe He ce Ha Jobap Iy1ac; a MoyKe Jia ce 1ojaBaT U Apyru
IIOKa3u KOU Ha HUB MM Ce JIOCTaITHU; BO CUTe OBUE C/Iyyau IopoTara
He MOjKe J1a Oujie MpUCUIHO HacoueHa oj CTpaHa Ha CcygoT.'?!

[TompsKyBajKu TO CTaBOT JleKa TMTOPOTHUIIUTE He MOsKe Jla OujaT Ka3HeTH 3a
rpecyza Koja ja fJoHeJsie criope[, cBojaTa CoBecT, KpasiCKuoT cy[i TOTBPAUIT
IleKa TTIOPOTHULINTE OM MOjKejle J1a TO KOPUCTAT CBOETO JINYHO 3HaeHme 3a
CJIy4ajoT IIPU JOHECYBamwe Ha Ipecy/ia.

ButmaH ro ToskyBa cayuajoiti Bywesn Kako rojieMa IpecBPTHUIIA BO
He3aBHCHOCTA Ha IopoTaTa'??, co Koja mopoTaTa [obusia 3allTUTa Off
BJIMjaHUETO Ha cyaujaTa ¥ MOHapXoT.'?> CripoTuBHO Ha Hero, JlaHrOeju
TBPAU JeKa cayuajoil bywen HemMasm BUCTUHCKO 3Hauewme Ce JI0 eJleH BEK
nojoliHa.'?* bes oryep Ha Toa fanu cayuyajowl bywen viMan HemocpeHO
BJ/IMjaHUe BP3 CyJicKaTa KpUBUUYHA IIpaKca TOj celak r'o OTBOPWJI I1aTOT
3a He3aBHCHOCT Ha IopoTaTa U IIpecyjaTa Ha rmopoTara Oua oxpas Ha
CoBecCTa Ha CeKoj ToeinHel] off mopoTara.'?

OTKaKo cTaHasIo jacHO JieKa IpecyjiaTa 3aBucesia 0J] COBeCTa Ha TIOPOTHUKOT
ce TTOCTaBWJIO MpalllamkeTo: W0 Wipeba ga zo Bogu Upoyecoill Ha GOHECYBar-e
Ha 0gayKu og cClipaHa Ha UopouiHUyUe?

120 Bushel’s case, on Habeas Corpus, (1670) 84 E.R. 1123 (monatamy Bo tekcrot Cayuajoit Bywien). Bugu
ucuio wiaka Whitman, ctp. 179.

R Chyuajowi bywen, 1125.

22Whitman, ctp. 178.

2\Whitman, ctp. 173.

2 John H. Langbein, The Origins of Adversary Criminal Trial (KopeHuTe Ha aky3aTOpHO KPUBUUHO
cymeme) 33 (Oxford University Press 2003) (moHaTtaMmy BO TeKCTOT Langbein, AKy3aTOpHO KPUBUUHO
cymeme), cTp. 324, dycHota 429, yuitiupaHo og 3atiucu Ha cecuu Ha Ong bejau (maj 1680), 1-2.

125 Cerrak Tpeba fia ce MMa BO ITpeiBU/ IeKa KPUBUUHKOT ITPOrOH BO AHIJIMja OCTAHas ,[IpUBATeH” [I0JIr0
BpeMe BO CMUCJIA JleKa CTpaHKUTe O1jle OATOBOPHU 3a UCTpara Ipej cyjierbe. Bo moBekeTo KpUBUYHU
npeiMeTy (CO UCKIJTYUOK Ha OHME O] HAallMOHAJIeH MHTepecC, KaKo Ha MPUMep BeJIelpeIaBCTBO) XK PTBaTa
WY Hej3SUHUTE POAHUHU IO MHUIMpasie TOHEbeTO, M3HajMyBaJle MPMBaTeH afBOKaT, Hocesie 3BeJI0NN 1
C71. JaBHO OOBHMHUTEJICTBO Ce I0jaByBa Iypu Bo 18 Bek, a odulinjaneH 0OBUHUTENICKY OpraH He TIOCTOe
ce 1o 19 Bek.

37



IIB0j0a BO KOPUCT Ha 0OBUHETHOT, BUHOBEH HA/IBOP Ol Pa3YMHO JIBOYMEhe

He e jacHo pganu ymaTcTBaTa 3a MopoTaTa BO CiydyauTe KOU IpesKuBeasie
ro ms3pasyBaaT CTaHAApAOT Ha JoKa)kyBame.'? Bo cnyudaute on 1660-
TUTE BaKBUTE YIIATCTBa CONP:KaT (pa3u KaKo: ,,aKo BepyBaTe“, ,aKo CTe
3aJ0BOJIHU CO JIoKa3uTe“,'” ,BepyBame" U ,,3aJJ0BOJIeHa coBecT".1?

Hekou usyuyBauu, Kako mro ce Mopano u Illanupo, ce ocBpHyBaaT Ha
CTaHZIap/IOT Ha JIOKa)KyBakhe 0] Toa BpeMe KaKo Ha CTaHJlap/] Ha 3agoBoJieHa
cogeciti.'””® WsyuyBauute (Mopano, Jlanroejn, Illamupo wu Illenappn)
W3HeCyBaaT pa3/IMuHU IJIeJUIlITa 3a Toa [Ja/Ii Ha [TOUETOKOT CTaHiapAoT Ha
IIOKa)KyBaibe OWI MOBUCOK WJIM MOHU30K BO Criopefi0a Co MOOIHEKHUOT
cTaHJlap/] Ha Pa3yMHO JBOYMEE.

MopaHo TBpAY JleKa Kora CTeleHOT Ha JIOKa)KyBarme OWJI 3aBUCEH Off
coBecTa Ha MOPOTHUKOT, TIopoTaTta ro ,KOHTpoJupasa BUJIOT, KBaJIUTETOT
1 KBAaHTUTETOT Ha JIOKa3W KOU Ce MOTPeOHM 3a Jia ce 3a/J0BOJTU CO CBOETO
BplIeke Ha JoJpbKHocTa...“.®® Toj objacHyBa [AeKa MpecyayBamaTa Ha
rnopoTara Owe moji BidjaHHWe Ha XPUCTUjaHCKUTE BEepCKU ybOemyBamba.'!
Ha nipumep, MOPOTHULIMTE KOU y4eCTBYBajie BO KPUBUUHU CjTydyaud My ce
3aKOJIHyBajie Ha bBor geka Ke ja yTBpjAaT BUCTHMHATa 3a ciaydajoT. MopaHo
ce OCBpHYBa Ha bpuilioH, (hpaHIlyCKO pe3uMe Ha 3aKOHOT Ha AHIJIMja off
XIII Bek (HaBOAHO HaANMUIIIAHO IO 3arloBe] Ha KpasioT ExBapg I), Bo Koj e
HaBeJleHO JieKa [TOPOTHUIMTe MopaJie /ia IoHecaT 0c/ioboIuTesHa TpecyAa
aKo MMajie HeKaKBO [IBOyMeme OujlejKu faje 3akjeTBa.'® MopaHo TBpau
IeKa bpuillioH e ogpa3 Ha BUCOK TOBap Ha JOKaKyBaibe, KOj e OJIMCKY [10
arcoyIyTHaTa yBePeHOCT: [TOPOTHULTMTE MOpaJie /ia JoHecaT 0CcJIo00IUuTe THA
Ipecyjla ako uMajie ,,0MI0 KakBa J1Bojoa“.’> Toj moHaTamMy mpeTIiocTaByBa
Ieka oupgejku bpuitioH jacHO He To AebUHUPAJI CTAaHAAPIO0T Ha YBEPYBame,
ropoTaTa MojKejla /la JoHece OcCjo0oduTesIHa Mpecyda Bp3 OCHOBa Ha
MpalOHAIHU WX HECEPUO3HU JIBOjOm.>*

o XVII Bek, criopen, MopaHo, aHr/MCKaTa KpUBUYHA I[IOCTAllKa WU
cpelicTBaTa Ha JIOKa)KyBame MOCTeIeHO eBoJIyupasie A0 TOUKa Kajie ILITO Of
TTOPOTHULIMTE OMJI0 OapaHo /ia r'M JOHecaT CBOUTE IPeCcyau BP3 OCHOBA Ha

1% [Langbein, AKy3aTOpHO KPUBUUHO Cyfieke, CTp. 264.

276 JlpxmasHu cygersa, 67, 82; 6 JIpxkaBHu cypaera, 530, 559.

186 JlpkasHu cygera, 566, 614, 615.

129 Shapiro, [IBoymeme, cTp. 14; Morano, ctp. 511; Whitman, ctp. 166. Whitman t8pau meka Shapiro
'V TIPOUMTAI C/TydanTe Ha orpaHruueH HauuH, (hOKyCHpajKu ce Ha ermmrcTeMOoJIorrjaTa U OKayKyBarbeTo
KaKO 3aKOH Ha 3agoBOJIeHd COBECU, a TOUHMOT MpucTarn 6u Oun ma ce (okycupa Ha MopaaHaTa
OJITOBOPHOCT Ha CyMja 1 3aKOHOT Ha be3begHa coBecT. Bugetlie ucitio wiaka Langbein, AKy3aTopHO
KPUBUUHO Cyiere, cTp. 264, hycHoTa 52, Kajie 1ITO ce OCBpHYBa Ha Shapiro 3a /1a fokake 1eka paHuTe
yIaTCTBa Ha TIopoTaTta bapasie ofi TIOPOTHUIUTE Jla TIOCTUTHAT 3agoBojeHa coBeclti @ He aTlCOyTHa
YBEPEHOCT.

150 Morano, ctp. 510, murar ox William S. Holdsworth, A History of English Law (McropujaTa Ha
AHITIUCKUOT 3aK0H) 317-18, 341 (Methuen & Co. Ltd. 1956) (moHaTamy Bo TekctoT Holdsworth); Theodore
F. T. Plucknett, A Concise History of the Common Law (KoHisHa rctopuja Ha o61MdajHoTO TipaBo ) 125
(Little, Brown and Co. 1956); Pollock, ctp. 657.

5IMorano, cTp. 510.

52 Morano, ctp. 510, nurat on, Francis M. Nichols, Britton - an English translation and Notes 26-27
(John Byrne & Co. 1901).

155 Morano, cTp. 511.

54 Morano, cTp. 511.




KOMITAPATUBHO UCTPAJKYBAIGE

JIOKa3uTe Tpe3eHTupaHu 1pep cynor.> CymoBute 6apase ofl HOPOTHUIIATE
KOH MMaJie JIMUHO IT03HaBame 3a paKTUTe MOBP3aHu CO HAaBOJHU KPUBUUHU
Zesia Ja ro M3HecaT CBOETO 3Haelhe KaKo CBedolM ITof 3aKeTBa U Ja ro
orpaHMYaT HMBHOTO pasrjiefyBalbe camMO Ha [JOKasuTe H3HeceHU ITpe[
cynot.® MopaHo TBpu [jeKa OBHe OrpaHUUyBaibha I'o 3a0p3asie pa3BojoT KOH
,JIOYHU(OPMUpaH CTaHJap[ Ha yoeayBame“ — CTaHIAp[OT Ha 3agoBojieHd
cosectu.>’

CraHgmapmoT Ha 3agosoJjieHa cosecll, criopen MopaHo, ce IIojaByBa
HajuecTo BO JIOKYMEHTUPaHUTE YIaTCTBa JlajjleHu Ha mopoTHUIUTe Bo XVII
BeK."’® Criope; 0BOj TecT ,,[IOPOTHULIMTE Ouie IIOydyBaHU JieKa Tpeba Ja
ro ocyfaT OOBUHETHOT CaMO aKO HMBHATa COBeCT Ouia 3a/j0BOJIeHa JieKa
TOj € BUHOBeH".® MopaHO yKa)KyBa Ha Toa [ieKa OBOj TecT Ilojpa3oupail
IleKa ,,aKo MOPOTHUIIUTEe He Ouie MOpajTHO YBepeHU BO MCITpaBHOCTA HA
rpecyjaTa, THe OU ja IIpeKpIlIuie cBojaTa 3aKJIeTBa JIOKOJIKY He JIoHecejie
ocsioboauTenHa mpecyna“.? Toj 3akayuyBa ieKa cTaHAapAoT Ha 3agoBoJIeHd
cosectti BO XVII BeK ro oTBpAWJI CTAHAAPIOT Ha OUJI0 KAKBO gBOYMEHE KOj
ce 1iojaBu Bo bputuon Bo XIII Bek.!#!

Mopato objacHyBa geka 3anucure Ha Cep EnBapa Koyk'¥? ro mogapsKyBaat
objacHyBamweTO 3a CTaHAAp/IOT, a Toa e OuJo Kakso gsoymemwe. [loTouHo,
TOj ce OCBpHYBa Ha u3jaBata Ha KoyK ,/eka oOBUHETUOT OUI COOBETHO
3allITUTeH OHuJIejKU JOKa3WTe Ha OOBUHUTEJICTBOTO Tpebaso ma Oujar
TOJIKY YOe/UIMBU INITO He MO’KeJjio Jla MMa ojiopaHa IIPOTUB TaKBUTE
Iokasu“.> MopaHo ja TOJIKyBa OBaa M3jaBa KaKo IOKa3aTeJsl Ha CTaHaap[
Ha yOeJqlyBarbe KOj ce TIpubIMKyBa [0 arcojyTHa curypHocT.** Toj
3abesiesKyBa JleKa MaKo yIlaTcTBaTa gajeHu Ha ropotara Bo XVIII Bek He
6use yHUUIIMPAHU, HajueCTo KOPUCTEHUOT CTaHAap 1 6apast ofl mopoTaTa
Ila ToOHece ocI000AMTeTHA MTPecya aKo IMOCTOesI0 OUI0 KaAKBO TBOYMEE.

155 Morano, ctp. 511, yutiati og Holdsworth, ctp. 334-36; James B. Thayer, A Preliminary Treatise on
Evidence at the Common Law ([TpenuMuHapHa pacrpaBa 3a [oKasy Bo 06uuajHOTO mpaBo) 166-70
(Little, Brown and Co. 1898) (monaTamy Bo TekctoT Thayer).

56 Morano, ctp. 511, yutiai og Thayer, ctp. 173-74.

57 Morano, ctp. 511, tiottitiupajku ce Ha Brommich’s Case, 7 How. St. Tr. 715, 726 (1679); Wakeman’s
Case, 7 How. St. Tr. 591, 682 (1679); Green’s Case, 7 How. St. Tr. 159, 220 (1679); Ireland’s Case, 7 How. St.
Tr. 79, 135(1678); Dover’s Case, 6 How. St. Tr. 539, 559 (1663); Moder’s Case, 6 How. St. Tr. 274, 282 (1663);
James’ Case, 6 How. St. Tr. 67, 82-84 (1661).

138 Morano, ctp. 511.

B9 Morano, ctp. 511-12.

140 Morano, cTp. 512.

W Morano, cTp. 512.

42 Sir Edward Coke (1552-1624) 6un aHTIMCKKA afiBOKAT, CyAMja U MOJIATMYAD U Ce CMeTa 3a eJleH O]
HajuctakHaTuTe muuHocTy Bo XVII Bek. Bumete ncro Taka William L. Snyder, Great Opinions by Great
Judges. A Collection of Important Judicial Opinions by Eminent Judges with an Introduction, Notes,
Analyses, etc (BnujaTenHu Muciaerma off BAWjaTeNIHUA Cyauu. Kojekinja Ha BayKHU CYICKU MUCIIEHa
O]l MCTAKHATKU CYAVH, BKIYUYBajKU I'M BoBemuTe, 3abeselikute, aHainsure utH.). (New York: Bejkep,
Voorhis 1883).

45 Morano, cTp. 512, ocBpHYBajku ce Ha Edward Coke, The Third Part of the Institutes of the Laws
of England (Tpetuot pmen on mpaBHUTe MHCTUTYTM Ha Anrmmja), 29, 137 (E. & R. Brooke 1797), 3a
objacHyBarbe Ha MMPaBUIOTO KOe UM 3abpaHyBajio Ha OOBHMHETUTE 3a KPMBUUHU [ej1a fia [MOBUKyBaaT
CBEJIONM BO CBOja ofibpaHa.

144 Morano, ctp. 512.
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Ha npumep, Bo cayuajoii Ha Maxa Paua HyHgokomap Ha IOPOTHULIUTE UM
010 KajkaHO Ja AoHecaT ocjiobo/uTesIHa IIpecyia ,0CBEeH aKO BalllaTa
COBECT € 1IeJIOCHO 3a/J0BoJIeHa HaJBOP O]l CeKoe JIBOyMeme JieKa TOoj e
BHUHOBeH".'* VIHTepecHO e IIITO 0BOj CTaHiap/1 Ha JOKaKyBatbe € HeBepojaTHO
C/IMYeH CO CYIITMHATa Ha KOHIENTOT Ha BHAWpPEWHOo ysepysare'® Bo
KOHTHHEHTAa/THOTO ITPaBo.

Merytoa, JlaHr0ejH He e yBepeH J[ieKa CTaHAAp/IOT Ha JIOKaKyBarbe Mpe]|
XVIII Bek moske ga ce onpenu of ciaydauTte Ha O bejnu Bo nepruogoT Ha
1680-Tute u 1720-Ttute.'¥ Toj He ce cornacyBa co TOJIKyBameTo Ha MopaHO
IleKa TIOYeTHUOT CTeleH Ha JIOKaKyBalbe e YTBP/IeH CO CTaHAapAo0T Ha OUJI0
KaKso gsoymetrbe U MPUOIMKHA aIllCOIyTHA CUrypHocCT.*® VimeHo, JlaHrboejx
3abesie;KyBa JeKa Hekou Ipecyau Ha O Bejnu usriepa ,,HEBO3MOKHO
Ila ce MOBp3aT CO BUCOK CTaHjapj Ha AoKayKyBamwe“.'* Toj TBpjau meka
»€IeH CJIydaj IITO BO MOJOIIHE;KHUTEe BpeMUiba 01 0611 oTdpIieH Iocie
M3HECYBaleTo Ha [OKa3uTe Ha OOBUHUTEJICTBOTO Ppe3yaTHpas Co
OoCy/IuTesTHA ITpecyjla OUUrjieJHO Ha CMeTKa Ha KapaKTepHUTe JOKa3u Kou
BO TIOJIOITHE;KHO BpeMe MHaKy O Ousie MUCKIYYeHH ... M TOPajid Toa IITO
0OBMHETUOT IIOTPEIIHO ja BoJiesI cBojaTa ombpanHa’. !0

JlanrbejH TBpAM [eKa ,IIOPOTHUYKUOT CTaAHIAApAOT Ha [IOKaKyBarbe
HaITpaBWI Jla Oue HeImoTpPeOHO Ja ce coOupaaT ONUIMPHU U padMHUPaHU
IIoKa3u. AHTJIMCKaTa IMOpOTa MOKejla Ha TeMesl Ha OWJI0 KoM JIOKas3! Jia
OCYy/1¥, BCYIITHOCT MO>KeJia Jja OCy/Iv AYPU U Ha TeMeJl Ha TIOMaJIKy JIOKa3u
OTKOJIKY LIITO O1JTe MOTPeOHM KAaKO ITPeJTyCJIOB 3a CIIPOBe TyBame Ha ucTpara
co u3MmauyBame Ha KontuHenToT“." Toj 3aK/yuyyBa JieKa MOPOTHUIIUTE BO
XVII Bek foHecyBajsie ocyauTesIHA Tpecy/ia Kora OOBUHUTEICTBOTO Ke TU
ybOeesio eka 0OBUHETHOT € BUHOBEH, a ITpallalbeTo 3a Koe THe O TydyBaJie
6110 ,Jasi OOBUHETUOT [aJI COOABETHO 0OjacHyBambe 3a JoKa3ure“, >

145 Bugu Morano, ctp. 512, yutuupajku zo cayuajoiti Ha Maha Rajah Nundocomar’s Case, 20 How. St. Tr.
923 (India 1775).

146 DpaHIyCKMOT 3aKOH 3a KPUBUYHA TTOCTarIKa (co u3menuTte of 2005 roqimHa), uit. 427: ,OcBeH Kafie ITo
3aKOHOT He TPeJIBUIyBa TIOMHAKY, /leJlaTa MOyKe Jla ce JIOKaXKaT co OWIo Koj BUJL Ha JIOKa3u, a cyzujaTa
OJIJTyUyBa BO COTJIACHOCT CO CBOETO HajimaboKo ybernyBame“. HeodwuiujaneH mpeBoji Ha aHTINCKA
jasuK e mocrarieH Ha https://www.legifrance.gouv.fr/Traductions/en-English/Legifrance-translations
(mocnenen nat npurcrarneHo Ha 14 arpui 2016 ropuHa); 'epMaHCKMOT 3aKOH 3a KPUBUUYHA ITOCTAIKa (Co
nsmenute of 2014 roguna) Jen 261: ,CynoT ofiyuyBa 3a Pe3y/ITATOT Ha JOKA3UTe BO COTJIACHOCT CO
HEroBOTO cJI060/IHO yoeyBame JoOueHo off pacrpaBara Bo IemHa". OdulirjasieH MpeBoI Ha aHTICKA
jasuK e goctuatieH Ha https://www.gesetze-im-internet.de/englisch_stpo/englisch_stpo.html#p1737
(mocnenen nat npucrarneHo Ha 14 arpui 2016 ropuHa); XomaHICKMOT 3aKOH 3a KPUBUUHA MTOCTArKa (co
nsmenute on 2012 roguna), den 338: ,CymoT MoyKe [1a OCYAM caMO KOTa BO TEKOT Ha COCIIYIIYBAHKETO
cynot ce yoeuIl ... off ITpaBHUTe [OKa3Hu cpefctBa” HeoduiinjaseH mpeBo;| Ha aHTIMCKY jas3uk; http://
www.ejtn.eu/PageFiles/6533/2014%20seminars/Omsenie/WetboekvanStrafvordering ENG_PV.pdf
(mocneneH raT npucrareHo Ha 14 anpun 2016 roguHa).

4 TLangbein, AKy3aTOpPHO KPUBUUHO CyZerhe, CTp. 262-63.

148 Langbein, AKy3aTOpHO KPUBWUUHO Cyfiete, CTp. 264, dycHoTa 52.

49 Langbein, AKy3aTOpHO KPUBUUHO Cyziere, cTp. 262.

150 angbein, AKy3aTOpHO KPUBUYHO Cyjiere, cTp. 263.

I Langbein, Torture and the Law of Proof: Europe and England in the Ancien Régime (topTypa 1
MpaBoO Ha JOKaKyBame: EBpora u AHrMja Bo AHTUUKKOT pexkum) 138 (University of Chicago Press
1976).

12 Langbein, AKy3aTopHO KPUBUUHO Cy7ietbe, CTp. 14.



KOMITAPATUBHO UCTPAJKYBAIGE

[Ilanmupo wucTo Taka He ce corjacyBa co MopaHO JileKa Ha MOYEeTOKOT
CTaHZapIOT Ha JIOKa)KyBame OWJI CTaHAApAOT Ha OUJ/I0 KAKBO JBOYMEHE U
IleKa OBOj CTaHjap] ce MPpUOIMKYBas A0 arlcoayTHaTa curypHoct.”® Taa
3abesie;KyBa JieKa Bo 1660-TuTe rpecyauTe Ha roportaTa Ouie HOCeHU BP3
OCHOBa Ha Bepysare U 3agosojeHa coBecll U ce JIoHecyBajle OTKaKo Ousie
olleHeTH mokasuTe.”>* Criopes Hea CTaHMAP/IOT Ha 3dgosojieHa coseciu OUI
T10/1 B/IjaHIe HA HOBUTE METO/IU Ha OlleHyBakbe Ha (DaKTUTeE LITO ,,[TOCTEIIEHO
CcTaHaJle CHHOHUM 3a PaljMOHa/THOTO BepyBamwe, OJJHOCHO BepyBame HaJIBOP
ol pa3yMHO ABoyMeme“.® Taa objacHyBa [eKa OBHe HOBU CTaHapIu
ce 1o3ajMeHUd of1 BepckuTe U puiao30CKU TeMeNln Kou orndakaje ujaeun
3a MOpaJiHa YBEPEHOCT U UeTUpU CTelleHM Ha BepojaTHocT. Ila Taka,
eBoJTyIjaTa Ha (hopMy/IMpare Ha CTaHapAoT Ha JIOKa)KyBame 3aBucesia 1
T'M OfIpa3yBajla COBpeMeHHTe elrMCTeMOJIONIKU (hopMyiaiuu. >0

[ITanmupo ro aHajM3Wpa HAUMHOT Ha KOM Ce U3pas3eHu yrnaTcTBaTa o
rnoporaTta Bo nouetokoT Ha XVIII Bek. Taa 3abejie;kyBa JeKa HAUMHOT Ha
KOU Ce U3pa3eHH yIlaTCTBaTa o TIopoTaTa OCTaHyBa JlocyiefieH, hako 300poT
»COBeCT" O TIoMasiKy KopucTeH. HamecTo Toa, yraTcTBaTa yKaskyBaaT Ha
,YMOT" 1 ,[TipocyayBameTo"."” 3pa3uTe ,,3a10BOIyBabe” U ,BepyBabe”, Kou
ce KOpHCTeJIe BO YIIaTCTBATa 3a OlleHyBame Ha JJoKa3uTe Ouie yecTa IojaBa
BO 0BOj repuo.*® Criopes Ilamnupo, Bo TeKOT Ha BTopaTa 1ojioBuHa Ha XVIII
BeK BO yIlaTCTBaTa [0 MopoTara U3pasoT ,aKo Mucaulle JieKa AgoKasute“
TOCTEeIIeHO Ce 3aMeHyBaJl Co U3pa3oT ,,aKo Bepysalle feKka gokasure“.>
[[Manupo 3akaydyBa AeKa KoH KpajoT Ha XVIII Bek, Kora KoHLIeNTUTe 3a
BEpOjaTHOCT, CTeleH Ha YBepeHOCT Y MOpaTHa CUTYPHOCT, OuJie paliupeHu
BO MopaJiHaTa 1 puao30g cKa JuTepaTypa UCTUTE ,,Ce BMETHaJIe BO CTapuTe
hopmMmynaluy, Taka IITO Ha KPajoT Ha BEKOT ce TT0jaBUIe KaKo CeKylapeH
MopaJieH CTaHjapd Ha ,HaJIBOpP Oj pa3yMHO IBoyMeme'“.1%0 [llamupo
3aKJIlydyyBa JleKa Pa3yMHOTO [IBOyMele OWIo ,eIHOCTAaBHO II0JI00pOo
objacHyBambe Ha CTAHIApPJIOT Ha 3aJJ0BOJIeHa COBECT, ILITO ITPOU3JIErol O
3rojIeMeHOTO KOPUCTEWHE Ha KOHIIENTOT ,MOpaJiHa yBepeHocCT"“.1%!

CnuuHo, lenapp uCcTo Taka ro MOBp3yBa paHUOT CTaHJap/, 3a OCY/IyBambe
CO CUTYPHOCT, HamecTo co yOepayBame. Toj TBpu TeKa ,00BpcKara Ha
MMOPOTHUKOT Ja JlaJle 3aKeTBa npef bor ykaykyBa Ha Toa fieKa IOPOTHULIUTE
BepyBaJsie BO He3aBHMCHA OCyjla 3a BMHaTa Ha oOBuHeTHoT. OBaa 0OBpPCKa
IOMAaJIKy € BepojaTHO Aa Oujie UCIIOJIHEeTa CO MOMOII Ha yoe/yBame KaKo
rToMajJi cTelieH OTKOJIKY CO CUTYpPHOCT".162

53Shapiro, [IBoymeme, CcTp. 23.

4 Shapiro, [IBoyMeme, cTp. 14, yuttiait og /[p»asHu cygera tiocae 1668.
55Shapiro, [IBoymeme, cTp. 13.

b6 Shapiro, /IBoymemse, ctp. 13.

57 Shapiro, [IBoymeme, ctp. 20.

B8 Shapiro, JIBoymerse, cTp. 20.

9 Shapiro, [IBoymerse, cTp. 19-20 (HariaceHo of aBTOPOT).

160 Shapiro, MopasnHa curypHocT, ctp. 171.

61 Shapiro, MopasnHa curypHocr, crp. 171.

62Sheppard, crp. 1174.
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[lenapy o6jacHyBa meka on XVII mo XIX Bek eBporickute uio30pCcKu
IlebaTH ce OCBpHasie Ha UJIeUTe 3a 3HaeheTo, pa3bupameTo Ha BepojaTHOCTa
M HMBOaTa Ha curypHocT. Toj 3akK/iyuyBa /leKa KaKo IIITO OBUE I10Jie10u
IoMery pas3JIudHUTE CTEeNeHU Ha CUTYPHOCT - BKJIYUYBAjKU ja 1 MOpaiHaTa
CUTYPHOCT - CTaHajIe IMPOKO NpudaTeHu, UCTUTe OuJIe TIPUMEHETH U BO
obuuajHoro mpaBo.'®® Illemapp 3akiaydyBa JieKa ,MOPaJIHUOT eJIeMeHT"
Ha CUTYPHOCT MOJKe Jla ce CMeTa U KaKO ,HeyTpaJieH KOHILIEIT MOBp3aH
CO TIPAKTUUYHO AeyBawke” U KaKo ,,eTUUKU KOHILIEIIT MTOBP3aH CO CYJOBUTE
3a Toa IITO e 1o6po, a mrto jiomo“.'* Toj Benu eKka ,He IOCTOojaT IoKa3u
Ieka OaparaTa Ha MOpa/IHa CUTYPHOCT MMasie 3a Iiejl Jla o IIpoMeHaT
HAuMHOT Ha KOj MOPOTHULIMTE T'M IIOCTUTHYBajle CBOUTe BepyBama“.'®
HamecTo Toa, MopasiHaTa CUTYPHOCT OuIa ,,caMo JOTIOJTHYBalbe Off CTpaHa
Ha oOpa3oBaHUTEe BO HUBHMOT OIMKMC 3a TOa LITO MOPOTHUIMTE Tpeba fAa
IpaBar, a IITO BCYHUIHOCT BeKe U I'o TipaBejie”.1%°

He mpeskuBeasie cuTe 3aIllMCU Ha aHIJIMCKUTE CyAcKu ciaydau npexn XVII u
rmouetokoT Ha XVIII Bek, a OupejKku caMo MaJIKy JAPYry 3allicy COApyKaT
yIaTCcTBa 3a [0POoTa, M3ydyBauuTe HajuecTo ce MOTnuUpaar Ha /Jp;asHulue
cygerwa'®” u 3altucutie Ha cygewawia Ha Kpusuunuowi cyg 8o JIoHgoH
Ong bBejnu.'® J[pmasHuilie cygera ce ciaydaum Kou Ouie Cy[eHHU CIIOpe[l
AQHIJIMCKMOT 3aKOH 3a TPeKpUIoLM IMPOTUB JpyKaBaTa. 3auucutie Ha
cygerwauia Ha Ong Bejau ce 3armcu 071 0OMYHN KPUBUYHU CYACKU ITOCTAIIKU
Kou ce Bofiesie Bo KpuBu4YHMUOT cyj Ong bejnu Bo JIoH10H. %9

IIp;kaBHU Ccyiieha 3a Bejlelrpe1aBCTBO

Bo nocnnepguute geniennu Ha XVII Bek jaBHUOT MHTEpeC 3a T.H. ,,CyIema 3a
Mpe1aBCTBO" (KPUBUYHU MOCTAIKY 3a [iejia TPOTUB JIP;KaBHUTE UHTEPECH)
ce 3rojieMwI. Bo OpolypKy Wiy jIeTory yecTo Ousie redyaTeHU U3BeNITan
ol OBHe cylema U Owiae AUCKYTUPaAHU Of CcTpaHa Ha jaBHocTa.”? Ilpepn
n301BamkeTo Ha peBoyLrjaTa of 1688 roguna'’! ce ciyunsie HEKOJIKY TaKBU
rojieMu CyJlelha KO MPUJIOHeSIe Jla ce M0jaByu MUCJIemhe [eKa HEBUHU JTyT'e
61J1e ocyiyBaH! BO ITOJIMTUUKUTE ITPOrOHM. 2

165 Sheppard, crp. 1177-78.

164Sheppard, ctp. 1180.

165Sheppard, crp. 1181.

16 Sheppard, ctp. 1181.

17 William Cobbett, Thomas Bayly Howell & Thomas Jones Howell, Cobbett’s Complete Collection
of State Trials and Proceedings for High Treason and Other Crimes and Misdemeanors From the
Earliest Period to the Present time (KomruietHa Kosnekiiyja Ha KobeT Ha Ap;KaBHU CyAerha 1 KPUBUUHU
TOCTAITKK 3a BeJlelpefaBCTBO U APYTM KPUBUYHU Jlefia U MTPeKPIIOLY O] HajpaHUOT Mepuoi [0 ieHec)
(T.C. Hansard & R. Bagshaw 1816) (monatamy Bo TekctoT JJpkasHu cygera), goctuatuHo Ha https://
archive.org/details/acompletecollecO3cobbgoog (nocnemen nat npucrareHo Ha 14 arpu 2016).

168 Green, cTp. 251-52. Shapiro, [IBoymerbe, cTp. 22.

19 TIpernucure 1 pe3rMeara Ha cydauTe ce gocitatiHu Ha http://www.oldbaileyonline.org.

70 Shapiro, ctp. 19. Bugu ncro Taka Langbein, AKy3aTOpHO KpMBUYHO Cyewe, cTp. 69-73.

I PeponynijaTa of 1688 roymyHa BKITydyBasia cobopyBameTo Ha KpasorT [lejmc 11 o1 AHrMja of cTpaHa
Ha YHUjaTa Ha aHIJIMCKU TIapjiaMeHTaply KOou [ejCcTByBaje 3aefiHO co xoiaHickuot stadtholder
(e Ha mpykaBarta) Bunujam 111 o Opunil-Hacay (Bunujam om OpuHi). Bugu Langbein, AKy3aTopHO
KPUBUUHO cyfeme, cTp. 69.

2 Langbein, AKy3aTOpHO KPUBUUHO CyZemke, CTp. 69.
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Cynemwata 3a MpefaBCTBO MOKpeHasle MHOTY Tpalllaka, KaKo Ha MpUMep,
KpeauOWINTET Ha CBeMOLMTe U CTaHmapauTe 3a ocyma.”> Cyaemara 3a
IIpeJIaBCTBO OuJIe MOBP3aHU CO TOJIMTUUKATa HEeCTaOMTHOCT BO AHI/IHja
Bo 1670-tute m 1680-TuTe TOAMHU, KOra MOHapxujaTa Ousa IIOBTOPHO
OOHOBeHa II0 efleH Irepuo Ha uHTepperuym (1649 - 1660). MHTepperHymoT
611 TIepro;I IToMery noryoyBameTo Ha KpajoT Yapsic I u pecraBpaiiyjaTa
co mocTaByBame Ha KpasioT Yaprsc Il Ha BiacT, repuoj Kora Ha BjacT
Ousie peryoJMKaHIUTE, OJTHOCHO KoTra BiajilaTa Owia KOHTPOJIMpaHa oOff
KomonBenToTr u [IporekrtoparoT Ha OnuBep KpomBen.” AHrimkaHckaTa
IIpKBa Owia 3arpwkeHa Jeka Kpasotr Yapnc Il ke Oupe HacmedeH of
HEeroBMOT pPUMOKAaTOIMUKU OpaT LlejMc, BojBozaTa of Jopk.'”

OBaa MojMTUYKaA cuTyalldja JloBejla /10 BepCKU MPOroHU, HajuCTaKHAT
npuMep 3a 1rto 6un [lanckuoT 3aroBop of 1678 roguna.””® Mmarsno ronem
6poj cimydau moBp3aHu co Ilamckuor 3aroBop. Cymemero Ha Buinjam
Cracdoppa BUKoHT 3a Bejierpe1aBCTBO JlaBa OIIIT Iperjie/] 3a Toa Ha KAKOB
JloKa3 e TeMejleHO KpUBUYHOTO Jiesio 3aroBop.!”’

Bo noemBpu 1680 roguna, [JomHuOT AoM My mpercraBul Ha fomoT Ha
JIOPZIOBUTE MMITMUMEHT (OOBUHHUTEJIEH aKT) 3a BeJielpeslaBcTBO. Kako
6nmaropoguuk, Cracdopp ce MOBUKaJ Ha MHPaBOTO Jla My Ouje CyaeHO
of, ctpaHa Ha JloMoT Ha jopjoBuTe (6maropomuuiin).’”® Co cymemeTo
npetcenaBan IlledoT Ha KpaJICKOTO JOMAaKWHCTBO (BUCOKAaTa JIOP/IOBCKA
tyryna Crjyapn) Jlopgot dunu (1621 - 1682).17°

3 Shapiro, ctp. 19-20.

" Langbein, AKy3aTOpHO KPUBUUHO CyZeme, CTp. 69.

> Langbein, AKy3aTopHO KPpUBUUHO CyZletbe, CTp. 69.

6 TTarickuoT 3aroBop OWI HaBoZieH 3aroBop u3muciaeH of crpaHa Titus Oates nmeka MocTou rojem
KaTOJTMUKM 3aroBOD 3a aTeHTat Bp3 KpasioT Yaprc [1. O6BunyBama Ha Oates JjoBesie [I0 er3eKyTuparbe
Ha Hajmanky 22 nyre. Ha KpajoT mpeskaTa Ha oOBMHyBama Ha Oates ce pasoTKpWia, LITO JIOBEJIO
JI0O HETOBO aricere M OCyZia 32 JaKHO CBefjoderbe. [[pyru moronemMy OoOBHMHEHMja Ce TOBP3aHU CO
3aroBopoT Paj Xayc (1683) u ByrtoT ot MonmayT (1685). 3aroBopoT Paj Xayc TBper ieKka orosuLmjaTta
Ha BuroBiuTe 3aroBapajie aTeHTaT WIM MOHTHUpame Ha OYHT mpoTuB KpasoT Yaprc Il ox Axrmuja
Mopajii HeroBaTa Mpo-PUMOKATOIINYKA TTONUTHKA. BoopyskeHuoT 6yHT Ha BojBofaTa o MoHMayT 0wt
obup 3a cobopyBame Ha Llejmc 11, Koj ctaHa Kpast 1o CMpTTa Ha HETOBUOT rocTap 6pat Kpasor Yapric
IT Ha 6 deBpyapu 1685. Buau Langbein, AKy3aTopHO KpMBUUHO Cyfewe, rmapa. 69-77. Bumm ucto taka
John Pollock, The Popish Plot: A Study in the History in the Reign of Charles II (ITarickuoT 3aroBop:
VcTpaskyBame Ha UcTopujata Ha Brazeereto Ha Yaprc I1) 3 (Duckworth and Co. 1903), goctuatiHo Ha
https://archive.org/stream/popishplotstudyiOOpoll#page/n13/mode/2up (mociemex nat mpucTaneHo
Ha 14 arpun 2016).

7 John Bill, Thomas Newcomb, & Henry Hills, The Trial of William Viscount Stafford for High
Treason (Cymemerto Ha Bunujam Cradopn BUKOHT 3a BenenpenaBcTBo) (Jos. Ray 1680) (moHaTtamy BO
tekctoT Bill), goctiauro Ha http://quod.lib.umich.edu/e/eebo/A63208.0001.001?rgn=main;view=fullt
ext (ocneneH nat npuctarneHo Hald arpun 2016).

78 bputanckuoT llapmameHT e coctaBed of [lonmHuoT oM W JloMOoT Ha nopfoBuTe. YneHOBUTe
Ha JlomHMOT oM ce u3bpaHu Co rjacarme Off jJaBHOCTA, a WieHOBUTe Ha J[OMOT Ha JIOPZAOBUTE TO
HacsleflyBaaT HUBHMOT CTaTyc. 3a ToBeKe mHbopManuu 3a ncropujata Ha [laprmamentor Bunu The
History of Parliament (Mctiopujatia Ha TlapaameHiiou), gociiatiHo Ha http://www.parliament.uk/
education/about-your-parliament/history-of-parliament/ (mocnemen mart npucrareto Ha 14 amput
2016).

7 Bill, crp. 6. Jlopg dunu 6un llled Ha KpascKOTO TOMAKMHCTBO Ha AHT/IMjA, BUCOK (DYHKIMIOHED BO
BfIajata co cyAcku dbyHKuuu. Bugu uctio wiaka J.P. Kenyon, The Popish Plot (Ilatickuoui 3azosop) 86
(Phoenix Press Reissue 2000).
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Cracdopp 6un oo6BuHeT of ctpaHa Ha Tut OyTc, Koj U3jaBUJI JieKa BUE
IIOKYMeHT Kafle mto owa uMmeHyBaH Ctadopji KaKo 3aroBOPHUK ITPOTHB
kpanoT Yapic I1.8° JIBajiia apyru cBepouu cBepouesne neka Cradopn ce
obupesn ma ru yoeau U ga rv NOTKYIU Jia T'o youjaT KpaaoT.'s!

OO6pakajku uM ce Ha JIopgoBUTe, KOU MaJIe y/Iora Ha IopoTa Bo IIOCTAIIKaTa,
0OBUHUTEJICTBOTO HABEJIO:

OBa ce HaBUCTHHA Cé OCBEH IPETIIOCTaBKU KOU Ke Mpein3BUKaaT
MopaJiHo yoeyBame.

Hue Ke nmpe3eHTHpaMe TaKBU UO3UWIUBHU [OOKAa3M IITO Ke
Mpeau3BUKAAT CYgCcKa YsepeHOCll; U Toa BO M300MJICTBO 3a Jia o
ybeguwme BaleTo JIopgoBCTBO U J1a ro ocygume oBoj Jlop.'8?

OTKaKo 3aBpIIWIO cocayiyBameTo, llledoT HA KpaJCKOTO JOMaKWHCTBO
IlaJ1 YIIaTCTBa 0 OOBMHUTEJICTBOTO [a T'M CyMHpa JIOKa3uTe, OAHOCHO ,Jia
ru HaBefe pakTuTe 183

Mou JlopyioBu, AoKa3uTe ce TOJIKY CAJIHU IITO MHUC/IaM JeKa He
IT03BOJIYBaaT HUKAKBO [IBOYMeEhe U [JOKayKaHUTe ITPEeKPIIOIU TPOTUB
MOjoT JIopjl ¥ OCTAaTOKOT Off HeroBaTa MapTuja ce TOJIKY IMOMOTHA
IITO HeMa TToTpeba 3a JIOTOTHUTETHO BIIOIIYBamhe.

AKo 00BMHEHHETO e 11eJIOCHO JOKa)kKaHo (a jac He riiegam IMpuyrHa
Ila ce ABOYMaM BO Toa) CUTYPEeH CyM JeKa BaiieTo JIopfioBCTBO
Ke JIoHece mpaBja 3a BamuoT Kpan u 3a 3eMmjaTta co Toa IITO Ke
IIoHeceTe Ipecyjla MPOTUB OBHEe CTOPUTE/IH, KOja He caMo IITO Ke
HEé 3allITUTU Of] HUB, TYKY Ke Bjiee CTpaB Kaj APYr4 Jla He HallpaBaT
CIMYHU MPeKpLIoin. '8

EneH apyr yjieH Ha OOBUHUTEJICTBOTO ITOHATAMy ' CYMUPas , TOUKUTE Off
3aKOHOT":18>

Hue mHory no6po 3HaeMe fieka Bamieto JIopoBCTBO cera ceqi Ha
ceVIITETO Ha ITpaBjaTa M aKo MMa OMJI0 KaKBa 0JIarOHAKIOHOCT
1ITO BalreTo JIop/loBCTBO O o /1ajio Bp3 OCHOBa Ha IPUTOBOP Ha
HeKOj 01aropoJHUK BO JIPYr cjiydaj, Baimieto JIopgoBCTBO BO OBOj
c/lyyaj Tpeba Jla mpecydu caMO Ha TeMesl Ha JIoKas3u (secundum
allegata & probata) n 3aToa Ke Tro Ka)keme camMoO OBa, Ce HajieBaMme
IleKa HalIWTe JIOKa3W Cce TOJIKY jaCHU W OUYUTJIeHU, IIITO HeMa Jia
ocTaBaT IpoCTOp BalreTo JIOp/IoBCTBO [ja BepyBa Ha MPUTOBOPUTE
Ha 0Boj Jlopy 6/1aropoiHuK. '8

1BOBill, cTp. 36-41.

BIBill, ctp. 30-35 (cBemomTBO Ha Dugdale) u crp. 144-46 (cBemomtBo Ha Turberville).
182Bill, cTp. 55 (HarmaceHo BO OpUrMHAJT).

185 Bill, cTp. 217(HarmaceHo BO OpUTUHAT).

B4 Bill, cTp. 238-239 (HAr1aceHO BO OPUTMHAT).

185 Bill, cTp. 239 (HarmaceHo BO OpUrMHari).

186 Bill, ctp. 240 (HarmaceHo BO OPUrMHAJT).
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WN3pasute BO OBHWe paHU CjIydad He ce CeKorall KOPUCTeHU CO rojema
MpeLnu3HocT U ToctojaHocT. Illemapa TBpAu meka ciydajor Cradopq
MOKayKyBa JleKa KoH KpajoT Ha XVII BeK ,MopasiHaTa CUTYPHOCT U HETOBUTE
KOpeJaTHBHU HU3pasu Ha JIBOyMeme Owie BeKe mnpudaTeHU oOIULIU
Ha paclipaBa BO CYJICKUTe Mpollecu Ha BepcKo TpenaBcTBO.'¥ IllTo ce
OoJHeCYBa J0 apryMeHTOT Ha 0OBUHUTEJICTBOTO, lllermap i ro muHTEpIipeTrpa
OBOj apryMeHT KaKo M3eJIHauyBakke Ha U3pa3oT ,,MOpPaIHO ybeayBame“ co
»CYZIICKa YBEPEHOCT" 1 YKa’KyBa Ha Toa JleKa U [iBaTa n3pasa MoyKe Jja OujiaT
IIOBOJIHU 3a MopaJiHa curypHocT.!®8 [llenap/ 3aKkydyBa Jieka oBaa paBeHKa
Iy ofipa3yBa Oapamara Ha BUJIKMHC 3a ,MopasiHa CUTYPHOCT - KOJTMUMHAaTa
Ha CBeJIOLITBO BO CBET/IMHA Ha JIMUHOTO 3HAaeHe U UCKYCTBO Koe Ou yoeImiio
eJleH YOBEK KOj Mopa Jla MpecyAu JleKa OCHOBA Ha MpecyjiaTa € HaJiBop Off
IBoyMeme".189

JasukoT Ha wu3pa3yBame Bo ciaydauTe of XVIII Bek He ce paslMKyBa
3HAUUTE/IHO Oof] cjydauTe KOH KpajoT Ha XVII Bek. Illannupo cMeTa geka, BO
cinyuaute on 1700 - 1750 roguHa ce 3rojieMusia yiiorpebaTa Ha U3pa3suTe
»YMOT“ 1 ,Cyl“ a KOpUCTemeTo Ha Hu3pa3oT ,CoBecT“ ce HamanI.'%
Ynorpebara Ha u3pas3uTe ,3a70BOJYBa“ U ,BepyBame” o7 CTpaHa Ha
CYyIMUTE CTaHaJla [IouecTa Kora ce 300pyBajio 3a olleHa Ha JoKa3uTe.!!
WNakoBociyyaute HarnouetokoTHa X VIIIBeKu3pasure, 1pocyyBame, O[JHOCHO
cyn“ u ,pa3dupame” ce TojaByBaaT I0YeCcTO ofl ,BepyBame” WIN ,COBecT”,
[Iarmpo mpeAyrpeyBa fieka 3auecTeHOCTa He Tpeba J1a ce TOJIKYBa KaKo 071pa3
Ha ry0ebe Ha BepCKU aBTOPUTET U CeKyJlapu3aliija Ha OIMIITeCTBOTO, OUiejKu
u3spasute ,.Cya“ U ,BepyBame” uecTo ce rojaByBajie 3aeqHo.? HamecTo Toa
[ITanupo ykaKyBa /ieka OBUe MPOMEHU BO TepMHUHOJIOTHjaTa YKa)KyBaaT Ha
TrorojieMa rpuska 3a CUTyaljuuTe BO KOU ITopoTaTa 01 MOyKeJsia Jla UMa IBOjou
BO BpPCKa CO JIOKa31Te U HUBHUTE ITpecyau.'

CvaemwaTa Ha bocToHcKuoT macakp oa 1770 Bo
aMepPUKaHCKUTe KOJIOHUU

CraHzmapZloT Ha pa3yMHO [BOYMele 3a MpB NaT ce I[ojaByBa BO
aMepHUKaHCKUTe KOJIOHUU BO Pekc tipouuus IIpeciuon (,IIpecition) u Pekc
tipowius Bemc (,Bemc*). OBue gBa ciayuau Ousie MCTO TaKa IMO3HATU KaKo
cynemwaTa Ha boctoHcKuoT Macakp oz 1770 roguHa.'”* 3aBpurHuTe 300poBU

87Sheppard, ctp. 1181.

188 Sheppard, cTp. 1181.

89 Sheppard, ctp. 1181.

9 Shapiro, JIBoymemse, ctp. 20.

I Shapiro, [IBoymeme, ctp. 20.

92Shapiro, [IBoymerse, cTp. 20. Bugu uctuo taka, Shapiro, Mopanta curypHocrt, ctp. 171.

95 Shapiro, [IBoymere, cTp. 20-22.

194 OnmmpeH W3BeINTaj 3a Cyermara MoBp3aHU CO MacakKpoT Bo BOCTOH Mojke fla ce Hajme Bo Legal
Papers of John Adams (I[TpaBHuTe mokyMeHTH Ha IToH Axamc), L. Kinvin Wroth and Hiller B. Zobel, eds.
(Cambridge, Mass.: The Belknap Press of Harvard University Press 1965), Vol. 3, p. 46-98 (hereinafter
“Legal papers of John Adams”). Bugu uctio tiaxa Morano, ctp. 516; Whitman, ctp. 193-194; Shapiro,
IIBoyMmembe, cTp. 22; Sheppard, ctp. 1190.
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Ha CTpaHKUTe U yIiaTcTBaTa Ha cyujaTa o mopoTaTta Bo [IpecitioH He bue
IOKYMEHTMpaHH!, TaKa IITO HeMa ITOTBpa Ha/ii CTaHAapj Ha pa3yMHO
IIBOyMere OMJI BCYIIHOCT ITPUMEHeT BO OBOj ciydaj. HaBoymHO, Bemc 6ut
MIPBUOT CJIy4aj Kajie KOHKPEeTHO ce HalTpaBuIa pa3/inKa romMery cTaHap/ioT
Ha JJOKa)KyBaibe Ha OU/10 KAKBO gBoyMerse U Ha pa3zyMmHouio gaoymerve. I1pef
Ila TO JUCKYyTHpaMe OBOj CjIydaj IMoTpebeH e KPaToK BOBeJ BO HACTaHUTE
IITO JIOBeJIe A0 cylemaTa Ha BOCTOHCKMOT Macakp.

Ha 5 maprt 1770 roguHa Bo BbocToH, MacauyceTtc, raTposia Ha OpUTaHCKU
BOjHUIIU Ce COOUMJIa CO ToJiNa rparaiu Ha bocToH. BojHuiiure off narposnara
Ou1sIe MCIIPOBOLIMPAHU OJ TOJIaTa U IyKajie BO HUB MpHU LITO yOuie rer
nunia. OBOj MHIUAEHT pe3yITUpasl BO IOKpeHyBamke Ha OOBUHEHHE 3a
yOuCTBO MPOTHB BOjlauoT Ha marposiata - Kametan [IpecToH - U ocyMm
Ipyru BojHulM. Bo omOpaHaTa Bo ABaTa ciaydau ce ITojaBuil [loH Amamc
(koj mogmorHa ctaHan BTop npetcepaten Ha CAJI). Pobepr Tpur Ilejn
ro 3acramyBajl OOBUHUTEJICTBOTO. Bo ciyuajor [IpecitioH, BOauoT Ha
raTtposara 6us ociobogeH. Bo ciyyajor Bemc, 1ecT o1 0CyM BOjHULIY O1JIe
oco000/ieHu, HO OCTaHATHUTe /IBajija BOjHUIA OUIe OCy/leHU 3a YOUCTBO Of
rojieceH o0IUK."

Apamc, Bo ogOpaHa Ha OpPUTAHCKUTE BOjHUIIM, BO HETOBUTE 3aKJIYUHU
apryMeHTH TBP/U ieKa ,,Hajio0poTo ITpaBmJyIo BO CTyYau Kajie UMa JBOyMeHmhe
e TIpUKJIOHYBalhe KOH ocJiobo/iuTesIHa Ipecyja, a He OOBUHUTETHA
mpecyza .... AKo ce JBOyMHTe BO BMHATa HA 3aTBOPEHUKOT HUKOTrall He
ro mporjacyBajTe 3a BUHOBeH...“ 1% [IejH ce coryacyBa JgeKa IMOPOTHULIUTE
Tpeba fa AoHecaT ocj000/uTe/THA TIpecy/la aKo MMaaT HeKaKBU [IBOjOU;
ceriak, TOj TBPAY JieKa HUBHUTe JIBOjOU Tpeba Ja OusaT OCHOBaHMU:

3aToa, aKo IpU HCIIUTYBakeTO Ha oBaa IPUUYMHA JOKA3UTe He ce
ITOBOJTHY 3a [ia Be yOeaT Ha/IBOp O pa3yMHO IBOYMeHe BO BUHATa
Ha CUTe WIM Ha HEKOW O] 3aTBOPEHUIIUTe Torail Ha Temesl Ha
MWJIOCPIIMETO M Pa3yMOT Ha IpaBjara Ke r'm ocjob0/uTe, HO aKo
IIOKa3UTe ce JIOBOJIHU 3a Jla Be yOeaaT BO HMBHATa BUHA HAJBOP
o7l pa3yMHO [IBOYMeEHe, IMpaBjlaTa Ha 3aKOHOT Oapa off Bac Aa T
IIporjacuTe 3a BUHOBHU ...'%’

YmaTcTBaTa Ha CyAguMTe JI0 TIopoTara Ousle caMo JIeJTyMHO 3auyyBaHH,
3aToa He e jaCHO [1aJii THhe KOPUCTeJie u3pa3u Ha Pa3yMHO JBOYMeme.!%8
[IpeTcepaTesioT Ha cynoT, MeTjy Xejin, UM I'i aja cjaelHUBe yIaTCTBa Ha
roporara: ,,AKO He CTe CUTYPHU HeEMOjTe ja [IoHecyBare Ipecy/ia; OHOCHO,
aKO ce NIBOYMUTE BO BMHAaTa Ha 3aTBOPEHUKOT He ro IporjacyBajTe 3a
BUHOBEH; OBa CeKorall e IpaBuiIo 0co0eHOo BO cjlydyau Ha }KUBOTOT.1%?

95 [TpaBHM IoKyMeHTH Ha [loH Afiamc, Tom 3, cTp. 46-98.
1% [TpaBHu gokyMeHnTty Ha Llon Agamc, ToM 3, cTp. 243.
Y [TpaBHM foKyMeHTH Ha [loH Anamc, Tom 3, crp. 271.

1% Morano, ctp. 517.

9 TTpaBHM IoKyMeHTH Ha [lon Aflamc, Tom 3 crp. 243.
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Cynujata Ha noBUCOKUOT cyp [lutep OnuBepu fan ynaTcTBa Ha moporaTta
»,aKO BO 1IeJIOCT BUe UMaTe OWIO KaKBO pasyMmMHO gBoyMmere 3a HUBHaTa
BHHA, TOraill Be MopaTe, BO COTJIAaCHOCT CO Bjiajieelbe Ha IPaBoTo, Ja ce
M3jacHUTe JieKa ce HeBUHM.” 200

M3yuyBauuTe cyrepupaar pa3jiMuHu TOJIKYBama 3a YyIIoTpebeHuTe u3pasu
Ha pa3yMHO JJBOYMelhe BO YIIaTCTBATa JlaJleHW Ha MopoTaTa BO CYJ/ICKUTe
IIpoIecu MOBp3aHU cO MacakpoT Bo bocToH. Criope MopaHo yrorpebata
Ha TepMUHOJIOTHjaTa Ha pa3yMHO [IBOYMele 3Hadesio ,IpoOuBame Ha
TpaauiiijaTa“.?’! CripotuBHO Ha Toa Illanupo cMeTa fieKka ,ciydauTe bocToH
He YKa)KyBaaT Ha Toa JieKa CTaHJIapjloT Ce CMeTaJl 3a HellITO MHOBATUBHO
1 OOBUHMTEJICTBOTO U IOpOTATa Harjacuie JleKa Ha OOBUHETHOT MYy ce
cydeno criopejl TpaJAullMOHajIHATA aHIJ/IMCcKa MpuMeHa“.?? 3a BurMmaHh,
»aAPTYMEHTUTe 3a BpeMe Ha Cy/lelheTO Ha CcJlydauTe MOBP3aHU CO MacakpoT
BO BoCTOH ... ce ypaMeHH BO ja3MKOT Ha TeoJjiorujaTa Ha 1obe3begex nart*.2%
Tojob6jacHyBa ieka aprymeHTuTe Ha [1ajH TpeOa fa ce chaTaT BO KOHTEKCT Ha
MopaJiHaTa TeoJIolIKa JIUTepaTypa, OTIIOpHA Ha ITpeKyMepeH paJiuKaanu3am
na ,CPKATE HA CcOoBecTa He Tpeba Jla ja cIipedaT 3aJloOBOIMTeTHATa
paboTaTa Ha jaBHaTa rpasmga“.2%

Mopano u I[llanmupo He ce coriacyBaaT BO OJHOC Ha 3HaUYeHeTO U e(PeKToT
o7] yraTcTBaTa Jio TlopoTaTa Bo 0Boj ciiyuaj. MopaHo TBp/u fieka 6apameTo
3a Pa3yMHOCT OWJIO MCTAaKHATO O] CTpaHa Ha OOBUMHUTEJICTBOTO 3a Jla T'O
HaMaJIu CTelleHOT Ha JOKa)KyBarbe U Jla TIOMOTHe I10JIeCHO /ia ce JjoHecaT
ocynu.?> CripoTuBHO Ha Toa, Illanmupo TBpau AeKa KBajMduKalujaTa
Ha pa3syMHO JIBOyMele KaKO CTaHJap] Ha JIoKajKyBalhe He e BUCTHUHCKO
3aMUHYBale Of] MOPaHENIHUOT CTaHjap]i Ha COBECT WIN [iB0jba, TYKY
ITpUPOHA TToCIeAuIla Ha IMPUMeHaTa Ha COBPEMEHOTO pa3sMUCTTyBame.?%°
[Ilenapa ce obuayBa fa ru ycorjacu rieguintata Ha Mopano u Illanupo
3aKJIyUyBajKU [eKa U [IBeTe T[JIe[IUIITAa MOKe [ia OujaT BO IIpaBo:
,YTIATCTBATa ce BO COrJIACHOCT CO HOBaTa TePMUHOJIOTHUja Ha BpeMeTo, HO
ce ¥ BO CIIPOTUBHOCT CO ja3WMKOT Ha of0paHaTa, BO KOPUCT Ha JIp;KaBaTa
Ipy OjiIydyBameTo Ha nopotaTa“.?”” Taka, ,apryMeHTUpameTo oJi CTpaHa
Ha OOBUHMTEJICTBOTO OW/IO U /la TOMOTHe Ha MHOTY CYIITW/IeH HauuH Ha
CJIy4ajoT Ha OOBUHUTEJICTBOTO, HO OWJIO W YCOIJIaCeHO CO COBPEMEHUTe
rorjieau 3a MpupojarTa Ha mpecymgara‘.2®

200 [TpaBHM mOKyMeHTH Ha [loH Amamc, Tom 3, cTp. 309.
20 Morano, ctp. 518.

202Shapiro, [IBoymerse, cTp. 22.

205 Whitman, ctp. 194.

204\Whitman, ctp. 193.

205 Morano, cTp. 514.

26 Shapiro, /IBoymeme, ctp. 20-22.

27 Sheppard, ctp. 1192.

28 Sheppard, cTp. 1192.
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CnyuauTe ong Onng bejnu

CrnenHaTa cepuja Ha cjlydad Ha pa3yMHO JIBOYMeke AMCKYTUPaHU o] CTpaHa
Ha usyuyyBauue ce ciaydauTe Ha Ong bejnu Bo cpepuHarta Ha 1780-TuTe.
[TpenuicuTe ofi cyfieraTa Ouie 00jaByBaHU BO 3aliucuiie HA cygerauia Ha
Ong bejau. JlanroejH HaBelyBa JieKa 3atiucuitie Ha cygersatiia Ha Oag bejau
,Ceé HajBepojaTHO Hajmobap M3BelITaj IITO HUe HeKorail CMe o UMaJsie 3a
TOa IIITO Ce Cy4yBaJio BO OOMUHUTE aHTJINCKU KPUBUUYHU CY/IOBU IMpe]]
BTopara mnosioBuHa Ha XVIII Bek“.?” Cemnak, 3auucuilie Ha cygerwatia Ha
Ong Bejau He ro coipyKaT CETO OHA IITO OMIO KayKaHo BO cy. [eTtanute o
ofbOpaHaTa U IpaBHUTEe apryMeHTU Owie pemoBHO mucryimtaHu.?'’ [IpBara
objaBeHa 30MpKa Ha cyjewa gatupa oh 1674 romuHa; NpBUTE U3IaHUja
Ouse camMo KpaTKU pe3nMea Ha CyjlerbaTa Kou Oujie HajuHTepecHU 3a
rnoimupokara jaBHocT.”!! M3BeniTanTe 3a cygemara Bo TeKoT Ha XVIII Bek
ce TMOJIeTaJIHU U BKJIydyBaaT KOMEHTapu Ha CyJUuTe TP CYMUPamheTO Ha
Iokasute. OBMe KOMEHTapu Ce HajBayKHM MPU aHajiM3a Ha CTaHapnioT
Ha JIoOKaKyBaibe OUjiejKu CcyiunTe MoBpeMeHO oOe30e/iyBajie HACOKU KOU
IMMOPOTHULIUTE MOKeJie Jla T cjiejaT BO TEKOT Ha CBOUTE JIMCKYCUU.

Ha nipumep, Bo ogHOC Ha cyzeweTo Ha [lon Kiapk Bo 1783, Koj 61 oOBUHET
3a youcTBo, 3auucuite Ha cygerwauia Ha Ong bejau obe3bemyBaaT KpaToK
rpersie]l Ha OOBUHEHUETO U 3alMCHUK O] CBeJloUeHheTO Ha HEKOJIKY
cBemoiii. Ha KpajoT Ha cyllemeTo cyaujaTa ''d CYMUPal IOKasuTe U U
rperiopava’sl Ha rmopoTara:

Tpeba ma pasriefarte uetTupu pabOTU rocriofia, IIPBO AAJIA CTe jaCHO
30¢g0BOJIHU CO BUCTHMHATa Ha [IOKa3UTe M CO Pe3yJITaTOT Ha CUTe
IIOKa3u 3aefJHO JleKa 3aTBOPEHUKOT € YOBEKOT IITO I'0 MOBpeIul
IMOYMHATHUOT; ... AKO He CTe jaCHO 3agOBOJIHU Of, IOKa3uTe JleKa TOj
“Ma BUCTUHCKU TIOBOJ, 32 CMPTTA Ha YOBEKOT TOTAlll TOj HE € BUHOBEH
3a YOUCTBO ....

AKO 3eMajKu ' [IpeJiBUJL CUTe OBHE OKOJIHOCTH jaCHO CTe 3agOBOJHU
IleKa paHaTa Ouia TpuurHa 3a HeroBaTa CMpPT U UCTO TaKa CTe jacHO
30¢g0BOJIHU CO BUCTMHUTOCTA HAa OCTaHATUTe [OKa3u U [leKa CTe
3a/J0BOJIHU CO Pe3yJ/ITaTOT O] TUe OKAa3U KOj jaCHO JOKasKyBa JleKa
3aTBOPEHMK € YOBEKOT KOj MY ja HaHeJI paHaTa ... BO TOj cjiydaj Ballla
IIOJKHOCT € ja IO IIPOoIJlacuTe 3aTBOPEHUKOT 3a BUHOBEH I10 OBa
00BHHEHHeEe: AKO O/1 Ipyra CTpaHa ITak cMeTaTe JieKa UoCUoU Upocuiiop
3a gsojba BO BUCTUHUTOCTA Ha [IOKA3UTe, WIK JleKa BepyBamheTo BO
BUCTUHUTOCTA Ha JJOKA3UTe He e JIOBOJIeH JI0Ka3 ... BO TOj CJIy4yaj
Ballla JIOJIFKHOCT e 11eJIOCHO Jla TO 0CJI000/JUTe 3aTBOPEHUKOT. ...

29 Langbein, AKy3aTOpHO KPUBUYHO Cyfiere, cTp. 271.

20 Bugu untepHeT uspanue Ha The Old Bailey Sessions Papers (3atiucu Ha cygewa Ha Ong bejau) 3a
nepuonioT 1674-1913, mocramHo Ha http://www.oldbaileyonline.org (mocnemen maT mpucrarieHo Ha 14
arpun 2016).

2 Bugu The Proceedings of The Old Bailey (Cygewatua Ha Oag bejau), The Value of the Proceedings
as a Historical Source (BpepHocTa Ha cyfemaTa KaKO UCTOPUCKU M3BOD), goctiatHo Ha http://www.
oldbaileyonline.org/static/Value.jsp#reading (mociemen mar npucrareno Ha 14 ampu 2016).
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3aroa, JoHeceTe ja BalllaTa Ipecyja crope]] BalllaTa COIICTBEHa
coseciul, Tpeba fja OujieTe jacHO 3aJI0BOJIHM .... AKO Off Apyra cTpaHa
cMeTaTe JleKa IOCTOU OWJI0 KaKBa pasymMHa UpUuduHa 3a gsojoa BO
caMuoT (aKT JleKa YOBEKOT MY Ce 3aKaHyBaJl WU JleKa paHaTa Ousia
MpuYrHa 3a CMPTTAa, Torall ocjoboeTe ro.??

On u3pa3yBambeTo KOPUCTEHO BO OBUE YITaTCTBA JIaZleHU Ha TIOpOTaTa He MOyKe
jacHO J1a ce 3aKJTy4u JaJid CTAHAAPI0T HA PA3YMHO JIBOYMEHE CTaHaJl [TPaBUJI0
Ha HMBO Ha 3aKoH. M3pas3uTe ,,jacHO 33/I0BOJIHM" 1 yIIaTyBawkeTo Ha ,,coBecTa’
JIMJaT HA OHa IITO M3ydyBauyWlTe T'O O3HaAuyBaaT KaKo IMOYETHUOT CTaHap[
Ha 3agosojieHa cosecul. Bo Bpcka co yTBpAyBale Ha BUHATa WIM HEBUHOCTA,
cyauvjaTta 300pyBa 3a ,,pa3yMHa ITIpUUKHA 3a ABOYMEHe ", Koja MOyKeOU € CHHOHUM
3a JJOKaKyBame HaJIBOP O Pa3yMHO JIBOYMEHe.

Bo cymemweto Ha IloH XurumHcoH Bo 1783 ropunHa, Koj 6u1 0oOBUHET 3a
KpaykOa U ImpoHeBepa cy[ifjaTta r'd CYMUpPaJI JOKa3uTe U Ha MopoTaTta I Io
rperiopaydasi cjieJlHOBO:

Bo peurnicu cekoj crydaj IITo oara npej Bac IoCTOU 1IBPCTa MOKHOCT
MMO3UTUBHUTE (PaKTU BCYIIHOCT Ja He ce OOKa)KaHM CO ITOMOIII
Ha CBeJoLM KOU Io BUesie Toa, TOorall IIOCTOU rojieMa MOKHOCT
IleKa HeKOoj ApYyr Mokebu ro mu3Bpummia aenoto: Ho mpupopara Ha
IIoKa3uTe Oapa MmopoTaTa /ia He ce BOJIM CO TaKBa CTPUKTHOCT Kora
ce BO Mpalllake J0Ka3u KOU JoaraatT npej HUB U Cce HajeBUJEeHTHU,
OuIejK1 aKo He e Taka He OM OMI0O MOKHO CTOPHUTEJIUTE Jla OuaaTt
U3BeJleHU TIpe]l nuileTo Ha mnpaBpaTa. OHamy Kajle IITO MMOCTOU
pasymHa moxxHocul geKa 6e3 orje/] Ha U3TJIeJIOT, eJIeH YOBEK MOKe
Ila Oujle HEBUH, TOralll Toa Tpeba ga ce ynorpeobu: Ho, ako Toa oxau
TIOHATaMy 1 aKO He IIOCTOU HUIITO OCBEH AUCONYWHA BEPOjaUHOCU,
Kajie UITO CUTe MOpAJjHU BepojaliHOCUiU Ha JIOKa3UTe ce MPOTUB
3aTBOPEHMKOT, Kajle IITO HHUIITO He MOKe Ja o cIlach, OCBEeH
atconyuwHawa MoXKHOC ieKa Toj MOyKe Jja Oujie HeBUH, Ol Toa Ja
ce 3aKJIyuM JieKa e HeBHMH OU 3Hauejio Jla ce o[ MIpejiajieKy U Toa
Ou 3HauesIo JIeKa HeMa [ia Oujle MOJKHO Jla [ie/lyBa jaBHaTa IpaBja.
3aToa, BUCTMHCKOTO IIpalllaike 3a Ballle pas3rieyBame e JIaiid OBOj
(akT, KaKo IITO UM CYIUMe Ha cuTe Apyru QaKkTu KOU ce CIyuyBaaT BO
TEeKOT Ha CeKOjgHeBHUTe OJIHOCH CO JIyI'eTo U BalllaTa KOMyHUKAall1ja
elleH CO [pyr, u3riega OekKa e IOKaykaH 3aJI0BOJIMTE/ITHO U O]
MoOpaJHa rjiefHa TouKa JeKa OBOj 3aTBOPEHMK Mopa [ia € JIULIeTO
KOe TO COKPUJIO OBa IMCMO U T'M 3€JI0 OBHe OeJIelIKN O] Hero, ako
TOa € IIPaBUUYHMOT Pe3yJITaT Of] OBHe NOKAa3H, Torall 3aTBOPEHUKOT
€ BUHOBEH U Ballla IO/LKHOCT e Jia I'o IIporjacuTe 3a TaKoB. AKO Ha
TeMmeJl Ha pasrjiellyBabeTOo Ha JOKa3uTe BO BalIMOT YM OCTaHyBa
OUJI0 KAKBO pasymHo gsoymere IeKa TOj € UOBEKOT KOj o CKPUII
IMMCMOTO U T'M 3eJ1 OejIellIKUTe OJf Hero, Torail Toj MMa IpaBo Ja ro
ocioboaute.?

22 Cygewettio Ha [loH Knapk (Trial of John Clarke), Cynemata Ha Onp bejmu, Ref: T17831210-4 (HarnaceHo
o[ aBTOPOT).

25 Cygemrettio Ha [lon XuzuHcoH (Trial of John Higginson), Cynemara Ha Onp bejmu, Ref: T17830430-67
(HarmIaceHo ol aBTOPOT).
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Bo oBoj ciyuaj cyaujaTa npaBu pasjivKa IoMery ,arncojiyTHa MOKHOCT® U
»,MOpaJiHa BEpojaTHOCT", CO IIITO YKayKyBa Ha Toa [ieKa ariCoJTyTHa MOKHOCT
3a HEBUHOCT HeMa Jia Oujle JTOBOJIHA 3a 0OCJI000JIyBamke Ha OOBUHETHUOT.
CyaujaTa Beu ieKa ako JOKa3uTe ,,3aJJ0BOJIUTEJIHO ja MOKaKyBaaT" BUHaTa
Ha OOBUHETHOT, TOoralll IOPOTHULIMTe UMaaT ,,JOJHKHOCT Jia TO Iporjacar
3a BUHOBeH". TaMy Kajie IITO IMOCTOU ,, pa3yMHO JBOYMeHe", 0OBUHETUOT
1Ma ,[IpaBo Ha oc0b0ayBame”.

W3pasuTe Ha pasyMHO [IBOYMeHe Ce IOBTOPYBaaT U BO APYru cjydau
nojioitHa. Bo ciyuajoT nipotuB Puuapp Kopbet, Bo 1784 roguna, Koj Oun
0oOBUHET 3a MOJMETHYBame ToyKap, Cy/ifjaTa i1 To Mpernopayvas Cae/IHOBO
Ha MOpoTaTa BO CBOETO pe3uMe 3a JOoKa3uTe:

Ho Bue rocrozja 3emeTe TW TIpeIBUI| CUTEe OBUE OKOJIHOCTU, BO
TaKOB CJTy4aj CUTYPHO HeMa /ia OCYJIUTe eJieH 3aTBOPeHUK CcaMo Ha
TeMeJl Ha COMHeBamhe; HO aKo cMeTaTe /ieKa He ITOCTOU BepOjaTHOCT
HEeTroBOTO OJTHECYBame Jla € BO COTJIaCHOCT CO HeroBaTa HEBUHOCT
TOralll cCTe 0OBP3aHM /ia To TIpPorjiacuTe 3a BUHOBEH; Jac He caKkaM Jia
KaykaMm Jleka Tpeba fja /iejcTByBaTe MPOTUB CUTE JIOKAa3U WIM JleKa
aKo BO BallMOT YM CTe jaCHO W HaBUCTWHA yOeJleHU BO HeroBaTa
BUHa Tpeba Jla To ocsiobo/iuTe, TYKY BU BejlaM aKo MOCTOU pa3yMHO
gBoyMerbe BO TOj C/Tydaj IBOYMEHeTO Wipeda ga 0g1yuu 80 KOpUCi Ha
3aTBOPEHUKOT.?!

OBoj cyuaj MoKasKyBa JleKa IIOPOTHULIUTE OuJie ,IOJKHU 1a I'o ITporjiacar
OOBMHETHOT 3a BUHOBEH aKO He TIOCTOela ,MOKHOCT ... KOja ofiesia BO
MpUWIOr Ha HeroBaTa HEBUHOCT", Ia Celak, ce YMHU JleKa Ce OCTaBajio
Ha JUCKpelija Ha MOPOTHUIIMTE Aa ociobojaT BO CjIydaj Ha ,, pa3yMHO
IBOyMeme“,

Bo cymemwero Ha Josed Pukapip Bo 1786 roauHa, Koj Oua oOBUHET 3a
yOMCTBO, He TIOCTOM IUCKpelMoHa (hopmysanuja: ,,AKO CTe 3aJI0OBOJIHU
rocrnojia, Bo 1jeJIMHa, JeKa TOj € BUHOBEH MporjlaceTe I'o 3a TaKOB; aKo ce
COOUHUTE CO OUJNO0 KaKBO pasymHo gaoymeme, ocsiobomere ro“.?> Kora ouna
yydTaHa IpecyaaTa OMIo KajkaHo JieKa OOBUHETHOT ,e OCYIeH, Bp3 goKasu
WO ja uckayuysaaill cexkoja MoKHoCll 3a gaoymetve... 210

OBue ciyyau MOKa)KyBaaT [ieKa TeIIKO e Ja ce paclio3Hae OWIOo KaKoB
KOH3UCTEeHTHO MpUMeHeT Wiu JedUHUpaH CcTaHAap/d Ha JoKasKyBambe. He
cuTe 3auucu Ha cygewauia Ha Oag Bejau cogpyKaT 11eJIOCHHU HeEIpOMeHeTHU
Konuu Ha 3amnucute.?’ Pa3nuuHU Cy[juM Ce UMHM JleKa pa3/IMdHO To
bopmMmynupase cTereHOT Ha JIOKaKyBambe.

214 Cygemwettio Ha Puuapg Kopbetu (Trial of Richard Corbett), Cynemwara Ha Onp bejmu, Ref: T17840707-10
(HarmaceHo oji aBTOPOT).

5 Cygeweuio Ha Josegp Pukapy (Trial of Joseph Rickards), Cynmewata Ha Onn bejmm, Ref: T17860222-1
(HarmaceHo oji aBTOPOT).

26 Cygervettio Ha Jozed Pukapu, Cymemara Ha Oy Bejnu, Ref: T17860222-1 (HarmaceHo off aBTOPOT).

27 Bugu Langbein, AKy3aTOpPHO KPUBUUHO CyZerhe, CTp. 264-65, pasriefiyBame Ha HeloC/IeTHOCTUTE BO
YIIATCTBATA Jia/IeHN Ha MOpOTaTa BO OBOj MEPUO]I.
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WNako cyguuTe KopucTesie M3pasy Ha Pa3syMHO [BOYMeHe BO yIlaTCcTBaTa
IajeHu Ha [opoTaTa, HEKOH3UCTEHTHO Cce KOPUCTEeHU pa3IiudyHU
dopmynaruu. I1a Taka, cTaHIapaOT Ha JOKa)KyBalbe Ha pa3yMHO JBOYMEHE
He ce HUCKpHUCTaIM3MUpal KaKo cTaHap ce Ao KpajoT Ha XVIII Bek.

Pa3yMHOTO JiIBOyMeme BO IPaBHUTE TPYIOBU

Bo aHI/10-cakCOHCKUOT CBeT U3pa3uTe MOBP3aHU CO CTAaHAAP/IOT Ha Pa3yMHO
IIBOYMelhe ce TI0jaBuJie He caMo BO yIlaTCTBaTa iaJieHU Ha IIopoTaTa, TYKY 1 BO
npaBHuTe TpygoBute. Bo XVIII Bek, mpaBHUTE TPYIOBU OUJIe TOJIKY B/IMjaTeTHI
IITO TUEe ,KAaKO aBTOPUTETHU TEKCTOBU T'M 3aMeHWIe MpUpadyHUIIMTE Ha
MupoBHaTa npaBga“.?® TpymoBuTe 3a JoKa3uTe BO 00M4ajHOTO 1paBo Bo XVIII
u XIX Bek ce TeMesiesie Ha puno3ocure of [IpocBeTuTeIcCTBOTO.2"

Ha npumep, efieH ol IpBUTe TPYAOBU 3a JoKa3uTe - 3aKoHou Ha goka3u??°
(mpBraT objaBeH Bo 1754) op ctpaHa Ha Cep Iledbpu I'unbepr (1674 - 1726)
011 o1 BiijaHue Ha ujenTe Ha JIoK 3a crereHUTe Ha BepojaTHOCT.??! Cep
['1nbepT MCTO TaKa ce OCBpHA/l HA HMBOATa Ha CUTYPHOCT Ha BusikuHc.???
Cropen Cep T'mnbept, mpolleHKa Ha BepojaTHOcTa Oapa BHHMATEJIHO
pasriiefyBalbe Ha KpeauOWUTETOT Ha CBEJIOKOT. AKO CBEJIOKOT e
BEepPOJJOCTOEH, He MOCTOU MpUUMHAa 3a [BOYMEHEe BO HEroBuTe Hu3jaBu.??
Toj objacHyBa AeKa mpecyauTe He IoceyBaaT ariCoyTHA CUTYPHOCT, HO
cyfewaTa BTeMeJleHU Ha BepPOJOCTOjHU CBEJIOIM 3aBplllyBaaT CO Mpecyau
3a KoM MopoTaTa HeMa ITpUUKHa [ia ce TBOYMU.?%*

[ITanmupo TBpAu AeKa Toa mto ['nnbepr ja yriorpebusn dopmymanuja Ha JIoOK,
Kako M H3pa3uTe KOU ce KOopucTesie Bo cyackuTe npolecu Ha XVIII Bek,
cyrepupa fekKa ,[IpaBUJI0TO Ha Pa3yMHO JBOYMEHE MMPBO Ce TIPUMEHYBAJIO
CaMO Ha IUPEKTHOTO CBEJOUITBO U JleKa Ha [IOYEeTOKOT He Ce TIPUMEeHYBaJIo
Ha TocpegHuTe JoKa3u".??

ABTOD Ha ipyra BiujaTe/iHa paciipaBa e [lejmc BusicoH, cyzicku copabOTHUK
Ha BpxoBHuot cyn Ha CAJl u mpodecop Ha [IpaBHUOT (hakynTeT.??* Buicon
ce moTmMpa Ha gpyra duio3zodcKa IIKosa, omHocHo Ha IlIkoTcKaTa mikosia
Ha 3apaB pasyM. IlIkonara Ha 37paB pa3yM pasBwia ¢uio3oduja Koja ru
“3MeHWIa HauesiaTa Ha JIoK, oTdprajku ja ctapata dumosodcka Tpaguiija
criopef Koja CUTYPHOCTA MO>Ke Jja ce TIOCTUTHE CaMo ITPeKY JIeMOHCTPUPabeE.

28 Shapiro, [IBoymeme, ctp. 140.

29 Shapiro, /IBoymeme, cTp. 26.

20 Geoffrey Gilbert, The Law of Evidence (3axkon 3a mokasu) (Joseph Crukshank, 1805) (moHatamy
Bo TekcroT Gilbert). HeroBara pacrpaBa Ouna cocraBeHa mnpep 1726, roguHaTa Ha HeroBaTa CMPT.
W3nanuja of Taa pacrpasa usserie Bo 1756, 1760, 1761, 1764, 1769, 1777, 1788, 1790, 1791-1794, 1795-1797,
1801. Tom 2 on msmanueto ox 1791 e mocrarHo Ha https://archive.org/details/lawevidence00gilgoog
(mocnepen nat npucraneHo 14 arpumn 2016).

21 Gilbert, cTp. 1-2.

22 Gilbert, ctp. 1-3.

25 Gilbert, crp. 1-4.

24 Gilbert, ctp. 2-4.

25 Shapiro, JIBoymerse, cTp. 26.

26 The Works of James Wilson ([enara Ha [Ilejmc Buscon), Bo 2 Toma, (James DeWitt Andrews ed.,
1896) (rmonaramy Bo TekctoT Wilson). Online version is mocrtamHo Ha http://www.constitution.org/
jwilson/jwilson.htm (mpucraneno xald ampun 2016).
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dusio3oduTe Ha ITKOIaTa HA 3[IPaBUOT pa3yM UHCHUCTHpasie JleKa TAaKBUOT
CcTaB HeMajl 3Hauele BO CeKOjIHEBHUOT KUBOT OUJIejKU CeKoe CBeOIITBO
6u ce kKaacuduIMpaso camo KaKo BepojaTHo.?” 3a dunosocdure Ha
3IpaBUOT pPasyM AOOpO MOTBpAeHU (hakTu Ouse KiaacupULIMpaHU KaKo
3Haehe, a He KaKo MUCJIemhe WU BepojaTHOCT.??8

BusicoH HampaBui pasfiMKa [oMery JIBa BHJA Ha Ppa3sMUCTyBame:
JIIEMOHCTPATUBHO UM  MOpPa/JIHO. JIeMOHCTPaTUBHOTO  pa3MUCTYBambe
MPOU3BeJlyBaJI0O aliCTPAaKTHU BUCTUHU, a MOPAJTHOTO pa3sMMCJTyBame ce
oJlHecyBaJio Ha ,,BUCTUHCKM HO 3aBMCHU BUCTHMHU U BPCKU KOU Ce OJIBUBaaT
Mery HelllTaTta IITo roctojaTt”.?? Criope; BusicoH cBeIoIITBOTO OMJIO eJIeH of
HajBa)KHUTe M3BOPU Ha MopaiHu gokas3u. Toj gucKyrupas 3a MpuIruHUTe
3a IBOYMee 3apajid Bepo/IOCTOjHOCTa Ha CBeJIONITBATa, KAaKO Ha MMpUMep
KOMIIETEHTHOCT Ha CBEJIOKOT, MPeJIXOAHO JIa)KHO CBeJIOUITBO, yriief Ha
CBEJIOKOT, KaKO M HAUMHOT Ha cBepgoueibe.”’! VMcro Taka, 3a cjydyau Ha
CeprO3HU KPUBUUHMU Jiejia 3a KOU cJieflyBajia CMpPTHa Ka3Ha, criope Busicos,
IIOKa3uTe MopaJie Jla OUjIaT TOJIKY YBEP/IMBH IITO Ke pe3yIThpaarT BO ,,CUJTHO
BepyBame“.?> BUJICOH ro TIoKpeHasI mpaliambeTo 3a /IB0joa Kaj MOPOTHUIIUTE
IomeKa JUCKYTHpal 3a Mpo0JIeMOT Ha eiHorjiacHa rpecyda. Ha mpumep,
aKo oCTaHe ,e[Ha B0jOa“ BO YMOT Ha eJleH WiIeH Ha IIopoTara, Toj Mopa /a
M“3pa3y Hecorj1acCHOCT. AKO JIpyruTe MOPOTHUIIM BepyBaaT BO Taa MpUYrHa
3a HeCOrJIacHOCT, THe Mopa fia ce corjiacaT 3a ociob0 IuTeTHa Tpecya.?

Ceé morosyieMarTa BajKHOCT Ha TEPMUHOT ,pa3yMHO JIBOYMEHe" MOKe J1a ce
BUIU U Bo TpymoBuTe o XIX Bek. Ha nipumep, IIpasuaaiia 3a gokasu Ha
Mmonbuuie go Kpynawia Ha JleoHapa MeKHanmu ,ofurpase KjiaydHa yrora
BO IMPOMOBHUPAIETO W UINPEIeTO Ha CTaHZap[oT HaAgBOP O pa3yMHO
IBoyMeme“.?* MekHa/nmu 3abejie;kajl JIeKa NPeTCTaBYBAJIO Bjlafleehe Ha
ITPaBOTO ,,aKOTIOPOTaTaKajKojarmoCTON pa3yMHO IBOYMeHe 3a BUCTUHUTOCTA
Ha CBeJIoUeHeTO Ha CBeJOKOT", moHece ocjioboauTtesiHa mpecyna.” Toj
ICTO TaKa VKa’KyBa Ha Toa JieKa ,aKo CBe/IOIITBOTO [Ha CBEJIOKOT| He bue
IIOTIOJIHETO CO jaCHU U JOBEP/IMBU J0Ka3u 3a paKTUTe O] 0OBUHEHUETO
CO KOe ce TOBapu OOBUHETHOT, TOralll BO YMOBUTE Ha ITOPOTHULIUTE Tpeba
Ila ce I0jaBU ¢B0jba; U MOpaJ YOBEUHOCTA Ha 3aKOHOT, TAMO Kajle IITO
rocTou BojbOa, Tpeba ma ce JoHece ocjoboauTeIHATa Ipecyna’. 3¢

227 33 MUCKYCUUTE BO BPCKa CO IMIKOTCKATA LIKOJIATa Ha 37IpaBUOT pasym sugu Selwyn A. Grave, The
Scottish Philosophy of Common Sense (llIkoTckarta ¢guno3oduja Ha 3xapaBuoT pasym), (Oxford 1960).
228 Shapiro, [IBoymere, cTp. 29.

29\Wilson, Tom 1, ctp. 518-19.

20Wilson, ToMm 1, ctp. 508, 510.

Z1\Wilson, Tom 1, ctp. 508.

2 \Wilson, ToM 1, ctp. 503-04, ToMm 2, cTp. 232.

23 Wilson, ToMm. 2, cTp. 235.

24 Shapiro, JIBoymemse, ctp. 29.

25 Leonard Macnally, The Rules of Evidence on Pleas of the Crown: Illustrated from Printed and
Manuscript Trials and Cases 2 (ITpaBuiaTa 3a [0Kasu Ha Moyibute no KpyHata: MnyctpupaHo of
cyZlera M cjlyday 3adyBaHM BO pakoruc u ucriedarenn) (J. Butterworth and J. Cooke 1802) (moHaTamy
BO TekcToT Macnally), goctuatiHo Ha http://catalog.hathitrust.org/Record/008620484.

6 Macnally, cTp. 3 (HaryaceHO BO OpUTHHAT).
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IomKHOCT Ha cygujaTa OUIIO:

Kora maBa yrmaTcTBa Ha ropoTara Jia ' [IOTCeTH JeKa UM e [IOBePeHO
CIpoBelyBame Ha jaBHaATa IIpaBAa Of eJHa CTpaHa, W KUBOTOT,
yecTa ¥ UMOTOT Ha 3aTBOPEHUKOT O] Apyra, HUBHATa JO/LKHOCT T'U
00Bp3yBa mpep Ja u3pedar MHpecyja 3a ocyia, ga ce 3aupauaaiti
gaju ce 3agoBoJIHU HAGBOP 0g BEpOjatliHOC 3a gBOYyMetrbe geKa uioj
e BUHOBEeH....%

HOpyr BnujaTeneH Tpyna, IIpakwiuuHa pactipasa 3a 3akoHolld 3a goKkasu oOf
Tomac Crapku 3abeesKyBa:

JJoKa3u Kou I'm 3a[j0BOTyBaaT YMOBUTE Ha IMOpOTaTa 3a BUCTUHATA
Ha ¢{aKTuTe BO CIIOPOT, CO UEJOCHO UCKJIYuYyBarwe Ha ceKoe
pasymMHo gsoymere, Upeliciiasysadaill uejoceH gokas 3a ¢haxiioiu;
aricoJyTHaTa MaTeMaTHdKa Wid MeTau3nyKa CUTYPHOCT He e Off
CYVILITUHCKO 3Haueme ....>8

CrapKu IMoHaTaMy 00jacHUII JleKa:

Ila ce moHece ocyiobouTeHA TIpecy/ia Ha TeMesl Ha Oe3HauajHH,
TPUBUja/IHU U HepeaJjieHU IPeTIOCTaBKU U W30JIMpaHu BepyBama
3HAUM CYUITUHCKO TpeKpllyBake Ha 3aKjeTBaTa Ha IlopoTara....
Op npyra cTpaHa eJieH MMOPOTHUK He CMee Jla U3pede ocylla OCBeH
aKo [0KasuTe o HCK/IyJyBaaT OJ] HEroBUOT YM CeKoe Pa3yMHO
IIBOYMelbe 3a BUHATa Ha OOBUHETHUOT U ... OCBEH aKO JJOKa3UTe TOJIKY
ro yoepyBaart IITO Ke Oujle MPUHY/IEH [ia II0CTAaI! I10 Toa yoeJyBame
3a ITpalliakha o/ HajBUCOK MHTepecC 1 3HauUeke O/ HeroB acreKT.?

Bo Paciipasa 3a 3akoxoiti Ha goka3u Ha Cajmon ['punmud, obemor Ha
MOTpeOHUTE JIOKa3uW BO KPUBUYHATA IIOCTAlKa € OMNUIIaH Kako ,00eM
Ha JIOKasKyBame KOj BooOMYaeHO OUW 3aJ[0BOJIWJI eJleH HelpUCTpaceH yYM
Hagsop 0g pasymHo gaoymerve 240

Ha Kpaj, moctou eneH MCTAaKHAT W MHOIY BiHWjaTeJIeH aMepPUKaHCKU
CTpyuywaK 3a 3aKOHOT Ha jpAokasu, [luH [loH Burmop Koj Bo Io3HaTaTa
Pacupasa 3a goka3u HaBeflyBa JleKa:

Bo kpusuuHuiltie cayuau ce mojaBU HpaBUJIOTO JeKa ybeayBameTo
Mopa Ja 6ume Hagsop 0g pa3ymHo gsoymere. OBaa ITPEA3HO
pasrpaHuUuyBalhe Cce UMHU JleKa IOTeKHyBa He MOpPaHO OJf KpajoT
Ha 1700-TuTe M IeKa BO IIOUETOKOT Ce MPHMEHYBaJI0 caMO Ha
cydyau KOHM IIOBJIeKyBajie CMPTHA Ka3sHa M BO HUKOj cjIydaj He e
¢dukcHa ¢dpasa TyKy u3pa3 co pasIMuHU HejacHU (POpPMHU. ,JaceH

»7Macnally, ctp. 3 (HarmaceHo o7 aBTOpOT).

28 Thomas Starkie, Practical Treatise on the Law of Evidence (ITpakTuuHa pacripaBa 3a 3aKOHOT 3a
nmokasn) 724 (T & J. W. Johnson & Co. 1860) (moraTtamy Bo TekctoT Starkie) goctuatino Ha https://archive.
org/details/cu31924020112888 (nocnezmen nat nmpucraneHo Ha 14 arpui 2016) (HarmaceHo o1 aBTOPOT).
29 Starkie, cTp. 761.

20Simon Greenleaf, a Treatise on the Law of Evidence (PacrpaBa 3a 3akoHOT Ha fiokasu), Vol. 1, § 2,
at 4 (Little, Brown & Co., 13th ed., 1876) goctuiatino Ha https://archive.org/details/cu31924020130112
(mocneneH nat mpucrarneHo Ha 14 arpun 2016) (HaraceHo of1 aBTOPOT).
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BIIeyaToK", ,Ha jacHa OCHOBAa“, ,3aJ0BOJIYBaUKMU"“, ce HEKOU O
roueTHUTe (ppasy; a MoToa IoYHase Ja ce KOPUCTaT ,PaliioHaTHO
IIBOYMEHe", , pallMoHaTHO 1 JOOPO-BTEMEJIEHO JBOYMEHe ", ,,HaJIBOP
O]l Bep0jaTHOCT 3a IBOyMemwe"“ U ,,pa3yMHO JBOyMekbe “.24

Bo Bpcka co meduHMIIMjaTa 3a pa3syMHO ABoyMerbe Burmop 3abeneskyBa
IeKa:

Kora ce Hygu mnoBeKe ojff eOHOCTAaBHO BHMMaHHEe M KpaTKa
meduHULIMja MpallalkeTo MMa TeH[eHIMja Jga ce U3ryom Mery
300pOBUTE, a BUCTUHCKUOT edeKT Bp3 IlopoTara HaMecTo [Ja
Oupe TpocBeTIyBalke € BCYIIHOCT KOH(y3uja, WX BO HajMajia
paka KOHTUHYMPaHO Hepasbupame. Bo 1mpakca, oBa [eTayiHO
apryMeHTHpaibe Ha JOKTpUHAaTa Ha Pa3yMHO JIBOYMeHhe BOOO1UaeHo
ce YHa3a/yBa BO IIPOCTa ajlaTKa Ha ogOpaHaTa Koja caka /ia ro 3apoou
HeyIlaTeHUOoT Cyauvja BO 3a00paBOT Ha HEKOj HejaceH IpecemaH
WIY JIa 3a4yBa IIPUUMHA 32 HOBO CY[I€Hhe CO ITOMOII Ha TPUBUjaTHO
IIpuroBapame, Kajiba, Bp3 OCHOBa Ha BepOayilHaTa MCIIPaBHOCT Ha
dopmaTa Ha 300pOBUTE M3rOBOPEHU WM KOU CaMO Ce TBPAU JeKa
OuIe U3rOBOPEeHM Of] CTpaHa Ha cyaujara.... Harmopor ma ce 3auyBaat
1 J1a ce pa3BUjaT OBUe HEYIOTPeOuBU JeUHULINN € OeCKOPUCeH
U Cé 10 OBOj MOMEHT CJIY;KU BOTJIABHO 3a LIeJIUTe Ha TaKTUJapuTe.
3aToa Tpeba ma Oupe 11eJI0CHO HaIyIITeH. 42

HAITIOJIEOHOB ITEPUO/]

HoBure uneu on nepuonot Ha [[pocBeTUTESICTBOTO KOHEUHO MOKesie fa
ce crpoBe[aT Ha Jiesio U Ha KoHTuHeHTOT, mpeKy @paHijycKaTa peBoyliija
Bo 1789. 3a Bpeme Ha OBOj PeBOJIVIIMOHEPEHT IIepUO]] MHKBU3UTOPHAaTAa
rocTarka KOj ce 3acHOBajla Ha Ipe3yMIllidja Ha BMHa Owia VKUHATa U
3aMeHeTa CO aKy3aTOpPeH CUCTeM MOJje/IMPaH CIIOpe]] aHIJIMCKAaTa IMoCcTarka.
AHTI0CAaKCOHCKHUOT ITpaBeH CUCTeM OUJT TOJIKY IMopas3jindeH Off CUCTEMOT BO
mpeapeBoJiyliMoHepHa DpaHIiyja IITO TOj COceMa ITPUPOJIHO TO TPUBIEKOIT
BHUMMaHUeTO Ha Mucautenurte o [IpocBeturesictBOTO Ha KOHTHUHEHTOT
Kou Owie OJIJTyUHU BO HaMeparTa Jia HajaaT Ipyr, aJTepHaTUBEeH Mozesl Ha
cynemwe. Taka, cocema jjorudeH OMiI U300pOT Ha (ppaHIyCKUTE MPaBHUIIU
Ila TiorjiefHaT KOH AHIJIMja BO IOTparaTa 1o efeH MOMHaKOB MOJes Ha
KpPUBUYHA ITOCTAITKa U U300POT TMajHa Ha aKy3aTOPHUOT CHUCTEM.

[Ta Taka, u IOKpaj Toa IITO HAUEJIOTO Ha Mpe3yMIIlija Ha HEeBUHOCT
- KOe e TecHO IOBP3aHO CO HauesoTo in dubio pro reo - 3a mpBIIAT OUIIO
adupMUpaHO O] CTpaHa Ha pUMcCKaTa IMpaBHa HayKa, aypu co Déclaration
des droits de ’homme et du citoyen ([leknapaliyjaTa 3a mpaBaTa Ha YOBEKOT

1 John Wigmore, A Treatise on the System of Evidence in trials at Common Law (PacmpaBa 3a
CHCTEMOT Ha JIOKa3M BO CY[ICKUTE TTpoLieck BO 00MuajHoTo rpaBo), § 2497 (Toronto: Canada Law Book
1905) (monatamy Bo TekctoT Wigmore) (HariaceHo Bo opuruHai) gocuwiauHo Ha https://archive.org/
details/cihm_73414 (mocnemen naT npucrareHo Ha 14 ampui 2016).

22 Wigmore, § 2497.
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U TparaHuHOT), Koja Mmpou3Jierjia OJi peBoJyIlijaTa, CTAaHAIO TTPaBUIO BO
paMKuTe Ha ITO3UTUBHUTE 3aKOHCKU Tponucu. YneHotT 9 of1 JleknapaiijaTa
ro HaBeJlyBa CJIeJTHOBO:

,CeKoj uosek Ke ce cmetlia 3a HEBUH ce gogeka He buge 0zdceH 3a BUHOBEH, A
JOKOJIKY ce 0g/lyuu geka e HeouxXogHo JUuettio ga buge JuweHo og caoboga,
ceKoja ciipozociu Koja He e HeoUX0gHA 3a HeZoBo obe3beqgysarse 3a uottipebuitie
Ha tUocuiaukaia mopa ga buge ciipozo CAHKUUOHUPAHA CO 3AKOH “.

Co Toa IIpocBeTUTeNICTBOTO ja OCYZUIIO ITpaKcaTa Ha KOPUCTeme TOPTypa
BO KpMBUYHAaTa IOCTAlKa 3apajiv Toa IITO He e MpaBeJlHo [la ce u3mMadyBa
HEeKOj Koj Ou MosKesl Ja Oujie HeBHMH U 3aToa IITO OOBUHETHMOT Mopa Aa
ce cMeTa 3a HeBMH JI0 MOMEHTOT Kora JeJIoTO Ke My Oujie JTOKaKaHO CO
CUTYPHOCT.

3a jkan oBaa (pasa He Tpaesa mosnro. Bo 1808 ropuxa, Bo mepuogoT Ha
Harmosneon, Bo ®panuuja cranui Bo cujia Code d'instruction criminelle
(3aKOHOT 3a KpMBMYHAaTAa ITOCTAIIKa), CO KOj ce TojaBu/Ia egHa HoBa hopMma
Ha I0CTallKa - TaKaHapeyeHaTa ,MellaHa [oCTarnka”, Koja HeKOM Hay4HULIU
on obsracta Ha IPaABOTO ja CMeTaaT 3a eleH BUJ ITPaBOCYIeH MOHCTPYM.
Taa Outa pe3yinTaT Ha KOMOMHUPakhe Ha THKBU3UTOPHUOT U aKy3aTOPHUOT
cucteM. KpyBrMUHaTa mocTarka ce coCToesia ofi 7iBe o/ifie/THU (ha3u: rpBaTa
haza 6bwra JOMUHAHTHO MHKBU3UTOPHA, BO MucMmeHa dopma, TajHa, CO
IIoOMUHAI[Mja HA OOBHUHUTEJICTBOTO, a 0e3 yuyeCcTBO HAa OOBUHETHOT U Ce
oABUBaJia Mpej cyauja, a BropaTa ¢da3a Owia IJIlaBHO YCHa M aKy3aTOpHa
3apaJii TPUCYCTBOTO W Ha OOBMHUTEJICTBOTO M Ha oOj0paHaTa, HO CO
MpeIicIio3nlivja Jia ce TPeTBOPU BO OOMUHO IMOBTOPYBamke Ha UCTpaskKHaTa
(haza. HajBa;KHUOT CErMeHT BO LIeJIUOT TOj CUCTEeM OWJI UCTPayKHUOT CyIUja
KOj He caMo IIITO ITpecyAyBaJI TYKY ja BOJIeJ1 U UcTparara 3apajiu IpoHaorame
IIOKa3u, CO IITO ce KOMIIPOMMUTHPAasia He3aBUCHOCTA Ha Herosara Ipecyza.

Cerak, HeKOM NpPaBHULIM O TOa BpeMe CMeTajle JleKa HoBara gopma
Ha II0CTAllka He T'M HCKJIydyBasia HauesioTo in dubio pro reo u co Hero
IIOBP3aHOTO HAaueJI0 Ha ITpe3yMITL1ja Ha HeBUHOCT O] [TPMUMHA IIITO CyAujaTa
Mopas fa 6apa He caMO MHKPUMUHUPAUKHU [OKa3M TYKY U IOKa3u KOU My
ofiesie BO IpWIOr Ha oOBUHeTHOT. Jlofe/lyBamkeTo Ha oBaa ABOjHA 3ajada
Ha cygujaTa MMaJjIio 3a LeJ1 ITIOCTUTHYBalhe Ha paMHOTe)Ka IIOMely aBaTa
eKcTpeMa - 3alllTUTaTa/ojOpaHaTa Ha JpsKaBaTa HACIIPOTU cjobojaTa
Ha eJMHKaTa — HO Mopajy OOHOBeHaTa aBTOPUTAPHOCT Ha IMOJIMTUUYKUOT
PeKUM paMHOTesKaTa Hen30e;KHO ce Hapyllinia BO KOPUCT Ha JIp;KaBarTa.
[TonaTamy, paboTuTe O6uUIe IMOCTABEHU TaKa IITO 0/IeKa OOBUHUTEICTBOTO
MopaJio J1a obe30eau 1eJIOCHU JIOKa3U 3a Jia JoOue ocyauTeIHa pecya,
ombpaHaTa - 3a Ja mobue ocioboauTenHa IIpecyna - Tpebasio camo Ja
MOKaske JjeKa OiTOBOPHOCTA Ha OOBMHETHOT He O6u/Ia 1[eJIOCHO JoKayKaHa.
Kako mociepuiia of oBa, MHCTUTYTOT MPUBPEMEHO OCI000yBame Ha
0OBMHETHOT He MOjKeJl BeKe [ia OIICTOjyBa, LITO ITOKaKyBa JeKa HauesI0To
in dubio pro reo, nako ocjabeHo MopaAy JBOjHATA yora Ha UCTPaKHUOT
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cyIuja, cerak ce IPUMEHYBaJIO BO MepuodoT 1o MpaHilycKaTa peBoJIylinja.

OBa pa3bupame, celak, Mako IMPUCYTHO JI0 OJpeJieH CTelleH BO ITpaBHaTa
Teopuja U Ipakca BO 1eJIOBU 07 KOHTUHEHTOT, He OWJIO Jie/T 07T 3aKOHOT.
[Ta Taka, Bo cBojoT KoMeHTap Ha 3KII Ha mopaHemHaTa ColujasiMcTUUYKa
®depepatuBHa PenyOnuka JyrocnaBuja (moHatamy Bo TeKctoT CDPJ),
bpanko IleTpuk?¥, ro usHen cjiegHOBO:

be3 HUKakBa HECUTYPHOCT JIBOYMele, WIM COMHeBaibe, MOKe CO
CUTYPHOCT [a ce TBPIU JIeKa HallMOT 3aKOH He To IIpU3HaBa Toa
T.H. ,Haudesio“, a UCTO TaKa He MO’Ke J]a IMpou3Jjie3e o/ KakBa OUJI0
3aKOHCKa ofipefiba.(...). EBasyaiijaTa Ha JoKa3uTe e CJI0KeH Ipoiiec,
KOj, BO CEKOj cjTy4yaj, Mopa Jla ce JIBMKU BO oOJlacTa Ha peajTHUOT,
BUCTUHCKMOT CBeT UM NPOMEHUTe BO HEro, a He BO HepeaHU
KOMOMHAILIMM BO BpPCKa CO Toa IITO € IIOMOBOJIHO U 3a Koro. ExgeH
dakKT, Koj e pesileBaHTeH 3a JIOHeCyBame OfJTyKa, Mopa Jia ce YTBP/
Ha COO/IBeTeH HauuH, Oe3 mpumMecu Ha camoBosre. DaKTuTe BO
KpUBUUYHATa IIOCTAIlKa WA Ce JOKaKaHU WM Ce HeJOKaKaHU U
cuTe omuuu Tpeba Ja OMUaaT BO paMKUTE Ha JOMEHOT: JOKarKaHU
- HeJIoOKayKaHU, ¥ HenpudaT/jIuBO € OCBPHYBAabeTO Ha T.H. HAuejo
in dubio pro reo, Koe HalIMOT 3aKOH AYPU U He I'o 3Hae U IITO,
00jeKTUBHO, € JIMHMja Ha IOMaJjl OTIIOP M HauuH Jla ce u3berHar
TEIIKOTUMTE Ha apryMeHTHPambeTo Kora Tue Ke ce IojaBar.

Bo Texkor Ha XIX BeK mopenoT Ha Hamoseon ce mpoinupuia Hu3 EBpora,
Kajie IIITO OIICTOWI ce JIo cpefAuHaTa Ha XX 1 royeTokoT Ha XXI Bek. McTuoT
ce npumeHyBajyl Bo Utanuja ce mo 1988 roguHa, Kora HOBUOT KpHUBUUHO-
IpolieceH 3aKOHUK?*** yCBOMJI CUCTEM KOj BO TojieMa Mepa € aKy3aTOpeH.
PecbopMuTe KOH aKy3aTOpHa KPUBUYHATA ITOCTAIIKa Ce CJIy4dusie MoAollHa
1 Bo I'epmaHuja, Kako U BO MOrojeMHOT [ie/l o] 3eMjuTe Ha bankaHOT u
MO POKO.

25 Bbpanko Iletpuk, KomeHTapy Ha 3aKOHOT 3a KpyMBUYHA rocrarnka 1986, Bropo nsnanue, Ciy:xoeH
BecHrnk Ha CDOPJ 26/86, Benrpaz, uneH 2 (IUTATOT e TIpe3eMeH Off JocTarieH MpeBof, Ha KoMeHTapoT
Ha aHITIMCKY jasuK).

24 Gazzetta Ufficiale n.250 del 24-10-1988 - Suppl. Ordinario n. 92 http://www.gazzettaufficiale.
it/anteprima/codici/penale. TekcToT nybIMKyBaH Ha MHTEPHET e KOHCOMUAMpPaHa Bep3uja Koja I'h
BKJIyUyBa CUTe aMaHAMaH! Ha OCHOBHMOT TEKCT JI0 cera (rocyiefieH maT mpucTaneHo Ha 21 gekeMBpu
2016).
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COBPEMEHA ITPUMEHA HA
HAUEJIOTO IN DUBIO PRO REO M HA
CTAHIIAPJIOT HA JIOKAKYBAIGE
HAJIBOP O] PA3YMHO JIBOYMEIBE

MOPA/THN BPEJHOCTHU KOU JIE;KAT BO OCHOBA
HA COBPEMEHATA KPUBUYHA ITIOCTAIIKA

EnHO HelITo 3a Koe BO [eHeIIHO BpeMe ITOCTOM COIJIaCHOCT e ieKa ejHa Off
OCHOBHUTE 1Ie/IM Ha Ka3HeHaTa IIpaBjia € n30erHyBambe Ha ocy/la Ha HeBUHU
nuna. OcygaTta Ha HEBUHO JIALE BOAM IO ITOTLEHYBalbe Ha JIernTUMHOCTA
Ha CaMOTO Ka3HeHO IIpaBo OHIejKu He e MopajiHO IIpUdAaT/INBO 3aKOHOT Ja
II03BOJIU Jla CTpajia HeBMHO juiie. Hab/byAyBajKu ro CUCTEeMOT BO LieJIMHa OBa
HaBHUCTHHA MMa cMucia. He Tpeba moce6Ho f1a ce objacHyBa JjleKa Ka3HeHOTO
[IpaBO BKJIyUyBa rojieMy OrpaHUYyBarbha Ha YOBEKOBUTE ITpaBa U cJI000au U
TOa He caMO KaKO CaHKLIWH, TYKY VIIITe BO CAaMUOT TeK Ha ITocTarKaTa. 3aToa
peTopuKaTa Ha MOAEPHOTO Ka3HeHO MpaBo JaBa IIPUOPUTET Ha 3allTUTaTa
Ha HeBMHUOT Of, [IOTPellHa OCy/ia IIpej] ocygaTra Ha BAHOBHUKOT.

Cemnak, HUKOj He TBPJIU JleKa e Mogo0po ga ougaT oc1000eH CTO WK ITaK
WijaJa BUHOBHU JIMIIa 3a [ia ce n30erHe KakBa U [ia € ocyla Ha HeBUHUOT.
3amTuTaTa Ha HEBUHHOT O OCy/la He e U He MOsKe Jla Oujie eIMHCTBeHaTa
rpmwska. CoBpeMeHaTa Ka3HeHa IToCTallka MMa 3a 1ieJ1 [ja ce HaMaJIi PU3UKOT
o[ oCyZJa Ha HeBUHUOT, HO MCTOBPEMEHO € COCeMa jaCHO [eKa jaBHUOT
MHTepec HeMa Jia Ouze 3a[j0BOJIeH aKo eJIMHCTBEHO ce pa3BuBaaT IIpaBuiia
IITO ja IlolpeuyBaaT eduKacHaTa IpUMeHa Ha 3aKoHOT.?*> Ce pa3bupa
IIeKa IocTamnKara IITo Ou ' e IMMUHUpasia CUTe TPeIIKY OU I' 3aJ0BOJINIIa
MHTEepeCcUTe KaKo Ha 3alllTUTa Ha HeBUHMOT, TaKa M Ha Ka3HyBambe Ha
BMHOBHMKOT, 0e3 mpuToa Aa ce cospaje KoHGIUKT nomery ucturte. Ho
JlaJIi HaBUCTHUHA ITOCTOM TaKBa IOCTaIIKa?

25 Bugu A. Sanders/ R. Young, Criminal Justice (KpusuuHa Upasga), BTopa eauiuja, Butterworths,
Jlonpon, 2000, 10.
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M mnokpaj Toa WITO KOHTMHEHTAJHUOT CUCTEM [IOJIr0 IIOYMBaj Bp3
YBEepYBambeTo ieKa MPOaKTUBHUOT CY/l CO CUJTHU UCTPayKHU OBJIaCTyBama 1
HeOITTOBapeH CO CTPOTY JIOKa3HU ITpaBuIa JIeCHO Ke YTBP/IU IIITO HAaBUCTUHA
ce CJIy4nI0, OJTHOCHO Ke ja YTBpAY BUCTUHATA, HeCKPHUEeHUTe TIpobJieMu Ha
CY[ICKUTe TMOCTallK/ YKa)KyBaaT Ha Toa JieKa The MOyKe [jJa ce CMeTaaT KaKo
CTPYKTYPHO AMC(YHKLIMOHAIHU 3a YTBP/AyBalhe Ha BUCTUHATA.

MHory daKkTopu MOKe Aa MpHujloHecaT 3a MorpelrHu ocyau. Ha mpumep,
CBeJIOLATe Ha OTpe/ie/ieH BO3SHEMUPYBAUK HACTAHU UECTO ITpaBaT I'PeliKku
BO CeKaBaweTO 3a gertanuTe. CIMUHO, MPU3HAHUjaTa Ha OCOMHUYEHUTE
IoJleKa ce 3aApsKaHM BO IIOJIMIIMja CeKorall ce JoBeJlyBaaT O]l 3HaK
rpaliame 3apajy BOOOMYAeHUTE MCUXOJIOIIKUA ITPUTUCOIA, & HEPETKO U
ropajii OTBOpeHaTa Mpucusia.

[Tpu3HaBajKu ieKa moCToU oTipe/ieieH cTeleH Ha HeJJoBepOa BO YOBEKOBOTO
ojIydyBatbe 3a (hakTuTe OUIejK1 Ka3HeHaTa IpaB/ia ce 3aCHOBA BP3 OJIYKHU
Ha JIyr'e, a JIyI'eTo IpaBaT I'PellKu?*® yecHo e Jla ce HaIpaBaT oOUIU /ia ce
rocTaryBa Taka IITO Ke ce OCUT'YPH, KOJIKY LITO YOBEK MOJKe Jla Ce OCUTYPH,
IleKa HeBUHU HeMma Jia OupaTt ocymeHU. EjleH aBTOp KOj BO TIOHOBO BpeMe
MMpUBJ/IeKyBa BHUMAaHKE CO CBOUTE TEOPUU 3a MPAaBUUHOCT KaKoO TpaB/a e
ITon Poyic. [Ipo61emMoT Ha Koj TOj ce hoKycupa e BO Toa IITO He IMOCTOU
Ka3HeHa TocTarlka Koja ceKoraill 00jeKTUBHO 1 HeIpUCTpPacHO Ke ioBefie
Ilo TpaBUWIHO pellleHue:

HecoBpileHaTta mpollecHa IIpaBfa e erseMIviuduiipaHa Bo
MIPUMEePOT Ha KPUBUYHOTO cyflere. [1o;KeTHo pelieHre e OOBUHETUOT
Ila ce orjlacy 3a BUHOBEH aKO 1 CaMO aKo I'0 CTOPWJI JIeJIOTO 3a Koe ce
o6BuHYBa. CyJicKaTa ITOCTaIlKa e 3aMHUCJIeHa [ia Tpara 1o BUCTUHATa
U Jla ja YTBpAyBa BO Taa Hacoka. Ho ce uMHU HEBO3MO’KHO Jja ce
U3MUC/IAT TIpaBWia ILITO ceKorail Ke BoJaT [0 TO4YeH pe3yJTar.
TeopwujaTa 3a cyicKUTe TIOCTAKU UCIIUTYBA KOU TTIOCTANKU, JOKa3HU
MpaBuJIa U CJIMYHO, Ce HajaoOpo IMocTaBeH! 3a Jia ja YHaITpeiaT oBaa
11eJ1, KOH3UCTEHTHO CO JIPYTUTe 11eJI1 Ha ITPaBoTo. MoyKe pa3yMHO Jia
ce oueKyBa pa3/IMUYHU HAUWMHU Ha CyJlelhe BO Pa3/IMuHU OKOJIHOCTU
Ila [ajaT IMpaBWIHM pe3y/ITaTh, aKo He CceKorall, Torail 6apem
HajuecTo. [la Taka cyliewmeTo e MpUMep Ha HeCOBPIleHa MpoliecHa
rmpaBfa. Jlypu 1 Kora 3aKOHOT BHUMAaTE/THO ce CjieJd U MocTalKaTa
IMPaBUYHO U MPaBUIHO Ce BOJU MO’Ke Jila ce 10jlle A0 TlorpelineH
pesynrar. HeBUH 4YoBeK MosKe jfa Oujle orjlaceH 3a BHUHOBEH,
BUHOBHHMOT MO>Ke Ja ce ocjioboau. Bo BakBM cityuyau 300pyBaMe 3a
rnotdpiame Ha IIpaBgaTa.....>"

%6 Bugu J. B. Weinstein, Some Difficulties in Devising Rules for Determining Truth in Judicial Trials
(Hekou TIOTENIKOTHUM TpU YTBPJIyBakhe Ha IMpaBWia 3a MPOHAOrAHe HA BUCTUHATA Ha cyfewe) 66
Columbia Law Review, 1966, 223, 229-41.

27 Bumu J. Rawls, A Theory of Justice (Teopuja 3a mpaBza) Harvard University Press, Cambridge 1971,
Fourth printing, 1972, cTp. 85-86.
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[Ta Taka, GOKyCOT Of] BUCTHMHATa Ce BPTU KOH ITPaBUYHOCTA Ha TTOCTaIKaTa.
VpejaTa e cocema eaHOCTaBHa: MpaBUYHATa IIOCTAllKa IIpeTCTaByBa
1MojIoOHO cpeAcTBO U MpudATIUB HAUYWH 3a OTKpUBale Ha BUCTUHATA.
[lpaBuuHata mocTtanka Oapa IocTankaTa 3a Jjoarame [0 pe3ylaTaToT
ZlocsieJHO Jla ce U3Bejie, KAKO U caMaTa MOoCTarkKa Jia CoOAp KU orpefie/ieHu
OCHOBHHU KapaKTepucTUKU. Taa mpeTcTaByBa IocTallka IIITO r'o OlpaBAyBa
pesynraror. Bo Hamobap ciydyaj oBaa o00e30emyBa BHMCOK CTeIleH Ha
CUTYPHOCT IIITO He Tpeba /ia ce MOTIleHYBa:

Mopa fa ce BJIOKU COBECEH HAIlOp IIPU YTBPAYBAWETO Ialau e
CTOpeHa MoBpejia U [a ce u3pede KOpeKTHa Ka3Ha. 3aToa IMPaBHUOT
CHCTEM MOpa [ja MOHY/U olpenObu 3a BOJielke Ha Cydema IIo
oApe[ieHU IIpaBuUjia; TOj MOpa [ia COAP/KU AOKa3HM IIpaBuja IITO Ke
rapaHTHpaaT palllOHaIHU ITOCTAIIKU ITIPU UCTPa)KyBambeTo. U MoKpaj
TOa IITO IIOCTOjaT BapHjalliM Ha BaKBUTE ITOCTAIIKU, BJIA/Ie€HETO
Ha IpaBOTO Oapa HEKOj OOJIMK Ha COOABETHA IOCTallka, OJHOCHO
pa3syMHO ypejieHa IIOCTallKa 3a [a ja YTBPAU BUCTHUHATA I10 OJIHOC
Ha Toa Jla/Ii € CTOpPeHa IMoBpeda U MoJ KOM OKOJIHOCTH, Ha HaulH
KOH3KUCTEHTEH CO JIPYTUTE 1ie/Id Ha ITPaBHUOT CUCTEM.?*8

Cocema JIOTMYHO, IIpecyauTe Ke OupgaT IoAoOpU, a TpelikuTe U
37I0yIoTpebuTe peAylupaHud, aKo IIOCTAlIKUTe OapaaT IIOBeKe U ce
TIOLIeJIOCHHU, HO THe ce MCTO TakKa u Imockamu. OTTyKa, MaKo e jacHO JieKa
PU3UKOT O] IPEIKU MOJKe [ja ce HaMaJiid Co MoAo0pu ITOCTAlKU, ITOCTojaT
rpaHUIM KOJIKY MOKe fla ce morpoim. CTaHyBa ITOBeKe Off jaCHO [ieKa
orpejiesieH CTeleH Ha PU3HUK O/f TTOT'PeIIHU Pecy/iu Mopa Jia ce ToJepupa,
HO IIpalllalkheTo KaKo OBa jla ce IpecMmeTa He e jiecHo. OBoj Ipoliec Ha
oiMepyBame e IoBeKe of KOMITJIEKCEH U, Ipybo KaskaHo, I'M ITOCTaByBa Ha
e[JHa CTpaHa OIIITEeCTBEHUOT MHTepec 3a epukacHa 6opba co KPpUMUHAIOT
U TIpaBaTa Ha JKpTBaTa, a Ha [pyra CTpaHa IpaBaTa u cjo0ouTe Ha
00BMHETHOT. U [lojleKa MOJKHOCTa 3a TpeIlKMd Iopajii HecOoBpPIIeHOCTa
Ha IOCTAlKUTe CEeKorall MOCTOW, HECOMHEHO e [ieKa PU3MKOT CeKorall
MOJKe [IeJIlyMHO [ia ce Hamasid. be3mpyro, co mobpo ypefieHu IOCTarKH,
mobpa opraHu3aiija U KBaJINTeTHa 00yKa, MOKe J]a ce TIOCTUTHE MOBHUCOK
CTereH Ha TOYHOCT U Ha ITPaBUUYHOCT. AKO OITIITECTBOTO HABUCTUHA BJIOKHU
HajmoOpu HAIopu BO paMKUTe Ha OOjeKTMBHUTE OrpaHMUyBama jia ce
obe30emaT NMpaBUUYHM MOCTAIIKU, MHIUAEHTHUTE ToTdpiiama O MosKese
Ia ce mpudaTaT KaKo HeM30eKHM.

[Tomony ce M3JI0}KeHM HEKOM OJf OCHOBHMTE Haueja Ha KOU Ce TeMeju
IeHelIHaTa [paBUYHa IToCTarkKa.

28 Bugu J. Rawls, A Theory of Justice (Teopuja 3a tipasga), Harvard University Press, Cambridge 1971,
yeTBpTa equidja, 1972, 60.
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ITpesymiriiyja Ha HEBUHOCT

[Tpe3ymiIiyjaTa Ha HEBUHOCT e KJTyJHa rapaHiifja Koja OOBUHETHTe JIUIA ja

YKMUBaaT Kako Jiesl Ofl KOHIIENTOT 3a IIpaBUYHa MOCTarlka JleHec:
Jlobputue nyée Hacekage ja ¢hanaiu upe3ymuyujauia Ha HesuHocui. U
buse wiue hparHyysu, zepMaHyu ujau amepukaHyu, ce coziacysaaii
BO OGHOC Ha baparsellio Ha Upe3ymuyujaiia 8o upakca. Y wiyka u 8o
culpaHcuiso, baparbeillo Ha gpKasauld 3a KPUBUYHO CAHKUUOHUPAEe
bapa u BUCOK cllielieH HA OKaKaHOCU geKa 0OBUHEUOW 20 CUIOPUI
KpUBUUYHOUWIO geJlo 3a Koe e 0bBUHell. 3a ga zo uspasaii uoipedoHuou
cuiaHgapg Ha goKaxKysarwe, apaBHuuuu_w B0 3emjullie co obuyajHo
upaso 36opy3aaw 30 gOJIHOCUIA HA jaBHUOW 00BUHU W]l §a 20 gOKaKe
CBO]Olu cyyaj Hagsop 0g pasymMHo gsoymewe. M uUpasHuyuiie 8o
3emjuttie co KOHWUHEeHWAJIHO Upaso ce UOBUKYBAAW HA MaAKCUMAWa
in dubio pro reo - Hauesnoitio kKoe bapa oHue Kou ogiayuysaail 3a
¢akiiuiie ga ocarobogaiu ako ce ggoymaiu.>*

3aKOHCKUTE ofipefioN KOW MpeABUAyBaaT Ipe3yMIiidja Ha HEBUHOCT ce
OpOjHU U MOJKe JIa ce HajaaT BO rojieM OPoj pa3IMyHM ITPaBOCYIHU CUCTEMU.

Ha mpumep, IloBenba 3a mpaBara u cinobomute Ha Kanaga rimacu: ,Cekoj
Koj e obBuHelll 3a HeKAKBO KPUBUYHO geJlo uma upaso ga buge cmeulaH
30 HEBUH € gogeKkd He ce goKaxe geKka e BUHOBEH COZJACHO CO 3dKOH U BO
lipasegHa U jasHa pacupasa upeg He3asUCeH U HeupucuipaceH cyg“.?>°

YcraBoT Ha Konymbuja Benu fgeka ,,Cekoe auue ce cmeilia 3a HEBUHO gogeKa
He buge goKa<aHa HezoBaid BUHA COZIACHO CO 3AKOH “.*!

Bo ®dpanuuja, uneHoT 9 of JleksapaliyjaTa 3a IIpaBaTa Ha YOBEKOT U
rparaHuHoT ofi 1789 rogurHa, Koj ro npefBUjiyBa HaueJIOTO Ha Mpe3yMiivja
Ha HEBUHOCT € C€ YIIITe BO C1Jla KAKO YCTaBeH 3aKOH.

Bo Upan YcraBor rinacu: ,,HesuHocuia ce tiogpa3zbupa u HUKOj He cmee ga
buge cmeliaH 3a BUHOBEH 3a CUIOPEHO KPUBUUHO geJlo gOKOJKY HezosBalla
BUHA He ja Yyuspguj HagaexeH cyg“.?>

29 Bugu George P. Fletcher, Two Kinds of Legal Rules: A Comparative Study of Burden-of-Persuasion
Practices in Criminal Cases (/[sa suga 3akoHcKku tipasuia: KomtiapatuusHa ciiyguja 3a Upakiiuku Ha
oBapoul Ha goKaKysarse 8o kpusuuHu cayuau), 77 Yale L. . 880, 916-917 (1967-1968) ctp. 880 (n3ocTaBeHn
BHATpeIIHW LuTaTh). (MoHatamy Bo TekctoT Fletcher). Bo HeroBata kommaparuBHa crymauja 3a CAJL
u I'epmanuja, Fletcher ro ananu3upan repMaHCKUOT CUCTEM Ha KPUBUYHA OITOBOPHOCT, Kafie IITO
objacHusT IeKa mpalamara Ha ofjopaHaTa, Kako Ha IpruMmep camoozbOpaHaTa Wir HelmpecMeT/IMBOCTa,
ce cMeTaaT 3a ,Heu30e;KHM UeKOpM BO MPOLIeCOT Ha YTBPIyBame Ha BuHA“. Toj 3aKIyuu JeKa CUTe
TBp/ieiba KOU BiIMjaaT BP3 BUHATA WM HEBMHOCTA Ha OOBUHETHOT Ce MHTEerpajiHi Pa3sMUC/TyBarba Mpu
LIeJIOKYITHATA OlleHKa Ha CJ1yuajoT. Kako pe3ynTar Ha Toa, 0OBUHUTEJIOT IO HOCH PU3MKOT JIa OCTABU 3a/]
cebe N1BOjOA OKOJTY CUTe TIpaliama, Koja /IBojoa MoyKe Jja CITy>KM KaKo OJIeCHUTEe THA OKOJTHOCT.

20 http://laws-lois.justice.gc.ca/eng/Const/page-15.html (ocnemen nmart mpucTaneHo Ha 23 HOeMBPHU
2016); [ToBenba 3a npaBaTa 1 cioboaute Ha Kanagma, Ynen 11(r).

»'YcraB Ha Konym6buja, Oppmen 11, mornasje 1, unen 29, http://confinder.richmond.edu/admin/docs/
colombia_const2.pdf (mocnepen nat rmpuctarieHo Ha 23 HoeMBpu 2016).

%2 YeraB Ha MpaH, uneH 37, http://www.iranonline.com/iran/iran-info/government/constitution-3.
html (mocnezen nar npucrarneHo Ha 23 HoemBpu 2016).
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Bo Utanuja YcraBot rinacu: ,ObBuHeliuoiti ce cmewia 3a HeBUH (o
goHecysarellio UipesocuaHa tpecyga*“.?>>

Bo PomaHwuja YcTaBoT IpefiBUjIyBa JieKa ,CeKoj ce cmellia 3a HeBUH gogeKa
He buge ywiBpgeHa HezoBalia BUHA CO UPABOCUIHA Upecyga Ha cygouu “.>>

3KII na Cpbuja HaBemyBa geka ,Cekoe Jauue Ke ce cmellia 3a HEBUHO C€
gogeka Hezosaulld BUHA He buge YulBpgeHa co UpasoCcuiHa CYgcka tpecyga. “>>

3KIT Ha bocHa u XepileroBuHa BeJiu fieKa “cekoe auue Ke ce cmeulid 3a HEBUHO
cé gogeka Hezosallild BUHA He buge YyuBpgeHa co UpasocuHa upecyga”.>>°

HomammauoT 3KII HaBegyBa meka: ,/Iuueiio 06BUHEWIO 3d KPUBUUHO (eJlo
Ke ce cMmela 3a HEBUHO Cé gogeKa Hezosallld BUHA He Ouge yuiBpgeHa cO
ipasocujiHa cygcka upecyga“.?>’

Ob6enuHeTHTe HALMM TO Brpajiujie HaueJo0TO BO cBojaTa [leknapaniuja
3a yoBeKoBUTe IpaBa o] 1948 roaunHa, Bo wieHot 11, craB 1: ,,Cekoj koj e
00BUHeW 30 KPUBUUYHO geslo uMa upaso ga buge cmeliaH 3a HEBUH gogeKa
He MYy ce gokaKke BUHAWA COZIACHO CO 3AKOH U UpeKY jaBHO cygerse BO Koe
Ke Zu uma cuitie zapaHyuu HeoUuxogHu 3a Hezosauia ogbpaHa“. Hauenoto
KCTO TaKa HalllJI0O CBoe MeCTO U BO EBpoIickaTa KOHBeHI[Uja 3a 3alllTUTa Ha
yoBeKoBUTe IpaBa of 1953 roguHa, uieH 6, craB 2: ,Cekoj Koj e obBuHell
30 KPUBUYHO geslo uma Upaso ga buge cMewlaH 3a HeBUH gogeka He my buge
JOKAKaHA BUHAWA COZACHO CO 3AKOH “.

IIlTo ce omHecyBa IO aMepHUKaHCKUOT CHUCTEM, HadesioTo (opMaiHO
CcTaHaJIo JieJl OJi TIPaBOTO TPeKy efHa ojyTiyka Ha BpxoBHuot cyzg Ha CAJl
ox 1895 roguna, Bo ciyuajot Kodun npotuB CAJl, co Koja ce TTOHUILTHIIA
OJl/IyKaTa Ha IIOHUCKUOT CYJ U Kaje CYIOT HaWoJ JieKa: , Yuauwcwso
geKa He Moxe ga ce ocygu goKoJKY He UOCWOoU goKkas 3a BUHA HAGBOP 0g
pasymHo gaoymerse He cogpKu ueaocHa uHgopmayuja 3a tpeymuyujaia
Ha HeBUHOCW U He MO)Ke ga zo olpasga ogbusareulo HA cygowl ga ja
UHCUIpYupa topouiauia 3a tipe3ymuyujaiia Ha baparbe, a Koja tipe3ymuyuja
Uipelictiuasysa 3aKJY4oK BO UO0J3a HA ZPA¢aHUHOW KOj MO:Ke ga ce u3ssege
0g 3aKOHOUW KOj Upegsugysa geka Woj wildo Ke buge cygeH UO OCHOB Ha
KpuBUUYHO 0bBUHEHUEe Mopa ga buge ocJ1000geH 0CBEH JOKOJIKY He ce goKade
geka e BuHoBeH “.?>8

23 YeraB Ha Wranuja, uen 27, craB 2, http://www.quirinale.it/qrnw/costituzione/pdf/costituzione_
inglese.pdf (mocnepnen nar mpucraneHo Ha 23 HoemBpu 2016).

54y craB Ha Pomanuja, useH 23, http://www.wipo.int/edocs/lexdocs/laws/en/ro/ro021en.pdf (mocnemen
rat mpucTaneHo Ha 23 HoemBpu 2016).

25 3KI1 na Cpbuja, Cnykben BecHuk 72/11, 101/11; unen 3.

26 3KIT Ha bocHa u XepieroBuHa, Cny:kbeH BecHuk 3/03, 32/03, 36/03, 26/04, 63/04, 13/05, 48/05,
46706, 76/06, 29/07, 32/07, 53/07, 76/07,15/08, 12/09, 16/09, 93/09, 72/13; 3KII na ®enepaimja BocHa
u Xepierosuna, Cryskben Becnuk 35/03, 37/03, 56/03, 78/04, 28/05, 55/06, 53/07, 9/09, 12/10, 8/13,
59/14,; 3KII na Bpuko muctpukt, Cny:kben Becuuk 10/03, 48/04, 6/05, 12/07, 14/07, 21/07, 2/08, 17/09,
KOHCONMUIMpaH TekeT 33/13, 27/14); 3KIT Ha Pentyonuka Cpricka, Crysk6eH BecHuk 50/03, 111/04, 115/04,
29/07, 68/07, 119/08, 55/09, 80/09, 88/09, 92/09, 100/09, KoHconuaupan TekcT 53/12; unen 3.

27 Momarex 3KII, uneH 2, sugu tiozope dycHoTa 1.

28 Kopun tipowius CAJ] (Coffin v.United States), 156 U.S. 432, 453 (1895).
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He e mas 6pojoT Ha TeopeTUUapu KOU ce YIlITe TBPZAT JleKa IMpe3yMIliiijaTa
Ha HeBUHOCT He e JIOTMYHA U He OJiroBapa Ha peajHOCTUTe BO Ka3HEHO
MIPaBHUOT CHUCTEM, Kajie CIipeMa OOBHMHETHOT Ce BOJU €e/JHa Cepho3Ha
rocTallka Koja 3a Hero MoBJIeKyBa rojieM 0poj HeraTUBHU noceauiin. Kako
e MOYKHO, BeJlaT THe, CITpeMa HeBUHO JIUlle [ja ce oIrpe/iesiyBaaT MpeTpecy,
Ila ce cTaBa BO ITPUTBOP, Jla Cce cIeiu U MPUCIYIIKYBA, /1a My ce 3aMpP3HYBa
MMOTOT, CO IITO Ce IMpaBU Cepro3Ha IoBpefla Ha HETOBOTO JIOCTOUMHCTBO U
WHTErpUTeT U Ce OrpaHrudyBaaT HeroOBUTEe OCHOBHU IpaBa u cjioboau. Hemu
e Toa MpeKpllyBame Ha IMpe3yMIllijaTa Ha HEBUHOCT, Ce IMpalllyBaaT THe.
3aTroa HEeKOHU TBPJAT [eKa Io3UTUBHATa AedUHUIIMja Ha Mpe3yMIIlijaTa
Ha HEBUHOCT JleK/JapyupaHa BO MeryHapoOIHUTE JIOTOBOPU 3a UYOBEKOBUTE
IpaBa U BO MOBEKETO COBpeMeHM YCTaBU He oJiroBapa Ha peajHocTa. [la
Taka, [Ipod. BacumeBuk®°® cMera geka romery dopmysaiujata ,He ce
cMeTa 3a BUHOBEH" U ,Ce CMeTa 3a HeBUH" MOCTOM CYIITHMHCKA pa3jivKa.
[TpeTniocTaBKaTa 071 BTOPUOT THUII CIIOpe] HEro e becMucieHa OUejKu ja
IleMaHTHUPa BUCTUHCKATA I10JI0}K0a Ha OOBUHETHOT KOj € JOJIKeH [ia TPIu
TaKBU OI'paHUUyBakbha KOU CITpeMa HeBMH YOBEK He MOKAT Jla ce Tipe3eMar.
OOBUHETHOT He MOKe [Ia ce CMeTa 3a HeBUH, OUIejKu TOj € COMHUTe IeH!
HapBop oj1 oBUe JIeKCUUKU TIpalllakba 1 KOMeHTapu, IMpaBoTo Jla ce cMeTa
3a HeBUH e JieHec (pyH[aMeHTaTHO YOBEKOBO MpaBO IITO ja OOJIMKyBa
coBpeMeHaTa Ka3HeHa mnocrarnka. Meryroa, co Ilesl mpesyMiiujata Ha
HEeBUHOCT Ja Oujle epeKTHBHa, ce pa3dupa [0 CTeleH Koj Hema Ja ja
3arpo3u KUCTpaskKHaTa TOCTarKa, COBpeMeHUTe 3aKOH/JaBCTBa BKJTydyBaaT
orpaHMUyBaiba Ha JpsKaBHATa BJIacT KOU ce U3pa3eHu Bo 0OJIMK Ha IpaBa
Ha OOBUHETHOT (MTpaBOTO Ha KUBOT, 3a0paHa O/ TOPTYpa U HEYOBEUKO
1 TIOHWKYBAuKO TOCTallyBamke M Kas3HyBake, IMpaBOTO Ha dep cyjeme,
IIPaBOTO Ha MOYUTYBamke Ha IMPUBATHUOT U CEMEjHUOT >KUBOT, UTH.), HO U
MpollecHU rapaHiuu. Tue mpollecHU rapaHiiuyd BKydyBaaT Hauesa, Kako
HITO Ce HaueJIoTO Ha 3aKOHUTOCT U MPOMNOPIIMOHAJIHOCT, HAuesjioTo in
dubio pro reo, HauesioTO Ha he bis in idem, HaueIOTO aKO HEMa KPUBUUHO
IleJlo HeMa HU Ka3Ha, CTaHJaploT Ha [OKa)KyBame HAgBop 0g PAa3yMHO
gBoyMmere (M1 BUCOK CTeleH Ha YBePEeHOCT) U TOBApOT Ha JJOKa)KyBaibe Ha
0OBUHUTEJICTBOTO, HAUEJIOTO Ha CJI000/IHA OljeHa Ha JloKa3uTe, HaueJI0To
Ha 00jeKTMBHOCT/eITHAKBOCT Ha OpysKjaTa, reformation in peius, HaueI0TO
Ha KOHTPAJUKTOPHOCT, UTH.

[TpaBaTa Ha ofOpaHaTa v MPOLeCHUTE rapaHIIK He ce ITPeyKHy BO TTOCTallKaTa.
HampotuB, The ciykaT 3a mofobOpyBame Ha KpeIuOWIMTETOT Ha ITPOLIeCOT
Ha YTBp/yBalbe Ha BUCTUHATA, WM HA YBEPEHOCTa, KAaKO M Ha IMPaBUUHOCTA,
KaKo Hej3uHa I1aBHa (pyHKLMja.”*® CuTe ropeHaBeleHN paBa U rapaHLMN
ce CTporo MoBp3aHU U Tpeba 3aeHUUKU Aa (DYHKIIMOHUpAAT 3a Jla OujaT
11e71I0CHO echeKTUBHMU U J]Ja 00e30e/1aT ITpaBUYHa MOCTAITKA U TTpaBe/IHa O TyKa.

29T, Vasiljevic- M. Grubac, Komentar Zakona o Krivicnom Postupku, 111 izd., benrpag, 1987. ctp. 7- 8.
%0 Bugu H. MaroBcku, I'. ByskapoBcka, I'. Kanajiunes, Kasreno upouecHo tpaso, Bropo uspmaHue,
Axranemuk, Ckorje, 2011
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ToBap Ha TOKa)KyBambe

JIlBaTa OCHOBHM MPOIIECHU acIleKTHW Ha IMpe3yMIllijaTa Ha HEBUHOCT cCe
IOCTaBYBalheTO Ha TOBAPOT Ha JIOKaKyBarbe BP3 0OBUHUTEICTBOTO, O] €/THa
cTpaHa 1 6apameTo Ha BUCOK CTaH/iap/l Ha JJOKasKyBaibe JleKa OOBUHETUOT
O CTOPWJI KPUBUYHOTO JI€JI0 O7f IpyTa.

Kako mTo Toa ro yrBpAusia yiITe PUMCKaTa CyJCKa ITpakca, HaudeJ0To
Ha Tpe3yMIllidja Ha HEeBUHOCT IO CTaBa TOBApOT Ha [IOKa)KyBame BP3
OOBUHUTEJICTBOTO U 3aTOA € OJrOBOPHOCT Ha OOBUHUTEJICTBOTO [la ja
JIOKayKe BMHATa U Jia ja mobue mpeTIiocTaBKaTa Jjeka 0OBUHETHOT € HEBUH:
ei incumbit probatio qui dicit, non qui negat - TOBapOT Ha JOKayKyBaibe e Ha
OHOj KOj 0OBMHYBA, a He HAa OHOj KOj Herupa.!

Wnu mak, Kako mro e AedUWHUpPAHO Off cTpaHa Ha EBpPOIICKMOT cyp 3a
YoBEeKOBMU IpaBa (moHatamy Bo TekctoT ECUII): ,, Bo cekoj cayuaj Ha KpusuuHo
ZOHewe, tipe3yMmuyujaitia Ha HeBUHOCT 20 CUiasa WOBApPOUl Ha JOKAKYBAe
8p3 00BUHUIEICIUBOWIO, A WOA 3HAYU geKa 0OBUHellUoll He MoxKe ga buge
UpUHYgeH camuolll ga ce UHKPUMUHUpA U geka mMopa ga tocuiojatti gokasu
wilo uowikpeuysaail ocyguuienHa tpecyga. “*?

[Tom 3HaK Tipamake e [Oaad TOBApOT Ha JIOKAaKyBawkbe BO MHOTY
eBPOIICKU [Ip>KaBU Kou To TpudaTusie HaroreoHOBUOT KojieKe OWI Bp3
OOBUHUTEJICTBOTO CO OTJief] Ha Toa AeKa CYIOT OWJl JIOJIKEeH Jila CTOpU cé
IITO e HEeOIXOJHO 3a Jla ja YTBPAW BHUCTUHATA IO CIyKOeHa [IOJKHOCT,
BKJIYUMTEJTHO U J1a Mpejjiara IoKa3u BO ToTpara o BUCTUHATA.

Cerak, JieHeC MOBeKeTO eBPOITICKU JIp;KaBU, KaKO M OHME CO OOUYajHO
ITpaBo, AYPU U eKCIUIMLIMTHO HaBe[yBaaT JeKa TOBapOT Ha JIOKaKyBame
e Ha OOBMHUTEJICTBOTO U ja HAIyIITaaT IpaKcaTa Kajle CyJoT Mpejyiara
IIOKa3|, WK OapeM Taa yjora e HamajsieHa BO KOPUCT Ha HeITPUCTPaCcHOCTa
Ha cynoT. CyauuTe UMaaT TeH/ieHI[dja Aa OuaT MHOTY ITpeTa3jiuBy 3a /ia
He OCTaBaT BIIEUATOK JieKa (paBoOpU3MpaaT e/lHa CTpaHa 3a CMeTKa Ha Jipyra.
Cekoj obuji Ha cyauuTe Ja ja OapaaT BUCTUHATa - OMJIO /a € Toa IPeKY
Ipejijlarame Ha JIoOKa3u WK IPeKy OIIIUPHO COCJIYIlIyBahe Ha CBeJlolrTe
3a BpeMme Ha CyJleleTo (a He caMo MOBPeMeHO ToCTaByBale Ha ITpallyBa
3a LleJIMTe Ha IojacHyBaibe) — OM [ToBeJsio, BO HajMaJjia paka, JIo IlojaBa Ha
ITPUCTPACHOCT WIM HEJIOCTAaTOK Ha He3aBUCHOCT Ha CYACTBOTO. 3aToa,
coceMa HeCOO/IBETHO € CYJIOT Jla MHCUCTHpa Jja ce BOJM TOHATaMoIITHa
IUCKyCcHja 3a [loKa3uTe BO CUTyalldja Kora [IOKa3uTe WU3BeJleHU Off
OOBHHUTEJICTBOTO OUMTJIEJTHO BOJAT KOH OCJIO00/IUTETHA TIpecyaa.

%1 JlekmapaliunTe 1 MoBeIOnTe 3a OCHOBHUTE UOBEKOBHU I1paBa I'o PerympaaT IpaBoTo eJleH UOBeK /ia
ce CcMeTa 3a HeBMH Cé IofleKa He ce JIOKasKe JleKa e BUHOBeH. MeryHapOZHUOT MAaKT 3a IparaHCKu 1
nonuTrdky ipaBa (MITITII), ui. 14 (2); EBporickata KoHBeHIMja 3a yoBeKoBU rpaBa (EKYIT), ui. 6 (2);
AMepUKaHCKaTa KOHBEeHIIMja 3a 4oBeKoBM rpasa (AKYII), us. 8 (2).

%2 Jeremy Mcbride, Human rights and criminal procedure-The Case law of the European Court of
human rights, (HoBekoBuTe mmpaBa 1 KpuBHUUHaTa ocrarnka — CyzckaTa rpakca Ha EBpPOIICKUOT ¢yl 3a
YOBEKOBU TpaBa), nyonukyBaHo of; CoBer Ha EBporia 2009, ctp 15.
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[Ta Taka, cyauuTe reHepajiHO Ce OrpaHUYEHU Ha [IOKa3UTe KOU UM ce
ITpe3eHTHUPaHMu OJ] CTpaHa Ha CTPaAHKUTEe OUejKU IIOCTAIlKUTEe Ce BOJIeHU
OJl CTpaHKUTe. ,,AKY3aliOpHUOW CUcilieM uma gosepba geka cluipaHkuiie 8o
cAyuajoii UpasuiHo U UCKPeHO Ke Zu Upe3eHllupaaill csoutlle apZymeHiiu U
oueKkysa geka BucliuHauia Ke upou3sJjese og ycluewHaula upezeHauuja Ha
cayuajotti 0g clipaHa Ha clpaHkuiie. 2

OBoj cucrem Oapa cTpaHKUTe (OOBUHMTEJICTBOTO W aJ[BOKATUTE Ha
omOpaHaTa) Ja OMpaT aKTUBHU: Ja BpLIAT KMCTpa’KyBaka M Ja cobepar
IoKasW, la u3bepatT cBeJOIU U JOKYMEHTU KOY CMeTaaT JieKa ce peJieBaHTHU
3a HUBHUTE CJTydyau KOU II0TOoa Ke O1jiaT mpeiMeT Ha CYICKO pas3riielyBame
u ofioOpyBame. AJIBOKaTuUTe Ha oji0paHaTa MMaaT OJIF'OBOPHOCT Jla ce
KOHCYJITUpaaT CO CBOMTe KJIMEHTU, Ja pa3BuUjaT Teopuja Ha cjydaj, aa
oJiTyJaT Jjajiv Ke T UCTIUTYBaaT CBe/IOIUTe HA OOBUHUTEJICTBOTO BO TEKOT
Ha CyJlemeTo, Ja n3bepaT MpeKy Kou CBeJIOLM caKaT Ja ITPUJIosKaT JoKas3u,
KaKO Ke TM UCIIMTAaT CBeJIOIUTE U KAaKO Ke T'M Mpe3eHTUpaaT apryMeHTUuTe
npu cynemweTto. CyzloT Tpeba Aa My Jajie Ha OOBMHETHOT MOYKHOCT Jja ce
[IpOM3HeCce BO OLHOC Ha CUTe [JOKa3u IPOTUB Hero, Iypu U BO ClydyauTe
Kora OOBMHETHOT I'O MCKOPUCTHW/I MPaBOTO Jla He M3Hece ofibpaHa WIN
Jla He oJiroBapa Ha ITpaliama: ,..Kako Upasujio, ogue Upasa bapaaii Ha
obBuHelliuoW ga My buge gageHa coogaeliHa MOXHOCU ga tiobue u ucupaula
CBegoOK K0j cBegoyu UpotiuB HEZO BO MOMEHWIOW K0Za CBegoKoll ja gaJ cBojalia
usjasa uau 8o togoyHexHata pasa og uoctuauxaiia“?%* VImeHo, ako cygoT
He MY JI03BOJIM Ha OOBUHETHOT Jia ja IIpe3eHTrpa cBojaTa of0paHa U Ja ru
rnobuie JJ0Ka3uTe Ha OOBUHUTEJICTBOTO, TOTAIl TOj r'O TIOBpe/iyBa IPaBOTO
Ha 0OBMHETUOT Ha Mpe3yMIli[ija Ha HeBUHOCT, CO TOa IITO ja OrpaHUYyBa
MOKHOCTa 3a [Bojb6a Koja ogOpaHaTa MOKe [a ja co3pajie Kaj Cy[IoT, a BO
BPCKa CO OOBUHEHUETO.

BeyimHocT, ajjBoKaTUTe Ha ojibpaHaTa ce eTMUYKU OOBp3aHU eHepruyHo
Ila TW 3acTanyBaaT CBOUTe KJIMEHTH?®®, Mer'y ApyroTo, Jla Tu U3HecaT CUTe
MO>KHU JIBOjOM CO TTIOMOIII Ha CHUTe MOKHU IpudaTiIuBu cpeacTtBa. Mako
MOKebH u3riieia IMHUYHO BO ouuTe Ha cyaujaTta [lon B. Mej, TparameTo
U MIPe3eHTUPAkETO HA PA3yMHO JIBOYMEHe BO TeKOT Ha U3BelyBakheTo Ha
IIOKa3UTe e CYIITUHCKAa OOBPCKa 3a aJJBOKATOT:

23 Felicity Nagorcka, Michael Stanton & Michael Wilson, Stranded between Partisanship and the
Truth? A Comparative Analysis of Legal Ethics in the Adversarial and Inquisitorial Systems of Justice
(BaznaseHu tiomeéy UpucltipacHociia u BuctuuHawia? KomtiapawlusHa aHaiu3a Ha UpasHala etiuka
BO aKy3auiopHUllie U UHKBU3ULOpcKU UpasHu cuctiemu), 29 Melb. U. L. Rev. 448, 465-66 (2005).

24 Capt ipotuB Ppannja (Saidi v France), 14647/89, Touka 43, ECYTI.

25 Opaa 0OBpCKa e YHUBEp3aHO MpH3HATa BO PEUNMCH CUTe HALMOHAJIHU M MEIryHApOIHU KOMIEKCH
Ha mnpocdecronanHa etnka: CoemuHerute AmepukaHcku [IpskaBu (CAJI), Tlpumep npaBuia Ha
AMepUKaHCKaTa afiBOKaTCKa acoljaiuja (American Bar Association Model Rules), mpaBuio 1.3:
L,TIOCTAIyBaj CO pa3yMHAa TPY/I0/bYOMBOCT M TOUHOCT IMIPU 3acTalyBame Ha KianeHTOT"; O6eMHeTOTO
KpasctBo, IIpupauHuK Ha cTaHAapayd Ha agBOKaTcKuoT oxbop, CD7: ,ma obe3benn KOMIIETEHTHU
cTaHAap/y 3a paboTa U ycsyra Ha CeKoj KJIIMeHT".
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Cultie 3Haeme geka Koza egeH agsoKaill 3a KpUBUYHU tipegmeltiu iipeba
ga bpaHu cayuaj 8o Koj cuitie hakuiu ce Upoius HezZo Wioj ce uotiuupa
U ce Hagesa HA 3aKOHOW KOj e BOOOUYAEHO HEZ0B HeUpOMeHIUB U
HelipecyuwieH pecypc. JokwipuHaiia Ha ,, pa3yMHO geoyMmerbe “e cekozauu
Ha upso mectuo. Ioctiojati MHOZY u3Bew AU Kou ce yupouacuieHu
€O HeUoWUoNHU gechuHUYUU gageHU 0og CUUpAHa HA HeBHUMAalleIHU
cyguu 8o HesHauuwleaHu caydau. Co zosema pesHOCW ce JosBal
ekcuipasazaHWHUlie U HEUOggp»KaHU U3jasu HA WeKCWouucuyu Kou
cBoullle u3jasu u gajie Moxebu 8o Upua0z HA Weopuja 3a OHA WO
3aKOHOW UWipeba ga buge, a He KAKO goKa3 HA OHA WO 3AKOHOUWI
asuioputuatiusHo e. OBue u3jasu ce UoggpHaHu og cepuja caydau -
UpeKpacHu U asuleHWUYHU — KOU ce pachpaaHu HU3 3aciiapeHuiue
KpUBUYHU 3aUUCU BO KOU ce WBpgU geKka ce ocygeHUu HesBuHU Auua.
Cultie Baxksu 36YyHYBauKu gepuHUUUU, eKCUIpaBazaHWHU Uu3jasu,
Bocxuliysauku ¢paxitiu, uau pukyuu, dowioa ce ykpaceHu, UoBewio
UJIU UOMAJKY BEWUIO BO 3aBUCHOCI 0g CUOCOOHOCTIA HA AgBOKATOUI U
co ualeiiuueH cseueH WOH ce U3HeceHU upeq tiopotuauia. Ce paszoupa,
uesiltia Ha celtio 0Ba e Kaj uopowiauia ga upegu3suka 306yHewiocil u
WIOK; ga Uupegu3sBukd U3sHeHAagysare, CWpas U HeuU3BecHocw, Koja Ke
ja 0HeBO3MOKU ga ce cUpasu CMUPEHO U pay,UOHAIHO CO (hakiuuitie Ha
cayuajoti uzHeceH upeg Hea ....°%

M mokpaj Toa mITO cyaujaTa ro KOHTpPOJIMpa TEKOT Ha IocTalKaTra, a
BO HEKOU CjIydal MO’Ke Jla TM HCIIpallyBa CBeJlolnTe (MPBEHCTBEHO 3a
rojacHyBame), TOj He e BKJIyUeH BO uowipaza uo sucwiuHawa. ,CymoT He
e MoTpebHO aKTUBHO [ia ja Oapa BUCTMHATA, TYKY €JHOCTABHO Jla O[Iy4u
Ila/id [JOKa3uTe W3HeceHU Tpe]] Hero ce JIOBOJIHU 3a Jla TWM TOTBpIaT
oOBMHeHHUjaTa M Jla [AOKajkaT HaJIBOP O]l pa3yMHO [BOyMeme [eKa
00BHHETHOT e BUHOBeH"?*, He e HeroBa 3aj1aya jja 6apa JIoKa3u WK CBeJOLIN
KOU Ce O] CYIITUHCKO 3Hauemwe 3a YTBp/lyBalhe Ha BUCTMHATA, MAKO IypHU
1 BO HEKOU 0OMYajHU CUCTEMU Ha CYIUUTE UM € JI03BOJIEHO J1a [IOBUKYBaaT
CBeo1IM,%*® BKITyUyBajK1 M BellITaly,”® ga rmpe3eHTUpaaTr ofgopaHa BO UMe
Ha OOBMHETHOT U Ja 1 YKayKaT Ha MopoTaTa Jla pasrjefa ajJTepHaTHBHA

26 May, Some Rules of Evidence (Hekou gokasHu tpasuia).

%7 Antonio Cassese, International Criminal Law 362 (MeryHapomHo KpuBuuHO mpaBo), Oxford
University Press 2008.

28 Bo CA]l, Cojy3Hu foKa3HM MpaBuia, npaBuio 614 (a): ,CymoT MosKe cam a MOBMKA CBeOK WM Ha
H6aparbe Ha cTpaHkaTa. Cekoja cTpaHa MMa ITpaBo BKPCTEHO Jia o Ucrpalia cBefokoT”. Bo ObequHeToTo
KpasnctBo, cyaujaTa MOKe Jia MTOBUKA CBEJIOK KOj He OWJI TIOBMKaH O] HUeJIHA CTpaHa, HO KAKO IITO
ncrtakHas [IpercesiatesioT Ha CY/ICKMOT COBET Ha ameiaiuoHnot cyy [lapkep Bo KpyHattia tpotius
KnezxopH (Regina v. Cleghorn), (1967) 2 Q.B. 584, oBa [IMCKpeLMOHO TTpaBo Tpeba fa Ouze yMepeHo 1
€O e[IJMHCTBEHA 11eJ1 [ja TIOMOTHE fla ce BU[IM MpaB[aTa, Taka IITO HeMa Jia Bjrjae Ha JUCKpeljaTa Ha
6paHuTesNIoT Jia ro o0JMKyBa CBOJOT Ciydaj. JJOKOJIKY cakaTe Jia pasrjefiate U3BOHPEIHN JUCKYCUU 3a
OBME U [IPyr' OBJIACTyBarba [afleHy Ha CYIUMUTE BO TEKOT Ha CYMEHETO, KaKo Ha IpUMep, CYMUparbe
1 KOMEHTUpae 3a JIOKA3UTe, HEIITO 3a KOe IITO MHOTY TeopeTudapu, CYAUU W MpaBHUIM UMaat
pasIMUHK CTABOBM 3a TOA [1a/Ii BAKBUTE OBJIACTYBaba Ce BO COrMIACHOCT CO OCHOBUTE Ha aKy3aTOPHUOT
cucteM, Bumm Stephen A. Saltzburg, The Unnecessarily Expanding Role of the American Trial Judge,
(HetiotipebHo lipowlupysarke Ha yaozatia Ha amepukaHckuow cyguja), 64(1) Virginia L. Rev., 1-81 (1978).
29Bo CAJI, Cojy3Hu moKas3HM MpaBua, pasuso 706: ,CymoT MoKe [ja HasHauu OM/I0 KOj BeIlTaK CO KOj
IITO Ke ce corjiacar CTpaHuTe WK 110 CBOj n300p*.

65



IIB0j0a BO KOPUCT Ha 0OBUHETHOT, BUHOBEH HA/IBOP Ol Pa3YMHO JIBOYMEhe

ofibpaHa o oHaa Ipe3eHTHpaHa OJf CTpaHa Ha OOBUHETHOT,”® Kako u
Ila cyMHpa WIA Jla KOMeHTUpa JIoKa3u KoM Ke OujaT roToa CTaBeHU Ha
pasriefiyBame o/l CTpaHa Ha [IopoTaTa BO TEKOT HAa Hej3SMHOTO OJIJTydyBame.’!

Taka, Aypu 1 BO CUCTEMHUTe Ha OOMYajHO MpaBoO, IIOCTOjaT eleMeHTU Ha
bapare Ha suctiuHawia. CyauuTe M3paswjie MellaHU CTaBOBU 3a OBUe
IVCKPELIMOHM OBJIaCTyBara KOU UM Ce JIOBepeHU Ha CyJunTe, KaKo IITO Cce
rjiefia o7l aMepUKaHCKUOT cojy3eH cyauja [lek b. BajHirraju u cyaujata Ha
BpxoBenunot cyn Ha CAJ] ®enukc @pankdyprep.

CyaujaTta BajHinraja:

['osteM fen oji CIIOPOT 3a OBa Mpallae ce JIO/KU Ha pas3jidKara
Mer'y PeTOpPUYKOTO IIOTBpJyBale Ha BaKBOTO OBJIACTYBamke Ha
CYZIOT M TIpaKcaTa Kajle cy/iujaTa UMa TeHeHIrja [a J1ejlyBa KaKo
HelpucTpaceH apOuTep BO HAIIMOT aKy3aTOpeH cucTeM. MHory
mpo6ieMu Ou ce n3berHasie JOKOJIKY € jaCHO JeKa CYIIOT KOj I'o CYIu
CIy4ajoT He Tpeba M HeMa CTaBOBU OKOJIy TOa Koja cTpaHa Tpeba fia
rmo6eIv UM KOJIKY TY;KUTEJIOT BO IparaHCKM cjydaj Tpeba ma gjobue
WM Jajaii OOBUHETHUOT 3a KPUBUYHO JIEJI0 - OCBEH aKO He € BeKe
ocyjeH - Tpeba fa Ouje Ka3HeT.

JIloKOJIKYy efieH pa3yMeH IOPOTHUK MO’Ke Ja OJIJIydd Ha J[BaTa
HauWHa, UCTUOT He Tpeba fa buje M3/105KeH Ha CTaBOT Ha Cy/ujara,
KOj e ceTlak co rojieMa pernyTaiiija, Koj CTaB e Ha CTpaHa Ha eJlHaTa
WU [pyraTa cTpaHka.??

70 Bo Kpyhatua tupowius LloHcor (Regina v. Johnson), [1989] 1 W.L.R. 740, Arnef1alfuOHUOT CYZ, YTBP/INIT
IleKa cyaujaTta MMait AoJDKHOCT Jla U ajie yriaTCTBa Ha MopoTaTa BO BpCKa CO MTpOBOKaliujaTa, U MoKpaj
TOa MITO OOBMHETHOT BO TEKOT Ha CY[IeIeTO OCTaHajl Ha CTABOT JleKa pearrpasl BO camoofibpaHa,
Ounziejk1 moKasuTte He Ouse ,CUIHO CYreCTUBHU TYKy Oue ,[TpUINYHO cabu, ra Taka Tpebaso ma ce
ocTaBM Ha ropoTaTa fia ofytydn. OBaa o6BpcKa 6usa MOBTOPHO JIMCKYTHpaHa Bo KpyHatua tpotius
Fbysen (Regina v. Newell), [1989] Crim. L.R. 906, Kaje 1ITO ce cMeTasio [eKa cyaujata Tpeba fa i gaze
yIaTCTBa Ha TIOpOTaTa 3a aJiTepHATUBHUTE OJI0paHU KOUW Ce BO CYMIMp CO TeopHjaTa Ha CIydajoT Ha
06BUHeTHOT. Bugu ucttio waka Sean Doran, Alternative defences: the “invisible burden” on the trial
judge (AntuepHattiusHa ogbpaHa: ,HeBUgAUBUOW WoBap“ 8p3 cygeukuoi cygujatia), Crim. L.R. 878
(1991), Kajie 1ITO Ce OMUILIYBA JO/PKHOCTA Ha Cy[ujaTa [a CTaBy [Ipe[] IopoTaTa MoKHa ofi0paHa Koja He
6urna crioMHara off HuefjHa cTpaHa Kako ,HeBUJJINB TOBap™.

1 Bo ObemuHeToTo KpascTBo, cyvjaTa BOOOMUAEHO I'M CyMUpa [IoKasuTe 3a ropotata. Bo KpyHauia
upowius Bpayep (Regina v. Brower), [1995] Crim. L.R. 746, AnenalyioHMOT Cy[ M3jaBWI JileKa BO
MOrOJIEMUOT JIeT Off CilydauTe cyaujata Tpeba Jla T'M CcyMupa JIOKAs3uTe 3a IMopoTara co Iesl fia U
MOMOTHe Ha TopoTaTa U Jia ce 06e30eu MpaBUUHO cyferme. Bo KpyHauia lpotius EsaHc (Regina v.
Evans), (1990) 91 Cr.App.R. 173, AnenaliioHHUOT CyZ, CMeTasl [ieKa CyaujaTa He e orpaHuyeH caMo Ha
TOUKWTE MCTAaKHATH Off CTpaHWUTe, TYKY JieKa MMa IpaBo /la KOMEHTHpa 3a CHUTe paboTu KOu ce BO
nokasure. Ce pa3bupa, KOMEHTapuTe Ha cyaujaTa Tpeba fga GuaT BO paMKUTE Ha COOJIBETHU IPAHULIH,
HO Bo KpyHatta tpowius Ctiapoy (Regina v. Sparrow), [1973] 1 W.L.R. 488, 495, cymujata JloTtoH, ja
MCTaKHaJI IOJKHOCTA Ha CYAUjaTa Jia U MOMOTHe Ha TIopOoTaTa U U3jaBUJL: ... CIIOPe]] HAIIETO UCKYCTBO
Ha TIopoTaTa He ¥ e 0]l TTOMOII Oe3/TMUHOTO UMTare Ha JIOKA3UTe Off CTpaHa Ha Cy/iujaTa KaKo IITO e
3aMMIIAHO BO HEeroBUoT GeneskHUK. CyaujaTa e rmoBeKe of CIIOPTCKM CyAuja Koj HeMa yaesl BO MeuoT,
TYKY MMa JIOJKHOCT Jla THTEPBEHKPa Kora e ITpeKpliieHo HeKoe MPaBuIo Ha TIocTarkara. Toj 1 rmoporaTa
ro CyZlaT Cjy4ajoT 3aeJJHUYKK U Herosa JIOJDKHOCT € Jia 1 TIOMOTHE Jla M3BJieue KOPUCT OJl HErOBOTO
Mo3HaBarke Ha 3aKOHOT U Jla ja COBETYBa BO CBET/IMHA Ha CBOETO MCKYCTBO BO OJIHOC Ha 3HAUEIHETO
Ha Jokasute. Bugu zeHepasnto Saltzburg, Koj He ce coriacyBa cO OBJIACTYBabeTO Ha CyAujaTa fa I'l
cymmpa 1 Jla KOMeHTHUpa 3a JIOKa3uTe 1 KaJie ce MOBUKYBA Ha CYIeUKWTe CYJIUM Jia UM Oujie fasieHo
CaMo OIpaHUUEHO OBJIACTYBAE J1a TOBUKYBAAT U UCITPAIIYBAAT CBEJIONIN.

72Jack B. Weinstein & Margaret A. Berger, Weinstein’s Evidence: Commentary on Rules of Evidence
for the United States Courts and State Courts (Jokasute Ha BajHiiraji: KomeHTap 3a IoKa3HU ITpaBuria
Bo cymoBute Ha CAJ] u mpskaBHUTE cymoBwu), § 107[1], at 8, kako wittio e yuttiupario Bo Saltzburg, cTp. 41.
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[TouHakBO MHUCIeme UMa cyaujata @paHKdypTep:

Cojy3HHUTe cyauu He ce CIIOPTCKU CYIUM KOW CyAaT 3a Harpaja TYKY
ce CcyKOeHHUIIM Ha IpaBjaTa ... Kako TakBM THe MMaaT oOBpCKa Jia
Ipe3eMaT UHUIMjaTHBA Jja Ce yBeparT JleKa IpalliamaTa ce pelieHu Bo
paMKuTe Ha cy/icKaTa ITOoCTarlKa, a He /la OujiaT ocTaBeHu Ha n300p Ha
aprymMeHTHTe Ha ITpaBHUTE 3aCTaITHULIM ... EleH cojy3eH cyamja ... uma
OBJIAaCTYBame Jla TTIOBUKA CBeOII U [a I'M HUCIHTA 3a Jla ja U3Bjieue
BUCTHHATA ... TOj cUrypHO MMa 0OBpPCKa Ja ro CTOPU Toa HaMecTo jia
MpubOerHe KOH Hararambe Ipy YTBpAyBalbe Ha OJIr0BOPHOCTA. >

W cynmuuTe Bo perioHOB ITOBeKe He ja OapaaT 0OjeKTMBHATa, MaTepujaiHa
BuctuHa. [la Taka, cynmuute Ha bocHa u XeplleroBuHa He ce TIOBEKe
IIOJDKHU 11€JIOCHO M TOYHO J1a ja yTBpjaT ¢aKTUuykara cocrojba, Koja e
BayKHA 3a HOCeWe Ha 3aKOHCKa ojiyiyka. HaMecTo Toa, 3aKOHOT ja 3agpKail
ompenbaTa criopep Koja, ,Cygoui, 00BUHULUEIOW U gpyzuitie OpZaHu Wiio
yuecuisysaaul 8o uocwiaukauwa, ce gojxKHu UogegHakso ga ¢u aHaausdupaaud
U CO egHAKBO BHUMAHUe ga Zu yispgaill, Kako obBUHYBAUYKUllle, WAKa U
ocs060gyBavKuitie (pakiiu 3a 0COMHUUEHOWIO UlU 0bBUHeloWO auue“.?”
3KII na Cpbuja mpeaBuayBa JieKa Cy[AOT MMa CaMO MCKJIyYUTeTHa
MOKHOCT Ja IIpejjiara JIOKasu Mo CJy;kK0eHa momkHocT.”” Cermak, BO
TEeKOT Ha IocTarnkara CyJIMUTe Mopaar fja ro 3auyBaaT JJOCTOMHCTBOTO, Jia
IIOCTAaIyBaaT [1eJIOCHO He3aBUCHO U HEITPUCTPACHO U [ja He N03BOJIaT HUTY
IPUBU]L HA IIPUCTPACHO IMOCTanyBamwe BO 110132 Ha ejHa Of] CTPaHUTe.

Cnopep momainHuoT 3KII, mocrankara Ma aky3aTopeH 0OJIUK U ce 3aCHOBa
BP3 aKTMBHOCTHUTE Ha CTPAHKUTE KOUW M3BeAyBaaT JOKa3u U I'M coodyBaaT
CBOHMTE TBPJleHa CO 1ieJT Ja I'M JIoKasKaT (phaKTUTe, 3a KOU CYAOT OjTydyBa
Ianu ce moKaykaHu win He. CyIoT moBeKe He IIpejyiara AoKasu II0 CBoja
WHUIIjaTUBa, OCBEH Kaj TaKaHapedyeHOTO CyIlep BelllTaueihe, Koe, KaKo
IITO Ke BUUMe TI0/I0JTy, € CTaBeHO I10/T 3HaK ITpalilame.?’

CraHgapa Ha IOKa)KyBambe

AKo TOBApPOT Ha JOKaKyBalbe€ € Ha OOBUHUTEJICTBOTO JIOTUUHO Ce IIoCTaByBa
IIpalramkeTO CO KaKOB CTeIleH Ha CUI'YPHOCT MCTOTO Tpe6a AJa ce IOOKajKe.
OBa e HapegHOTO IIpalllakb€ KO€ BOIM [0 CTEeII€eHOT Ha [OJOKaKyBalbe
OJIMeTBOpeH BO CTaHJapAOT Ha [OOKakKyBalb€ Ha BHHa O]l CTpaHa Ha

255 [loHcoH tpotius CAJl (Johnson v. United States), 333 U.S. 46, 54 (1948), cyauja dpaHKbypTeD,
M3OBOEHO MUCIIEHe. (M30CTaBeH! BHATPEIIHN LIUTATH).

24 3KIT Ha bocHa 1 XepiieroBrHa, useH 14.

25 3KIT Ha Cpbuja, wnen 15: ,(1) Jokasutte ce cobupaaill u u3seqysaaul 80 COZAACHOCUL CO 0BOj
3akoHuk. (2) Tosapoui Ha gokaxysarelio e Ha obBuHutesow.(3) Cygotl ¢u ussegysa gokasuilie Ha
lipegnoz Ha ciipaqkuite.(4) Cygoili Moxe ga U gage HAN0Z HA HEKoja 0g CUIPAHKUlie ga upegaoxu
gouoNHUWENHU goKasu UU, U0 UCKAYUOK, cam ga Hapegu WAKBU goKasu ga ce ussegaill, goKONKY
OUeHU geka u3segeHullle gokasu ce UpoltiuspeyHU Uiu HejacHU U geka WaksBollo gejcliBo e HeouUXogHO
3a ga UpegMmetioll Ha oKaKysare buge ceolihatliHo paseiegaH.

276 Momaren 3KI1, uten 408 (6): ,, Bo obpasaoxeHuellio Ha Upecygaiia cygou Ke Zu usHece UpuuuHuilie
3a ceKoja Wiouka og uzpexatia, a ocobeHo pakuiuiiie Wio U OUEHUN KAKO GOKAKAHU UU HEegOKAaHu,
0g KOU gokasu Zu yuwspguJ tiue ¢paxtiu (...)"
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IIB0j0a BO KOPUCT Ha 0OBUHETHOT, BUHOBEH HA/IBOP Ol Pa3YMHO JIBOYMEhe

0OBUHUTEJIOT HAGBOP 0g PA3yMHO gBOYMEHE, HO U BO HAUeJIOTO JleKa ceKoe
(pa3syMHO) IBoyMeme Tpeba f1a 6uae BO KOPUCT Ha OOBUHETUOT-in dubio
pro reo. OBOj cTaHAap//Hauej0 3HAUM JleKa BepojaTHOCTA OOBUHETUOT
Ila e BUHOBeH Tpeba /1a Oujle TOJIKY rojieMa IITO Ke To eJIMMUHUpPa ceKoe
(pa3yMHO) IBOyMeme, OUIejK1 aKo MOCTOU (pa3yMHO) IBOYMEeHhe BO BUHATa
Ha 0OBUHETHOT TOj Tpeba ga buge ocoboeH:

(...) loka3oT HagBOP OJF PAa3YMHO JIBOYMEE € HajBUCOKUOT CTaHAap,
Ha JIOKa)KyBare KOj Mopa Jia Oujie IMOCTUTHAT BO CeKoja IocTarkKa.
PasymHOTO OBOyMeme e medHHUPAHO KaKO peajiHO [IBOYMEHe
3aCHOBAHO Ha 37IpaB pa3yM U JIOTUYKO pacydyBaibe Iocjie COBECHO,
1IeJIOCHO U HeIMpPUCTPacHO pasrjeflyBambe Ha CUTe OOKa3u, WIN
HeIOCTAaTOK Ha JI0Ka3H, BO CJIYUajoT 3a Koj ce cyau. JTIoka3oT HaZiBOp
o[l pas’yMHO [IBOYMeme CIIope/i Toa, € JI0Ka3 CO TaKBa ybeminBa
MIpUpPo/ia Mopaiu IMITo OWIO Koe Jiiiie Ha Hero MojKe [ia ce MOTIIpe
1 T10 Hero jfia IocTamnyBa 0e3 aujieMa U BO CBOUTE HAjOUTHU JIMUHU
pabotu. Cemnak, Toj He mogpa30upa arcoJayTHa CUT'YPHOCT.(...)*”’

Kako mrto Gelire mocera mpe3eHTUPaHO, a KaKo IITO Ke Oujie U MoHaTaMy
BO TEKCTOT, MOKe Jla Ce BUJIM JleKa CTaHAaploT Ha JOKaKyBambe HaAgBop 0g
pa3symHo gaoymerbe eBOJIyrupasl v JIOCTUTHAJI 3peJIOCT OTKAKO 3a IPB MaT ce
T10jaBWI ITpeji HEKOJIKY BeKa BO CUCTeMUTe Ha 0OMUajHOTO TIpaBo.
BpxoBHuort cyg Ha CAJ] u popMasiHO I'o MPOHAIIOI OBa IIPaBO BO YCTaBOT
Ha CAJ] Bo cayuajor BunHwuui¥’®, cmeTajku ja pApskaBaTa (opraHuTre Ha
IPOTOHOT) OZITOBOPHA 3a CTaH[Iap/IOT Ha JIOKaKyBamke Hagaop 0g pasymHO
gsoymemre. I1a Taka, LMTUpPaAjKu ro ciaydajotT KoguH tipowius CAJ° (1895),
BpxoBHuot cya Ha CA/l Bo BuHwul iCTaKHaI:

CraHpap/loT Ha pa3syMHO [BOYMeHe WIrpa KJIydHa yjora BO
aMepUKaHCKaTa KpUBUUYHA MOCTarka. Toa e rimaBHUOT UHCTPYMEHT
3a HaMaJlyBake Ha PU3MKOT O] OCyAyBama KOU Ce TemesiaT Ha
dakTnuku rpemku. CiaHgapgoiu 0be36eqgysa KoHKpellleH Matiepuja
3a Upesymuuujaila Ha HeBUHOCW - Wioad WeMeaHO ,aKCUOMAaliCKo
U OCHOBHO“ Haueso0 uue ,CUpoBegyBdare JeKU BO OCHOBaWld HA
AgMUHUCTUPUPAeNio Ha Hauello Ka3HeHo tpaso“.*80

Bo cucremuTe co 06MUYajHO MpPaBO CYIeUKUOT CyIMja UM [aBa yIIaTCTBa
M HACOKU Ha IMOPOTHUIIMTE BO TEKOT Ha cyaemeTro. CymujaTa Tpeba co
yrmaTcTBaTa jacHoO Jla UM IT0COYN Ha TIOPOTHUIIUTE JleKa BOYMemeTo Tpeba
7la TO yIOTpeOaT BO KOPUCT Ha OOBUHETUOT. AKO [TOCTOU PA3YMHO JJBOYMEHE
Koe TIpoM3jieTyBa O]l CEBKYITHOTO pasrjieflyBarbe Ha JOKa3uTe IopoTara
Tpeba fa ro ocobomu oOBUHeTHOT. [IpoliecoT Ha JaBare yraTCTBa Ha

27 Handbook for defence counsel in international criminal law -Association of Defence Counsel
practising before the ICTY (I[TpupauHuk 3a ogbpaHaTa BO ITpeAMeTHUTe Ol MeI'yHAPOIHOTO KPUBUUHO
npaBo - [Ipakca Ha 3ApysKeHujaTa Ha OpaHuTe M Kou 1To roctaryBaart rpen MKCJ), crp.10.

718 Bo spcka co cayuajoui Bunwiuti (In re Winship), 397 US 358 (1970) (moHaTaMmy BO TeKCTOT BUHIINII).
9 Kogpur tpotius CAJ] (Coffin v.United States), 156 U.S. 432, 453 (1895).

280 BuHwiut, apa. 362-63, (HarmaceHo ol aBTOPOT).




KOMITAPATUBHO UCTPAJKYBAIGE

ropoTaTa BO TeKOT Ha CYJleleTo U Kako Tpeba Jia ce 1[eHAT yraTcTBaTa BO
BPCKa CO pa3yMHOTO JBOYMEHE /IaJIeH! Ha KPajoT Of CYy/IEHEeTOo e YOeJITUBO
OIUIIIaH of JyBusep:

Ha mopoTHUIMTe ceKoranl WM ce JlaBaaT yIaTcTBa oOf] CTpaHa
Ha cyauja - OOMYHO HEKOJIKY TaTh - JeKa THhe MMaaT HCKIIyunBa
OITOBOPHOCT /1A OJITydaT 3a (paKTUTe; [OTOA OIMIIUPHO UM Ce KayKyBa
KaKo Tpeba Jia TTocTarnaT Ipu ojiTydyBambeTo 3a haktuTe. 360pyBajku
3a HeoOpaboTeHHUTe TIOIaTOI[ aKYMY/IMPaHU BO TEKOT Ha rylaBHaTa
pacmpaBa (BCYIIHOCT JIOKa3uTe He ce HeoOpaboTeHU OUejKu Ousie
MPOYNCTEeHU CO JIOKa3HaTa M ycTaBHATa uiITpaliyja), cyaujata Ke
ja TIOTTMKHe MopoTaTa [a T'M YIIOTpeOW CBOUWTEe CIOCOOHOCTH 3a
pacyayBame 1 3[ipaB pa3yMm. Ha mopoTHUIMTe UM ce JJaBaaT yraTcTBa
KaKo /ia To TIpolieHaT KpeJUOWINUTET Ha CBeJIOIUTE CO TOoa IITO Ke o
3eMarT MpeJiBU/ HUBHOTO OJIHECYBaibe /IofieKa CBeJlouaTt, TOHOT Ha
HUBHUOT IJ1ac, [ABWKemhara Ha OuMTe, jasuKOT Ha TeJIoTO, CTaBOT -
CUTe pa3/IMuHM BUIIOBM Ha HecBeCcHa KOMYHHUKalldja KOM YeCTO Io
OTKpHBaaT OHOj IITO KaKyBa JIard, a ja IOTBpjyBaaT H3jaBaTa Ha
OHOj IIITO ja KayKyBa BUCTHMHATa. Ha IOPOTHULIMTE MM Ce KayKyBa
IeKa KpeguOWINTeTOT Ha CBEeJOKOT MOKe [Ja Ouje HaragHaT
(nucKpepuTHpame Ha CBeOK) CO [IOKasu 3a IPUCTPACHOCT, CO
TIOMOIII Ha [I0Ka3M O] APYT U3BOP KOM YKa)KyBaaT Ha CIIPOTUBHOTO
MJIM CO TIOMOIII Ha HeJIOC/IeJHOCT Mel'y h3jaBaTa Ha CBeJOKOT JajieHa
BO TEKOT Ha CY[eHmheTo U HeKoja HeroBa MpPeTXO[HO JajeHa u3jaBa
3a MCTOTO IIpaiiame. Ha IIOpOTHULIMTE MM ce [aBaaT VIIaTCTBa
IleKa OOBUHETHOT (aKO CBeJoUM BO CBOE HMMe), a BO HEKOU CJTydau 1
COYUYeCHHUIIMTe BO J€JI0TO, BOOOMYaeHO ce CMeTaaT 3a IPUCTPACHU
ropajy HUBHUOT ViIeJ BO MCXOMOT Off cyaemeto. Ha mopoTrHuiure
HCTO TaKa UM Ce YKaKyBa JieKa JIPYruTe CBeoIM MO’Ke 1a Oupat
IIPUCTPACHU 3apajy rojieM Opoj MPUUMHU, KaKO Ha IMPUMep JInuYeH
Wi npodecroHajieH OHOC CO OOBUHETHMOT WM JKpPTBaTa WIU
HEKOj JInueH MHTepec BO Pe3y/aTaToT O]l CylemeTo. Bo ucto BpeMe
IMOPOTHULIUTE Ce TMOTCeTyBaaT JeKa Oypu U IMPUCTPACHUOT CBEJIOK
MOKe [1a ja KajKyBa BUCTHHaATa. Bo MpUHIIUII THE ce IT0COBEeTYBaHU
WIK [a M oTdpiaT AUCKpeIUTUPAHUTE [eJIOBU O CBeIOUeHheTo
Ha CBEJIOKOT KOj e MUCKpeIUTHpaH WIM 1[eJIOCHO Ja ro oTdpiaT
CBeJI0UEHeTO Ha [UCKPeJUTUPAHNOT CBeJOK O1/IejK1 TOa CBeIOITBO
moara op HeKpeaubmsaeH u3Bop. Mako Tue ce MOTTUKHATU [a Io
KOPHCTAT CBOjOT ,,CYA" 3a BAaKBU Ipalllaiba, THe ce IMpeayIpeseHu 1a
He ,mimeKynupaat’. IlopoTHuiuTe Tpeba fa ru 3acHoBaaT GaKTUTe
Ha JOKa3M, HO MCTO TaKa UM e KajKaHO JjeKa 3aeJIHO CO JIOKa3UTe
KOU Ce oJfHecyBaaT Ha e[jHa paboTa MOJKaT Jja r'o 3eMaT B IIpeABU U
HeJIoCTATOKOT Ha JJoKa3m.28!

281H, Richard Uviller, Acquitting the Guilty: Two Case Studies on Jury Misgivings and the Misunderstood
Standard of Proof (OcnoboguitienHa lipecyga 3a BUHOBHUKOWL: J[Be cliyguu 3a cayuau Ha UOZpewHU
yuawicwisa 3a culaHgapgowl Ha goka)Kysare U UuozpewHo pasbuparke og ciipaHa Ha uopowiaiia), 2
Crim. L. F. 1, 39-40 (1990) (monatamy Bo tekctot Uviller), cTp. 18-19.
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IIB0j0a BO KOPUCT Ha 0OBUHETHOT, BUHOBEH HA/IBOP Ol Pa3YMHO JIBOYMEhe

Ho Ha mopoTara He 11 ce JaBaaT caMo YIIaTCTBa 3a pa3yMHO JIBOyMebe (KaKo 1
1a e nedMHUPAHO) Ha KpajoT o7 cyAemeTo. Cy/IeukroT cyivja ja IpeayIpeayBa
TopoTaTa BO TEKOT Ha 1IeJIOTO CyJIehe 3a Toa KaKo Ja T'M 3eMe BO MpeaBU/I
Mpe3eHTUpaHUTe JIOKa3W COTJIaCHO cTaHjapAoT. Ha KpajoT ofi cymemeTo
ropoTaTa e MoTceTeHa JieKa MMa UCK/TyJrTesTHa OJITOBOPHOCT 3a OlleHyBame
Ha JiokasuTe. [TopoTara MMa OATrOBOPHOCT [ia VTBPIU Iajid U BO Koja Mepa
CUTe eJIeMeHTHU O]l CUTe TOUKM Ha IMTOKPEeHATOTO OOBUHEHME ce JIOKayKaH! CO
CTaHJIap/IOT Ha IOKa)KyBatbe Ha/IBOP O] pa3yMHO JBOYMEHe - CTaHfap/ Koj
3a ceKoja HaMmepa U 1jeJT e HajoIMCKy [0 CUTYPHOCT (OujiejKu caMo HEKOJIKY
paboTH BO JKMBOTOT MOKe [ia Ce JIOKayKaT CO ariCoJIyTHa CUTYPHOCT).28?

Cenak, Kora Ha TiopoTaTa 1 ce KajKyBa Jla TO IMPUMEHM CTaHAapAoT Ha
pa3syMHO IBOYMeHe BO OI[eHYBahe Ha JJOKa3uTe He U ce KasKyBa Jlaiu Tpeba
Ila MpUMeHU HeKoe O0jeKTMBHO, MHO3UHCKO, TJIeJUIITe BO OlleHyBarbe
Ha [BojbaTa WiIM Ja ' MPUMEHU CBOUTE COIICTBEHU WHIUBUIYaJTHH,
CYOjeKTUBHU MPOIIeHKU. JyBujep TMPOHUK/IMBO ja OIUIIaJ TeH3ujaTa
rnomery ,,00jeKTUBHU“ U ,,CyOjeKTMBHU" TOJIKYBalba Ha CTaHIAp[OT Ha
pa3yMHO ABoyMeme. Toj objacHUT fieKa ,,00jeKTuBeH” U ,,cyOjeKTUBEeH" ce
IIBa moceOHU HAUMHM Ha pa30upame Ha CTaHIapAoT Ha Pa3yMHO JIBOYMEIbe:

Criope1 06jeKTMBHOTO pa3buparbe, aKo IMMOPOTHUKOT A ce corjiacu
IleKa TMOPOTHUKOT b MMa ABojba Koja ce TeMesjiM Ha JIOKa3u, a €
BaJIU/IHA U CO JT0Opa BosIja, Torall IOPOTHUKOT A Mopa Jia rjaca ,He
e BUHOBEH", MaKo TOj He ja Jenu ABojoara Ha NOpOTHUKOT b. lypu
1 aKO MOPOTHUIIATE KOHCTAaTUpaaT caMo JieKa HeKOj MMarvHapes,
CcoBeceH TIOPOTHHMK, MOKe Jla MMa JjBojba BO BpCKa CO BMHATa Ha
0OBUHETHOT, 00jeKTUBHOTO IJIeJIUIITE Ke ce 3eMe BO IpeJIBUIl U Ke
ce MpHU3Hae IMOCTOEHEeTO Ha pPa3yMHO JBOyMeme U Ke ce Oapa of
roporaTa ocjiobo/lyBabe MakKo HUTY eJieH O] HUB BCYIITHOCT He ce
IIBOYMU BO BUHaTa Ha OOBUHETHOT.

Criopeq1 cybjeKTUBHOTO TOJIKYBake, OCHOBHOTO IMpalllalhe e /1ajin
Moe/IMHeI[0T TIOPOTHUK, OTKAKO BHUMATEJIHO T'U ITPOLIeHWU CUTe
IIOKa3U U OTKaKO I'M 3eJ1 TpeJIBUJ] CTAaBOBUTE Ha JIPYryuTe MMOPOTHUIIH,
JINYHO Ce TBOYMU BO BUHATa HA OOBMHETHOT. AKO OBa IpOU3Beie
Cy0jeKTUBHO UYBCTBO Ha [BOjba BO YMOT Ha eJleH IOPOTHUK
TMOPOTHUKOT Tpeba Jla CU ro TTOCTaBU CJIeJHOBO Tpallame: Jajii Toa
IIBOYMeHe e pa3yMHo. Bo paMKu Ha oBaa cy0jeKTHBHa ITpolLieHa, aKo
TMOPOTHUKOT JINYHO HeMa pa3yMHO JABOyMelbe Torail 0e3 orej; Ha
HeJIoCTaTOoI[UTe BO JIOKA3UTe KOM MOYKAT Jla UM AaZaT Ha JApyruTe
IIpUUYMHA 3a JIBoj0a Toj MOPOTHUK Tpeba [a rjiaca 3a ,,BUHOBeH".?

JyBusiep mpaBUJIHO TBPAU [eKa CyOjeKTMBHOTO pa30upame e HCIIPaBHO:
IBojOaTa e MHIUBUAYAIHA pab0Ta; MOPOTHUIIUTE HE CMearT /ia Ce OTKa)KaT
0/l CBOUTE JIMYHM 3aKJTyUOIIW WIM JIa TJlacaaTt CIIPOTUBHO Ha HUBHATa JIMYHA
OJIJIyKa BO BPCKa co MpecygarTa.?s

22 Fletcher, cp. 933.
283 Uviller, ctp. 30.
24 Uviller, cp. 32.




KOMITAPATUBHO UCTPAJKYBAIGE

[Tornupajku ce Ha 3abenemkuTe ox cymuute IlaTpuina Bong u [lepom Ha
Cojy3nuot okpyskeH cyq Ha CAJl, Pobepr 1I. ITayep TBpau:

VIcKycTBOTO 0T CTaHIap/lOoT HAa Pa3yMHO JJBOYMeHe, KAKO U 3]IpaBUOT
pasyM, TU TMOAAPKYBaaT pea/IMCTUUKUTEe KPUTUKU JieKa CyIuuTe 1
aKaJleMUIIUTe ja [TpeHarjacyBaaT BayKHOCTa Ha ITpaBHaTa JJOKTpUHA.
HammoT coBpeMeH U MaJIKy JlocajieH ,pea/IucTuueH" rorjes e neka
IMOPOTHULIUTE BOIJIAaBHO He I'M TIOUUTYBaaT yIaTcTBaTa Ha cyaujaTa
Y I'0 MpaBaT caMo OHa IITO cakKaaT ga ro mnpasatT. CyaujkaTa Bomnpg
MUIlyBa /leKa ,CTaH/jap/ioT Ha PasyMHO [IBOYMEme e CYIITHHCKH
MpeJIeBaHTeH 32 CeKojiHeBHUTEe pPabOTH HAa KPUBUYHHUOT TIpaBeH
cuctem”. OBaa MpeJieBaHTHOCT pe3yJ/ITUpa He caMo off yIIoTpebaTa Ha
MMPU3HAHUETO Ha BUHA WJIX O] AUCKpellrjaTa Ha OOBUHUTEJIOT, TYKY
HCTO TaKa 1 Mopajiv Toa IITO [IopoTaTa He I'o TpUMeHyBa CTaHAapAoT.
Hampumep, ,HeKoU CyZIuH ... BepyBaaT ieKa ceKoja mopoTa MOCYIIHO
M MPELIU3HO TO CIef CTAHAAP/IOT HAABOP OFf PA3syMHO /IBOYMerbe
BO JIOHECYBAKETO OJIIYKA 3a BUHA WM HeBUHOCT". [loBp3aHocTa Ha
cynujkaTta Bonj 3a pealMCTUUHOTO TJIeJIUIITE e 3alleMeHTUPaHO CO
Hej3uHaTa adupmaliija Ha KOMEHTapoT Ha cyaujatra dpaHK AeKa
,aKO ce OTKpHUe 1lejlaTa BUCTHHA [3a Toa IITO ce cjTlydyBa Bo cobarTa Ha
ropoTara) rpaiiaime e fgajiy IToBeKe O]l e/leH MPOLIeHT Ha MPeCcyiuTe
6u ce oxpskane”.?

IleHec, cTaHIIapIOT HAGBOP 0 PA3YMHO gBOYMere e IUPOKO MPUCYTEH U
Ha KOHTMHEHTOT BO TaKaHapeuYeHUTe XUOPUIHU CUCTEMUZO,

28 Robert C. Power, Reasonable and Other Doubts: The Problem of Jury Instructions (PazymHotio u
gpyzu Bugosu gaoymetva: [Ipobaem kaj yuaticwisaiia Ha topottatia), 67 Tenn. L. Rev. 45, 57 (1999-2000)
(moHaTamy Bo TeKcToT Power), cTp. 48, motnupajku ce Ha Patricia M. Wald, Guilty Beyond a Reasonable
Doubt: A Norm Gives Way to the Numbers (BuHoBeH HAgBOp 0g pa3yMHO COMHEBAMe: CUAHGApg
Kojmy gasa tpegHoctt Ha bpojku), U. Chi. Legal F. 101, 101 (1993) HaBenyBa ,MoeTo raMOUT (11aXOBCKO)
OTBOpame € JleKa CTaHIap/0T HA Pa3yMHO JIBOYMEE € CYIITUHCKU WPeJieBaHTeH 3a CeKOjAHEBHOTO
dyHKIMOHNparbe Ha KPUBUYHO-TTPaBHUOT crcTeM. CHCTEMOT Ha KpUBUYHA TpaBfia e Jo6po 3alBpCTeH
KJIABUKOD]I KOj COJIP>KU MHOTY Pa3/IMUHU CTAHAAPIIU 38 IOKAKYBathe KOU I'M PEryInpaaT pa3nuyHuTe
peakiuM Ha TIONWIMjaTa, OOBUHUTENIUTE U CYJIOBUTe, Ha pa3/IMUHUTE BUJIOBM HA HMBOA Ha JIOKAa3MW.
HaziBop oj1 pa3yMHO JIBOyMEbe € CaMo eIeH Off OBUe CTaHaapaun”.

28 Eien mprMep Ha XUOpU/IEH CHCTeM MOjKe Jia ce B BO BoHpeAHWTe KPUBUYHM COBETU Ha CYLOBUTE
Bo Kamboria. BoHpeHiTe KPUBUUHKM COBETH Ha cymoBute Bo Kamboria (Extraordinary Chambers in the
Courts of Cambodia-ECCC), mTo ce BoryiaBHO TeMeJleHW Ha KOHTMHEHTaJTHOTO TTpaBo, 10 MOZEJIOT Ha
dpaHiyja, Co HEKOW aKy3aTOPHU MOZAJIUTETH, ja BKIIyUyBaaT yroTpebaTa Ha CTaHapfoT Ha JIOKayKyBarbe
Ha PasyMHO JBOyMerbe. 3a ToBeKe MHQOpPMALMM 32 KPUBUUHUTE TIOCTAITKK OKApaKTepU3MpaHn KaKo
xubpuaan sugu Kai Ambos, International Criminal Procedure: ‘Adversarial’, ‘Inquisitorial’ or ‘Mixed’
(MeéyHapogHa KpusuuHa UoctiauKka: aky3atiopHa, UHKBU3UtopHa uau mewiara), 3 Int. Crim. L. Rev. 1,
(2003); Patrick L. Robinson, Ensuring Fair and Expeditious trials at the ICTY (Obesbegysare Ha ¢ep u
bp3u cygewa Ha Xawxuow TpybyHan), 11 E.J.IL. 569 (2000), Alphons Orie, Accusatorial v. Inquisitorial
Approach in International Criminal Proceedings in The Rome Statute of the International Criminal Court:
A Commentary (Aky3auiopeH Upollius UHKBU3ULLOPEH Upuctiail B0 Me¢YyHapogHullie KpUBUYHU UOCTUATKU
80 Pumckuolll ctiattiytti Ha Me¢yHapogHuoti KpusuueH cyqg: KomeHtiap) Tom. 3, 1439-1459 (Judge A. Cassese
et al. eds., Oxford University Press 2002). WTanujaHcKkaTa KpUBHUHA TOCTAITKA € YINTe efleH MpUMep Ha
xubpuzieH cucreM. Bo pecdopMuparmeTo Ha UTaiMjaHCcKa KPUBUYHA TOCTATlKa, 3aKOHOZABIIUTE BOBEJe
HEKOM aKy3aTOpHU MOJAINTETH, ajlaTKU 33 BKPCTEHO MCITpallyBarbe 1 UCTpara off CTpaHa Ha CTpaHKHUTe.
PedopMmupaHaTa uranujaHCKa KPUBUYHA TOCTAMKA MCTO TAKa IO YCBOWIA 3aeJJHUUKWOT CTaHIap]| 3a
JIOK&)KyBarbe HAZIBOP OJi PA3yMHO [IBOyMerhe Ha O0OWYajHOTO TpaBo. Bugu WTanWjaHCKUOT 3aKOH 3a
KPUBHMUHA T1ocTarka, (n3menet Bo 2011), unen 533. Bugu uctuo tiaka David M. Siegel, Training the Hybrid
Lawyer and Implementing the Hybrid System: Two Tasks for Italian Legal Education (Obyxka 3a ogsokattiuiue
HA XUubpugHuile cuctieMu U UMUAeMeHWUparse Ha XubpugHuolwl cuctiem: gae sagauu 3a MuianrjaHckowio
lipasHo obpasosaHue), 33(2) Syracuse J. Int’l L. & Com. 445, 466 (2006).
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Taka, MHOTY KpUBUUHO-ITPaBHU cricTeMu HU3 EBporia 6apaaT 0OBUHUTEICTBOTO
Ila ja TOKaKe BMHATa HA OOBMHETHOT HA/IBOP O pa3yMHO JIBOYMEHe WIN CO
rojieMa CUTYpPHOCT, BO CITPOTMBHO OOBMHETHOT JIa ce 0CI00011 0/ OOBUHEHHE.
Ha npumep, Bo I'epmanuja ybepeHocTa Ha cyjaujaTa BO BHMHATa Ha
OOBUHETHOT , Wipeba ga buge cybjekiiusHa u wipeba ga buge Ha wiemen Ha
ybegusu pakiiopu Kou He octiasaaiil Upociiop 3a pa3zyMHoO gaoymere*. 28
Bo Urtanuja, Kora ce pabotu 3a ocygurtenHa npecyaa 3KII Benu: ,,Cygujatua
Ke 2o ocygu 0b6BUHeIUOW CAMO gOKOJIKY W0j buge oziaceH 3a BUHOBEH HAGBOP
0g pa3zyMHO gaoymere 3a KPUBUUHOWIO geJlo Koe My ce culasa Ha tosap “.*38
Criopep 3KII Ha Cpbuja, 0OBUHETUTe ITOeAUHIIM He cMee J1a OuIaT OCyIeH!
aKo OOBUHUTEJICTBOTO CO CUTYPHOCT He I'o JIoKayKe 00BHHEeHNeTo.%?
Homamamor 3KII, Kora ce opaHecyBa Ha o0OcCJ00OAWTesIHA IIpecy/a,
IIpeIBUIYBa JieKa CYIIOT Ke JIoHece 0cIo00/IuTeTHa TIpecyja ceKorail Kora
00BUHUTEICIUBOWIO HEMA A OKake Hagsop 0og pa3yMHO gaoymere geka
00BUHeWIUOW 20 CUOPUJ geJlollo 3a Koe ce 06B8uUHYBa.?*°

EfeH vHTepeceH mpeyior 3a Toa KaKo CTaHZAp[OT HAJBOP O, Pa3yMHO
IBOyMelbe Tpeba /1a ro MpUMeHaT CYyIMUTe/TIOPOTHULIUTE CO 11eJI TPeIIKUTe
Ia OMAAT cBeIeHM Ha MUHMMYM /IaBa UCTAaKHATUOT HAaYUYHUK U MUCJIUTE]T
Jlepu JlaypmaH, mpM LITO 1lejiTa € Ja Cce HamMaJd He caMo OpojoT Ha
Heu3Ip;KaH! OCY[IUTEeNIHU MPeCcyu TYKY U Ha TIOTPelIiHr OCI000JUTeTHU
mpecyau. JlaymaH Beu fieKa Ou Tpebario /1a MoCTOU caMo eTHO TIPaBUJIo Koe
Tpeba 1ja ro KOPUCTAT TTIOPOTHULIMTE BO KOHTEKCT HAa OapaHUOT CTaHAap/I
Ha [JOKa)KyBame, a Toa IIpaBUJIo e cjiegHoTO: ,IIposepeitie gaau akuiuiie
BOCUWIAHOBEHU 0g OOBUHUWIEACIUBOWIO ja UCKAY4yBaawl cekoja pa3ymHa
Xutiowieza wilo BU goaia Ha uamewl Koja b6u zo 3agpaia obBuHewuow
HeBUH. AKO e WaKa - ocygeulie zo; ako He - ocjJlobogeuue zo*“.?*!

JIBe 3Hauea Ha TOBAPOT HA IOKA;KYBambhe BO CUCTEMUTE CO
001UajHO ITPaBO

HaBpakajku ce MNOBTOPHO Ha ToBap Ha [JOKa)KyBale Ha BHHaTa, BO
CUCTeMUTe Ha 00MYajHO IMPaBO TEPMUHOT , TOBAp Ha JIOKaKyBarme" MOKe
Ila Ma JIBe pa3/IMuyHU 3Hauema. [lopagu pacrpemenbaTa Ha (QYHKINKTE
Mery cyaijaTa U IMOPOTHUIIMTE MHOTY € BayKHO UM ITIOTPeOHO J1a ce HalpaBu
pa3/iuka Mery oBuWe JIBe 3Hauewa. OMIITO 3eMeHOo, cyaujaTa ojIyJyBa
3a TIpaBHUTe IIpalllakha, a IMOPOTHULIMTE OJIydyBaaT 3a IIpallamara

28 Richard S. Frase & Thomas Weigend, German Criminal Justice as a Guide to American Law
Reform: Similar Problems, Better Solutions?, (I[epMaHCKO KpuBuUYHO 3aKOHOGABCUIBO KAKO BOGUY 3Q
amepukaHckuilie UpasHu pehopmu:cauuHu tipobaemu tiogobpu pewieHuja?), 18 (2) B. C. Int’l & Comp.
L. Rev. 317, 343-44 (1995) (monaTtamy Bo TekctoT Frase & Weigend), ctp.344, Bugu ¢enepanro gen IIT
Reasonable Doubt Standard in Other Jurisdictions) (CltiaHgapgoti Ha pasymHoO gesoyMere 8O gpyeu
30KOHOGABCUIBA).

288 3KTT Ha MTanuja, Ynen 533 (1).

289 3KI1 nHa Cpbuja, unen 18.

290 Momartuen 3KIT, unen 403 (3).

“1Youngjae Lee, Journal of Criminal Law and Criminology, Volume 105, Reasonable Doubt and Moral
Elements (Pa3symMHO fBOyMere 1 MopasiHu eniemenTu), 2015, ctp. 14 dycHora 49, ce omHecyBa Ha LARRY
LAUDAN, TRUTH, ERROR, AND CRIMINAL LAW (BUCTUHA, TPEIIIKA 11 KPUBUYHO TTPABO) 82 (2006).
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rnoBp3aHu co pakTuTe. OBa 0b6jacHyBa 301ITO MTOPOTHUIIUTE Ce HapeKyBaaT
lipoHaoiauu Ha ¢akwiutie (uau ogaydyysauu 3a cpakuuite), TEPMUH KOj
ce OHeCyBa U Ha CYIUHUTe KOW yUyeCcTBYBaaT BO Cy/eHe Kajie IITO HeMma
IMIOPOTHULIM, HApeueHo cygetrbe 6e3 tiopouia.>*?

Bo pamKuTe Ha nojiesibaTa Ha yJIoTUTe [OMery cyujaTa (Kako 3aKOHo/ 1aBell)
1 Ha mopoTara (KaKo ojydyBad 3a (haKTUTe) CyZIijaTa BO TEKOT Ha CyICcKaTa
IOCTalITKa, KaKo IIITO € PeYeHo Morope, UM YKaKyBa Ha MOPOTHUIIUTE KOU
ce HUBHUTEe OOBPCKU M MM [laBa yIaTcTBa 3a pa3jIMUHUTE TpaBa IITO MY
crmenyBaaT Ha obBuHeTnoT. Cy/aujaTa [maBa yIIaTCTBA 3a JIOJKHOCTA Ha
TMOPOTHULIUTE J1a OJTydaT 3a haKTHUTe KOPUCTEjKU I'0 CBOETO pacyAyBaibe U
3gpaB pasym. CyaujaTa r'u IOTCeTyBa IMIOPOTHULIUTE JleKa HUBHA JTOJIKHOCT
e 1ma ozyJat 3a hakTUTe U [1a TO cJieJaT 3aKOHOT KaKo IIITO UM e YKasKaHo,
O0e3 ga ObujaT 1oj BiWjaHWe Ha JTUYHU mpedepeHiid, mpeapacyiau Win
cumriatuu. CyaujaTa MCTO TaKa ja IIOTCETYBa ITOpOTaTa Ha MPaBOTO Ha
OOBMHETHOT ja MOJIYU U JleKa OOBUHETHOT Ce CMeTa 3a HeBHUH Ce JloJleKa
HeroBaTa BUHA He OuJle YTBpieHa Ha/IBOP O/ pa3yMHO iBoyMeme. CyaujaTa
11 [laBa yrmaTcTBa Ha MopoTaTa JleKa TOBAapoT Ha [IOKaKyBaibe e ceKoralll
Ha OOBUHUTEJICTBOTO U JIeKa OOBMHETMOT MMa IIPaBO [a ce IOTIpe Ha
HeyCIexoT WM HecrocoOHOCTa Ha OOBUHUTEJICTBOTO Jla TH JIOKaKe,
HaJ[BOP O] Pa3yMHO [IBOYMeHe, CYIITUHCKUTE eJIeMeHTH Ha KPUBUYHOTO
IleJio 3a Koe ce ToBapu.?”

CraHaap/IoT Ha JIOKa)KyBame KOj O/TydyBadoT 3a (haKTUTe Ke Io MpUMeHH!
Kora JIOHeCcyBa OJIyKa e JlaJli OOBUHUTEJICTBOTO YCIleasio Jla TU JIOKa)Ke
CUTe ejleMeHTU Ha OOBUHEHUETO HAJ[BOP O]l pa3yMHO ABoyMeme. CeKoj
JIOKa3 IITO e TIpe3eHTUpaH TMpPU PaclUTOT Ha CBeJIOLUTEe Ofi CTpaHa Ha
opOpaHara Ke ce 3eMe BO ITpeIBU]T KAKO 1 CUTe JpyruTte goKasu. Ho bumejku
ce cMeTa 3a HeBUH, OOBUHETHOT He e 00Bp3aH [ia Ipe3eHTupa O1ao KakBU
JIOKa3u 1 HeMa Jla ce M3BJieyaT HEelMOBOJIHU 3aKJIYUOIM O] HeyClexoT fa
MPUIOKU JIOKa3W CIIPOTUBHU Ha OHA IITO e TPeTCTaBeHO Ofi CTpaHa Ha
OOBUHUTEJICTBOTO WX O U300POT Jla ce OpaHu CO MojTdere.?*

22 Criopey;, aMepUKaHCKOTO 3aKOHOZABCTBO CYZIeHe CO MOoPoTa BO KPUBMUHMU [lefla e YCTAaBHO IpaBo
3AIITUTEHO CO HIeCTHOT amaHaMaH o1 YceraBoT Ha CAJT 1 0OMUHO e BOOOMUYAeHO 3a MOBEKeTO KPUBUUHU
nena. Cemak, BO ofipefieH11 OKOJTHOCTH,ITOCTOM MOFKHOCT 3a CyJiethe Oe3 rmoporTa (Cyzierse off cTpaHa Ha
cyauja). ITpaBumo 23 opn Cojy3HUTe MpaBMIa BO KPUBUUHA IOCTAIKA ITPeIBUAyBa: ,AKO 0OBUHETUOT
VIMa TTpaBo Ha CyJierbe TIpef] TTopoTa, CYIeheTo Mopa Jia Ouzie mpej| MopoTa, 0OCBeH ako: (1) TyKeHuoT
HaIMCMEHO ce OTKaske Off MPaBOTO Ha Cy[ewe rnpe[ rnoporta; (2) BiragaTa gaze cornacHoCT; U ako (3),
cyzmot ro npudaTn Toa. ,Kora elHO KpUBUUHO JIeJI0 Ce CYMIM Ha Cyziee 6e3 MopoTa, CyaujaTta ja uMma
yJioraTta Ha MopoTaTta Kako OJylyuyBau 3a QakTure.

2% Bugu nogoaaen “CraHzap] Ha JJOKa)KyBare Ha BUHA” Torope.

294 TIpaBOTO J]a He ce MHKPUMUHUPa cebecr 0cobeHo MPeTIocTaByBa Jleka OOBUHUTEIICTBOTO BO TEKOT
Ha KPUBUUHOTO CY[Ihe CaKa Jla o JTOKaske CBOjOT CJIyuaj TTPOTUB OOBMHETHOT 6e3 fla ce BIyINTa BO
MPUJIOKYBAE JTIOKA3U JJOOUEHU MTPEKY MEeTO[IU Ha MPUHYA UK MAITPeTUPahe, CIIPOTUBHO Ha BOJjaTa
Ha 06BUHeTHOT. Bo oBaa cMuciia MpaBOTO € TeCHO MOBP3aHO CO Tpe3yMITirjaTa Ha HEBUHOCT .... Ha
0OBMHUTEJICTBOTO JIE3KM 3a/jauaTa Ja ja JoKayke BUHaTa Ha 0OBMHETHOT. Toj He Mopa [a ja [JoKasKyBa
cBoOjaTa HeBUHOCT. A fortiriori He TocTOM HU HajMasia AO/LKHOCT Ha ofOpaHaTa Jla MpujoHece KOH
ocya, Ma TakKa HUTY [la IpuaoHece Ha 6uio Koj HaumH Bo mocrankaTa®. Stefan Trechsel, Human
Rights in Criminal Proceedings (YoBexkoBu mpaBa Bo KpuBuuHM moctankn) 348 (Oxford University
Press, 2006), uutupajkn u uaTepripetupajku ro CaHgepce npots ObeguHettiowio Kpancuiso (Saunders
v. United Kingdom) (1996) ECHR , mmapa. 68.
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3a oyibpaHaTa He e 33/J0J/KUTEJTHO Jla TTpe3eHTrpa 6110 KaKoB JI0Ka3, OCBeH
Kora Hyiu oj0paHa, OuejKu MoKeOu JoKa3uTe Ha OOBUHUTEJICTBOTO BO
CeKoj ciyyaj HemMa Jja ro JIOCTUTHAT CTaHapjloT Ha OKa)KyBamke HaJIBOP
o/l pa3yMHO JiBoyMee. OpOpaHaTa MosKe Jla MOJTUM 3a BpeMe Ha cycKaTta
TocTarka, a cemak Jla TBP/M /ieKa OOBMHUTEJICTBOTO He yCIleasio Jla T'u
IIoKayKe OOBMHEHUjaTa HaJIBOP O pa3yMHO ABoyMembe. Co mpyru 300poBH,
MOJTUYEHETO Ha OOBUHETHOT WM HeM3BeIyBalbeTo Ha JOKa3u Of CTpaHa Ha
ofibOpaHaTa He BJIdjae ITPU OJTydyBambeTo [Aajii OOBUHUTEJICTBOTO yCIleasio
Ila To fJoKaske CBOjOT CJTydaj Ha/IBOP O Pa3yMHO JIBOYMelbhe.

[Ta Taka, OCHOBHOTO 3Haueme Ha TEPMUHOT ,TOBAp Ha OKa)KyBame" ce
olHeCYBa Ha JIO/KHOCTA CTpaHKaTa Ja ro yoeau o[jiydyBadoT 3a haKTUTe
Il0 KpajoT Ha CJIy4ajoT IITO € BUCTUHATa BO OJJHOC Ha OJIpeJleHUTe TBp/ietha
IITO ce TIpeTCTaBeHU OJf CTpaHa Ha cTpaHKarta.?”> OBa ce HapeKyBa ,, TOBap
Ha yOemyBame“ WIM ,pU3MK Of He-yOemyBaibe“.??® OOBUHUTEICTBOTO
CeKorail ro HOCH TOBapOT Ha yOejlyBale 3a YTBPAyBamheTo Ha BUHATa
Ha OOBMHETHUOT CO [IOKa)KyBare Ha OOBMHEHHUjaTa CO KOM TO TOBapu
0OBUHETHOT HaZBOP O]l pa3yMHO NIBoyMere. OBOj TOBap Ha JIOKa)KyBambe
oCTaHyBa BP3 OOBMHUTEJICTBOTO BO TEKOT Ha I€JIOTO CYIeibe.

Hpyroro 3Hauemwe Ha TEPMHUHOT ,,TOBAp Ha JOKaKyBame“ ce ofHecyBa Ha
oOBpCKaTa Jla ce TIpe3eHTHpaaT [j0OKa3u KoM Ke TU TOTBPJlaT HaBOJHUTE
hakTH, MITO Ce HapeKyBa U ,TOBap Ha MPWIOKyBame“?Y uimu ,JoKa3eH
ToBap“*®. OBOj TOBap ce ojHecyBa Ha OOBUMHUTEJICTBOTO, HO U Ha
OOBMHETHOT MpPU H3HECcyBame Ha of0paHa KaKo IITO e adgupMaTUBHAa
ombOpaHa WM camoojiopaHa.?”? Bo TakBU ciiydan 0OBUHUTEICTBOTO Tpeba
Ila ToKayKe HaJIBOP O/ Pa3yMHO JIBOYMeHe /IeKa OOBUHETHOT He MOCTaIIuII
BO caMoojiOpaHa Wy JieKa ' HaJMUHaJI FPaHUIIMTe Ha caMoojI0paHa.

2% Mojtaba Kazazi, Burden of Proof and Related Issues: A Study on Evidence Before International
Tribunals (ToBap Ha HoKa)kKyBame U TMOBP3aHU ITpallarka: CTy[Wja 3a JJOKA3UTe Mpejl MeryHapOoIH!
TpubyHam) 22 (Martinus Nijhoff Publishers 1996) (monatamy Bo TekcToT Kazazi), Ot KoMIapaTuBHA
3abeJielIKi BO BPCKA CO TOBApOT M CTAHAAP/OT HAa [OKa)KyBarhe BO OOMUAjHUTE M KOHTUHEHTaTHUTe
[IpaBHU CUCTEMIL

2% Kazazi, ctp. 22. Bugu ucttio tiakxa Kokott 3a pasjacHyBare Ha TepPMUHOJIOTHja U CTIOpeJlyBamke Ha
repMaHCKUOT ¥ aMepPUKAHCKUOT CUCTEM BO OJJHOC Ha ITpallarbeTo Ha TOBAPOT Ha JOKaKyBambe.

27 Kazazi, ctp. 22.

2% Konun Tarep (Colin Tapper), Cross and Tapper on Evidence (Kpoc u Tarep 3a mokasute), 121-23
(Butterworth, 8™ ed. 1995), ce 36opyBa 3a ,,JIOKa3HUOT TOBap*, KAKO 0OBPCKA Ha CTpaHKaTa Jia IoKaxKke
IIeKa MMa JIOBOJIHO [IOKA3M 3a [TOCTOekhe MM HEIIOCTOe e Ha efleH (DaKT Koj IITO e OUTeH.

29 AdbmnpmaTuBHaTa ofbpaHa 0OMUHO ce fgedrHUpa Kako ,0IpaBAyBame Koe e UCKIIYUUTETHO BO CKJIOI
Ha 3HaemheTO Ha 0OBMHETHOT, 3a KOe 0J] Hero MosKe J1a ce robapa fa JoctaBu fokasu”. Bugu Momen Ha
KPUBMUEH 3aKOHMK Ha AMEePUKaHCKUOT rpaBeH uHeTutyT (1985), § 1.12 (3) (c). AbupmaTuBHara ofndpaHa
MOHEeKorall ce OIuilyBa Kako eJiHa h3jaBa Koja Besiu: ,Jla, jac ro cTopuB Toa, HO MMaB J1006pa mpuurMHa“,
Bugu [lp»kasatta tipowius KoxeH (State v. Cohen), 568 So 2d 49, 51-52 (Fla. 1990). /Ipyru BumoBM Ha
oznbpaHa KoM craraaT Bo apMpMmaTiBHa ofOpaHa ce: camoofbpaHa, HeIIpeCMeT/IMBOCT 1 ofbpaHara Ha
npyru. Bumu Stephen M. Everhart, Putting a Burden of Production on the Defendant before Admitting
Evidence that Someone Else Committed the Crime Charged: Is It Constitutional? (ITpecdprame Ha
TOBAPOT Ha MPWIOKYBake BP3 OOBUHETHOT IMpe]] 7la ce TIPWIOKAT JI0Kas3!u JleKa HeKoj IPyT TO CTOPUJT
KPUBUUHOTO J1e/10: [aau e 8o cozaacHociu co ycuiasoti ?) 76(2) Neb. L. Rev. 272, 288-292 (1997), aHanmuza
Ha pasyinuHy apupMaTUBHU 00paHu U anOu.
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ViMeHo, HajIIpBO OOBUHETHOT Tpeba /ia Mmpe3eHTHUpa JI0BOJTHO JTOKa3u (IITO
MO’Ke Ja Bapupa o] YKMCTa MHAWIIMja I1a ce A0 HaJMOKHOCT Ha JI0Ka3wu)
3a [la TOKayKe JeKa JeslyBaJl Bo caMmoojiopaHa. OTKakKo OOBUHETHOT Ke
Mpe3eHTHpa JJOBOJTHO JOKa3W BO KOPUCT Ha camooAOpaHaTa U co Toa Ke
ro UCIIOJIHM CBOjOT TOBap Ha IMpe3eHTUpame, cyAujaTa Mopd fla 1 [aaje
yHaTcTBa Ha IopoTaTa jia ja npudaTd oBaa ofgOpaHa M Aa Mpecydau BO
KOPHCT Ha OOBUHETHOT aKO 0OBUHUTEJICTBOTO He ycIlee HaJIBOP O] pa3yMHO
IIBOYMelbe J1a T obue JIoKa3uTe 3a caMoojibpaHa.

Konky goka3u Tpeba fia ipe3eHTHpa OOBUHETUOT 3a /ia TO UCIIOJIHU CBOjOT
TOBap Ha IIPWIOKYBame MpPU TeMeJIelheTo Ha oj0paHaTa 3HAYUTEJTHO
Bapupa IoMmery pas3jimyHu cyacku cucrteMu.’”® Bo Hekou aps;kaBu Ha CAJ]
3a /la ja TeMeJIn CcBojaTa ofj0paHa Ha HeIlpecMeT/I0BOCT OOBUHETHUOT Mopa
Ila JIocTaBU [OKa3W IITO OW 3Hauese ,MOBeKe O WHIWIMja, HO Cemak
KOJIMUMHATa He Tpeba Ja Ouje ToJIKaBa IITO Ke JIoBejie /10 HaJMOKHOCT
Ha JIOKa3H, OJITHOCHO M300MJICTBO Ha /I0OKa3H1, KOM JIOKOJIKY He ce mobwujar,
BeJIHAIll OM MoBJIeK/Ie ocsiobouTesiHa mpecyma“.>*! JJokoJKy 0OBUHETHOT
cBojaTa off0paHa ja Temenu Ha caMmoojbpaHa HEKOU amMepUuKaHCKU
cyauu Oapaart JIoKasu KO ,Kora ce rjegaaT Oji arojl Koj e HajloBOJIeH
3a OOBUHETHOT O MO’Kejle Jja HaBeJaT eJieH Cyluja MOPOTHUK Pa3yMHO
7la ce IBOYMM BO BHMHAaTa Ha 0OBuHeTHoT".>*? O Apyra cTpaHa IaK JIpyru
aMepUKaHCKU Cy/loBU OapaaT OOBUHETHOT Jla ja TeMesii camoo/ijopaHaTra u
IPYTUTe BUIOBU Ha o0paHa Ha CTelleH Ha ,HaJIMOKHOCT Ha JloKasuTe*.5%
OBoj cTaHzap, KOj UCTO TaKa ce HapeKyBa U ,CTelleH Ha BepojaTHOCT", e
3a/10BOJIEH Kora TMOCTOU TIOBeKe O]] TeJleceT MPOIeHTU BePOjaTHOCT /ieKa

30 33 eHO OJUTMUHO, MaKO TMOOJIAMHEIIHO MCTPayKyBarbe M aHayiv3a Ha cynckara rpakca Bo CAJJ
BO OJJHOC Ha TOBapoT Ha /IOKaykKyBarhe W Pa3IndHuTe CTaH[apAW 3a TeMesele Ha ofbpaHarta, Bugu
Fletcher.

0 Bugu Mekgonang tpotius CAJ] (McDonald v. United States), 312 F.2d 847, 849 (D. C. Cir. 1962), Bo
BPCKa co ofibpaHara Ha OOBUHETUOT MOPaJIu HEPeCMeTI0BOCT, AtiennaliuoHuoT cyz Ha CAJ] 3a oKpyr
Konymbuija usjaBusn: ,ako uMma ,HeKaKBHU JOKAa31' TIITO IO TTOITIP’KYBAAT TBPZEHETO 3a HEITPeCMETTMBOCT
Ha OOBMHETHOT, TOj MMa MpaBo Jla IO MPUIOKHU Toa MpeJ| TopoTara ... He MoKe 1la ce fazie ocrTpa
KBaHTUTaTUBHA NI KBAJIMTaTUBHA JlehrHMIMja 3a Toa MITO ce ,HeKaKBU AoKas3u'. CeKako JieKa Toa He
3HauYM MHAMIIW]a HA IOKA3U, HO ce pa3bupa, He Tpeba Jja ce oueKkyBa HAJIMOKHOCT Ha [IOKa3u, OJJHOCHO
M300UJICTBO Ha JIOKA3HW, KO JOKOJIKY He Cce TIoOujaT, BefiHAI OM TIOBJIeKIe 0CII000ANTeTHA TTpecyia off
cTpaHa Ha roporaTa“. (HeKoU BHATPEIIHU [IUTATH Ce UCTTYIITEHN).

92 Bugu zeHepaaHo JlamoHwi Upottus [pxasattia (Lamont v. State), 934 P.2d 774, 777 (1997), kaze 1Ito
BO OJITHOC Ha camoofiopaHara, ArMesaroHUOT cyz Ha Asbacka usjaBuit ,J[oOpo e ro3HaTo JieKa Ha
0OBMHETHOT € TOBapoOT /la MPUIOKM HEeKAKBU JOKAa3M 32 TMOJAPIIKA HAa TBPAEETO 3a caMoofbpaHa
npes; na nobue MpaBO Ha yrIaTCTBa 3a MopoTata. ToBapoT Ha MPUIOKYBalhe HEKaKBU OKa3u 3a
camoosibpaHa He e TIpeTeyKOK; OBOj CTaHJap/, e MOCTUTHAT CO CaMOTO IO/ITHYBArbe Ha TpallameTo
Ha camoojibpaHa. Bo cekoj ciyuyaj, oHa IITO Ce CMeTa 3a JOBOJIHA MPOBEPKA € TPAlIabeTo: Jau
JIOKa3WTe, TJIeJIaHU OFf arojl HajIloBoJIeH 3a OOBMHETHOT, TO JIOBe[lyBaaT Ipej] TopoTaTta IpaiameTo
3a camoopnbpana? [lpamiamero Ke 6Oujle Mpe3eHTUPAHO TMpej, MOPOTaTa, 3ae[HO CO YIATCTBATa,
JIOKOJIKY JIOKa3WTe TJIeJJaHU Off arojl HajlioBoJIeH 3a OOBUHETUOT OM MOjKesle OCHOBAHO [ia ro ioBefar
MOPOTHUKOT JI0 Pa3yMHO JIBOYMEe BO BUHATa Ha 0OBUHETHUOT. Bugu ucttio waxa dpasuep NpoOTUB
Benepxonrtiy (Frazier v. Weatherholtz), 572 F.2d 994, 995 (4th Cir, 1978), Kafie mITO ce HaBe/lyBa JeKa
TOBapOT HAa JIOKa)KyBarbe Ha camooziopaHa e Ha 0OBUHETHOT, “HO caMo JI0 CTEMeH Koj Ke Mpeu3BUKa
pasyMHO /IBOyMelbe BO YMOT Ha TIOPOTHULIUTE".

3% Bunmn reHepanHo Maptud npotuB Oxajo (Martin v. Ohio), 480 US 228 (1987), kame mrto ce H6apa
HaJIMOKHOCT Ha JoKasuTe 3a camoopbpaHa.; [laTepcoH mpotuB tbyjopk (Patterson v. New York),
432 U.S. 197 (1977), kame mito ce H6apa HaJZMOKHOCT Ha [IOKasuTe 3a adupMmaTHBHa ofbpaHa rmopaiu
eKCTpeMHa eMOI[MoHaIHa O0JIKa.
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OHa IIITO Cce caKa Jla ce JoKa)ke e TouHo.>* [Ipu nmoaurame Ha ofibpaHa Ha
OCHOB Ha HellpecMeTnuBOCT BpxoBHUOT cys Ha CAJl cMeTan fgeka He e
Kplllelhe Ha IPoIIeCHUTe TIpaBa aKo eJiHa JIp;KaBa Oapa o 0OBUHETHOT Ja
ja moKaske TakBaTa oJiopaHa HaJIBOP OJ] Pa3yMHO ABOYMekbe. 303

Cemnak, 6e3 orjeq Ha Toa [ajid € YCTaBHO WIM He HaMeTHYBameTO Ha
TOJIKY BUCOK TOBap Bp3 OOBMHETUOT IPU JOKa)KyBaibe Ha of0paHarTa Koja
ce O6a3upa Ha HEINPeCMEeTIUBOCT, IMOTr0JIeMUOT Jiesl of npskaBute Bo CAJ]
rocTaByBaaT MHOTY ITOHM30K JOKa3eH mpar.30°

Cnuuno, Bo O6enuHeTroTo KpascTBo on cymuuTe He ce Oapa Jla U o
ITpenyuITaT Ha TopoTaTa 3a OJiylydyBame ,CeK0j JIeCeH U3roBop” /1ajieH of
cTpaHa Ha oOBUHeTHOT Y WIu Oapama 3a KOW He TTOCTOjaT HUTY ,, MHIIUIIT
Kako [oka3“’%® Ha mpumep, Kora ce OpaHU CO HeIpPecMeTIUBOCT,
OOBMHETHOT MOpa Jla TO HallpaBU TOa CO HAJMOKHOCT Ha JIoKa3u.’"

394 Musiep tipottius Muructiep 3a tueqsuu (Miller v. Minister of Pensions) [1947] 2 All ER 372. 3a ioHaTamoriHa
IUCKyCHja 3a CTAHZAPIWTE W TOBapUTe Ha OKaKyBame Bugu ZeHepanHo James P. McBaine, Burden
of Proof: Degrees of Belief (Tosap Ha gokaxysaree: CitietieH Ha Bepysarbe), 32(3) Cal. L. Rev. 242 (1944);
William Trickett, Preponderance of Evidence and Reasonable Doubt (HagmokHocll Ha gokasu u pasymHo
comHesarse), 10 Forum 75, 86 (1905-1906) (monaramy Bo TekctoT Trickett); Jefferson Ingram, Criminal
Evidence (KpuBnunu mokasu) 73 (Routledge, 2014); Ronald Bacigal, Criminal Law and Procedure: An
Overview (KpuBHUHKOT 3aKOH 1 TiocTarkata: Omnmt mperyieft ) 13 (Cengage Learning, 2008).

3% Bugu Jlejaaxg tipowius Opezon (Leland v. Oregon), 343 U.S. 790, 791 (1952), Kazme mto BpxoBHUOT
cyn Ha CAJl cmeTas Jleka 6apareTo Ha JipsKaBaTa Jla BOCIIOCTaBM oJibpaHa ropajid HelmpecMeTIMBOCT
HAZIBOP O] Pa3yMHO BOYMeHe He 3HauM IMOBpeJla Ha MPaBOTO Ha MpaBUUHA MOCTarKa. BpXOBHUOT
cyn Ha CAJl ro naBen Henry Weihofen, Insanity as a Defense in Criminal Law ([TpecmeTnuBocT Kako
onbpaHa Bo 3aKOHOT 3a KpuBMUHa rocTarnka) 148-151, 172-200 (1933), mpu 1ITo HaBeJs ABAHAECET APsKaBu
KOM TP TIOCTaByBaibe Ha BakBa o/iopaHa 6apaaT HaZMOKHOCT Ha [JOKa3M, UeTUPHU KOM 3a floKa3 bapaaT
»a Ce 3a7I0BOJIM MopoTaTa”, Be KOU HAoraaT paMHOTE KA MOMery MPeTXO[AHUTe [IBa CTaHIAP/Id, eJlHa
IIprKaBa Kafie IITO CO CTAaTyT e Ofipe/IeHo JieKa ofidpaHaTa Mopa fia Oujie ,jacHO JIoKaKaHa JIo CTereH
Ha pasyMHa 3a7I0BOJIEHOCT Ha ropoTara”, eflHa Kajle IITO ce CMeTa JleKa opoTata Mopa Jia ,BepyBa“
IeKa 0OBMHETHOT € HeIlTPeCMET/UB, 1 e/iHa KaJie 1ITo 00eMoT bapaHu [OKa3| He e HaBe/leH Off CTpaHa
HAa CYJIOT, HO ce 3abeJieKyBa JleKa ro cyiefjaT MpaBuIoTO Ha HaJIMOKHOCT Ha flokasure. Ce crioMHyBaar
IIBaeceT U JiBe Ip’KaBu, BKIYUyBajku ro u OperoH, KOM CMeTaat [jeKa Bp3 0OBUHETUOT € TOBapoT Ha
IOKa)KyBatbe Ha 0jIopaHa rmopaju HelrpecMeT/IMBOCT, BO HajMaia Mepa Co HAJ]IMOKHOCT Ha JJOKa3u.

% Baparbe Ha HIMOKHOCT Ha JIoKasu, sugu Jlexu tipowius [Jpxasatua (Lackey v. State), 615 So. 2d 145, 151-
152 (Ala. Crim. App. 1992); Mexkapo tpouius Jpxasawia (McCarlo v. State), 677 P.2d 1268, 1272 (Alaska App.
1984); Jlua3s upottius Jlpxasawa (Diaz v. State), 508 A.2d 861, 863 (Del. 1986); drayepc tipowius J]pxasatia
(Flowers v. State), 353 So. 2d 1259, 1270 (Fla. App. 1978); LloHcoH tipottius [pxasatta (Johnson v. State), 209
Ga. App. 514, 516, 433 S.E.2d 717, 719 (1993); Bapame Ha ,jacHU 1 YBep/IMBY oKa3n", Bugu Mutltivea tipolius
Hpxasatia (Mitchell v. State), 323 Ark. 116, 120, 913 SW.2d 264, 266 (1996); Ariz. Rule Crim. Proc. 11.5
(1987 and Supp. 1995). Kako 1mto BpxoBHuor cyz Ha CAJ] obpasnoskut: ,JleHec OperoH e eiMHCTBEHATA
IIp>KaBa Koja bapa o1 0OBMHETHOT, KOj ce OpaHM CO HeIIpecMeT/IMBOCT, [1a ja YTBPIM Taa ofdpaHa HaJBop
o]] pasyMHO JiBoyMerbe. Cerak, JJBaeceThHa JIpyKaBU r'o CTaBAAT TOBAPOT BP3 OOBMHETHOT [ia ja JIOKaKe
HeroBata HerpecMeT/IMBOCT CO HAJIMOKHOCT Ha JIOKa3U Wi HEeKOW CJIMYHU MepKU Ha ybefyBarbe. Vako
MIOCTOM OUUITIe/IHA Pa3/iMKa Mery OBKe iBe ITpaBuia BO OFHOC Ha 06eMOoT Ha GapaHuTe JoKasu, He riefame
MpaKTUYHA Pa3/iuKa Off TAKBU pasMepu 1to 6u 6uia 3HauajHa BO OJIPeIyBarbe Ha YCTABHOTO TTpAlliambe”.
Jlejnang tipottius OpezoH (Leland v. Oregon), 343 U.S. 790, 798 (1952).

37 Bpatiu upowius JasHuouwl obsuHutien Ha CesepHa Hpcka (Bratty v. Attorney-General for Northern
Ireland), [1963] AC 386, 416-417.

38 [ITTIT tupowius Baakep (DPP v. Walker)[1974] 1 W.L.R. 1090, 1094. Buau, Richard May, Criminal
Evidence (KpuBuunu gokasn) mn. 4-08 — 4-46 (Sweet & Maxwell, 3rd ed. 1995).

399 Cogement tipowius Pezem (Sodeman v. Regem), [1936] W. N. 190, Kape 1To ce 6apa joKas3 3a CTereHoT
Ha BEpOjaTHOCT (HAJIMOKHOCT Ha JIOKA3M) 3a JOKAKYBame HA 0/IopaHa CO HelpecMeT/IMBOCT. Bugu
uctio waka Timothy H. Jones, Insanity, Automatism, and the Burden of Proof on the Accused
(Helipecmetusocil, HeCBeCHO UocCliauysarke, U WOBAPOW HA goKaKysare Ha obsuHeltiuowi) 11 L. Q.
Rev. 475 (1995), Kafie ce KpUTHKYBa OBOj CTAHapJ, KOra ce IprUMeHyBa Kaj ofi0paHa co HeIpeCMeT/IMBOCT
Ou/IejKU € BO CITPOTUBHOCT CO MPEeCyMITIrjaTa Ha HEBUHOCT.
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[TorHaky KaykaHo, Aajii OOBMHETHOT Ke TO KCIIOJIHM CBOjOT TOBap Ha
ITPUJIOKYBalbe IIPU Mpe3eHTUpamke Ha ofjopaHaTa He e aKTUUKO Mpallamhe
3a IopoTaTa, Toa e mpaBHO mnpamame. CyaujaTa ofjiydyBa 3a IIPaBHOTO
Ipaiiame BO BPCKa CO Toa [ajyd MMa [OBOJIHO [IOKa3M 3a [Ja ce VIIaTu
ropoTaTa Jia ro pasriiejia (pakTUYKOTO Mpalliake U 1a OIjIyuu 1o UCcToTo. I1a
TaKa, JOKOJIKY 0OBUHETHOT I'0 IIPUIOKU ITIOTPeOHUOT 06eM Ha [JoKas3u IIpu
M3HecyBaibe Ha CBojaTa of0OpaHa, cyaujaTa Mopd [a ja THCTpyupa IopoTaTa
Ila pasrijeza [ajyu oOBUHUTEICTBOTO yCIeasio Ja ja mobue Taa ogOpaHa
HaJIBOP O] pa3yMHO [IBOYMehe Ipe Ia JoHece OCyAuTe IHa IIpecy/aaTa.
3HauM TOBAPOT Ha IIPWIOKYBame Cce Pa3jIuKyBa O] TOBAPOT Ha yOeIyBame
KOj CeKoralll JIe;K1 Bp3 0OBUHUTEICTBOTO U He Tpeba fa ce memiaaT. OTKaKo
0OBHMHETHOT MMa 00e30eleHO JOBOJIHO JOKasu 3a jJa Jaje ojpeieHa
ofbpaHa, TOBApOT Ha [IOKaKyBame JIeKU BP3 OOBHMHUTEJICTBOTO [ia ja
Herupa Taa og0paHaTa HaJBOP OJf pa3yMHO IBOYMEheE.

In dubio pro reo

F'oBopejku 3a HauenoTo in dubio pro reo, Tpeba ma ce HamoMeHe [eKa
TOa He e eKCIUTUI[UTHO CIIOMHATO BO aHIJI0-CAKCOHCKUOT CBeT U TOCTOU
MMPBEHCTBEHO Ha KOHTHMHEHTOT, UeCTO AOCIOBHO HaBe/IeHO BO 3aKOHUTE U
yCTaBOT.

Hanpumep, Bo @paHiinja HauUeI0TO € MUPEKTHO U3BEJIeHO O] [Tpe3yMIIIIujaTa
Ha HeBUHOCT,”® fopeKka mak Bo ['epMmaHuja MCTOTO ce MPUMEHYBajo U
pe[ MpU3HaBaWkheTO Ha Mpe3yMIlljaTa Ha HeBUHOCT.*!!, Bo zepmaHcKkaia
KpusBuuHa tociiaiika ceza HAWUPOKO ce yuouwipebysa Hauenouio in dubio
pro reo. Ce UpumeHysa Ha ¢aKkuiuitie Kou Zu COYUuHYBaaul OCHOBHUIlE
Kapakiepucwuku Ha KpUBUUYHOWO geJlo UlU KpuBUUHAWLA 0GZOBOPHOCU,
¢akiiuiue witio zo uckayuysaawi KpuBUUYHOWIO geso UJU KpusBuuyHawia
0gZoBOpHOCT, (pakiiu Kou Z0 Upasaill KPUBUUHOWIO gelo UpUBUNIEZUPAHO
uau KsaaugukysaHo, hakitiu Kou ce tipegycjos 3d KpuBUUHAUIa UOCUAUKA.
@paHyuja uma cauyHa cullyayuja B8O OgHOC HA 3aveclieHocwa Ha
upumeHawia Ha osa Haueso. MiuanujaHckatia weopuja u upakcd, ucttio
waxa, o Kopucuiu U zo UpumMeHysa Ha Ha4uH Wio e, B0 ioMaJ obem, ciuueH
Ha ZepMmaHcKauia u hparyyckaia KpusuuHa doctuauka“.>?

310 dpaHLyckara présomption d'innocence mipousnieryBa ol uieHoT 9 op JleKknaplujata 3a MpaBaTa
Ha YOBEKOT, KOja MMa CHjla Ha YCTaBeH 3aKOH, a Koja 3arouHyBa co 36opoBure “Tout homme étant
présume innocent jusqu’a ce qu'il ait été déclaré coupable...(Bumejkn cure nyre ce cMeTaaT 3a HEBUHU
Jlo/leKka He ce JoKaykaT BUHOBHM....)” Fletcher, ctp. 881 dbycHoTa 41, itutnpajku ro L. Duguit, H. Monnier
& R. Bonnard, Les Constitutions De La France Depuis 1789, at 2 (7th ed. 1952). Buau ucto Taxa P.
Campbell & B. Chapman, The Constitution Of The Fifth Republic: Translation and Commentary
(YcraBoT Ha rietTta penyonuka: mpeBoz u kKomenTap) 11 (2d ed. Oxford 1959).

1 Bo 1952 mpes3ymIijaTa Ha HEBUHOCT yTBpAeHa co uieHT 6(2) om EKYIT umana cratyc Ha JoMaliHo
npaBo Bo ['epMmanuja. Bugu 2o 3aKOHOT 3a patuduKanuja of 7 aBryct 1952, [1952] Bundesgesetzblatt
[BGBL.] II 685, 953.

2Pavlovic, S., Tri nacela kaznenog prava (pravican postupak, non bis in idem, in dubio pro reo), Libertin
naklada, 2012, p. 490.
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Bo 3KII na Urtanuja’®, nako He e jacHO HaBe[ieHO, HaueJIoTo in dubio pro
reo Mpou3sJieryBa oji 3aKOHOT KOj ITpe/IBUIyBa JieKa cyaujaTa Tpeba /ia ro
oc006041 OOBUHETHOT TOTalll Kora HeJjlocTacyBaaT JOKa3u, Kora HCTUTe
He ce [JOBOJIHU WU Ce TPOTUBPEUHM T0Paiv LITO He MOsKe Jja ce YTBPIU
MOCTOee Ha KPUBUUHO [IeJI0 WIK JieKa [eJI0TO TO U3BPIINI OOBUHETUOT.
CynujaTta MCTO TaKa e JOJIKeH Jla ro oc000au 0OBUHETHOT Torail Kora
HeJ0CTacyBaar JI0Ka3u, UCTUTE He Ce IOBOJIHU WY Ce TPOTUBPEYHU ITOPaIN
IITO HEe MOJKe JJa ce YTBPU JieKa OOBUHETHOT ITocelyBajl Bojija (mens rea)
Ila TO W3BpIIM KPUBUUHOTO [IesI0 WU Jla ce VTBPAU JeKa AesioTo OuJio
MU3BPIIEHO TIOpaJii HEMApHOCT, HeOPEKHOCT WM HecoBeCHO paboTembe.
[TonaTamy, 4JIeHOT NpeABUIyBa JIeKa JIOKOJIKY HeJloCcTacyBaaT JOKa3u U
HCTUTE He ce IOBOJIHU WIN Cce TIPOTUBPEeUYHU BO OAHOC Ha (haKTOT jfieKa
OOBUHETHOT € MOoCTap Ojf YeTHpUHAaeceT TOAWHU WU JieKa e MeHTaHO
crnocobeH - M BO THe cjiydau OOBMHETHOT Tpeba Ja Ouge ocio00ieH.
KoHeuHo, wieHOT mpeBUAYyBa JieKa cyaujaTa e JOJ/KeH Jla o ociaoboau
OOBUHETHOT M BO C/Iydaj Kora He e HCKJIydeHO IIOCToele Ha KpPHUBUYHA
OJITOBOPHOCT HO UCTOTO HE € CUTYPHO.

Bo 3KII na Cpbuja nako Hauesioto in dubio pro reo He e HaBeJleHO I1O[
OBOj TEpMUH, e efHO oji yHIaMeHTaJIHUTe Hadesna: ,Bo cayuaj ga uma
Kaksa b6uj10 BojOA* 3a hakiiuitie 0g KOU 3aBUCU BOgeHelllo Ha KpUBUYHaldA
uocwauxa, 3a UoCWoerwewo Ha ejlemeHuulle Ha KPUBUUHO geo ulu 3d
lipumeHauia Ha gpyza ogpegba og KpusUYHUOUW 3aKOH, BO CBojaulia tipecyqga,
UJU 0gAYKa witio UMa CBOjCuIBO Ha Upecyga, cygoii Ke ogayuu Bo KOpUcil
Ha obsuHetiuow “>*

Bo 3KII Ha bocHa 1 XepiieroBrHa UCTO TaKa e ypeJleHO HauesioTo in dubio
pro reo M 3aeJIHO CO TIpe3yMIIlidjaTa Ha HEBUHOCT, Ceé CMeTa 3a eJIHO Of
OCHOBHMTE Hauesla KOU JiekaT BO OCHOBATa Ha KpPMBUYHATA IOCTAIKa.
Hauestoro in dubio pro reo rnacu: “/Jokoaky tiocitiou Bojoa* 3a iocitioereiio
Ha HeKoU 0gly4yBayKu (hakitiu 0g Kou ce cocitiojail KAYyuHuie eJemMeHiu Ha
KPUBUYHOWIO geJio U 0g KOU 3aBUCU UpUMeHAWa Ha coogBelHUWe KpUBUUHU
ogpegbu, wiozaw cygouu wipeba ga goHece lipecyga Ha HA4UH KOj loBeKe My
ogu B0 Upuoz Ha obBuHelluow “.>>

Bo pomamHnoT 3KII oBa Hauesio e MCTO TaKa MPUCYTHO U MpelBUAYBa
Ieka: ,3a nBojbaTa* B0 0gHOC HA UOCWIOEHeWo UIU HeUoCUoerHelio Ha
¢akitiutiie witio zo yuHaill obenexKjettio Ha KPUBUUHOWIO geso Uau 0g Kou
3dBUCU UpuMeHallia Ha HeKoja ogpegba og KpusuuHuoll 3aKOHUK, CYgoill Ke
0gJlYy4U HA HAYUH UOU0BOEeH 3a 0OBUHeUO “3'°,

U He camo BO HaLIMOHAJTHUTe 3aKOHOaBcTBa, TyKy 1 ECUII jacHo ncTtakHan
IleKa BO CKJIOIT Ha 3HauemeTo Ha ujieH 6 (2) oq KoHBeHIujaTa e cogpsKaHo
HauesnioTo In dubio pro reo: ,Cwiasowl 2 zo ouwieiowiBopysa Haueaouio
Ha upe3ymuyuja Ha HesuHocii. Co oBoj cwias ce bapa, Mmeiy gpyzouio,
315 3KIT na Utanuja, unen 530 (2)(3).

34 3KIT na Cpbuja, unen 16(5).

3153KIT Ha BocHa 1 XeplLeroprHa, uieH 3(2).
316 [TomatieH 3KI1, unen 4.
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YyjeHoBUle Ha cygoll Upu u3Bpulysarbe Ha HUBHUWE HAGAeXHOCWU ga He
wipzHYyBaau co upegpacyga geka obBuHetwiuoll o U3BpWU1 geaoio Koe my
ce cliasa Ha WoBap; WioBapoul Ha qOKAXKYBArello e Bp3 00BUHUIECUUBOUIO
U Kakso 6ujso gsoymere Wipeba ga ogu BO KOpucili Ha OOBUHETUUOU.
Hcwio tnaka, cliopeg 080j citias 06BUHULEICIUBOWIO Wipeba ga zo u3secuiu
obBUHEIUOW 3a goKasule witio Ke bugail usHeceHu Upouius Hezo 3a Uioj
ga Moxe ga ja uogzowiBu U cO0gBeWiHO ga ja Upe3eHWupa csojailia ogbpaHa,
a 06BUHUIENCTUBOWIO UMA 3agayad ga Upuaoxu gokasu Kou ce goBoJHU 3d
obBuHewiuow ga buge ocygeH “3"

ITonaTamy, Bo OnmrTuoT KomeHTap 3a wieHOT 14 ox [1akToT 3a rparaHcKuTe
U TIOJIMTUUYKUTE TIpaBa, KoMuTeToT 3a yoBeKOBU TpaBa Ha OH HauesioTo in
dubio pro reo ro crioMHYBa Kora TBP/IM JleKa TOBapOT Ha JIOKa)KyBakbe e Bp3
OOBHHUTEJICTBOTO, a [iBOjOaTa Tpeba Aa buge BO KOPUCT HA OOBUHETHOT.>'®
Ncto Kako U cTaHAaApAOT Ha JIOKaKyBake Ha BUHA HAGBOP 0 pPA3YMHO
gBoyMeme, TaKa 1 HaueJioTo in dubio pro reo My 0BO3MOKyBa Ha OOBUHETHOT
Jla M3BJIeye KOPHUCT Off IIpe3yMIIujaTa Ha HeBUHOCT. CyaujaTta (OHOj KOj
ozyTydyBa 3a (pbakTuTe) Tpeba a bupe yoeieH Bo (paKTUTe KOU ja YTBPIyBaaT
BUHATa Ha OOBUHETHOT Ipe/] TOj Ja Oujie TporjaceH 3a BUHOBEH, IileJajKu
Ha JIoOKa3UTe Ha HauMH KOj e HajIIoBOJIeH 3a 0OBUHETUOT. "

Co nmpyru 360poBH, Kora CTaHyBa 300p 3a 0cJIobouTe THA ITpecy/ia ITPaBoTo Ha
MMpe3yMITiIja Ha HeBUHOCT 11€JIOCHO OM TO M3ryOWIO CBOETO 3Hauerme 0e3 oBa
HaueJIo 3aToa IITO JJBOCMUC/IEHUTE CUTYal[uy He O Oujle pellraBaHU BO T10J13a
Ha 00BMHeTHOT. IIpaBHaTa IIpeTIIoCTaBKa (ITpe3yMIIluja) JAeKa OOBUHETHOT
e HeBUH JiecHo Ou Ousia coBiajiaHa CO KOHTPAJIUKTOPHU U HeyOoeTMBU
JIOKa3u U3BeJIeH! Of jaBHUOT OOBHHUTE]I, KOj OM MOKeJl Jja ce ITOTIIpe Ha
PEKOHCTPYKIIWja Ha HecurypHu (haKTH 1 Ha HeyOe IJTMBU JIOKa3Ku BO HAIlOPUTE
Ila u3Bjieue ocyguTesiHa mpecyga. OOBUHETHOT 1M HaTaMy Ou OWI cMeTaH 3a
HeBWH, HO TaKBaTa IIpeTIiocTaBKa OW Owia Hee/IOTBOPHA O] ITpaKTUdYeH
acriekt. I obpaTHO, 6e3 IpaBOTO Ha Mpe3yMIIlMja Ha HEBUHOCT, OBa HAJeJsio
He 1M e O] rojieMa I10j13a Ha OOBMHETHTE 3aToa ILITO BO TAKOB CJ/Ty4aj THe Ke T'o
HOCAT U TOBApOT Ha [JOKaKyBakhe Ha CBOjaTa HEBUHOCT.

Orramy, cocema e jaCHO JleKa HaueJjIoTO Ha Mpe3ylMiidja Ha HEBUHOCT U
HaueJsioTo in dubio pro reo, OMHOCHO CTaHIApIOT Ha JIOKa)KyBame Ha BUHA
HaJIBOP O]l pa3yMHO IBOYMEHeE, Ce UCIperyIeTeHW U MopaarT Jia JieayBaarT
3aeJHO 3a Jja ce 00e30e/1M 11eJToCHa ITPaBUYHOCT Ha rocTankaTta. OBa Ha4yesio
ce IIpUMeHYBa 3aeJIHO CO [IPYTUTe YCTaBHU ITpaBa Kou ce o/ QyHTaMeHTaTHO
3Hauemwe 3a 3arapaHTUPaHOTO MPaBO Ha MpaBUUYHA IOCTAllKa - IpaBa KOU
ce jacHO yTBp/ieHU cOo MeryHapoJHUOT MaKT 3a I'palaHCKU U MOJIMTUYKU

3 Bapbepa, Meceze u Xabapgo tipotius IlltiaHuja, 6p. 10590/83, § 77, ECYII, 06.12.1988

318 General Comment No.32, Article 14: Right to equality before courts and tribunals and to a fair
trial, Human Rights Committee (Ot KomeHTapu 0p.32, useH 14, KoMuTeT 3a 4OBEKOBU I1pPaBa),
2007, mapa.30.

Y Frase & Weigend, repMaHCKMOT KpPUBUUEH 3aKOH opifienn 261 6apa ofi cy/loT fa Mpecyqiu 3a CeKoj
rpefiMeT TOeJJMHeYHO BP3 OCHOB Ha “ClI000AHO yBepyBame IITO Ke Tpou3jie3e Of I[eJIOKYITHOTO
cyneme”.
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rmpaBa (MIII'TITI), kako 1 co EBporickaTa KOHBeHIIMja 3a YOBEKOBH IIpaBa
(EKYII).320

HyMepuuKko mpuKasKyBaibe Ha CTaHIapAOT Ha TOKaKYBabhe

OOMUHO JIyreTo, BKJIYUYBajKU I'M U ITOPOTHULIUTE, a HE PETKO U ITPaBHULIUTE,
Te)KHeaT KOH MaTeMaTHMUKO MPUKa)KyBake Ha CTeleHOT Ha JIOKa)KyBakbe Ha
BMHA BO CMMCJIa Ha TIPUKayKyBakhe BO OPOjKU Koe 0OMUYHO ce jaByBa Bo (popMa
Ha ckaJsia of 1 mo 100 Bo ITpolLieHTH WK KaKo cTelleH Ha BepojaTHocT of, 0 7o 1.3
Co ornepq Ha Toa JieKa M TyKa IIOCTOojaT 3auyyBauko rojemu pas3nuku Bo CAJ]
u Benuka bpuTtaHuja ce HarrpaBeHH IToroysieM Opoj MCTpasKyBakba BO 00U/ 1a
ce U3MepaT KBaHTUTATUBHUTE MCKayKyBalha Ha Pa3syMHOTO ABoyMeme.’*? [la
IlofleKa BO JIMTepaTypara HajuecTo ce CpeTHyBa CTaBOT /ieKa CTaHIapoT Ha
ITIOKayKaHOCT HAIBOP O] Pa3yMHO ABOYMeHe Oapa JTOKayKaHOCT ITOBUCOKA O]
90%, cmomeHaTHTe UCTPa)KyBakha MOKa)KyBaarT JieKa CTeleHOT Ha JIOKayKaHOCT
IITO ce Oapa MOHEKOoralll € MHOTY TTOHU30K O]f OBa.

Tpeba ga ce HarToMeHe JieKa ropecrioMeHaTUTe CTYAUU KOPUCTAT Pa3/INUHU
MeTO/IM 3a [la Ce M3Mepu KBAHTUTATUBHOTO TOJIKyBalkhe Ha Pa3yMHOTO
IIBOyMele Kaj pa3/IMuHu KaTeropuu rparaHu. [lputoa Hajuecto ce
KOPHCTEHM [IBa MeTojia (M1 MOTOUYHO KaykaHo ABe rpynu Ha metoau). Co
IMprYMeHa Ha T.H. , IUPeKTHU MeToAu" Ha MPolleHKa Cce MepU aliCTPaKTHUOT
CTaB HA WCIUTAHUIIUTE 32 MUHUMAJHUOT CTeIleH Ha JIOKayKaHOCT IIITO
THE CMeTaaT JieKa e IoTpebeH 3a efHa ocyauTesHa Ipecyma. OBue ce
HapeKyBaar ,,MeTO/Ii Ha caMoolleHyBamwe“.>> OBa ce MoeJHOCTaBHU METOIN
KOH TIO TpaBUWJIO [aBaaT IOBUCOKU pe3yaTaTu Kou ce ABWKaAT okomny 0.9
Ha CKaJjla Ha BepojaTHOCT Koja ce aBmku of O go 1 - unu 90% uspaseHo
BO MPOLIEHTU Ha cKaJia Koja ce nBwkM of 0 mo 100 - u Bo Taa cMucia ce
MOOJIMCKY [0 MOPATHUTE U TEOPETCKUTE pacripaBu.’*

30 OCcHOBHMTE MpaBa Ha OOBMHETHMOT T'O BKJIyUyBaaT M IPAaBOTO Ha TIPaBUUHO M jaBHO CYJIEHe,
MeryHapoAHUOT MTaKT 3a rparaHCKU 1 MOUTUUKY ITpaBa, usl. 14 (1), EBporickaTa KOHBEHIIMja 3a YOBEKOBU
npaBa, 4. 6 (1). ,AKO TOBapoT U CTaHIAPIUTE Ha TOKa)KyBarbe TM Of[pa3yBaaT OCHOBHUTE OIMIITECTBEHN
BpeHOCHU orpeiesion, Kako IITo cyaujata XapiaH [ BuHwiui, 368-375, co Koj ce cornacui cyauja XapiaH
- Harlan J] Tonky ybeymnBo v IO IpsKaJt, Torall yCTaBHUTE BPEJHOCTH KOU Ce BrpafieHr Bo 3aKOHOT 3a
npaBara Ha CAJl 1 cBeueHO MporiaceHy BO MeI'yHapoiHU JIOrTOBOPY MOpa Jla MMaaT HEKaKBO BiUjaHue".
Bugu uctuo tuaka Juliane Kokott, The Burden of Proof in Comparative and International Human Rights
Law: Civil and Common Law Approaches With Special Reference to the American and German Legal
Systems (ToBapoT Ha [JOKayKyBare BO KOMITAPATUBHUOT U MEI'YHaPOJHIOT 3aKOH 3a YOBEKOBUTE ITpaBa:
rparaHcKi ¥ obU4aeH MpaBeH MPUCTAr co 1ocebeH OCBPT Ha AMEPUKAHCKUOT U TePMAHCKUOT MPABHU
cucrem), 2-9 (Martinus Nijhoff Publishers 1998), (monaTtamy Bo TekctoT Kokott), ctp. 27.

31 Bugu M. K., Dhami, On Measuring Quantitative Interpretation of Reasonable Doubt ( 3a MepemeTo
Ha KBaHTWUTATHBHOTO TOJIKYBale Ha PasyMHOTO IBoyMemse), 14 Journal of Experimental Psychology:
Applied, 2008, 353-363, gocTtarnHo Ha:www.psychwiki.com

22 Bugu D. K. Kagehiro, W. C. Stanton, Legal vs. quantified definitions of standards of proof (ITpaBH1
HACMIPOTM KBAHTUTATMBHU AeUHULIMK Ha CTaHAapau Ha JoKa)KyBame),9 Law and Human Behavior,
1985, 159-178.

3 Bugu R.Hastie (Ed.), Inside the juror: The psychology of juror decision making (ITornen Bo
MOPOTHUKOT: [lcuxonorvjaTa Ha [OHECYBame OJJIYKU Kaj mopoTHuinTe), Cambridge: Cambridge
University Press, 1993, pp. 84-115; Kagehiro, D. K., Defining the standard of proof in jury instructions
(lebuH1pare Ha cTaHIapOT Ha JIOKa)KyBakhe BO yIlaTCTBaTa 3a ropotata),l PsychologicalScience,
1990, 194-200.

% Bugu Dhami, morope.
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Op npyra cTpaHa MakK MeTOJUTe IITO Ce HapeKyBaaT WHJUPEKHU ce
YMHAT TTOOJIMCKU JI0 peasTHaTa CUTyallFja Ha ofyTydyBaibe OujlejKu MOKpaj
WHTEepecuTe Ha OOBMHETHOT BKJIyUyBaaT ITOCJIOMKEHO OJIMepyBame U Ha
WHTepecuTe Ha OIMIITEeCTBOTO U >KPTBaTa BO 1leJIMHA, 1A Taka BKJIydyBaaT
COOJIBETHO OJIMEpyBale Ha KOpUCTA M LITeTaTa MOMery ocyjara u
oc1000/TyBameTo.>

Bo Taa cmucia KpUTEepUYMOT ITPW OJyIyKaTa BKJIydyBa IMOKOMIIJIECHU
dopMmynu Bo Kou ce MmepaT KOpHUCHOCTa (urretata) ofi 4 BpeHOCTH,
OMHOCHO cuTyanuu: 1) ocjo0oayBalbe Ha HEBHUH,; 2) ocylla Ha HEBUH; 3)
ocylla Ha BUHOBeH U 4) ocjio00yBamke Ha BUHOBEH.>?® Ce UMHM JieKa OBUe
T.H. ,MHOAUPEKHU MeToAu" ce MoOIUCKU [0 JKUBOTHUTE CUTYallUU OUejKu
MOKpaj aliCTpaKTHUTe JruOepasiHu BPeJIHOCTY T'M OJipa3yBaaT U peajTHUTe
IpY>KU 3a bopbaTa co KpUMUHAJI, UHTEPECUTe Ha >KpTBaTa U CII.

[ToBeKe oj1 pa3dOUpPIUBO € IITO MOKpPaj Pas3sIMUHUTE pPe3ylaTaTh JoOueHu
CO Ppa3/iIMyHU MeTO/W, pe3yJTaTuTe ce pa3/IMKyBaaT BO 3aBMCHOCT O[]
romyJsialujaTa Bp3 Koja ce IpaBaT UCTpa)KyBambaTa MMpH IITO BpeJIHOCTa Ha
CTaHJap/O0T Ha JIOKa)KaHOCT HAaJBOP O] pa3yMHO JABOyMele Bapupa o 50
1o 100% BepojarHocT. Kako u fa e, HajrojieMuoT 6POj Ha UCTpasKyBaiba
IMOKa’KyBaaT JleKa CTeleHOT U3MepeH Kaj UCIIUTAHUIIUTe CYAUU e OKOJIY
90%,%*” a HajBUCOKM BPEJHOCTH Ce YVTBPJIeHM Kaj cTygeHTuTe (91-99%).528
CKpOMHOTO JOMAIIIHO MCTPa’KyBame Ha CTaHMap/oT Ha JIOKa)KyBame Ha
BHHA CIIPOBeJIeH Mer'y TpaBHU ITpaKTU4Yapu (Cyiun, OOBUHUTEIN, aJJBOKATU
1 HaOJ/byIyBauX Ha rparaHCKOTO OIIIITECTBO) U CTYAEeHTH T10 TIPaBo He Jafie
3HAUUTEJIHO pa3/IMuHU pe3ylITaTyh OJi OHMe H3pa3eHU BO COOJIBETHUTE
uctpakyBama Bo CAJl, Kora craHyBa 300p 3a IpUMeHa Ha JUPEKTHUTE
MeTtomu. CTaHAgapaoT Oelile OI[eHeT CO HajBUCOKHU BPEeIHOCTHU O] CTpaHa Ha
CYINUTE U CTYJIeHTUTe KaKo JoKa3 of mpubimKkHo 90% BepojaTHOCT.>?

3% Bugu S. S. Nagel, CripoBejiyBatbe Ha BPEAHOCTUTE HA MOPOTHUIIUTE BO COTJIACHOCT CO 3aKOHOT
Bringing the values of jurors in line with the law,63 Judicature, 1979, 189-195; S. S.Nagel, M. G.
Neef, Teopujatiia Ha goHecysare u tipasHuitie tpoyecu (Decision theory and the legal process),Lexington
Books, 1979.

3 Bugu Dhami, rorope.

% Bugu R. J. Simon, Judges’ translations of burdens of proof into statements of probability (Cymcko
MpeBe/lyBame Ha TOBApOT Ha [IOKayKyBake BO M3jaBU Ha BepojaTHocT), 13 Trial Lawyer’s Guide, 1969,
103-114; R. J. Simon, L. Mahan, Quantifying burdens of proof. A view from the bench, the jury, and
the classroom (KBanudukyBare Ha TOBApOT Ha JOKa)KyBame. [lorien onl Kaj cyaujara, rnoporarta u
yumnHutara). Law and Society Review,1971,319-330.

328 Bugu McCauliff, morope; Dhami, morope.

329 3a 11e/TUTe HA OBa UCTPaskyBambe Oellle peasn3npaH MPBUOT CKPOMEH 00Ul la ce KBaHTUUIMpa
CTEINEeHOT Ha BepPOjaTHOCT MpeKy aHkera Ha 100 JoMAIIHU MPaBHU MTPaKTUUapH, CTYJIEHTHU T10 MPABO U
HabJbyZIyBauM Off rparaicKoTo OIMIITECTBO KOM HAOJLyIyBaaT Cyferha.
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®DAKTU ITOBP3AHUA CO ITPUMEHA HA HAYEJIOTO
IN DUBIO PRO REO

Oricer u BpeMe Ha Jie/IyBaihe

AnHanusupajku ro HaueToTo in dubio pro reo Kako 1ITo e medUHUPaAHO BO
IpaBHUTe crcTeMy Ha KOHTMHEHTOT, MosKe [1a ce 3aKJIyul IeKa BO CYLITUHA
HICTOTO Ce COCTOU Off JIBa mesa. [IpBUOT e ro npeaBuayBa IIOTPeOHUOT
IIpPeIyCJIOB 3a IIOCTOehe Ha [IBojba 1 3a IITO MCTaTa MOKe Jla ce OJHeCyBa,
IoJleKa BTOPUOT IIPeIyC/IOB e CYAOT [ia [IOHece OjIyKa IOITIOBOJIHA 3a
0OBUHETUOT.

3aBHCHO O] 3aKOHOJaBCTBOTO, [IBOjOAaTa MOKe [la ce OHecCyBa Ha Toa Jau
(baKTUTE 1ITO IO UMHAT 00eJIesKjeTo Ha KpUBUUHOTO Jie/10 U haKTUTe O KOn
3aBUCH MMpHMMeHaTa Ha Jpyrd ofpendu ol MaTepujaIHOTO Ka3sHEeHO IIPaBo
II0CTOjaT WM He, HO UCTO TaKa MOsKe Ja Cce OJHeCyBa U Ha Toa Jaiu PaKkTUTe
peJieBaHTHU 3a IIPUMeHa Ha Ka3HeHOTO ITPOLIeCHO IIPaBo MOCTOjaT UM He.
Kora cranyBa 300p 3a aKTH IIITO F'O YMHAT 00eJIesKjeTo Ha KPMBUUHOTO JI€JI0
TOa Ce eJIeMeHTUTe Ha KPUBUUHOTO JIeJI0 TTI03HATH KaKo mens rea-KpuMUHAaJTHA
Hamepa U1 actus reus-KpUMUHAJIHAOT aKT, HO OBJIe Ke ' BK/IYUMMe U OIIITUTE
ofpenbyu 3a KpMBUUHATA OJOBOPHOCT M HAUMHUTE HAa K3BpIIYBalbe Ha
KPUBUUYHOTO Jej10. Kora Imak ctaHyBa 300p 3a (haKTH 0/ KOU 3aBUCH ITPUMeHaTa
Ha HeKoja Jpyra ofpezbda o MaTepHjaIHOTO Ka3HEeHO IpaBo, Toa Ce OHUe
(bakTH KoM ce ofjHecyBaaT Ha OCHOBUTE COIJIACHO KOM JIeJIOTO He IPeTCTaByBa
KPUBUUHO [1€JI0 1 OHME KOU Ce OJHecyBaaT Ha MCKIIyUyBame O KpUBUUHA
OZITOBOPHOCT: AeJI0 O] MaJIo 3Hauerhe, caMooi0paHa, KpajHa HyyK/la, CTBapHa
U [IpaBHa 3a071y/1a, MPecMeT/IMBOCT ((paKTU KOU ce BO KOPUCT Ha OOBUHETHOT
11 KOU Ce OCHOB 3a 0CJIO00AUTeHA IIPecy/a).

ITa Taka, BO cjlyuyaj Ha JBOYMEHe ajid MOCTOM WIM He (aKTOT JeKa
0OBUHETHOT OWI Ha MeCTOTO Ha U3BPIIyBale Ha KPUBUYHOTO [fiesio (actus
reus) Cy[ioT Ke To MpHUMeHU HaudejioTo in dubio pro reo u Ke yTBpu IeKa
HMCTHUOT He MOCTOH, T1a Ke JJoHece 0C/I000quTeTHa Ipecya.

CnuHo, BO CjTydaj Ha ABOYMEhe 3a Toa Jla/ii OOBUHETHOT ITPeJ] ia ja U3BPIIN
KpaskbaTa BparaTa O] CTaHOT ja OTBOPWJI CO YIIOTpeOa Ha IMOoro/ieH mpeiMeT
1IN Taa BeKe Ouia oTBOpeHa (actus reus), CyooT Ke npucaTu JeKa HeMasio
IpoBajlyBaibeé ¥ OOBMHETHOT Ke TO OCYIu 3a KpaykOa, HaMecTo 3a TelllKa
Kpakba. TakBa cuTuyalyja MosKe Jla HaCTaHe W MpU pas3rpaHUdyBambe off
CTpaHa Ha Cy/IOT Ha CBeCcHaTa HeOPEKHOCT O] eBeHTyaTHaTa YMUC/Ia KaKko
ob6ui Ha BUHA (mens rea), OuAejKu 1 Kaj eIHUOT U Kaj IPYTUoT O00JIUK Ha
BUHA CTOPUTEJIOT € CBeCEeH 3a MOKHOCTUTE O] HacTaryBaike Ha 3abpaHeTa
rocsieuiia. PasjiMkara e Bo Toa IITO Kaj eBeHTyaJIHaTa YMUC/Ia CTOPUTEJIOT
ce corjlacyBa CO HacTalyBalke Ha 3abpaHeTaTa ITOCEINIA, /o/ieKa BO
caydaj co cBecHa HeOpeKHOCT JIeKOMHUC/IEHO CMeTasl [ieKa 3abpaHeTarta
rocjeauiia Ke MoyKe Jla ja cIipeyd WM AeKa Taa Hema Ja Hacrtamu. Toa
3HauM JieKa rpaHullaTa MoMery cBecHaTa HeOpe)KHOCT U eBeHTya/IHaTa
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yMuciia TIpaKTUYHO e T'paHulla TTOMery COrjlacHOCTa U JIEKOMMCJIEHOTO
rocTalyBalbe KOH 3abpaHeTara Iiocjiefuiia. bujejku craHyBa 300p 3a
cTerleHyBalhe Ha BOJTjaTa, OJJHOCHO 3a MCUXOJIOUIKYU KaTeropuu, OUUrsieIHO
e JleKa Taa rpaHUIla He MO’Ke Aa Ouje crpora, TYKy HalpoTHB Taa e
enactuuHa. Taka, mpousserysa Jieka TopHaTa rpaHUIla Ha IEKOMUCJIEHOTO
rocTalyBalbeé Ha HEeKOj HauMH ce IIOKJIOIYBa, MOTOYHO [IOOJIMKYBa [0
JloJIHATa IpaHulla Ha COTJIaCcyBambeTo Co mocjeauiiata. Bo TakBu rpaHUYHA
cyyau, Cy[IOT OUHMIJIe[THO MOKe /la ce Hajie BO MIBOjOa ganu ce paboOTH
3a CcBecHa HeOpe;KHOCT WIM eBeHTyaJiHa YMWUC/Ia, Ta CO MpUMeHa Ha
HaueToTO in dubio pro reo Ke ce orpejieNiu 3a pelieHue IITO e ITOMOBOJIHO
3a 0OBUHETHOT — BO CJTy4ajoT Ke ce orpe/iesii 3a cBecHa HeOPeKHOCT.

Bo ciyuaj Ha ABoyMeme [ajid IOCTOjaT WiIM He (DaKTUTEe KOU OfaT BO
MPWIOT Ha Toa JIeKa JIeJIOTO He e KPUBUYHO €710 WM KOU ja UCK/IyuyBaaT
KpUBUYHATA OJI'OBOPHOCT (Ha Ip. JIeKa AeJIOTO e U3BPIIeHO BO CaMooi0paHa
WIN AeKa oOBUMHETHOT OWI BO cTBapHa 3abjiyfa), CYIOT IIOBTOPHO Ke ro
MMPUMeHU OBa Hayesio BO KOPUCT Ha OOBUHETHOT U MOBTOPHO Ke JoHece
ocnobouTtenHa mnpecyna. Cerak, Bo OBOj cJjlydaj OocTaHyBa Ha Cy/IOT Jia
OJJTy4M J1ajid BaKBUOT (paKT Ke ro YTBPAU KaKo Jla ITIOCTOU (/1a e JoKarKaH)
WIN TIaK, 3apajii IOCTOehe Ha JIOKa3W KOU OJlaT BO MPUJIOT Ha Toj (pakKT
CYZIOT Ke ce HajJie BO JIBOjOa OKoJTy (haKTHUTe KOM I'0 YUMHAT 00esieKjeTo Ha
KPUBUYHOTO JIeJIO T1a Ke OJ/TyUM JieKa THe He MOCTojaT (He ce IOKa>KaHM).
bupmejku cymoTt omyiydyBa 3a haKTHUTe BP3 OCHOBa Ha JIOKa3u U3BeJeHU Ha
rJIaBHa pacrpaBa, Toa 3Hauu JeKa CYIOT ro IMpUMeHyBa oBa Hayesio I10
3aBplilyBalbe Ha IJITaBHATa paciipaBa, a Bo ha3a Ha mpecyayBambe.

Kora craHyBa 300p IIaK 3a IPOLIECHO pejieBaHTHUTE (DaKTH TOA Ce OHME O]
KOM 3aBHCH IIpUMeHaTa Ha Ka3HeHOTO IIpoliecHO mpaBo. Ha mpumep, ako
IOCTOU /IBOjOa BO BPCKa CO 3aCTapeHOCT Ha KPUBUYHOTO T'OHEHe, KpUBUYHO-
MPOIIECHUOT UMYHUTET U CJIMYHO, ITPUMEHaTa Ha HauesioTo in dubio pro reo
o/l CTpaHa Ha CyZoT Ke JoBe/ie [I0 IIpecya Cco Koja ce ofiovuBa 0OBMHEHUETO.

Op mpyra crpaHa, HauesioTo in dubio pro reo o6U4HO He ce MpPUMeHyBa Ha
criopepHuTe pakTu. CriopeHuTe GaKTH BO KpUBUUHATA [IOCTAIIKA [TOMaraaT
BO TIOTBP/IyBalbeTO Ha aBTEHTUYHOCTA HA W3BOPUTE Ha pellaBauKUTe
haktu. Mmajku ja mpeaBug HUBHaTa (ByHKLMja, criopegHuTe (akTU ce
KOPUCTAT caMo 3a ITPoBepKa Ha octaHaTtuTe haktu. Ha mpumep, criopezieH
dakT O6u Owna mHGopMalMjaTa AeKa MMHUCMOTO BO KO€ OCOMHHUUEHUOT
HaBOJIHO I'0 ITPU3HABA CTOPEHOTO KPUBUYHO €10 Owio dancuduKyBaHo,
rma Taka akToT Aanu ce paboTu 3a gancudUKyBaHO ITHCMO WIK HE e
»CropeneH akT*, 3aToa LITO CJIV;KU 3a IMOTBPAYyBakbe Ha KPeaquOuINTeToT
Ha M3BOPOT Ha MMPaBHO pejieBaHTHUOT akT.>>° OTTamy, ciopeguuTte haKkTu
ce KOPUCTAT 3a HOCeHe OfyTyKa BO OJTHOC Ha CITPOTUBCTaBEeHUTE (/1a Uu He)
MMO3UTUBHU WIM HeraTUBHU (paKTH; TYKa He ITIOCTOU TPeTa MOKHOCT.

Hauesnoro in dubio pro reo ucTo Taka He ce MPUMEHYBa ITPU TOJIKYBambeTO
Ha 3aKOHCKHUTe ofipelI0u O] KpUBUUHUTE 3aKOoHM. TyKa craHyBa 300p 3a

0 TomarueBuK, op. cit., crp. 277-278.
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HCIIOJIHYBamke Ha Hamepara, OJHOCHO ratio legis Ha 3aKOHOT. OTKaKo Ke
omiyuu 3a (paKTHMUKaTa coCcToj0a CyJoT Mopa [Ja ro IIpUMeHH’ 3aKOHCKOTO
pellieHre Koe HajaoOpo MM C/IVKU Ha LieJIUTe U 3HAaueheTo Ha 3aKOHUTe,
6e3 pa3jiMKa Jlajid TaKBOTO peIlleHHe € HajIIOBOJIHOTO 3a OOBMHETUOT.>3!
BeymiHocT, TyKa He cTaHyBa 300p 3a OCTOeHe Ha OMI0 KaKBa JAB0OjOa BO
BUCTMHCKA CMHUCJIa TYKY 3a TOUHA IpUMeHa Ha KpUBUYHOTO 3aKOHO/JaBCTBO.
Ha mpumep, cyzcKaTa mpakca VKasKyBa Ha IOJIaTOKOT JeKa YOUCTBOTO Off
3acejia He ce cMeTa 3a YOMCTBO U3BPIIEHO Ha 0COOEHO IMOJI0JT HAUMH IITO
MHAKy O ce cMeTasio 3a OTe;KHyBauKa OKOJIHOCT M KBajuduKaldja Ha
IIeJIOTO KaKo [IejIo Ofl MOTEeKOK BU. MaKo TaKBOTO TOJIKYBame OIU BO
IIPUJIOr Ha OOBMHETMOT, TOA He e pe3yaTaT Ha INpuMeHa Ha HadeJioTo in
dubio pro reo op cTpaHa Ha CYIIOT TYKY CaMO CYCKO TOJIKyBaihe Ha U3Pa3oT
“Ha 0CcOOEHO TT0JI0JT HAUMH”, KaKO OJJIMKA Ha CTOPEHOTO JeJI0.

AKO CyIOT KOPUCTU UHIULIMY (TTOCpegHU A0Ka3M) 3a MOoAApIlKa Ha ITpaBHO
peneBaHTHUTe aKTH, Toraul in dubio pro reo Moske ga ce IIPUMEHU U BO
ciydau Kaje IITO HeMa JI0OBOJIeH Opoj MHauIuu (meduluT Ha UHOULIAN)
WIM KOoTa JIoKa3HaTa BPeJHOCT Ha MHAUIIMUTE He OBO3MOKYBa U3BeIyBaihe
Ha BePOJIOCTOEH 3aK/JIYUOK (HeIIOCTOjaHOCT Ha UHAULIMU). [IBeTe cutyanumu
ce OIMMIIIaHU I0J0JIy O[] CTpaHa Ha BpXOBHUMOT cy[ Ha XpBaTCKa:

Cemak, cuTe MU3jaBU HA OOBUHUTEJIOT He ja CIOpaT COO/IBETHOCTA Ha
oJyTyKaTa Ha MPBOCTEINeHUOT CV7, CIiope]l Koja, He OWIo JIoKayKaHO
IleKa OOBUHETHOT € CTOPUTEJT Ha JIeJIOTO 3a Koe e 0OBUHET, 3aToa IIITO
1 TIOKpaj cUTe U3Be[IeHU JJOKa3u U MOHaTaMy MOKe /la ce gBoyMuMme®
Tleka e MOKHO HeKoj JIpyT, a He OOBUHETHOT, J]a TO CKPWI KOKAWHOT
BO OJIVKOT Ofi KyKaTa. HaBofiuTe Ha OOBMHUTEJICTBOTO BO jKasibaTa
ce UHAWKATOPU, KOM HABUCTWHA YKa)KyBaaT Ha OOBUMHETUOT KaKo Ha
HAjCOMHUTEJTHO JIMIle, HO celak, Mopa /ia ce IMpu3Hae JieKa TOj He e
eIMHCTBEHUOT YOBEK IITO MOKeJsl [la ja OCTaBU J[poraTa BO OJIYKOT.
3aroa, uMajKu IpeiBU/ leKa OBHe NHAUKATOPH, 3aeJIHO CO CUTe APYTU
M3BeJleHU [JOKa3u U MIOHaTaMy ja ocTaBaaT OTBOpPeHa MO>KHOCTA JleKa
HEeKoe JIpyro Jiiiie 01T COTICTBEHNUK Ha 3alJ/IEHeTUOT KOKauH Of] OJTYKOT
BO KyKara, IIITO OM/I0 3eMeHO MpeBU/I O CTpaHa Ha MPBOCTEITeHNUOT
CVII, 3aKJIYUOKOT e JleKa OOBUHEeTHOT HaBUCTWHA U Tpebasio fa Ouje
ocoboieH, MpeKy IMprUMeHa Ha HauesioTo in dubio pro reo.33

Kako 3akiyuok, 6u Tpebasio j1la ce Mocouyu JeKa, BO OTCYCTBO Ha
noTpeOHUTE IOKAa3u CO Kou Oe3 HUKaKBa gsojoa* 6u ce MOTBPIIUAIIO
YU4eCcTBOTO Ha OOBUHETHOT BO OBa WHAKy HaBUCTHMHA T'PO3HO
KPUBUYHO [eJi0, MCXO/IOT Ha IlejlaTa IIOoCTarnKa BCYIIHOCT cCe
CBeJlyBa caMO Ha MOCTOele Ha OJipefleHN HaBOAu, KOU IO HemaaT
HEOTIXO/THUOT KBAJIUTET 3a Jla TOCJYKaT KaKo I[BPCTa OCHOBA 3a
HOCeHe OCYIUTesTHA TIpecy/ia, a Taka, off aclleKT Ha Hauesj0To in

S TaBuiuk, b., op. cit., crp. 68-69.
32 [Tpecyma Ha BpxoBHMOT cyz Ha XpBatcka, I Kz-38/99-3, 23.11.2000.
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dubio pro reo, 0OBUHETHOT Tpebasio ma Ouge oca000eH Off CUTe
0oOBHMHEHU]ja 32 KPUBUYHOTO J1€JI0, KAKO IITO BCYITHOCT U TTOCTAIIII
IMTPBOCTENEHUOT CYJIeuKu cymd.>>

Bo Bpcka co mpaniameTo 3a mpuMeHa Ha HauejaoTo in dubio pro reo Kaj
UHIVLIMUTEe, BPeOJHO € Ja ce CIIOMeHe UCTPakyBameTo CIIPOBEeJeHO Of
HdaBop Kpamnail 3a HelocpeHUTe U MOCPeSHUTE AOKa3u BO KpUBUUHATA
MOCTAarkKa, off Koe MmpoussieryBa fieKa CYIOBUTe TIOYEeCTO OCTaHyBajie BO
IBOjOa U ro IMpHUMeHyBajie HauejioTo in dubio pro reo Bo oHUe KPUBUUHU
cyda BO KOUM OOBHMHEHMETO Ce 3aCHOBaJi0 Ha WHMIIUHU, OTKOJIKY BO
cyyauTe BO KO OOBHHEHHEeTO ce 3aCHOBa HA HeIlocpeIHU JoKa3u.>
MucnemweTo JieKa 3a Jla ce O[JIy4d 3a IIOCTOEeHEeTO Ha ojipefieHu (haKTu
BpP3 OCHOBA Ha WHAUIIMU IOTPeOeH e IorojeM Opoj JIOTMYHO IMOBP3aHU
uHAUIMY, npudareHo e W BO CcyAcKara I[Ipakca Ha CYIOBUTE Off
nopaHeniHaTta C®PJ. Ila Taka, BpxoBHuOT cyn Ha nopadHeniHata COP]
BO mpecynaa goHeceHa Bo 1970 roguHa cMeTan JeKa ,,BO CAyudj Koza Hemd
HellocpegHU goOKa3u geka 0OBUHeWUOW 20 U3BpWUL KPUBUUHOUWIO geslo 3a
Koe ce 0bBUHYBA, WYKY hakiuukaiia cociiojoa ce yuispysa 8p3 0CHOBA HA
uocpegHu goKasu, OCHOB 34 ocyguiuesHa upecyga MoxKe ga upeuwicuiasysa
camo Waksa HU3a Ha (hakiiu yitisBpgeHU Bp3 0OCHOBA HA UOCPegHU goKa3u Kou
ce HeCOMHEHO YBPgGeHU U MeiycebHO UBPCIIO U JI0ZUUYKU UOBP3AHU THAKA
wuio Upewcwiasysadud 3aiBOpeH KpYe U CO Ue10CHA CUZYpHocwl yuawysaui
HA eqUHCIIBEHO MOKHUOUW 3AKJIYUO0K geKa WOKMY 00BUHETUUOW 20 U3BPULUI
KPUBUYHOWIO geJslo WO e lipegmetll Ha 0OBUHEHUEO U geKa Cco Uu3segeHuile
goKa3u ce UCKJIY4YyBa cekoja gpyza moxHociu “.>>

BpxoBHMOT cyzi Ha XpBaTcKa BO eJlHa MocTapa ojjyka oj 1969 romunHa
OLIeHWI IeKa ,gypu U Upu HegocWawok Ha gupeKHU goKas3u, ce yuusgysa
0gzoBOpHOCWIA Ha OOBUHEWIUOW Koza MeéycebHala UOBpP3aHOCW HA
tiocpegHullie gokasu e Waksa wWulo iue ce tiojasysaaill KAKo aika og egeH
JIaHey, BO UeJIOCHA XapMOHUja U ga culle tue 8o cBojaulla ceBKyuHocl U
loBp3aHOCU ja UcKay4dysaaill cekoja gpyza MoxKHocu “.>°

BHaTpeliiHa ¥ HaJBOpeIIHa IBojoa

Hauesnoro in dubio pro reo Bo cekoj ciydaj ce MpuUMeHyBa IIpU MOCTOEHe Ha
HEKOj HeCUrypeH pelaBauku pakt. Ha ripumep, fa rpeTrioctaBriMe feKa BO
c/Tydaj Ha YOMCTBO JIOKa3UTe M3BeJIeHH Of] CTpaHa Ha OOBMHETHUOT COo37jaBaaT
IIBOjO0a OKOJTy HETOBOTO MPHCYCTBO HAa MECTOTO Kajie ce CIVUMI KPUBUUHO-
IMPaBHUOT HacTaH. [1a Taka MOKHO e paboTHUTe J1a ce CIydu/ie Ha OBOj HauMH:
OOBUHUTEJIOT JIOKa’KaJl JIeKa OOBUHETHOT MMaJl MOTUB JIa youe, JleKa 01T Ha
MEeCTOTO Ha 3JI0CTOPCTBOTO U JIOBOJIHO OJIMCKY 3a [a ja u3boje ;KpTBaTa JI0

33 [Tpecyma Ha BpxoBHUOT cyp Ha XpBarcka, | Kz-479/97, 01.06.2000.

34 Davor Krapac, Neposredni I posredni dokazi u krivicnom postupku (HemocpenHu u mocpemHu
JI0Ka3M BO KpMBUUHATA MocTarika), Informator, Zagreb, 1982, ctp. 122.

3 [Tpecyma Ha BpxoBHUOT cyp Ha nmopaHeinHa COPJ, KiK.6p.38/70, 22.12.1970.

36 [Tpecyma Ha BpxoBHuMOT cyjl Ha XpBarcka, KXK.6p.1744/68-6, 29.10.1969.
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CMPT U JleKa Kaj cebe MMast HO3K, HO CBeJIOI[Te Ha HACTaHOT BU/Iesie APYT MayK
Ha JIMIIe MeCTOTO KOj CTO TaKa UMaJl HO3K, KOj ICTO TaKa OMJT JTIOBOJTHO OJIMCKY
3a Jla ja U30oe KpTBaTa /10 CMPT U MO YOMCTBOTO MOOErHas oji MecToTo;
CJIeZICTBEHO, TOCTOM MOKHOCT OBOj JIPYT MasK, a He 0OOBUHETHOT Jia e YOUeI[oT.
Bo mpyr ciydaj Ha yOMCTBO JOKa3uTe W3BefieHU Off OOBUHUTEIOT MOJKe [ia
He ce JIOBOJIHM 3a /ia Cce YTBPIU CO CUTYPHOCT JleKa OOBMHETHOT T'O CTOPHII
IIeJIOTO 3a Koe ce 0OBUHYBA.

HanpuMep, 0OBUHETHOT OWJT BUIeH Ha MeCTOTO Ha CJTydyBathe Ha YOMCTBOTO
HO ce HaoraJi mpefajeKy 3a Ja MoyKe [a ja n30o0e 10 cMpT KpTBarta.
IMaK XWUIIOTe3aTa Ha OOBUHMTENIOT obOjacHyBa ojipedeHU (aKTH, HO He
cute (aKTU HEOIXOAHU 3a HOCEeHe OCYIUTeJTHa IIpecyjia: OOBUHUTEJIOT
ITIOKa>KaJl leka 0OBMHETUOT MMaJl MOTUB Jla yOure, [ileKa ce HaoraJsl Ha Jiiile
MeCTOTO U [JOBOJIHO OJIMCKY 3a /ia ja n3060]ie o CMPT KpTBaTa, HO CO OrJie]]
IleKa OOBHMHETHOT BeJIHall [0 YOMCTBOTO OW OJIOKMpaH of CTpaHa Ha
roJiviijaTa OOBUHUTEJIOT KUCTO TaKa Tpeba [a ob6jacHU KaKo e MOKHO J1a
He Oujie HajlleH HOKOT HUTY Ha JIUI[e MeCTO, HUTY BO TToce]] Ha OOBUHETUOT.
HeycriexoT fa ce objacHM efjHa BaKBa OKOJIHOCT MOJKe Jla co3/iajie pa3yMHa
IIBojOa meKa HEeKOj APYT IO U3BPIINII YOUCTBOTO.

CorsracHO TOPHUTeE JBe ITePCIIeKTHUBY, BOjOaTa MosKe J1a Oujie HaIBOpellrHa
(ekcTepHa) 1 BHaTpelllHa (MHTepHa). HagBopeliHara 1BojOa e oHaa Koja Ha
XUITOTe3aTa Ha OOBUHUTEJIOT Ce CIIPOTUBCTABYBA CO aJiTepHAaTUBHA Teopuja
KOja ja HeMa KapaKTepuCTHKaTa Ha efHa YKUCTO JIOTMYHA MO>KHOCT WJIN
Ha ad hoc xuriotresa, TYKy MMa KapaKTep Ha IpaKTUYHa PallMOHATHOCT U
octBapsuBocT. Off Ipyra cTpaHa MMak BHaTpellIHaTa Bojba ce ofHecyBa Ha
CTy4yaj Kora Xuriotesata Ha OOBUHUTEIOT CU ITPOTUBPeUN camarta Ha cebe
I Ha HEMOKHOCTa Ha OOBUHUTEJIOT J1a ja ITpUKasKe [1eJIOCHO OITOBOPHOCTA
Ha oOBuHeTHOT. [la Taka, qypy U aKo OOBUHETHOT He M3Bejl HUTY eJieH
IIOKa3 BO CBOja 1MoJi3a 1 ce OpaHesl o MOJTUelhe 3a 11eJI0TO BpeMeTpaeme Ha
rocTarkara, Hauesioto in dubio pro reo My Hajiara Ha TOj IIITO OJIJTyuyBa a
ja pely ABOCMUC/IEHATa CUTYalldja BO I10J13a HA OOBUHETHOT.

EneH npumMep 3a BHaTpeIllHa /iBoj0a e IpUKayKaH ITOZ0JTy BO OJjTyKaTa Ha
Anenarfmonuior cyp ITumn pelaBajku 10 TMofHeceHaTa >Kajda of jaBHUOT
obBuHUTE: ,, [IpoHajgeHaitia HapKoWUUYHA gpoza B0 goMoull Ha 00BUHETUUOW He
lipelticiiaBysa CuZypeH gokas og Koj Ke ce YiiBpgu KpUBUUHALA 0GZOBOPHOCTL
Ha obBUHETIUOW 3a KpuBUYHO gesio HeosaacuieHO Upou3BogciiBo U Uywiliarse
80 UpoMell HapKOWUYHU gpozu, UCUXOWPOUHU CYUCTUAHUUU U UpeKypcopu (...) 5
Bo oBoj cityuaj AriesialinOHUOT CY/1 ja HOTBPAWI OJiyTyKaTa Ha IPBOCTEIIEHNUOT
CyJ1 KOj r'o 0cj1000/11/1 0OBUHETHOT O] 0OOBUHEHUETO, CMETajKU [eKa:

(...) momanky opx 50 rpama HapKOTWYHA JIpora - MapuxyaHa
MPOHAjIeHn BO TEKOT Ha IIPeTPecoT U3BpIIEH BO JIOMOT Ha
OOBUHETHOT He TIpecTaByBaaT JIOBOJIHO CUTYPEH JIoKa3 of] Koj Ke ce
YTBPII KPUBUUHATA OJITOBOPHOCT Ha OOBUHETUOT 3a IMPEeJMEeTHOTO

37 [1pecyna Ha Anienatonuor ey Hturm, KK 6p.457/2013.
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KPUBUYHO [IeJI0 3a Koe ce 06BuHYBa. OBa 0/ MPUUYUHU IIITO O] HUTY
elleH [IOKa3 M3Be/IeH Ha TJIaBeH MpeTpec He MOKe CO CUTYPHOCT
Ila ce YTBPIU JIeKa oBaa HapKOTMUYHA Jpora OOBUHETHOT ja JIpsKej
3apajiu Ipoakoa, ocobeHo Mpu cocTojba Ha YTBPIeHH (paKTH JIeKa
O0OBMHETHOT € JOJITOTOJIUIIEeH PEeruCcTpUpaH 3aBUCHUK O] pora u
IleKa KpUTUYHUOT [epUo;T OVJT Ha JIeKYBakbe CO MeTaJJOHCKA Tepariuja.
Op MCKa30T Ha BENITOTO JIUIlE BO IeJIOCT ce MOTBPyBa oji0paHaTa
Ha OOBMHETHMOT, a MMEHO JleKa IpeJMeTHaTa HapKOTUYHA Jpora
HCTHOT ja HabaBuUJI 3apajiv IMYHU ITOTPebu, co orief] Ha QaKTOT JleKa
KPUTUYHUOT TIepUoj; My OWla HaMaj/leHa MeTajloHCKaTa Tepariuja,
a KaKo HAaJIOIOoJIHYBalkhe 0OBMHETUOT HABUCTUHA MMaJl moTpeba of
KOH3yMUpabe Ha MapuxyaHa U CIIOpe/] BEIITOTO JIUIe HajHOPMaJTHO
6uio ma myuiesn no 5 uurapu AHeBHO. Bo mipusior Ha ofOpaHaTa Ha
0OBUHETHUOT, T. €. ieKa MpeiMeTHaTa HAapKOTUUHA [Ipora - MapuxyaHa
ja HabaBWI 3apajii JTUYHU TIOTpebu ce U YTBpJeHUTe (HaKTU U
OKOJTHOCTU Ha IJIaBHUOT MpPeTpec, OAHOCHO JieKa MPU U3BPUIEHUOT
rpeTpec HapKOTMUYHATa /ipora - MapuxyaHa Ousia IpoOHajjieHa Ha
BUJHO MECTO - Bp3 nepasiHaTa Bo Bl npocropujata Kako u pakToT
IleKa BO JIOMOT Ha OOBUHETUOT OUJIe TIPOHAjIeHU ITOBeKe OTIYIIOLN
O]l pauHO M3pabOTeHU LIUTrapu, a UCTUTE MPeTCTaByBajie MelllaBuHa
O/ TYTYH U UCYIIIeHU, ICUTHETU BPBHU [I€JI0OBU - BPIIYHKU U JIUCTOBU
KOU TOTEKHYBaaT OJ] PacTeHUeTo KaHabuc, HO U (haKTOT JleKa IMpu
M3BpIlleHAaTa aHajiM3a Ha MPUMEPOK ypuHa Ofi OOBUHETHUOT OUJIO
IeTeKTUPaHO MPUCYCTBO Ha META0OJIUTU U TeTPaXuIpOKaHAOMHOII
- TICUXOAKTMBHA CYIICTaHI[A KOja ja COApP>KU pacTeHUeTo KaHabuc.
[Tpu epgHa TakBa cocTojba Ha YTBpAEHU (haKTU, HO U OTCYCTBO Ha
IIOKa3u o7 Kou OM ce YTBPAWIO JleKa OOBUHETHUOT IpOHajieHaTa
HapKOTUUYHA J[pora BO HErOBUOT JIOM ja Hyfes 3a Mmpojakba, He
MOJKe Jla ce YTBpPIY HamepaTa Kaj 0OBUHETHUOT NPeIMETHUTE CEMKU
Ila 'Y yIoTpeOu 3a Mpou3BO/ICTBO Ha HAPKOTUUHA Jpora.>s

CTrerieH Ha IBOjOa

[TpamnrameTo maiu 3a IpUMeHa Ha HauesioTo in dubio pro reo e moBojieH 6110
KaKOB CTeIleH Ha JIBoj0a MM MaK e MoTpeOeH MOBHCOK CTeIleH, CTaHyBa
peJieBaHTHO 3a HErOBOTO MOIIPELIM3HO OITpeieTyBalbe.

ViMmeHo, 1 ITOKPaj Toa IIITO CY/IOT 3a Jla JJOHeCe OCyIuTe/IHa ITpecya Tpeba fa
OZIJTyUM JieKa cuTe (paKTHU IITO I'o UMHAT 00eJIe;KjeTo Ha KPpUBUUHOTO JIeJI0 Ce
IIOKayKaHU (ITOCTOjaT) CO CUTYPHOCT BP3 OCHOB Ha JIOKa3UTe, Taa CUTYPHOCT
HajuecTo He MoKe ma ouze 100%, oJHOCHO ceKorall Ke IOCTOM MOKHOCT
3a ABojOa. Meryroa, Kora oCTOM CUTYPHOCT TOTralll IBojOaTa U a MOCTOH,
Ke Oujle Hepa3yMHa, HeOCHOBaHa, I1a KaKO TaKBa HeMa BOOIIIITO Jia buje
3eMeHa Bo mpeaBuj. Ho ako jiBojbaTa e pa3syMHa Taa BCYIIHOCT Ke 3Hau4u
JleKa He e CUTYPHO MOCTOeHeTo Ha (DaKTUTe ILITO ro UMHAT o0ejieKjeTo Ha
KPUBUYHOTO [ieJIo (The He ce JOKa)KaHWU) I1a UcTaTa Ke 3Hauu U MpuMeHa
Ha HauejioTo in dubio pro reo Bo KOPUCT Ha OOBUHETUOT U [OHECyBaibe Ha

338 [bid.

87



IIB0j0a BO KOPUCT Ha 0OBUHETHOT, BUHOBEH HA/IBOP Ol Pa3YMHO JIBOYMEhe

ociobomuTenHa npecyda. Taka, mBojOaTa [Aaau MocTojaT WM He aKTUTe
IIITO 'O YMHAT 0bOeJiesKjeTo Ha KPUBUUHOTO [IejI0, Koja e YCJIOB 3a IpuMeHa
Ha HaueJioTo in dubio pro reo, Mopa fia Oue pa3syMHa.

MeryTroa, OCHOBAaHO cCe IIOCTaByBa IOpallakbeTO [Oajii CTEeIIeHOT Ha
IIBOYMEeIbe 3a MOCTOEHe/HeloCToemhe Ha (paKTuTe KOW oJaT BO IIPUJIOT
Ha Toa [ieKa JIeJIOTO He e KPUBUUHO JeJI0 U (paKTUTe KOU ja MCKIIydyBaaT
KpUBUUYHATA OJIFOBOPHOCT: [I€JI0 OJf MaJIo 3Hadelhe, caMoo0paHa, KpajHa
HY)K/la, CTBapHa M IpaBHa 3a0ya, MpecMeT/IMBOCT (paKTU BO KOPUCT
Ha OOBHMHETHOT), Tpeba ga Ouje eIHAKOB Ha CTEIEeHOT Ha JBOYMEHe
3a (pakTuUTe Ha Herosa wmreTa? VMeHo, 3a pasnuka off (paKTUTEe KOU ce
Ha IITeTa Ha OOBUHETHOT Kaje in dubio pro reo Moske fa ce IpUMEHU
eIMHCTBEHO [IOKOJIKY ITOCTOU Pa3yMHO JIBOYMembe, 3a (paKTUTe BO KOPUCT
Ha OOBMHETHOT KOJIKY IIOMAaJjio € JBOYMEHETO, TOJIKY MOoA00po, Oumejku
elleH (paKT Koj e BeKe BO KOPUCT Ha OOBUHETHOT Ke Ouje IToMaJIKy HararaH
IIOKOJIKY MMa ITOMaJIo [IBOYMEhe BO BPCKa CO UCTHUOT.

[Ta Taka, BpxoBHUOT cyj Ha XpBaTcka Bo 2014 Hamon ageka:

(...) OBa 1IpaBWIO 3a ITOCTAINyBabhe, [I03HATO KaKo Haues1o in dubio pro reo
ro ompezieslyBa JOKa3HUOT CTaHaap/ I Criope] KOj OHKe (haKTH LITO OfaT
Ha IIITeTa Ha OOBMHETHOT, Tpeba ja ce yTBpIaT CO CUTYPHOCT, 3HAUU
Ha HauYMH Jja HErOBOTO ITOCTOEHE € BOH CEKAKBO Pa3yMHO JIBOYMEHe™.
[lIToM mocTou IBOYMEHE* 3a BakBUTe (haKTH, THE HE MOKaT Ja ce
cMeTaar 3a yrBpaenn. O HaBe[ieHaTa 3aKOHCKa ofipeoa Ipou3jieryBa
¥ IIPaBWIOTO IITO Ce OJHecyBa Ha [OKaKaHOCT Ha OJIJTydyBauKUTe
dakTu 1ITO OJAT BO KOPUCT Ha OOBUMHMOT - THe (hakThU Tpeba Aa ce
rpudarat Kako JOKayKaH! JyPU 1 Kora ce caMo BepojaTHU, 3HAU Kora
ITIOCTOM JIBOYMEHE* BO HUBHOTO MOCTOEIHE, T1a AYPU U KOT'a [IOCTOEHETO
Ha Toj paKT LITO OU OofiesT Ha IITeTa Ha 0OBUHETHUOT, OUJIO ITOBEPOjaTHO
071 IOCTOEHeTO Ha (PaKTOT IITO MY O BO KOPUCT (...)>>.

CnuuHo objacHyBame gan u AnenaunoHuoT cyg benrpag Bo 2012 roguHa:

Cute ¢akTM KOM My ce cTaBaaT Ha TOBap Ha OOBHUHETHOT Mopa
Ia OuIaT HECTIOPHM - [OKajkaHM CO CUTYPHOCT BO KpPUBUYHATA
MOCTAaIIKa; aKo He OujiaT JoKa)KaHM (aKo ITOCTOU gBojoa* 3a HUBHOTO
TIOCTOEbE) Ke ce CMeTa ieKa TakBuTe (PakTH He rmocTojat. CIIpOTUBHO
Ha OBa, aKo ce T0jaBU gB0jOA* NeKa mocTojaTr (pakKTu KOU My OfiaT
BO ITPWIOT Ha OOBUHETHOT, a JIOKa3UTe He ja MCKJTydyyBaaT TaKBaTa
gB0jba* co CUTYPHOCT, Ke ce cCMeTa JieKa TaKBUTe (aKTU MOCTojaT.>*°

1 nokpaj Toa mrro gomanHuoT 3KIT3*! ro o6Bp3yBa CcyAoT /1a YTBPAU Jlaju
(bakTHTE BO KOPUCT HA OOBUHETUOT IIOCTOjaT (Cce TOKaKaHU) UJIU He, cerak
BaKBUTE pa3MUC/IyBamba BepojaTHO MOJKe Jla ce pasriieflaaT U IMTIOUHAaKY.

39 [Tpecyna Ha BpxoBHUOT cyj Ha XpBarcka, KAK.6p.1014/02-8.

0 Tpecyna Ha AnenaioHuoT cyn benrpaz, 6p. 108/12.

41 Nomamien 3KII, unen 15: Cygow u gpkasHullie opeaHu ce goJKHU €O egHAKBO BHUMAHUE ga 2u
uctutiysaal u ga zu yuspgal Kako paxkuiuttie witio Zo Wosalaiti 06BUHeUoW, WaKa u oHue wWiio

— »
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ViMeHoO, TOKOIKY ofj0OpaHaTa MpuIoKU JOoKa3u KOU oflaT KOH JIOKa)KyBammbe
Ha (aKTH BO IIPUIOT Ha Toa AeKa JAeJIOTO He € KPUBUYHO J1eJ10 Win haKTu
KoM OU ja MCKIy4YWie KpUBUYHATa OJITOBOPHOCT (Ha IpuUMep AOKa3u
KOU OJIaT BO KOPUCT JleKa JIeJIOTO OWI0 M3BPIIEHO BO caMooji0paHa WU
hakTHuKka 3absyma), TMe MOJKAT /ia Mpeu3BUKaaT pa3yMHO JBOYMeHe BO
CJTy4ajoT Ha OOBUHUTEJICTBOTO (OJJHOCHO BO IOCTOEHHETO Ha (paKTUTe KOu
r'o YMHAT 00eJIesKjeTo Ha KPpUBUUHOTO JIEJI0).

[1a Taka, IOKOJIKY OOBUHUTEJIOT He yCIlee Jia I' 1ToOure oBUe JoKa3u Ha/IBOP
071 pa3yMHO JIBOYMekbe, CYJIOT Ke r'o ITpUMeHU HauesioTo in dubio pro reo, HO He
3apa/iv IBOYMEHETO BO OJTHOC Ha TOa JaJIv (paKTUTE BO KOPUCT Ha OOBUHETHUOT
MOCTOjaT WIN He, TYKY 3apajiy JIBOYMEHETO BO OJHOC HAa ITOCTOEHETO Ha
hakTUTE KoM TO UMHAT 0besieKjeTo Ha KPUBUYHOTO feso. [la Taka, cymor
Ke ofytydau fieka (haKkTuTe KOU I'o YMHAT 0bOesiesKjeTo Ha KPUBUUHOTO JIeJio
He ce JOKayKaH! CO CUT'YPHOCT, OJJTHOCHO He T10CTOojaT, O1jIejKu JIoKa3uTe Ha
ofOpaHaTa (KoM ce Ha MTPUMepP BO IPUWIOT Ha MCKJTydyBale Ha KpUBUYHATA
O/ITOBOPHOCT), Kaj CYJIOT CO37iajie pa3yMHO [IBOYMele BO HUBHOTO MTOCTOEHE.

OBa e Taka OMAejKM OOBMHETHUOT U IIOKpaj Toa WITO Tpeba [a T'M CTOPHU
BepojaTHU TBPjielaTa KOU TM Ipe3eHTHpa BO BUJ Ha of0paHa, OJJHOCHO
Ila T JOKa’ke JI0 ofipefleH cTelleH (haKTUTe KOW OJaT BO ITPUJIOT Ha THUe
TBpJielha, TOj HeMa OOBpCKa [la ja JIoKaske cBojaTa HeBHUHOCT: ,,Cygoiu
ywspgu gexka pesyjwiawiuiie og gokasuule upe3eHWUpaHu Ha cygerseuio
upeqg upsocuielueHuow cyg, U cygereuo upeg sulopociieueHuow cyqg He
obe3bequJie cuzypHa ocHOBA 3a 3AKJAYUOKOUW geka 0OBUHeUOW Z0 CUOPUI
KPUBUUYHOWIO geJlo HA HAYUH OUUWAH BO 0OBUHEHUEO U BUlopocuieleHUOU
CcYyqg upasuaHo UoCUAUUI K0Za Zo 0CA000gU100BUHEIUUOUW 0g 00BUHEHUEO. “5*

HauejstoTo Ha c/10001Ha olleHa Ha ToKas3uTe U in dubio pro reo

3HauajHO OCTUTHYBae Ha COBpeMeHaTa KpMBUYHA IMOCTarKa BO OJJHOC Ha
oJTyuyBameTo 3a (hakTUTe e HaueJ0TO Ha CJI000Ha OlleHa Ha JIOKa3uTe.
Bo cornacHocT co oBa Hayeno CyAOT 'Y pasrjellyBa U3BeJleHUTe [NOKa3u
co yrioTpeba Ha JIOTMUKa 1 TICUXOJIONIKA aHa/Iu3a U He e 00Bp3aH Co Apyru
3aKOHCKU ITpaBuia.

Kora ctranyBa 360p 3a Mer'yceOHUOT OFHOC TToMel'y Haue/loTo Ha cjiobo/iHa
olleHa Ha JOKa3uTe 1 HauejoTo in dubio pro reo, ce mocTaByBa MpallakbeTo
IlaJIv OBHe JIBe Hauejia ce Bo MeryceOHa Kou3uja. Bo TeopujaTaiocrojatT iBe
pas3nuuHu Muciewa. Criopeq eJHOTO, reHepaJiHO ITPUCYTHO BO TocTapaTa
uTepaTypa, HauesoTo in dubio pro reo e hopMasiHO IOKa3HO MPABUJIO IIITO
ja orpaHudyBa MO’KHOCTA 3a CJIO0OJIHA OIleHa Ha JIOKa3uTe 3aToa ILITO MY
ZlaBa HACOKHU Ha CYyJOT 3a Toa KaKo Tpeba /ia r'v pa3peliu ABOjOUTe CO Kou
ce coouyBa IIpH OJIyTyuyBameTo 3a haktute. “/Jokoaky upasuonio in dubio
pro reo ce cmela KaKko Mewoga 3a OUeHYBAare Ha goKasuule uiu yuaucuso
3a cygoull geka cekoja nBojoa* 80 ogHoc Ha tioctiioerellio Ha ogpegeHu pakitiu

2 [Tpecyna Ha BpxoBHuot cyp Ha Pernyonuka Cpricka, 84 0 K 009669 10 kz, 15.02.2011.
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wipeba ga buge paspeuwieH Bo 110134 Ha 06BUHeIUOW, Wozaul 08a UpABUJIO e
CUPOWIUBHO HA HaueJlowlo 3a c1060gHa ouyeHa Ha gokasuue.” 3+

TakBoTO MuC/IeHe He e MpudaTinBO 3aToa IITO He IO 3eMa IpeaBup
hakTOoT Aeka HauenoTo in dubio pro reo ce mpuMeHyBa CaMO OTKaKO
CYZIOT 3aBPIIMJI CO OIleHyBalbe Ha JIOKa3uTe CIIope] HeroBaTa c0007Ha
IIPOLIEHA ¥ CO CUTYPHOCT He yCreast [a OJIy4d BO KOPUCT Ha MOCTOEHHETO
Ha ofipefieHU (paKTH, TYKY Ce HalloJ Bo ABojOa. Toa 3Hauu ieKa HaueI0To
in dubio pro reo, Koe BO TaKBa CHUTyallija IIpeIBUAYBa JeKa CYIOT Tpeba
7la OJ/Ty4M BO T10J13a Ha OOBUHETHOT, He e TIPaBUJIO 3a OlleHa Ha JIOKa3uTe,
TYKY METOJI 3a paspelllyBaibeé Ha [BojbaTa Koja MOCTOM IO 3aBpIIVBakbe
CO olleHa Ha JloKa3uTe. ['epMaHCKHOT COjy3€H Cyi OWI BO IPaBO Kora jiasl
MpeAyIpe/iyBarme 3a uecTaTa HEKOpPEeKTHA IpaKca COTjIacHO Koja HaueJIoTo
in dubio pro reo ce cMeTa KaKo JIOKa3HO ITPaBUIO, HAMECTO KaKO HaueJio
KOe ce IIpUMeHYBa BO IIPOLIeCOT Ha HOCeme mpecya.>*

UctuoT craB ro Aenu U BpXoBHUOT cyl Ha XpBaTcKa KOj ro HaBeayBa
CJIeTHOBO BO HEKOJIKY TOC/IeJOBaTeTHU TIPeCcyu:

Bo oBaa cMuciia, 6u Tpebajio [1a ce IIocouu leKa HaBOJIUTE COAPKaHU
BO jKajibaTa Ha OOBMHETHUOT He ce 3aKOHCKHU OJIp;KaHU OJIHOCHO,
IleKa BO COIJIaCcHOCT co in dubio pro reo HauenoTo CymoT Tpebasio 1a
ja mpudartu MoHyAeHaTa aJTepHaTUBa OJ] CTpaHa Ha ofg0paHaTa Koja
IIOBeKe My OieJia BO IIPUJIOr Ha 06BMHEeTHOT. VIMeHo, TyKa He cTaHyBa
300p 3a gsojba* Bo ogHOC Ha (PAaKTUTE LITO Ce pa3pellyBa BO TEKOT
Ha KpMBUYHATa II0CTalKka Ha HauMH IIITO Ke ce cMeTa 3a YTBPIEeHO U
IIOKayKaHO OHA IITO € MOIIOBOJIHO 3a 0OBMHETHUOT, TYKY €JHOCTaBHO
3a OlleHa Ha KpeuOWINTEeTOT Ha CBeI0UeheTO Ha OOBUHETHUOT KaKo
IIOKa3HO CPeJICTBO, OlleHa Koja ja oJoOpusI arejaaloHUOT Cy[, a
ja ogobpyBa 1 0BOj BpxoBeH cyj, a Ha Koja OUJI yraTeH U CaMUOT
TysKuTe 1. CIIPOTUBHOTO TOJIKYBalhe Ha 3HAUYeHeTO W IMpUMeHaTa Ha
Hauesi0To in dubio pro reo, Ha Koe ce yKayKyBa BO jkajibaTa, 611 BOJIesio
KOH allCypAHU CUTyallud BO KOM CyAOT Ou Tpebano ga mpudartu
6110 KaKBa, I1a AYypU U HajMasIKy JIOTMUHa Beps3uja 3a HacTaHUTE
MOHY/IeHa o ojJbpaHaTa Ha OOBMHETHOT, CaMO 3aToa IITO HMCTaTa e
[IOIIOBOJIHA 3a Hero. 3%

[IpaBunoro in dubio pro reo He mIpeTcTaByBa JIOKa3HO MpaBuio. Toa
caMoO YVKa)KyBa [iIeKa BO KPUBUUHUTE IIOCTAIMKU CYyAOT OJJIydyBa CO
rpecyjia Ha HauMH KOj e IIOMOBOJIEH 3a OOBMHETHOT M TOa CaMOo
aKo TI0 JeTajiHaTa oOlleHa Ha ToeJIMHEeUHUTEe OKa3u W HUBHOTO
pasriegyBalkbe BO cIlopegba CO OCTaHAaTUTe MOKas3W, CYIOT U
TIoOHaTaMy UMa ofipe/ieH! gsojou* IITO He MOsKe Jia TM pacuucT, a

35 Zlatari¢, B., Krivicno pravo. Op¢i dio (Kpusuuro tipaso. Ouwiti gen), 3arpe6, 1977, ctp. 89.

4 Safferling, C., Terror and Law - [s the German legal System able to deal with Terrorism? (Tepop u
npaBo - Jlajiu repMaHCKUOT MPaBEH CUCTEM e CrocobeH fia ce crpaBu co TepopusmMot?) [[Tpecyna Ha
Cojy3HHMOT Cy7] Ha TTpaBzjaTa Bo peaMeTorT rpotuB En Motacazek (El Motassadeq)], I'epmarcka tipasHa
pesuja, 6poj 5, 2004, cTp. 524.

5 TIpecyma Ha BpxoBHMOT cyf; Ha XpBaTcka, [ Kz-349/1990-3, 04.09.1990.
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BO OJTHOC Ha MOCTOEHETO WM HEMOCTOeHEeTO Ha ofpenieHu haKTh
O/l KOM Ce COCTOM OWUTMeTO Ha KPUBUYHOTO M0 WIM Off KOU
3aBUCH KOHKpeTHaTa MpUMeHa Ha oApejieHUu 3aKOHCKU OJipeioun
O/l KpMBUYHATA JIETUC/IaTUBA U He COAPKU HUKAKBU KPUTEPUYMU
KOU MPBOCTENEHUOT Cy/l OU MMajl 0OBpCKa Ja ' 3eMe MpeaBU I ITPU
OJTyUyBameTo, Hajii ofpeneHn (aKTU ce JTOKa)KaHU CO ofpejieH
cTereH Ha BePOjaTHOCT 3a pa3jiuKa Off ocTaHaTuTe.

TakBoTO Muciewe ro mend U BpxoBHuoT cyn Ha Depepanuja bocHa u
XepleroBruHa Kako u BpxoBHuoT cyz Ha Perntyonuka Cpricka:

Kora mypu u 1o 11e/iocHaTa U coBecHa olleHKa Ha CeKoj o] U3BeJleHUTe
rnoeIHeYHN JOKa3u U HUMBHATaA MMOBP3aHOCT CO OCTAHATUTE JIOKa3u
CYZIOT He OMJI BO COCTOj0a [1a ja UCKITyYr MOFKHOCTA JieKa KyCOKOT KOj e
CTBOPEH ITPEKY eJIOBHUTE TPAHCAKIIMK Ha TTPeTIIPUjaTUeTO O MOKe T
Ila ce TI0jaBU O] APYI'W MPUYMHM, a He caMo ITOpaJy MPHCBOjyBamke
cpeficTBa O CTpaHa Ha OOBMHETHOT, TOj MMaJl ITPaBO Kora BaKBaTa
gB0jba* Bo 0JIHOC Ha ITIOCTOEHETO Ha eJIeH O[TydyBauku (haKT, OHOCHO
Ha eBeHTYaJTHOTO [TPHCBOjyBakhe Ha ITaprTe CO KO Taa Ousia 3a/J0/KeHa,
ja paspellni co Hoceme OfI/TyKa Koja e IOMOoBOoJIHA 32 0OBUHETUOT.

Hauenoro in dubio pro reo He 3Hauu [eKa [OCTOEHETO
KOHTPAAUKTOPHU JOKA3U CaMOTO I10 cebe ja MCKJIydyBa MOKHOCTa
3a BEpOJOCTOJHO VTBpjlyBalbe Ha peJjieBaHTHUTE (aKTu U
HaMeTHYBa OOBpCKa 3a CYIOT Jla JIOHece OJUIYKa 3a IOCTOEHEeTO
IV HETIOCTOEHEeTO Ha TaKBUTe (haKTU Ha HAUMH KOj [TOBEKe My OJI1
BO Mpwior Ha ob6BuHeTHoT. OBa Haueslo MpeTIiojiara 0OBpPCKa 3a
CYZIOT COBECHO Jla I'0 OLIeHU CeKOj moeJuHeueH JI0OKa3 M HeroBaTa
IMOBP3aHOCT CO CHUTE OCTAaHATH [IOKa3W, a MocebHO Aa obOpHe
BHUMaHMeE Ha OlleHaTa Ha KpeauOUIUTETOT Ha KOHTPAJIUKTOPHUTE
IIOKa3u " T0TOa, BO 3aBMCHOCT OJ] HalTpaBeHaTa MpOIleHKa, Ja
M3BJIede 3aKJIYUOK Jaii O/ipe/ieH! O/TydyBauku (DaKTU MOKaT Jia
ce cMeTaar 3a JIoKayKkaHu Win He. JIOKOJIKY 1 TIOKPaj CeTo 0Ba, CYZIOT
1 TIOHaTaMy He e yOejleH BO OJIHOC Ha HEKOU OJIJIyuyBauyku (haKTh
OJl KOU Cce COCTOjaT KJIYYHUTe ejleMeHTH Ha KPUBUUHOTO [Ieji0 U
o] KOM 3aBUCHM MpUMeHaTa Ha COOJABETHUTE KPUBUUHU OIpenou,
TaKBaTa ggojba* Mopa Aa Ouje pa3pelleHa Ha HAUMH KOj TOBEKe My
OII1 BO IIPUJIOT HA OOBUHETUOT.3*®

Criopen Toa, Haues10To in dubio pro reo He TIpeTCcTaByBa OrpaHUUyBakbe U1
OTCTaIyBame O] HauejI0To Ha CJI000/JHa OlleHa Ha JIOKa3uTe, TYKY MOJKe fia
ce Kajke JieKa IpoussieryBa of1 Hero.**? Kora cygjoT e yoe/ieH BO ITOCTOEHETO
Ha peliaBauykuTe (haKTUTe BpP3 OCHOBA Ha CJI00OHA OIleHA Ha JIOKa3uTe,
CYZIOT TO M3pa3yBa CBOETO yOeflyBame IpPeKy HOoceme OJIJIyKa co Koja ce
pelllaBa KOHKpeTHUOT ciiydaj. Celtak, MOKHO € I10 OLIEHYBameTO Ha CUTe
IIOKAa3M Cy/IOT 1 [TOHATaMy Jla UMa pa3yMHU JIBOjOM OJTHOCHO J1a He e yoe/ieH

36 Opniyka Ha BpxoBHMOT cyn Ha XpBatcka, U-111/80/2010, 06.04.2011.

#TIpecyna Ha BpxoBuuot cyj Ha Depepaninja bocHa u Xepuerosuna, 09 0 K 014393 13 Kk, 14.01.2014.
8 [1pecyzma Ha BpxoBHuOT cyz Ha ®Pepmeparja BocHa n Xeprerosuna, Kx-610/06, 06.02.2006.

39 Skuli¢, M., op. cit., cTp. 68.
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BO IMOCTOemeTo Ha The akTu. Bo Toj ciyuaj, hakTuTe 3a KOu Cy[IOT UMa
pa3yMHHU JIBOjOM Mopaart Jia ce MPOTOJIKyBaaT BO KOPUCT HA 0OBUHETHUOT. Bo
CITPOTUBHO, JOKOJIKY HauejIoToO Ha CJI000/IHA OlleHa Ha JJoKa3uTe He Oellre
IlesT o] KpMBUYHATA ITOCTAIlKa U HAaMeCTO MCTOTO OU ITOCTOeI0 3aKOHCKO
BpeJ/IHyBalbe Ha JIoKa3uTe (3aKOHOT o/iHAMpe/ /1a TIPOoIuIile KOJIKY U KaKBU
IIoKa3u ce TIOTPeOHM 3a OCyAuTesIHA ITpecylla KaKo IITo OuIo ciydaj 3a
BpeMe Ha MHKBU3UTOPHATA IOCTAIKa) Cy/IoT He OM MO>KeJl 1a KOHCTaThpa
IleKa TI0CTOU JIB0j0a BO OJTHOC Ha MOCTOEHETO Ha pelnuTeinuTe haKkTU.

Cyzacko oOpa3sJjioKeHue Ha IIpecyjaaTa

BpenHo e ma ce ucrtakHe feKka cjo0ojiHaTa oljeHa Ha JOKa3WUTe KaKo
MIPeTIIOCTaBKa 3a IpUMeHa Ha HauejoTo in dubio pro reo mpu oIydyBambe
3a pelnraBauykuTe (haKTUTe He MOKe Jja Oujie CBOeBOJIHA, WM KaKo IITO e
HaBeJleHO BO e[lHa OJJjTyKa Ha BpXOBHMOT cyj, Ha ABTOHOMHAaTa IMOKpanHa
BojBomuHa ,3a ywispgysare Ha ogpegeHu chakitiu o ciobogHawla oueHa
0g clipaHa Ha CcYygouwl He € GOBOJHO CAMO BHAUWIPEWHO CYOjeKiiuBHO
ybegysarbe HA cygujattia, WYKY Mopa ga uocuiou U peaiHd BUCUUHUOCTU
Ha 3aKJYUyoKoUl HA CYgouli 3aCHOBAH Ha objeKuiusHue ¢haxitiu “>°
3aK/JIY4OKOT 3a IMOCTOeHe Ha pelllaBaukuTe (haKTUTe U3BeeH BpP3 OCHOBa
Ha COBeCHa OlleHa, Cy/ifjaTa e JIOJDKEeH Jla r'o U3Hece BO 00pa3jioKeHUeTo
Ha IMCMeHo n3paboTeHaTa ocyIuTe/IHa ITpecyaa. Bo ocymurenHara rpecyza
CYIIOT Tpeba fa ru HaBejle (paKTUTe IITO Ce HeCTIOPHU TTOMery CTpaHKUTe,
a 3a cnopHuTe pakTy Tpeba Aa I'm M3JI0KU MPUUYUMHUTE 30LITO THe (PaKTh
Cce OlleHeTH KaKO OKayKaHU WU He[oKasKaHu, O KOU [OKa3u OITY4YrII BO
KOPUCT Ha THe (DaKTH, OJf KOU IIPUUNHU He YBayKWUJI OJIJIe/THU TIpeIo31 Ha
CTpaHKUTe, O]} KOU IMPUYMHU Ce pPaKoBOJesl IIpU pelllaBamkbe Ha IIpaBHUTE
rpaliama 1 0CO0eHO Jaii € HaBUCTUHA CTOPEHO KPUBUYHOTO AeJI0 U Jlaiu
0OBMHETHOT MMa KPMBUYHA OJIFTOBOPHOCT 3a UCTOTO. JIOKOJIKY He ITocTary Ha
TOj HA4MH, aKO ITPOIYIITH /ia ' 00pa3JIoKU 3aKJ/TyUOIIUTe 3a TIOCTOEHEeTO Ha
peniaBaukuTe haKTH, OJJTHOCHO aKO He TO CTOPU TpaHCIIapeHTeH IPOoI[ecoT
Ha ojjIydyBame 3a (paKTHUTe CO JOKa3W, CYAOT IpaBU OWTHa IOBpeda Ha
oipesIOMTe Ha KpUBUYHATA ITOCTAITKA O] aliCOJTyTeH KapaKTep, Koja cama I1o
cebe KaKo TocieIuIla ceKoraill IoB/IeKyBa YKMHYBabe Ha TaKBaTa Impecy/ia.
3aKOHUTOCTA Ha JIOKa3UTe UCTO TaKa IPeTCcTaByBa UCKJIYYOK OJ] HauesIoTo
3a cj1000/1Ha OlleHa Ha JloKa3uTe. /JJoka3uTe mprubaBeHU CO TPEeKpIIyBambe
Ha YCTaBHUTE Hayesia, MeEI'VYHAPOTHU KOHBEHIIMM U 3aKOHU Ce HEe3aKOHCKH,
a UVHOUPEKTHO Ce HEe3aKOHCKU U [0Ka3uTe KOU I[Ipou3JieryBaar o[
HEe3aKOHCKHUTe [I0Ka3u, TO3HAaTHU KaKo UJ10goBU 0g OWPOBHOWO GpBo.>!
[Ta Taka cygoT mMopa Bo Koja Owio ¢a3a of mocTarkara /a T'M UCKIY4u
He3aKOHCKUTe JI0Ka3u, 0cOOeHO OHMe JOOMEeHU CO TOPTYpa, HEeYOBEUKO U
[NOHUKYBAUKO I10CTallyBambe.

30 [Tpecyma Ha BpXoBHUOT cyjl Ha ABTOHOMHaTa rokparHa BojBoguna, KXK.6p.1206/62, 11.01.1963.
31 Bunm Tacpren npotus 'epmatnja (Gafgen v Germany), 6p. 22978/05, § 161, 164-167, ECYIT, 01.06.2010.
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[Tomony moske ga ce BUAu efHa ceondaTHa enabopalija Ha YCTaBHUOT
cyn Ha bocHa u XepuerosuHa og 2006 u 2014 rommHa BO BpCKa CO
obpa3joKeHujaTa Ha CYACKUTe Ipecydyd M KaKo HCTUTe BjMjaaT Ha
IIpUMeHaTa Ha HaueioTo in dubio pro reo:

(...) Taka, cmobopmHata oljeHa Ha JOKa3uTe He e OrpaHUYeHa CO
HEeKOu 3aKOHCKHU ITpaBWjia CO KOu a priori Ou ce ofipefyBajia
IIOKa3HaTa BPeJHOCT Ha noefuHeyHuTe foKa3u. Cernak, KOHLEITOT
Ha cj1000/1Ha OlleHa Ha JJoKa3uTe Oapa fa ce fafie oOjacHyBame 3a
CeKOj nmoefjHeUYeH [0Ka3 U HeroBaTa [OBP3aHOCT CO OCTaHATUTe
IIOKa3u U CUTe 3aeHO [a ce AoBefaT BO JIOTUYHA B3aeMHa BPCKa.
HauenoTo Ha csiob0fiHa olleHa Ha JIOKa3uTe He 3HAuWu U MOCTOeHe
Ha arcosyTHa ciobosa. BakBara criobofila e orpaHudeHa TIpeKy
OIIITUTE TIpaBUja U TIPOIMCU 32 YOBEUYKOTO Pa3MUCIIYBame,
JIOTMKA U UCKYCTBO. TOKMY 3aT0a, BO paMKM Ha 00pa3io;KeHrueTo Ha
rpecyaTa CyZoT UMa 0OBpCKa /ia r'o oTluiile ITPOLleCcOT Ha Ol[eHYBambhe
Ha [oeJJUHeYHNUTe [JOKa31 U CeKOj O[] HUB [la I'o loBeJie BO BPCKa Co
OCTaHaTUTe PACIOJIOKJIMBY JIOKa3Uu U Ha KPajoT J1a u3Beie 3aKJIy4oK
BO O/THOC Ha JIOKaykaHOCTa Ha paKTUUyKarta coctojba. (...) MMajku ro
CeTO OBa IpenBu/l, YCTaBHUOT CYZ, IOTeHLMpa [eKa UCKa3uTe Ha
ollpelleHU CBe[lolY, IMTPBOCTENEHUOT CYJIeUKN CyJl TM OLleHU KaKo
ITPOM3BOJIHU, Oe3 IIpUTOoa Jia /1ajie 6110 KaKBU JeTaJiu 3a MpUuUruHaTa
Iopajii Koja Cy/IoT TO AOOMJI TAKBUOT BITEUAaTOK M He I'o 00jacHUII
MPOLIeCOT Ha OlleHyBamwe Ha JJOKa3uTe, KaKo IIITO Toa e MpeaBUAeHO
CO HaueJIoTo 3a cjiobo/IHa olleHa Ha JoKasuTe. Criope]l MUCTIEHeTO
Ha YCTaBHMOT CyJI, TAKBOTO OO0OjacHyBale He TI0 WCIIOJIHYBa
YCJIOBOT 3a BHUMAaTeJIHa U COBeCHa OlleHa Ha JIOKa3uTe 3aToa IITO
cybjeKTUBHATA YBEPEHOCT Ha CYIIOT JleKa KaJIUTeJIOT € CTOPUTEJIOT
Ha KPUBUYHOTO [IeJI0 3a Koe OWJI OOBMHET He € JIOBOJIHA, a Off
Ipyra cTpaHa, Mopa Jla IOCTOU U TpaBa BUCTHUHA BO 3aKJIYYOKOT Ha
cynoT, objacHeTa 1 3aCHOBaHa BP3 00jeKTUBHU (DAKTU U OKOJTHOCTH.
PepoBHUTE Cy/loBM He CMeaT eTHOCTAaBHO CcaMO [ia KajkaT JeKa He
My /1aBaaT Bepba Ha ofipe/ieH CBEJIOK 3aToa IIITO HerOBUOT MCKa3
e CIIPOTHBEH Ha MCKa30T Ha HEKOj APYr CBeJIOK KOMy My BepyBaar,
HUTY I1aK € JOBOJIHO [a CYIOT OWIO KOj [IoKa3 ro KBaJmgUKyBa
Kako “mpousBosieH”. (...) 3eMajKku ro ceTo oBa IpeBuj, Y CTaBHUOT
Cy/l Hajlle JleKa HeJIoOCTAaTOKOT Ha 3aJI0BOJIMTETHO obOjacHyBame 3a
BUHATAa Ha KaJINTEJIOT, KAKO M HeJJOCTAaTOKOT Ha 00jeKTUBH3aliija Ha
cyOjeKTMBHATa OLleHKa Ha CYy/IOT, 3aeJJHO CO ceorlipaTHaTa aHa/IM3a
U OlleHKa Ha IMpe3eHTUpaHuTe JOKa3!u, He e JOBOJIHO 3a Jla Ce KajKe
IleKa e HCITOJIHEeT YCIOBOT 3a dhep U MPaBUUYHO CyAeke MpeaBuIeH
BO wieHOT 6, ctaB 1 o EBporickaTa KoHBeHIUja. MicTo Taka, cydoT
e Ha MUCJIerbe JIeKa oOpasiokeHrjaTa Ha CIIOPHUTE ITpecyau He ja
3a/I0BOJTyBaaT 0OBpCKaTa 3a IMOUMTYyBalbe Ha HauesioTo in dubio pro
reo. Bp3 ocHOBa Ha CceTO IPETXOJHO KayKaHO YCTaBHUOT Cy7l CMeTa
IeKa oOpa3jiojKeHMjaTa Ha CIIOPHUTE IIPecyau He To 3a/0BojyBaaT
YCJIOBOT 3a TMPaBUYHO Cylewme, TYKYy OCTaBaaT BIleUYaTOK Ha
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IIPOU3BOJIHOCT, IITO 3HAUM JIeKa CO HUB € ITOBPejIeHO MPaBOTO Ha
JKaJINTeJIOT Ha ¢hep U MpaBUUHO CyIerhe, COrjIacHO 4ieHoT 6, ctaB 1
on EBporickaTa KoHBeHIIHja.(...)" 32

(...) IIlTo ce omHecyBa [I0 HABOIWUTE HA yKaJUTEJIOT BO OJHOC Ha
ToBpe/iaTa Ha HauesioTo in dubio pro reo, Y CTaBHUOT CY]l € Ha MUCJIEHHEe
IleKa JKaJIMTeJI0T CMeTa JieKa BO OBOj CjIyuyaj IOoCTOM IIOBpefia Ha
HauyesiIoTo in dubio pro reo, 3aToa IITO CY[IOBUTE CIIOpe[, HEro
Tpebasio [a r'u IMPOTOJIKYBaaT CUTEe IWIEeMHU U KOHTPaAUKTOPHOCTHU
BO T10J/I3a Ha >KaJINTEJIOT, a He MPOTUB Hero, Kako IITO THEe Toa Io
ctopuie. YCTaBHUOT Cy/i IOTeHIMpa [AeKa HauesioTo in dubio pro reo
e 3arapaHTHpaHO CO 4jieHOT 6, ctaB 2 oy EBpoIricKaTa KOHBEHIIHja.
Criopeq; oBa Hauejio, CeKoe JIMIle Ce CMeTa 3a HeBHHO, Cé IoieKa
HeroBaTa BMHa He Ouje [oKajkaHa COIVIaCHO 3aKOHOT. Bo Taa
CMMUCJIa, TOKOJIKY IIOCTOM ¢B0jOa* BO OJHOC Ha Toa [ajikd OJipegeHo
JIUIIE TO CTOPUJIO JIeJIOTO 3a Koe e 0OBUHETO WIM He, TaKBaTa JB0oj0a*
Tpeba ga Oujie yriorpebeHo Bo 11o13a Ha 00BUHeTHOT. Cellak, crnope
MMCJIEEbETO Ha OBOj CVI, IIOBUKYBamkeTO Ha HauesioTo in dubio pro
reo OM MO>KeJIO Jla ce OCIIOPU BO OTCYCTBO Ha ceorlpaTHa aHaIM3a
Ha CUTe JIOKa3Hu Cojp;KaHa BO 00pa3/oKeHHeTo Ha IIpecyjaTa, Co
Koja ce e/IMMHUHUPA TaKBOTO gBoymere*. Bo KOHKPETHHOT CJIyuaj,
YcTaBHUOT Cy[ € Ha MUCJIele JeKa 00jacHYBameTo 3a U3BplIeHaTa
aHajii3a Ha CUTe U3BeJeHH JOKa3M, He ocTaBa IIPOCTOpP 3a gsojoa*
BO OJTHOC Ha 3aK/JIYUJOKOT Ha CYIOT 3a BUHAaTa Ha 0OBMHETHOT. 3aToa,
YcTaBHUOT CY[l 3aK/Iy4M JeKa BO KOHKPETHUOT CJIydaj He IOCTOU
ToBpe/ia Ha Haues10To in dubio pro reo cofip;kKaHo BO WIEHOT 6, cTaB 2
on EBporckaTa KOHBeHIIMja U 3aToa >KajibaTa BO OBOj eI, e olleHeTa
KaKo HeocHoBaHa.(...)’>

In dubio pro reo nmpu BelTayemne

CBejoueeTO Ha BEIITAaKOT Ce ILIeHM KAaKO CEeKOj APYr [IOoKas, OJHOCHO
criopeji HaueJI0TO 3a cJioboAgHa oOlleHa Ha [oKasuTe. Mucjaemero Ha
BEILTAaKOT He e 00BP3yBauKo 3a CYJOT M TOA € caMO VIITe eJleH JOoKa3 IITO
CYIOT T'O 1LIeHU II0 COIICTBEHO Haorame, I1a TaKa, TAKBOTO MUCJ/IEHhe CYIOT
MosKe ga ro npudatu uim otdpau. JJoKoIKy CyA0T I'o OT(P/IN MUCTIEHETO
Ha BeIlITaKOT CBOjaTa OJIJIyKa Ke ja 3aCHOBa BP3 OCTaHATHUTE JIOKa3M CO KOU
pacriojiara, a JOKOJIKY He TIOCTojaT JAPYry JOKa3M, CY/IOT Ke 3aK/Iyuu JieKa
dakTuTe mro Tpebasie Aa ce JOKayKaT MPEKYy MUCIEHETO Ha BeLITaKOT
ocTaHaJie HeJoKasKaHu.>>

MeryToa, mpaliameTo e IITo Tpeba Ja CTOPU CY/IOT BO CUTyal[dja Kora He
ro npudaka KOHEUHOTO MHUCJIEHe Ha BEIITAKOT 3aToa ILITO He e yOeqeH

2 TTpecyna Ha YcTaBHUOT cyz, Ha BocHa n Xepijerosuta, AP 1603/05, 21.12.2006.

35 [Tpecyma Ha ['0JIEeMMOT CY[ICKM COBET Ha YCTaBHMOT cyj Ha BocHa u XepieroBuHa, AP 4378/10,
24.04.2014.

4 Bo 0BOj KOHTEKCT, TIorjiefiHeTe ja mpecypaTa Ha BpxoBHUOT cyp Ha bocHa u XepierosuHa, Kz.
1005/77, Bugu u: Kreho, S., Zbirka sudskih odluka iz oblasti Zakona o krivicnom postupku (36upka
cygeKu ogayKu og cchepatiia Ha 3akoHoll 3a kpusuuHaiia toctiauxa), Capaeso, 1996, ctp. 124.
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BO HeroBaTa TOYHOCT, a ojfipefieH (haKT Mopa Jla ce YTBPIU CO BellTauekhe
(3amomkuTenHU hOopMU Ha BellTauere). [locTojaT Be pellleHrja BO OJJHOC
Ha oBa rpamiame. Crope;i MpBOTO, CYZIOT MOJKe 1a 'O YTBPJIU CIIOPHUOT (DaKT
CITPOTUBHO Ha CTPYYHOTO MUC/IEHhe Ha BEIITaKOT AojieKa criope/] BTOPOTO,
CYIIOT MOpa Jla 3aK/JIyuM JleKa KOHKPeTHUOT (PaKT M MOHATaMy OCTaHyBa
CIIOpeH U Jla TO IpUMEeHU HauesioTo in dubio pro reo. IIpBoTO pellieHue
MosKe Jla O6ume HerpudaT/IUBO 3aToa IITO BO TAaKOB CJIydaj CYIOT OU ja
rpe3eJt yjiorata u (pyHKI[MjaTa Ha BEIITO JIUIlEe, & CO Toa OU I'o MPeKPUIWI U
HaueJIoTo 3a 1o]1es10a Ha (pYHKIIMUTE BO KPUBUYHATA [TOCTAIIKa KOe TTOCTOU
TOKMY TOpaju OOjeKTMBM3allyja Ha camara IocTarnka. Criopesi BTOPOTO
pellieHre, JOKOJIKY CYAOT He o mprudaTh KOHEYHOTO CTPYYHO MUCTIehe Ke
Mopa [ia 3aKJIy4d JleKa CIIOPHUOT (DaKT IITO OWJI ITpeIMeT Ha BellTauerhe
Y TIOHATaMy OCTaHyBa HeJOKaKaH, OJJHOCHO JIBOCMUCIIEH. TOKMY off OBUe
MIPUYMHM BO TAaKOB CJIy4yaj, KAKO 1 BO APYTUTe c/Iydau Kora CyJoT UMa OUJIo
KaKBU pPa3yMHU JIBOjOM BO OHOC Ha IMOCTOEHETO Ha pellaBaukuTe PaKkTu,
Ke Tpeba Ja ro mpuMeHu HaueJ1oTo in dubio pro reo. OBoj TeOpeTCKU IPUCTAIT
IIOTIOJTHUTEJTHO Ce MOTBPyBa U MPEeKY CyIcKaTa Impakca Ha BpXoBHUOT ¢y
Ha XpBaTcKa:

Bo mapeHnoB ciyuaj HalmpaBeHU ce CepUO3HU MPOIYCTU BO TEKOT Ha
HhcTparaTa Bo OCHOBa 3aToa IITO He OuIe obe3bemeHU TOKa3u BP3
OCHOBa Ha KOM OM MOKeJIO CO rojieMa CUT'YPHOCT Jia ce YTBPIU KOj
ro yIpaByBajl BO3WJIOTO BO MOMEHTOT Ha coobpaKajHaTa Hecpeka,
KaKo 1 (baKTOT JleKa HeMaJjio CBeJIOLH Of JIKIle MeCcTO Ha HaCTaHOoT,
a HU OOBUMHETHMOT He [aJl pejieBaHTHU IOJIaTOLIM BO BPCKa CO OBHE
mpaiama. ViMajku npeBuj JeKa BO TEKOT Ha IOoCTallkaTa CBOUTEe
HAOJM U CTPYUYHU MHUC/IEHa U Aajie TPU MeJULIMHCKUA eKCIepTu 1
efleH cooOpakaeH BeIllITaK U AeKa OWI0 U3BPLIEHO MeOUIIUHCKO-
ITpaBHO U cOOOpaKajHO BellTauele, a IITO € 0COOEHO Ba)KHO CUTe
BEILITH JIMIa OKie COrJIacHM JieKa CO 1[eJIOCHA CUTYPHOCT He MOsKe J1a
ce YTBPAY KOj HABUCTHUHA YIIPaByBaJjl CO BO3UIOTO BO MOMEHTOT Ha
HecpeKaTa U JleKa HUTY eJIeH o IOKa3uTe JUPEKTHO He ja JoKaKyBa
BUHATa Ha OOBMHETHOT, 3aK/JIYUOKOT Ha IIPBOCTENEHUOT CYAEUKU
Cy[I IeKa IIpU YTBPAYBAmkeTO Ha OBUE ITPecyIHU (haKTU U OKOJITHOCTU
U MO0 IleJIoCHaTa OlleHKa Ha CUTe JJOKa3W U I[OoHaTaMy [OCTOU
oZpeneHa aujieMa, MOJKe Jla ce cMeTa 3a jiornueH. BakBara muiema
61J1a COOBETHO pa3pellleHa OJI CTpaHa Ha Cy[OT KOj r'o 0CI000 111
OOBUHETUOT O] 0OBUHEHNEeTO BO COIJIACHOCT CO HauesioTo in dubio
pro reo, coapskaHo Bo YneHotT 340, Touka 3 ox 3KII.3

Bo nipakca MojKe [1a ce cJIyuu BELITAKOT Ja He MOKe [ia 1ajie nenHUTUBEeH
OZI'OBOP Ha OfipefleHO ITpalliaibe, Tla TaKa CO JIaBambeTo Ha CBOETO CTPYUHO
MUCJIEle caMo Jla YKajke Ha MOKHOTO ITIOCTOeHe Ha HEeKOj pelllaBauKu
hakT. Bo TakoB ciyuaj MmpaiiamkeTo e Jaju Cy[IoT Mo)Ke na TipudaTu
CTPYYHO MUCJIEHe Ha BEIlITakK IITO He € KaTeropuyHo, TYKY caMo ja u3pa3yBa
MO>KHOCTa 3a MOCToeHe Ha (paKTOT IITO OWI MpeiMeT Ha BeIlTadeHmheTo?

3 [Tpecyma Ha BpxoBHUOT cyf Ha XpBaTcka, I Kz-28/1995-3, 21.01.1997.
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CornacHo cyackaTa Ipakca Ha BpxoBHuot cyn Ha Pepepaliyja bocHa u
XepileroBruHa CyIoT MoKe Jla mpudaTi MUCIekhe Ha BellTak IITO CaMo ja
M3pa3yBa MOKHOCTA 3a IIOCTOee Ha HEKOj pelllaBauKu (hakKT:

ToxkMmy 3aToa, oBoj Cyz ro pasrjepyBaille TpallakeTo Jajiv, Kako
pe3yiaTaT Ha yroTrpebara Ha 300pOT ,HajBepojaTHO“ oj cTpaHa
Ha CYICKMOT BelllTak, IITO ce OJHecyBa Ha MpolleHKara [ajiu
npeu3BUKaHaTa TOBpejla Kaj KpTBarTa e of Hararauyku Kapakrep,
ce jaByBa ojipefieHa ggojba* BO OJIHOC Ha TOCTOEHeTO Ha OfipelleHU
¢aKkTu MTO ce BCYUIHOCT eJIeMeHTH Ha CaMOTO KPUBUUHO [Iejio,
a JIOKOJIKY Toa HaBUCTWMHA e TaKa, Torall TaKBaTa ¢gsojoa* Ou
pes3yaTupasa co IMpuMeHa Ha HauesioTo in dubio pro reo, cofip;kKaHo
Bo UYneHort 3, craB 2 o 3KII Ha ®buX. CoryiacHo oBa Hauejio, ceKoja
gB0jOa* WM HECUTYPHOCT BO OJHOC Ha TOCTOEHEeTO Ha ofjpelleHU
dakTH Kou MpeTcTaByBaaT ejleMeHT Ha KPUBUYHOTO [iejio, Tpeba
Ila Ouje paspellleHa O]f CTpaHa Ha CY[OT CO Mpecyla Ha HauyuH
IIITO € HAjIIoBOJIeH 3a OOBUMHETUOT, IITO 3HAUM JIeKa 3HadyajHOCTa U
BaJIMJIHOCTA Ha yIioTpebaTa Ha rope MocouyeHuTe 300pOBU O] CTpaHa
Ha BeIITAKOT Tpebaso ma OupaT cooaBeTHO oleHetu. [lpenm ma
OJIFOBOPU Ha OBHeE ITpalliatba CYJOT I'M 3eJ1 ITpeIBu/1 0OjacHyBambaTa o
CTpaHa Ha CYJICKMOT BellITaK U 3aToa ce pellni ja u3Bjieue 3aK/IY4OK,
IleKa yOoJiHaTa paHa IITo OOBUHETHOT ja HaHeJI Ha JlecHaTa CTpaHa
O]l BpaToT Ha yKpTBara (LITO IpeTcTaByBa HecriopeH (aKT) e of
Hamaraudka Impupojia. Bo ocHoBa, cBoOeTO CTPYYHO MUCTIEeHhe BEIIITaKOT
ro 3aCHOBAJI BpP3 JjlabodyrHaTa Ha camarTa paHa of 15 caHTUMeTpH,
3a Koja 6uo oTpeOHO MHOTY jaKO 3aMaBHYBame, IIITO BOOOMUaeHO
He e CJIy4daj Kaj oo paHOeHUTe MOBPEe/IM 3aToa IITO MOC/IeIULIUTE O
HOJKOT Torall He ce AUPEeKTHH, TYKY KpTBaTa IpeAn3BUKyBa caMo
rcedeHUIIM Kaj HartarayoT. Kora ro umaMe ceTo oBa Ipe/iBU/I, Toralil
OIMMCOT Ha HararaykuTe HacIIpOTH 0JI0paHOeHUTe ITOBPE/IU € coceMa
jaceH U HeMa ITPeKJIOIyBamka, a UCTUTe MeryceOHO ce MCKTydyBaar,
3aToa IITO CIOpe]i ONMCOT U MUCEHEeTO Ha CYJCKHUOT BeIITak,
paHaTa Ha JlecHaTa CTpaHa oj] BpaTOT Ha KpTBaTa e O] Hamaradyku
KapakTep, a He ofiopaHOeHa MoBpeia, 3a /ia MmoToa 6ecriojie3Ho U
HeroTpebOHO ja yriorpebu ¢pas3aTa ,HajBepojaTHO Hamarauka paHa“,
3HaejKu JeKa CoriacHO MPeTX0/IHO aJeHUOT OI1C, MCTaTa MoKejla
Tla Oujie omwuIlaHa caMo KaKo Takaa. (...) JJOKOIKy ceTo oBa ce 3eMe
npeBUzi, cnopep MucjieweTo Ha oBoj Cyll, He MOXe Jja ce KaKe
IleKa TOoCTOu OMJIO KaKBO gBOYyMere* BO OJJHOC Ha MOCTOEeHheTo Ha
IlejcTBMe Ha HaIlaJl U3BPIIEH CO YIoTpeba Ha HOK O] CTpaHa Ha
OOBMHETHOT, TIPeAN3BUKYBajKu IIOBpeJlla Ha JlecHaTa CTpaHa oOf
BpaTOT Ha >KPTBaTa, 3a, BO COrJIaCHOCT CO HauesioTo in dubio pro reo,
CJIy4ajoT [ia ce OJIy4d Ha HauuH IITO € ITOMOBOJIEH 38 OOBUHETHOT.
Criopeq; Toa HeMa JiBoymere* meKka (paKTOT IITO CYAOT TO YTBPIUI
BP3 OCHOBa Ha BelllTauelheTO e CUTYpeH U JeKa cTaHyBa 300p 3a
Hallarayka roBpejia Ha >KpTBaTa. TOKMY mopaau (PakTOT IITO He
IOCTOM HUKAKBO JIBOYMeHe BO BpCKa CO OBaa pejieBaHTHA OKOJTHOCT
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Koja e men oj oOjeKTMBHATa CTPYKTYpa, OJHOCHO IIPeTCTaByBa
eJIeMeHT Ha KpUBUYHOTO /10, ITPMMeHaTa Ha HauesioTo in dubio pro
reo He e MOyKHa.3>°

Mmajku mpenBuz [eKa BO TeKOT Ha IJlaBHaATa pacripaBa, OCBeH O/
OOBHHUTEJICTBOTO MOCEOHO BellTaueme MOKe [a Ouje Ipe3eHTHUPaHO U
Ol cCTpaHa Ha ofibpaHaTa, MOKHO e JIBeTe BelllTauelha Jia J1ajiaT pa3/IMyHu
pesyaratu. Bo TakBa cuTyaiigja, CyZoT Mopa Ja ' OoLieHu obaTa Haoau u
MUCJIeha 1 1a My Jafe BepOa Ha OHa IIITO e Moy0eyIMBO, a JOKOJIKY CYAOT
He e yBepeH, Torall BO COIJIaCHOCT CO HauesioTo in dubio pro reo, Tpeba ma
ro nipudaTH OHa IIITO e ITOTIOBOJTHO 3a 0OBMHETHOT. BaKBOTO mocTaryBame
MOjKe Jla He e ceKoraul npudart/iuBO U MOHEKOoralll CYIOT MOKe [ia Jaje
Hape0a 3a cyliep BelITaudeme CO 1ieJI Jla ce eTMMUHUPaaT CUTe ITOCTOeUKH
nunemu. TakKBUOT TpeT Hao I U MUC/Iehe BOOOMYaeHO KOMHILIMIPA CO HEKOe
oIl MPeTXOTHUTE BelllTauelha. Bo Toj ciydaj, cyaoT Ke ro rmpudaTtu Haog0T
U MUCJIEIHeTO Ha BEIITAKOT IITO OMJIO TIOTBPAEHO CO CYIIEp BelITaueheTo.
Ho, manu BakBUOT 3aK/JIYUOK Ha CYIOT e mpaBusieH? MosKe HalllMPOKO Aa
ce OUCKYTUpAa [ajiv CyoT 01 Tpebasio ga ro npudaTtu QakToT 3a JoKaskaH
BP3 OCHOB Ha HAOJIOT U MUC/IEHETO Ha HEKOj BellITaK caMO BP3 OCHOB Ha
TOa LITO HETOBUOT HaoJ OMJI TIOTBPAEH Off VIITe efieH BeluTak. IlITo 6u ce
CJIYUMJIO TOKOJIKY Ce U3BPIIM U UETBPTO BellITauehe Co Koe OU ce IOTBPIUII
CTPYYHUOT HAOJ M MUCJIEHETO IITO MPEeTXOJHO He Ousie IOTBPAEHU CO
TPEeTOTO BelllTauewmeTo? JIOKOJIKYy Cy[OT ce Hajae BO TakKBa CHMTyalluja,
COOUEH CO [IBa pPa3/INYHU HAaOJW U MUCJIeHha, TOTBPAEHM Off CTpaHa Ha JIBa
rmapa BelITU JIMIla, ITIOBeKe He OM MMaJio HMKAKBa JIOTMKA Jla ce M3JaBa
Hapez0a 3a JOIOJTHUTE/THO BellTauelhe, 3aToa IITO CUTe C/IeJHU HAaoau U
MHCJielha Ke OUJaT UCTHU CO HEKOU O] MPeTXOJHUTE U 3aToa CYJIoT Tpeba
Ila To IIpUMeHHu Hauesio in dubio pro reo u Tpeba ga ro npudaT oHa KOe MY
oIy BO I10JI3a Ha 00BUHETHOT.>” O THe MPUYMHU, CeKorall Kora rnocTou
pa3yMHa [BojOa Aanu oApeAeH peliaBauku (PakT IIOCTOM WIM He, CYOOT
Tpeba Ja ro IpuMeHU HauesioTo in dubio pro reo,  ga ru HaBee IPUYUHUTE
3a UCTOTO BO 00pa3/IosKeHueTo Ha mpecyaara.>®

IToBpena Ha HauesI0TO in dubio pro reo KaKo OCHOB 3a yKaji0a

Co oryieqr Ha Toa IITO HaudesjoTo in dubio pro reo e coAp;KaHO BO 3aKOH
He3aJ/IoBOJTHATa CTpaHa BO OCHOBOT 3a jyKajibaTa MojKe Jla ce IMOBUKa Ha
HellpyMeHa Ha OBa HaueJio KaKo CYIITeCTBeHa MoBpejla Ha ofipesIOuTe Ha
KpPUBUYHATA TOCTAITKA, JOKOJIKY UCTOTO OM MO>KeJI0 []a B/Irjae Ha 3aKOHUTOTO
1 MPaBWIHOTO JIOHECYBale Ha Ipecydara. JJOKOJKY aresaloHUOT CY/I
HajIe JleKa IOCTOM CYIITeCTBeHa MoBpejla Ha OJipel0UTe Ha KPUBUUHATA
TocTallka rmopajii HelipyMeHa Ha HadesioTo in dubio pro reo Moke 1a ja

»6[Tpecayna Ha BpxoBHuot ey Ha Depepaniuja bocHa u Xepierosuna, 04 0 K 00097110 Kikk, 13.05.2011.
37 Garacic, A., VjeStacenja u kaznenom postupku, Vijestak (Bemrrauerma Bo KpUBMUHATA MOCTAIIKA,
Bewttiak), 6poj 1, 3arpe6, 1997, cTp. 3.

»8Krapac, D., op. cit., cTp. 477.
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TMOHMIITU TIpecyjlaTa Ha MPBOCTEINIeHUOT CY/l U Jla o BpaTu CJIy4dajoT A0
ITPBOCTENEHUOT CY]l HA TOBTOPHO CYJIeHhe.

ATieslalilMOHUOT CyJi UCTO TaKa MOKe U WHAUMPEKTHO Jla ja 3eMe BO
pasriieflyBambe IprUMeHaTa Ha OBa Hauveslo, Kora 1o CJIy;KOeHa JIOJKHOCT
WCIWTYBa Jaju TpecyjlaTa e HejacHa, NMPOTUBPeUHa WIW He TU COIPKU
MIPUYMHUTE 3a pelllaBaukuTe (DaKTU U JIOKa3U U3BeJIeHU Ha CYIEeHeTO, ILITO
IpeTcTaByBa MCTO TaKa CyIITeCTBeHa ITpoliecHa noBpefa. Ila Taka, ako
TOBHUCOKMOT CYJI ITPU HCIIUTYBalbe Ha oOjKajileHaTa IIpecy/ia Hajae fieKa
hakTM Kou ce cMeTaaT 3a JIOKajKaHU He IMPOU3JIeryBaaT CO CUTYPHOCT
O]l COIIpKMHATa Ha M3BeJeHUTe [I0Kasu, MOKe Jla KOHCTaThpa JeKa
IIPBOCTEITIEHUOT CY/T BO 00Pa3JIo;KeHUEeTO Ha Ipecy/iaTa U3JI0KUJI MTPUINHU
3a pemnraBauykutTe (haKkTU IITO Ce BO 3HAUUTE/THA Mepa MPOTHUBPEUHU
Ha cofip;KUHaTa Ha W3BeJleHWTe JI0Ka3u CO IITO CTOPUJI CYIITeCcTBeHa
MoBpejla Ha Ka3HEeHOTO MPOIIeCHO MPpaBo U AeKa Mopajii KOHCTaThpaHaTa
CylITeCTBeHa ITIOBpefia 07, 3HaK IpalllajiIHuK € [JoBejeHa yTBpj/eHaTa
hakTHuKa coctojba. Bo TakoB cilyyaj aresialiMOHUOT CYJi MOKe JIypu Ja
OJIpP;KM 1 pacIipaBa, a 1IoToa /ia JIoHece U mpecy/a.

Ha npumep, AnenaunyoneHn cya benrpag Bo 2014 romyHa 3akaydui JeKa
OCHOBHUOT CYZITPaBUJTHO OJITYYHJI leKa JOKa3UTe IITO ' U3HE 00BUHUTEJIOT
He Owie MOBOJIHU OHWJIejKU OOBUHETUTe 3a Harlajl Ha IMOJIUIFjaTa BO TEKOT
Ha HEeMWPHU TI0 TIOJIUTUUKU COOUp He Owe uaeHTU(MUKYBAaHU U He OUIIo
IIOKaKaHO HaJIBOP Ol Pa3yMHO JIBOYMEHe JleKa THhe Ousie Ha MeCTOTO Ha
HemupuTe. 3aToa, ATesIallMOHUOT CY/ ja TIOTBPAWJI ITpecydaTa Ha CYIOT BO
KOja MCITpaBHO OMJIO HaBeJIeHO JleKa He MocToesie JI0Ka3u KOU IoKasKyBajie
IleKa 0OBUHETUTE I'o U3BPIINIIe KpUBUUHOTO fiesio. Cy/ioT ja TeMesiesi cBojaTa
npecyzna Ha oxapenoute ox 3KII criopes; Kou cyZioT HeMa IIpaBo Aa cooupa u
M3HecyBa JOKa3M Mo CJIy>KOeHa JIOJKHOCT 3a J1a ja YTBpPAW MaTepujaiHaTa
BUCTHHA. [IpBOCTIIENIEHMOT CyZI BO OTCYCTBO Ha peJjieBaHTHU [0Ka3u
MpaBWIHO IO MpUMeHWI ITPaBUIoTo of usieH 16 craB 4 opx 3KII:

CymoT MosKe [1a ja 3acHOBa IpecyAaTa WM ofjiyKaTa IITO oJiroBapa
Ha Ipecyzga camo Bp3 pakKTU BO UMjalllTO U3BECHOCT € YBepeH U
Ha HaueJsioTo in dubio pro reo HaBemeHO Bo usieH 16 ctaB 5 ox 3KII.
AKo cymoT ocTaHe BO ¢80j6a* BO BpcKa co (paKTUTe Ha KOHUILITO Ce
3aCHOBa KpUBUUHATa MOCTAIIKa WJIK 3a IIOCTOEHETO Ha obejiesKjaTa
Ha KPUBUUYHOTO JIeJI0 WM 3a IpUMeHaTa Ha oZipeiIou o7l KPUBUUHOTO
IIpaBo, TOj BO cCBojaTa Ipecyda, WIM OJJIyKa LITO oJroBapa Ha
rpecyza, oJjIiydyBa BoO 10132 Ha 0OBUHETHOT.>>

Bo apyr ciydaj oBoj AnentaliioHeH CyJi I'o BPaTwI IPeJIMeTOT Ha IMTOBTOPHO
pasrienyBame 00jacHyBajKu JeKa:

Bo TeKOT Ha MOBTOPHOTO pasrjieyBae CYIOT e IOJKEH [a ' U3Bejie
IIOCTOEUKUTE M HOBUTE JIOKA3U U Jla U3BPIIN ceorlpaTHa aHaJIM3a Ha
U3BeJleHUTe JOKa3u M Ha oj0paHaTa Ha OOBMHETHOT TaKa IITO Jia

M TIpecyna Ha Anenanponuor cyp Benrpan, Kz 1 668/14.
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MOjKe Jla ce YTBpU (paKTUUKaTa cocTojoa. AHa/IOTHO Ha OBA, UCTUOT
MIPBOCTEIleH Cy[i € JOJ/UKeH Jla ja OlLleHUW W BepoJOoCTOjHOCTa Ha
n3BeJleHuTe JToKasu. [IpBocTenneHNOT Cy[l e IoJIKeH [Jia To MoYnTyBa
MIPUHLIUIIOT in dubio pro reo cormacHo co uneHoT 18 craB 3 o 3KII.
OBa 3Hauu JleKa CyJIOT Mopa Jia I' YTBPJIU CO CUTYPHOCT cuTe haKTh
MMPOTUB OOBUHETUOT.*"

Kora mogHocuTennoT Ha kajibaTa ce TTOBUKYBa Ha TOBpefia Ha OfpeionTe
o[l KpMBUUHAaTa MOoCTallka 3apajii HelTpuMeHa Ha HauesioTo in dubio pro reo
“Ma 0OBPCKa J1a ja 00pas3sioKu IBojOaTa 1o ogHOC Ha peliaBadykuTe (hakTu
BO CJTy4ajoT U Aa objacHU ofI Kajle BO 00pa3/Io;KeHUeTO Ha IMpPBOCTeNeHaTa
rpecyza IpousjieryBa TakBaTa ABojoa. CirydauTe Kora Mo>Ke CO CUTYPHOCT
Ila ce KaKe JleKa CYIOT He ro TIpUMeHMI HauesioTo in dubio pro reo ce oHue
BO KOM OCHOBHHOT Cy/i BO 00pa3sIo;KeHHMeTO Ha IIpecyjiaTa M3PeyHo ce
TTOBHKAaJI Ha OBa HaueJ10 WK yIioTpeowt hopMysialifja co Koja u3pasyBa ieKa
ITOCTOEHETO Ha HEKOj pelllaBauKy (DaKT e YTBP/IeH CaMO KaKO MOYKHOCT, HO He
u curypHo. Ha mpumep, cyZIOoT HaBeJI JieKa MOCTOeHheTO Ha HeKOj pelllaBauku
¢akTH e MO;KHO WM BePOjaTHO, ,,BepojailiHO e UOoCIoeHelllo Ha tioj chaxiu“,
,»MOX<HO e Tloj haKil ga tlociiou “, a cermak CyJoT He To MPUMEHIT HauesIoTo in
dubio pro reo. IlorpeurHo yrBpaeHaTa akTUUKa COCTOjOa Koja mpousJjieria
0/l BAKBOTO IIOCTaITyBalhe Ha CYJIOT € caMo TToc/ie/Iuija Ha HelTpuMeHaTa Ha
HaueJsioTo in dubio pro reo.

OBpie Tpeba ga ce MMa BO MHpelBUI (PAKTOT /AeKa oOpa3/IoKeHUeTO Ha
IMpBOCTEIeHaTa IMpecy/ia 4eCcTo He JTaBa OCHOB 3a TaKBU jKaJI0€HU HaBOU O]
eJJTHOCTaBHa ITPUUMHA IIITO CYZIOT He 00pa3JIo;KyBa, bapeM He UecTo, ieKa Oui
BO /IBOjOa BO OJHOC Ha Toa JaJIi OfipeieH pelllaBauku (PaKT ITOCTOU WIN He
roctou. Bo mpakca MHory rouecra e oOpaTHaTa CUTyalija, Kajie OCHOBHUOT
cyZl Bo oOpa3/ioKeHUeTo Ha Mpecyaara He ejgabopupa 3a HUKaKBa JBojOa
BO BPCKa CO pelllaBaukuTe (akTh. Bo TakBu cilyyay OuMrjiegHO He MOKe
Jla ce 3aKJIyyd JieKa IIPBOCTEIIeHUOT CY[I JOHeJ IIorpeliHa Mpecyja 3aToa
IITO TTOCTAIMJ/I CIIPOTUBHO Ha HauesioTo in dubio pro reo, OGHOCHO JieKa '
MTPEeKPILWI 3aKOHCKUTE O/IpeI0oN KOU ja peryampaaT KpUBUUHATA ITOCTAIlKa,
HO caMoO [eKa IIOrpellHO ja YTBpAWI (paKTMUKara COoCT0j0a,’® ma Kako
pes3yJITaT Ha Toa He OuJie ITpUMeHeTH 3aKOHCKHUTe o/ipe01 KOU I'o ypeyBaaT
HauesioTo in dubio pro reo. Toa ce riefa U Bo CyJICKUTe 0Opa3jioKeHHuja Ha
BpxoBHHMOT cyzi Ha XpBaTcKa MoJoJy:

HeymiorpebaTta Ha YneHot 3, ctaB 2, ox 3KII, omHOCHO Ha HauyeI0TO
in dubio pro reo, 0OBUHETHOT ja IepMHUPa KaKO cepruo3Ha MoBpe/a
Ha 3aKOHCKUTe onpe,u61/1 3a KpMBHYHAaTa IIOCTaIIKa, KOja Ccriopen
MUCJIEHeTO Ha CYyAOT He ITOCTOMU. I/IMeHO, IIprMeHaTa Ha OBa HaudeJjio
€ TeCHO IIOBpP3aHa CO YTBPAYBambeTO 1 OLleHYBalbheTO Ha CbaKTI/ITe o
%0 Tpecyna Ha AnenaiioHuoT cysl Benrpag, 108/12, 15.03.2013.
Sijercic-Coli¢, H., Kriviéno procesno pravo. Kniga I1. Tok redovnog kriviénog postupka i posebni postupci.
(KpusuuHo UpouecHo tpaso. KuHuza II. Texoli Ha pegosHawia KpusBuuHa UocliauKka u tocebHuUlle
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IIB0j0a BO KOPUCT Ha 0OBUHETHOT, BUHOBEH HA/IBOP Ol Pa3YMHO JIBOYMEhe

KOU Ce COCTOjaT KIYYHUTe eJleMeHTH Ha KpUBUUHOTO JIeJ10, OJHOCHO
ol KOU 3aBUCH TIpUMeHaTa Ha Ofpe/ieHu 3aKOHCKU ofipef0u of
KpHUBUYHaTa mocTtanka. Bo ocHoBa cTaHyBa 300p 3a MpPUroBOpP BO
OIHOC Ha yTBp/ieHaTa (haKTUUKa COCTOjOa, a He 3a TPUTOBOP BO OJTHOC
Ha eBeHTyaJIHA CYIITeCTBeHa MoBpeja Ha 3aKOHCKUTe ofpenou of
KpUBHUUYHATa ITOCTaITKa.%?

Kako zies1 of1 cylrrecTBeHUTE TIOBPeAY HA KpUBUUHATA ITOCTaIlKa KaKo
OCHOBaA 3a KajibaTa 0OBUHETUOT TBPJIU JIeKa CYIOT He TO ITPUMEHUIT
HauesloTo in dubio pro reo IITO jaCHO YKa)KyBa Ha ITIOCTOeHe Ha
cylITeCcTBeHa IOBpe/ia Ha KpUBUYHATA TocTtarnka. Cernak, ClIpOTUBHO
Ha BaKBaTa >kKajibeHa aprymeHTallija, BO OBOj KOHKpeTeH cjlyJdaj He
cTraHyBa 300p 3a moBpeza Ha wieHOT 3, ctaB 2 oz 3KII, 3aroa 1irro
110 U3Be/IyBakeTOo Ha JIOKa3uTe HeMaslo HUKaKBa ¢B0ojoa* BO OIHOC
Ha OMJIO KOj o7 peieBaHTHUTE (DaKTHU M OKOJTHOCTU M 3aToa HEMaJlo
rnorpeba oJ1 MprUMeHa Ha OBaa 3aKOHCKa ojipeba.’’

OTTyKa, coceMa e jacHO 30IIITO CTpaHKUTe ce MOBUKyBaaT Ha TOBpejia Ha
HayeJioTo in dubio pro reo Bo HeroBaTa uyrcTa (hopmMa caMo BO UCKIYUUTETHU
cnyyan. HamecTo Toa, cTpaHKUTEe OOMYHO ce MOBUKyBaa Ha JPYrd OCHOBU
3a jKajiba KakKo Ha MpuMep IOBpeJa Ha ITPaBOTO Ha ojibpaHa Kako
cyllITeCTBeHa MpollecHa MoBpeia, WIK ToBpefia Ha KpuBUYHUOT 3aKOHUK
WJIM TIOTPENTHO yTBpAeHa aKTHUUKa CoCTojoa.

®AKTU [TOBP3AHU CO TIPUMEHATA HA
CTAHJIAPJIOT HAJIBOP O] PA3YMHO JIBOYMEIGE
BO AHTJIO-CAKCOHCKUOT CBET

Kako mrTo Oellle pedyeHO W MPeTXO[HO, U3pa3uTe CJIMUHUA Ha Pa3yMHOTO
IBOVMEHe ce MojaByBaaT BO roiem 0poj ciayuau on 1780 roguHa HaBaMy,
cenak, naypu Bo XIX BeK pa3yMHOTO JBOYMeHe KaKo cTaHpapnd Oul
nmpuMeHeT Bo IpaBocyzicTBOTO Bo CAJl. M3yuyBauuTe 3abeseskaje JieKa
aMepUKaHCKUTe IPyKaBU ro rpudaTrsie CTaHAapA0T Ha pa3yMHO JJBOYMEHhe
IoCTerneHo, CeKoja BO CBoe BpeMe.>%*

Honro BpeMe mipen 1970 roguHa, Kora BpxoBauot cya Ha CAJl ro ogpskai
CBOjOT IIMOHEPCKMU ciydaj BuHwuu®®® co KOj aMepHUKaHCKHOT YCTaB TO
HaJIO)KyBa CTaH[ApAOT Ha Pa3yMHO JIBOYMeme, NPKaBHUTE CY[A0BU IO
HaMeTHyBajie OBOj CTaHAap/l BO JIpKaBHUTE KPUBUUHMU TTOCTAITKU.

2 [Tpecyma Ha BpxoBHUOT cyj Ha XpBartcKa, I Kz-827/05-5, 07.11.2007.

3 [Tpecyna Ha BpxoBHUOT cyfl Ha XpBarcKa, | Kz-125/07-6, 17.04.2007.

6434 criefierhe Ha Pa3BoOjOT HA CTAHIAPIIOT Ha pa3yMHO ABOYMee BO pasnnuyHu ap>kaBu Bo CAJl, Bugu
Morano, ctp. 520-21; Shelagh Kenney, Note, Fifth Amendment Upholding the Constitutional Merit of
Misleading Reasonable Doubt Jury Instructions (3abenewika, ITetitiuoiti aMaHgmaH Koj ja yciasHaia
pamka Ha uozpewHU yuauwiciisa 3a Uopoliailia 8o Bpcka co pasymHowio ggoymere), 85(4) J. Crim. L. &
Criminology 989, 989-95 (1995) (moHatamy Bo TeKcToT Kenney).

5 Bugu dycHora 278.




KOMITAPATUBHO UCTPAJKYBAIGE

Ha nipumep Bo PobuHc upottius Oxajo (1857) BpxoBHuoT cynm Ha Oxajo ru
LIUTUpasI yIlaTCTBaTa Ha Cy[iMjaTa Jio IIopoTaTa:

Bo moBeKeTo cirydau Ha YOMCTBO Of IIPB CTeIleH IMOTpeOHOo e PaKToT
Ha YOMCTBOTO, HaMepaTa Ja ce yboue, U yMHucJieHaTa 3/100a fa ce
VTBPAM CO TIOMOII Ha JOKa3u, HAgBop 0g pa3yMHO gaoymerse ....5%°

OBue yraTcTBa 3By4aT I0CTa MPOTrpPecruBHO, MAKO HE e jaCHO OJ] KOHIIM3HUTE
OeJlellIKM Ha CYJIOT JaJIu CyAujaTa BCYIIHOCT To JeduHUpas cTaHAapd Ha
pPa3yMHO JIBOYMEHe.

Bo Hekou of paHUTe cjydaud (OUCKYTUPAHU TOJIOJy) CYINOBUTE He ce
obuayBasie eKCIUIUIMTHO Ja ro AeMHUpaaT pa3yMHOTO JIBoyMee. HamecTo
TOQ, CYJIOBUTE I'O OMNUIIIyBajie Pa3yMHOTO JJBOYMEHE BO KOHTEKCT Ha JIPyTu
Mpaliama, KaKo Ha IpuMep yIioTpebaTa Ha MocpeHU I0Ka3H, TTpaBUTHATA
MpUMeHa Ha CTaHJap/IoT Ha JIOKaKyBame WU MpallakeTo Aajii mopoTara
MMa IIpaBO Ja JIoHece OCJI000[IMTeIHAa IMpecyjla aKo IMOCTOM Pa3yMHO
IBoyMeme. Kora ru pasriejqyBajie oBUe Mpalllatha Cy[JOBUTE HUKOTalll He
IaBajie jacHa JedUHUIIMja HA CTaH[ApAOT Ha Pa3yMHO IBOYyMelbe, IITO
pes3ynaTupano Bo KoHdY3Uja U HeJIoCc/ieTHOCT KOU TpaarT Jio [ieH JleHellleH.
Bo pasnuuHUTEe 0OMIM Oa ce OIUIle WIN IM0jaCHU TePMUHOT ,,Pa3yMHO
IIBOyMeme", CY/IOBHUTEe 4eCTO KOPUCTesie VIITe IT030YHYBauKu TepMUHU
KakKo ,Mopa/ilHa CUT'YpPHOCT®, ,3aJ0BOjleHa COBecT“ U ,3HaUUTEJIHO
IIBOyMeme", Ui ce obuayBase fa ro objacHaT pa3syMHOTO [BOYMEHe 10
raT Ha aHaJIorhja Win MpeKy MpuMepu Off peaTHuOoT KUBOT. Cy/IoBUTe He
cekorall ' KOpUCTejle OBMe TEPMUHMU JlocelHO. Kako pesysirar Ha Toa,
1 TIOKPaj IMMOCBeTEeHOTO CYJICKO BHUMaHUe Jja ce medrHUpa CTaHAap/IoT Ha
pa3yMHO JIBOyMelbe, TOj U TOHaTaMy OCTaHyBa HeAedWHUPAH U HejaceH
KaKo IITO Ouy Kora 3a npB 1aT 6ui BoBegeH Bo XVIII Bek.

OTKaKO XpOHOJIONIKKA Ke OMAAT MUCKYTUPaHU paHuTe JAP;KaBHU CTydau U
ciyyauTte Ha BpxoBHuot cyg Ha CAJ] BO 0fHOC Ha pa3BOjOT Ha CTaHAAPOT
Ha pa3yMHO JIBOyMeme, Ke OujiaT pas3rjiejaHd HEKOJIKY MMOHEePCKU cIydaun
Ha BpxoBHuoT cyn Ha CAJl Kou ro BKJIOMNMWJIE PAa3YMHOTO IBOYMEHE BO
yrmaTcTBaTa JajieHd Ha mopoTara. OBa Ke 00e30e/1u mo3a/inHa 3a Toa KaKo
Cojysnute okpykHu cypoBu Ha CA]l ce cripaByBajie co yIaTcTBaTa 3a
pPa3syMHO [BOYMEHe BO OTCYCTBO Ha KOHKpeTHa jeduHuiuja. Ilogony Bo
TEKCTOT, a CO 1IeJ1 [1a Ce JI0JI0BU CYIITUHATA, Ce BKJIyUeH! Pa3HU OCTPOYMHU
KPUTUKU Ha OJJTYKUTE Ha CYZJOBUTE, KAKO U CTAaBOBUTE Ha aBTOPOT BO OJJHOC
Ha moTpebaTa 3a fedbuHUpamke Ha OBOj CTaHAap/,.

36 PobuHc tpottius Oxajo (Robbins v. Ohio), 8 Ohio St. 131, 167-68 (1857).
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IIB0j0a BO KOPUCT Ha 0OBUHETHOT, BUHOBEH HA/IBOP Ol Pa3YMHO JIBOYMEhe

KomonsesnToT npotuB XapmaH (1846) u Komonsesrrot npotus Pajoep
(1905)

EleH oj1 IpBUTE IMIPpUMEPHU 3a TOa KaKO Pa3yMHOTO JIBOYMEHe O1JT MICKOPUCTEH
M OMuIIaH KaKo CTaHAap/ Ha [lIoKa)KyBake ce Haora BO CJIy4ajoT Ha
BpxoBHauort cynHa IlencunBanuja o1 1846 - Komonsenuuotuu tpouwius Xapmat,>®’
KOj mo/io1fHa 6w pasriefiad U nojacHeT Bo Komonsentuow tpouwius Pajgep.>%®
Bo XapmaH, cygoT AycKyTUpas 3a IpaliambeTo Ha CTeIIeHOT Ha IBOyMelhe
BO BMHATa Ha OOBMHETHOT KOj e MOoTpebeH 3a 0c1000yBabe, U3jaByBajKu
ce JleKa JIBOYMemeTo Mopa Jla buje ,Cepro3HO U CYIITHHCKO® WITO e
CIIPOTMBHO Ha ,,caMO BepojaTHO".>%

XapMaH Onia 0OBHHeTa 3a YOMCTBO Ha HEj3SMHOTO HOBoOpojieHo 6ebe. CymoT
HMCTaKHaJI JiekKa UMajKu I'M BO TpeABU]l JOKa3UTe, KOU Ce CUTe TOCpeHU
IIOBOJTHU Ce 3a Ha ropoTaTa fja i1 ce [afjaT yraTcTBa Ja ro oTdpiau of yMm
HeBepYBameTo WK JIBojbaTa Bo BUHaTa Ha XapMaH.”° CyIoT VKayKasl JeKa
HeBepyBambeTO WIHN ABOj0aTa KO eJieH MOPOTHUK MOsKe Jla ' MMa Tpeba 1a
oumar, BUCTUHCKY, a He TeXHUUKN", ¥ IeKa Toa 01 Ou1J1o ,, IOBOJIHO 3a Heropara
coBecT fa e uucta“.’! CyJoT 3aK/JIyunI fieka ,,3aKOHOT Oapa ocyja cekajie
Kajie IITO MMa UpasHU JTIOKa3M 3a /ia ce JOoKaKe BMHATa Ha 3aTBOPEHUKOT
HAJIBOP O] pa3yMHO IBOYMeHe; a [IOCpeTHUTe JI0OKa3H ce TTpaBHU JJoKa3u".’?
CymoT 1 fast yraTcTBa Ha IopoTara JieKa JIBojoaTta Bp3 OCHOB Ha Koja Ke ce
IIoHece ocsiobouTe IHA ITpecy/ia Mopa Jia Oujie ,,cepro3Ha U 3HAUUTe/THA — a
He caMmo J1a [IOCTOU BepPojaTHOCT 3a ABojoa“.’”> Meryroa, ako rmoporara ,,MOKe
Ila TY TTOBP3e JIOKa3uTe BO OMJI0 KaKBa pa3yMHa ITPeTIIoCTaBKa 3a HEBUHOCT,
TOrall The Mox<e ia TIoHecaT ocJIo0oquTeTHa Tpecy/ia . YiorpebaTa Ha oBre
IUCKPeIMOHN U3Ppa3| YKayKyBaaT Ha Toa fieKa ITopoTaTa MoxKe Jja 010001,
HaCIIPOTH U3Pa30T Mopa Jia 0CJI000/I1, JOKOJIKY ITOCTOM BUCTUHCKU Pa3yMHO
IIBOyMeHe BO BUHATa Ha OOBUHETHOT.

[TogoitHa, Bo 1905 romuHa Bo ciy4dajoT Pajgep, BpxoBHMOT cyn Ha
[lencunBaHuja ro MojacHUII CTaBOT U3pa3eH BO XapMdaH BO [IeJIOT KOj ce
oJHeCyBa Ha [AUCKpelldjaTa Ha IIOpoTaTa [Aa JIoHece 0cJI000auTesHa
npecyna. Bo Pajgep, ymarcTBaTa aZleHU Ha MopoTaTa 3a BpeMe Ha
cylleleTo HaBesle JieKa: ,,aKo MMaTe KaKBO OWIO IBOyMele BO BMHATa Ha
OOBUHETHTE ... 32 0OBMHEHUjaTa, BP3 OCHOBA Ha CBEJIOIITBATA U 3aKOHOT BO
OBOj C/Iy4aj, MOKe Jla UM I0O3BOJIUTE Ha OOBUHETUTE ... Jla U3BJIeyaT KOPUCT
op Toa IBoyMeme“.S” llutupajku ro XapmaH co ofoopeHue CcyioT cMeTasl

357 Komonsentou tpouwius Xapmar (Commonwealth v. Harman), 4 Pa. 269 (1846) (moHaTaMy BO TEKCTOT
Xapman).

%6 Komomnseattiow tipowius Pajgep (Commonwealth v. Rider), 29 Pa. Super. 621 (1905) (moHaTamy BO
TekcToT Pajgep)

9 Xapman, napa. 274.

30 XapmaH, niapa. 273.

1 XapmaH, mapa. 273.

32 XapmaH, miapa. 273 (HarmaceHo BO OPUTMHAJI).

5 XapmaH, mapa. 274.

4 Xapman, mapa. 274 (HariaceHo ofi aBTOPOT).

5 Pajgep, apa. 625 (HarmaceHo off aBTOPOT).




KOMITAPATUBHO UCTPAJKYBAIGE

IleKa ,,e[THO JIBOYMelbe 3a Jla pe3y/ITHupa co ocjioboiuTesiHa mpecyia Mmopa
Ila Ouje cepruo3HO U CYIITHHCKO, & He CaMO BePOojaTHOCT 3a JIBOyMeme “.57°
Cemnak, CyZIOT ITOTOA o UCTAKHaJ/I CTaBOT BO XapMaH 3a Toa KaKo MmopoTaTa
Tpeba J1a ro KOPUCTU Pa3yMHOTO IBOYMEhe:

YIaTCTBOTO KOe OUMIjIe[JHO M OCTaBa Ha IOpOTara BIIEYaTOK [eKa
aKo THie MMaaT gBojoa KakBa IIITO 3aKOHOT Oapa ... Torail The umMaat
IIMCKpel[MoHa OITOBOPHOCT Jja YTBP/IAT Jlajii OOBUHETUOT Tpeba fja nMma
KOPHCT 07 TOa JIBOYMeHe, BCYLITHOCT e MorpeliHo. Jluckpernyjara nazieHa
Ha ropoTara Tpeba ja ce KOpUCTU BO O pelyBalkeTo Ha Toa [Jajiv TOCTOU
Pa3’yMHO [BOYMEHe, aKO THhe CMETaaT [eKa TaKBO IBOYMEHe IOCTOU
TOralll ce IMIPUMeHYBa MPaBHUOT IPUHLIUII IeKa Mopa Jia My Ce [JO3BOJIU
Ha OOBMHETHOT Jla U3BJleue KOPHUCT Off Toa JIBOYMee; a He geka uiue
MoKaul ga ogayuaul ga zo ctiopaili oa 8o HUBHa guckpeuuja.>”’

Xapman n Pajgep TioKayKyBaaT JieKa TepPMUHOT ,pa3yMHO IBOYMeHe“ He
Ou1J TpeTUpaH KaKo HeIlITO HOBO OJ] CTpaHa Ha cyJioBuTe Ha [leHcuBaHMja.
Cerak TOj oOMJI HEKAKBO Mpudakame Bo JeUHUPameTo Ha CTaHIapIo0T
Ha JOKa’KyBaibe KOj e TTIOTpeOeH 3a /ia ce MOCTUTHe OCYIUTeTHa Ipecya.

ITajsic mpoTtus Ilopruja (1849)

Bo Ilajac upowius [lopuuja,’® BpxoBHUOT cya Ha [lopiivja ro pasriemyBan
MpaillalkbeTo Ha TIOrpellHU YNaTcTBa JaJleHW Ha mopoTaTa BO BpCKa CO
CTaHAApPAOT Ha pa3yMHO JBoyMembe. [lajrmc mopHen >kajba Ha Ipecya
IoHeceHa 3aKjieBeta. OOBUHETHOT Ce jKajleJ Ha Toa JleKa CyquijaTa HarpaBuJI
rpelika Kora i Jiaji yriaTcTBa Ha IopoTara ,,3a CTelleHOT Ha yBepyBame
KOj IIITO Tpeba /ia To MOCTUTHAT BO CBOjOT VM ITpe]] Tipe/ Jia I'o Iporjacar
3aTBOPEHUKOT 3a BUHOBeH".”? OOBUHETHUOT ITOCEOHO ja OCTIOPUJI U3jaBaTa
Ha cyJujaTa Jieka Mako ,,00BUHEeTHOT MMasl IpaBo Jla U3BJiede KOPUCT Off
O1JI0 KaKBO JIBOYMERbe ... Toa Wipebaso ia Ousie pasyMHO IBOYMelbe, a He
caMO MO>KHOCT 3a JIBoyMeme“.’8 3a f1a oiroBOpU Ha oBa Mmpalllame CYJI0T ce
obuen fa ro geduHUpa CTaHIAPAOT HA Pa3yMHO IBOYMEhe.

CyzmoT ce TIOTTIpesT HA HEKOJIKY aHTJIMCKU MPaBHU TPYAOBU 3a Pa3BOjoOT Ha
M3PasoT ,pa3yMHO JIBoyMeme“. EqeH o TpyZIoBUTE Ha KOU Ce TIOTIIpes Ol
roJ1 Hac/IoB /JokasHu Upasuia upu xanba go KpyHawia Ha MeKkHanu, Kazie
IIITO TOj HaBe/lyBa JieKa ,,aKo Kaj ImopoTaTa IoCTOM Pa3yMHO JIBOYMEe 3a
BHUCTHHATA Ha CBeJIOUeeTO Ha CBeIOIUTe, a TIOPOTHULIMTE Ce 3aKOJIHaJie
IleKa Ke ce oOMaT MCITPAaBHO M BUCTUHCKU /1A ITpecyaT Torall ce oOBp3aHU
CO CcBOjaTa COBECT Jla 'O 0CJI000aT 3aTBOPEHUKOT O] 0OBUHEHUETO Koe e
IIOKpPEeHaTo ITPOTHUB HEro CO Toa INTO Ke JIoHecaT TIpecy/a JeKa Toj He e
BuHOBeH".’®! MakHau ce ocBpHaj Ha Cep EnBapa Kokc, Koj ,,ja MIOTTUKHYBaI

3 Pajgep, napa. 625.

7 Pajgep, mapa. 626 (HarmaceHo oj aBTOPOT).

8 [ajnc upowius [Topuuja (Giles v. Georgia), 6 Ga. 276 (1849) (moHaTamy Bo TeKcToT Llajc).
9 [lajac, mapa. 284.

380 [Iajac, mapa. 284 (HarjaceHo ofl aBTOPOT).

1 Macnally, cTp. 2 (HarmaceHo BO OpUTHHAIT).
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ropoTaTa Jia He ja fiajie cBojaTa ImpecyjaTa IIpOTUB 3aTBOPEHUKOT Oe3 fa
Ma jaceH, MUpPeKTeH 1 OUUTJIeJIeH JIOKa3 3a HeroBaTa BUHA, IIITO 3HAUM JleKa
TaMy Kajie IITO TTIOCTOU JIBOjOa ImocjieguiiaTa Tpeba ma oume ocaoboayBambe
Ha CTpaHKaTa ofi cyfeme".38?

CymoT mOoTBpAWII JIeKa U TTIOKpaj Toa IITo u3jaBaTta Ha MeKHaim ouia ,,Joopo
MCKaJIKyJIMpaHa 3a ITOTPeIHo Jla ja HAacouM IopoTaTa“, TOj ce COrjacuil
CO HeroBaTa HHTepHpeTalidja Ha cTaHzapAoT.’®® CydoT ce MOBMKaJ Ha
MOTCeTYBamkeTOo JIaleHo O] cTpaHa Ha MeKHa/lu JleKa TMTOPOTHUIIUTE UMaaT
IIOJKHOCT ,,Ipe[] Jla ja M3pedaT OoCyJuTesIHaTa Ipecyja [ia ce 3alpaniaaT
Ilajii THe ce 3a/I0BOJIHU, HAJIBOP O] BepojatiHoclia 3a gsojoa, meKa Toj e
BUHOBEH 3a 0OBUHEHHETO KOe e HaBeJIeHO MPOTUB Hero BO OOBUHUTETHUOT
akT“.’® CygoT ro McrakHaj yIaTCTBOTO Ha cyaujaTta YemMOpsieH BO C/IydajoT
Kpanotu upowius Iawipuk DuHu geKa ,aKo MOCTOU IBOYMeEHe, CMeTaM JieKa
e jacHa U3peKara Koja e BTeMesieHa Ha YOBEUHOCTa KaKo U BO ITPaBOTO, a Koja
BeJIU JleKa BO TaKOB CJTy4aj 3aTBOPEHUKOT Tpebda J1a ce ociob01u o7 Ka3Ha .58
Cyzmor ucTo Taka co omoOpyBame ja ucTakHan pabdorara Ha Crapku
HaBeJlyBajKU /ieKa ,,aricoJTyTHa, MaTeMaTudKa nin MeTapu3ndKka CUTYPHOCT
He e O]l CYIITUHCKO 3Hauewe; a OCBeH T0a, BO CYACKUTe HCTPa>KHU
IlejcTBUja TaKBaTa CUTYPHOCT € 1IeJIOCHO HeJlocTUKHA. Moske ma ce Gapa
caMo MopaaHa cuzypHocii“.>®® CrapKM H3jaBUJI JieKa ,Ja ce 0oca0001au
HEKOj Ha Temesl Ha 6e3HauyajHU, TPUBUjaTHU U HepeasleHU MPeTIIOCTaBKU U
M30/IMpaHu BepyBama 3HauUM CYIITUHCKO IMPeKpIlyBamke Ha 3aKjleTBaTa Ha
ropoTara“ ceriak, ,e/ieH MIOPOTHUK He cMee Jla U3peue OCy/a, OCBEeH aKo
JloKa3uTe To MCKJIydyBaaT Oji HETOBUOT YM CEKOe pa3yMHO JIBOYMeme 3a
BUHATa Ha 0OBUHETHOT, U ... aKO JJOKa3UTe TOJIKY ro ybegyBaaT 1ITo Ke buze
IPUHYJIeH [a TIOCTamny 10 Toa yBepyBale KaKo Jla e Ipalliara Off HeroB
HajBHUCOK MHTepec U 3Hauewme“.’® CymoT ce corjiacii jAeKa paciipaBaTa
MMPUJIMYHO TOUHO T'M Ofipa3usia u3pasuTe KOU ce KOPUCTUJIe BO yIlaTcTBaTa
Ha CYJIeUyKUOT CyJiMja JajieHu Ha rmopoTrara.>®

CymoT ucTtakHaj JeKa BUHaTa He ,cekozaul Tpeba fa ce yTBpPAU CO
IIeMOHCTPATUBHU U HelloOUiHU JToKa3u. [loBOTHO e loKa3uTe, Oe3 orye/t Ha
HUBHUOT B/, 1aJIX Ce TIO3UTUBHU WUJIM UHAUIIUN, JUPEKTHU UJIU [TOCPeTHH,
Ila TO 3aJI0BOJIAaT pa30UpameTo U coBecTa Ha ropoTa“.’® CymoT yrorpebun
IoBeKe M3pas| 3a CTaH[Aap[AO0T Ha JIOKa)KyBame BO KPUBUUYHUTE CIIyJawu:
»,Pa3yYMHO IBOyMeme", ,MOpaJIHa CUTYPHOCT" 1 ,,3aJI0BOJIeHa coBecCT". Kako
1ITO Oellle AUCKYTUPAHO BO ITPETXOTHUTE JIeJI0OBU, THE Ce HejaCHU U OITIIUPHU
U3pa3u Kou TIpeHecyBaaT pa3/IMdHy 3Hauema 1 30yHyBaaT. Celtak He usriea

382 [Tajnc, mapa. 285, iurar ox Macnally, ctp. 2.

3 [lajnc, napa. 284.

38 [Tajnc, mapa. 285, yuttiaitu og Macnally, cTp. 3 (HargaceHo of aBTOPOT).

3 [lajnc, mapa. 285, uyutuaii og Macnally, ctp. 5, uutiai og Kpanouw tpowius Iatipux @uru (The King
v. Patrick Finny), at a Commission of Oyer and Terminer, Dublin, January 1798, 38 Geo. III, Ridgeway’s
Rep. 147.

3% [Tajac, mapa. 285 (HarymaceHo of aBTOPOT), yutiait og Starkie, ctp. 514.

37 Starkie, ctp. 514.

%8 [lajac, mapa. 285.

39 [lajac, mapa. 286 (HarjaceHo BO OPUTHMHAJI).




KOMITAPATUBHO UCTPAJKYBAIGE

IleKa CyZIOT T KOPHUCTeJl OBHMEe TEePMHHM CO 1IeJl /la BOCIIOCTaBU Pa3/IuUHU
cTaHJapau, TYKY I'M KOPUCTeI KaKO CHHOHMMHU 3a Jia I'o pa3jaCHU CTaHAapAoT
Ha pa3yMHO JIBOyMembe, 0e3 orJiei Iayii The oOuau Ousie YCIlelHd WId He.
MeryceOHOTO KOpUCTeHhe Ha OBMe TePMUHU O] CTpaHa Ha CYIOT ITOKaKyBa
3HAUMTeJIeH HEeJJOCTaTOK BO jacHOCTa Ha edUHUPAmeTO Ha Pa3syMHOTO
IIBOYMeEIbe.

KomonsenToT npotus Be6crep (1850)

Cnyuajor Komonsentuowi upouwius Bebcuiep®® Ha BpxoBHHOT cyn Ha
MacauyceTc ocTaHas 3a0esie;kaH [0 OBOj [ieH Topajiy yIiaTCcTBaTa /ajieHu
Ha [TopoTa o]l CTpaHa Ha MpeTcTeiaTesIoT Ha cyaoT, Jlemyen Illo, Koj Bo Toa
BpeMe UMaJl HeraTUBeH ITyOJIMLIMTET IMopajiv jaBHUOT ITPOoUII Ha JKpTBaTa
1 oOBuHeTHOT BO ciyuajoT. [I-p LloH Bebctep, mpodecop nmo xemuja Ha
YHUBep3UTeTOT XapBap/, 611 00BUHET 32 YOMCTBO Ha HETOBUOT KoJiera, J-p
IIopu ITapkmaH, Koj Ous 1o3HaTa TMYHOCT Bo bocToH.>' CiyuajoT Bebciuep
ro IUCKYTHPasl HUBOTO Ha CUTYPHOCT ITOTPEOHO 3a Jla ce JIoHece Ipecyda
Ha TeMeJl Ha MOCPeIHU JOoKa3u 1 obe30enun neduHUIMja HAa CTaHAAPAOT
Ha pa3yMHO JIBOYMeme.>%?

CymoT ucTakHas JeKa oBa e C/Iy4aj ,,Koj Tpeba fia ce IoKaske, aKO BOOIIIIITO
ce IOKaske, Ha TeMeJl Ha IocpegHu goka3u“.’” Toj HaBen geKa rmopagu Toa
IITO ,,KPUBUYHOTO [IeJI0 € U3BPIIEeHO BO TajHOCT" CTaHyBa HEOIMXOJIHO Jia
ce KOpUCTaT ,,cuTe Apyru opMu Ha JOKa3Uu OCBEH JUPEKTHO CBeJOIITBO,
MOJ1 YCJIOB TaKBUTE JIOKA3M Jla ce JOBOJIHO BEPOJIOCTOJHU Jla JloBeaT A0
6e30emHU U 3a[0BOJIMTEIHM 3akKaydouu“.’* Meryroa, ,Tpeba ga ce numa
rojeMo BHUMaHUe U TPEeTIIa3/IMBOCT IMPU U3BJIEKYBamheTO Ha 3aK/Iydolin
oI IoKaskaHuUTe (pakTu“ Oupejku ,00MUajHOTO IIPaBO Ce OJHecyBa Ha
BOOOMYAEHOTO MCKYCTBO M 3[IPaBUOT pa3yM; I1a 3aK/JIYYOKOT U3BJIeUeH
op (pakTuTe Tpeba ma bume pasymeH u lipupogeH U Ha HUBO Ha MOpaJIHa
CUTYPHOCT ... He e MoBoTHO /1a e caMmo BepojaTeH. Mopa fa bujie pazymHo u
MopanHo cuzypen “.>°°> CygoT 1oToa fiofiaj ieka ,,3aKJIydol[iuTe U3BJIeUeHU O]
He3aBUCHU U3BOPU, pa3/IMUHM eJHU O] APYTH, HO CO TeHIeH1IWja Ja JoBeaaT
II0 UCTUOT 3aK/IYYOK, He caMo IITO JlaBaaT MOAAPIIKa eJTHA Ha APYTd, TYKY
ro mpaBaT TOa CO 3rojieMeHa TekuHa“.>®  Cure moKaskaHu (PaKTHU Mopa
Ila OUJaT BO COTJIACHOCT eJHU CO JIPYTH, a BO COTJIACHOCT U CO TJIaBHUOT
dakT Koj Tpeba ma ce gokake...“ > Taka, ako HeKoj (paKT ,,KOj e BayKeH 3a
IIoHeCcyBame Ha ofipe/leH 3aKJIyUOK He e BO COTJIaCHOCT CO XMIToTe3aTa 3a

0 Komonsentiowl tpotius Bebcitiep (Commonwealth v. Webster), 59 Mass. 295 (1850) (moHatamy BO
TeKCToT, Bebciuep).

¥ Bebctiep, nmapa. 295, 300.

2 Bebcitiep, mapa. 310-20.

3% Bebcuep, napa. 310.

4 Bebciuep, mapa. 311, yutiawi og Edward Hyde East, A Treatise of the Pleas of the Crown (PacripaBa
3a ;kaznbute 1o KpyHata) c. 5, § 11 (P. Byrne 1806).

3% Bebctuiep, mapa. 312-13 (HarmaceHo of; aBTOPOT).

36 Bebcuiep, mapa. 317.

7 Bebctuep, mapa. 318.
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BMHATa Ha OOBMHETHOT, TOj I'O TIPEeKWHYBA JIAHELIOT Ha ITOCPeIHU JOKa3u
Ol KOM 3aBHCHU 3aKJIVUOKOT; M, KOJIKY U [1a u3riegaaT BepogOCTOjHU WU
OUHMIIeJHO YOeJIMBA OPYIrATe OKOJIHOCTH, OOBMHEHHEeTO Mopa jaa Oupe
ordpneno“>® Mcro Taka, ,He e [OBOJIHO OKOJIHOCTUTE [a co3JajaT
BepojaTHOCT, MaKO MOKeOU CUIHA; M JOKOJIKY, IIOj] IIpPeTIIoCTaBKa /eKa
cuTe PaKkTU KOU JOKa3uTe MMaaT HaMepa [ia I'l IIOTBPAAT Ce BUCTUHUTH,
ceIlak ako THMe MO’Ke Jla ce MCKOPHCTAT M 3a Apyra XuIloTesa Koja He ja
BK/IYyUyBa BUHaTa Ha OOBUHETUOT, TOTAll JOKA30T e HeycIielieH".>

[TpetrcemaTtenor Ha cymot Illo ro geduHupan craHmapOT Ha Pa3yMHO
IIBOYMee:

Toraiiro e pa3yMHo iBoymMeme? Toa e TepMIUH KOj UeCTO Ce KOPUCTH,
BepojaTHO MHOTY JJ0OpO IMO3HAT, HO He e JleCcHO Jia ce NeduHUpa.
Toa He e camo moKkHO gsoymetrbe; OUIEjKU ceKoe HellITo MOBP3aHOo COo
YOBEUKHTe pabOTH 1 BO 3aBUCHOCT O] MOPaTHUTE JIOKa3U € OTBOPEHO
3a HeKaKBU BO3MO>KHU WIM UMaruHapHU NiBojou. Toa e Taa cocTojoa
Ha CJIY4YajoT KOja, TIocjIe CriopefyBakbeTo U pasriefyBabeTo Ha CUTe
ITOKa3M, ' OCTaBa YMOBUTe HA TIOPOTHULIMTE BO TAKBA COCTOj0a IITO
He MOjKe Jla ce KaKe JleKa UyBCTBYBaaT WipajHo ybegysarbe, HUBO Ha
MOpaJHA cuZypHocul, 3a BUCTHMHATa Ha obBUHeHHeTo. ToBapoT Ha
IOKaKyBatbe e Ha 00BUHUTE NOT. CUTe MpaBHU ITPETIIOCTABKU KOU Ce
He3aBUCHU O] JOKa3UTe ce BO KOPUCT Ha HEBUHOCT; U CeKOj UOBEK ce
CMeTa 3a HeBUH Ce [joJleKa He ce JOKayKe JleKa e BUHOBeH. [JOKOIKy
M0 TaKBU [JOKa3U OCTaHyBa Pa3yMHO [IBOYMeie, OOBUHETUOT MMa
MpaBo /a U3BJieue KOPUCT OJf HEero Co Toa IITo Ke Oujie 0cio0o]ieH.
3arToa He e JIOBOJTHO /ia Cce YTBP/Y BePOjaTHOCT, MaKO MOKeOu CUTHA
Koja mpou3JieryBa O] JIOKTpPUHATAa Ha BepojaTHOCT, AeKa (aKTOT
3a oOBUHEHHe e MoBeKe BepojaTHO Aa Oujle BUCTUHA OTKOJIKY He,
TYKY [IOKa3uTe Mopa [ia ja YyTBpjiaT BUCTUHATA 3a (DaKTOT Ha HUBO
HA pasymHa u MoOpaiHA CUZYpHoCW; CuZypHocul wiito zo ybeqgysa u
20 Hacouysa pazbuparbetio, U TU 3aJI0BOJTyBa MPUUUHUTE 3a MTpecya
Ha OHUEe KOHU ce (OoJ/uKHU COBecHO ga uocwauysaaiu criopep Taa
yBepeHOoCT. OBa ro cMeTaMe 3a JI0Ka3 HaJIBOP O Pa3YMHO [JBOYMEE;
3aToa [ITO aKO 3aKOHOT, KOj BO HajroJieM fiesl 3aBUCH 01 (paKToOpU O]
MopaJjiHa MpupoJia, ou MojasneKy of OBa, Toraiil 6apa arcojayTHa
CUTYPHOCT 1 OU UCKIYUUJI TIOCPeTHU [OKa3uU. 0

IedunuijaTa 3a pa3syMHO IBOYMeHe Ha mpeTcepatesioT Ha cymoT Illo
buna mMpoKo mpudareHa o CTpaHa Ha JPYyru cymoBu. Ha mpumep Bo
Buxktuop tipowius Hebpacka (1994) BpxoBHuort cyn Ha CAJl co ogob6pyBame
ja ucrakHan geduHuLMjaTa Ha BebcTep Kako “BepojaTHO HajIloOBOJIHA
necduHUIIMja MazleHa 3a TEPMHUHOT ,pa3yMHO [IBOYMEHe' BO CydauTe
IMO3HATH Ha KpMBUYHAaTa cyJicKa mpakca“.*0!

36 Bebcuuep, napa. 318-19.

399 Bebcuiep, mapa. 319.

400 Bebcitiep, mapa. 320 (HarmaceHo o aBTOPOT).

401 Bukiuop tupowius Hebpacka (Victor v. Nebraska), 511 U.S. 1, 7 (1994) (moHaTamy Bo TeKCTOT BUKTOD).
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Hekou KoMeHTaTOpu IO KPUTHUKYBaaT YIIaTCTBOTO BO cy4dajoT Bebciuep.*??
CynujaTta Mej, coBpeMeHUK Ha cyaujaTa Illo, ncrakHas geka Mako oOUI0T
Ia ce meduHMpa pa3syMHOTO ABOYMele BO BebOciliep e ,HeycrielieH“" u
»KaJjioceH", , TPYIIOT ia ce jajie Mo paKTUYHa U ITopa30MpJiMBa eKCITo3UI[1ja
BeTyBa pedopma 1mTo Tpeba ma Ouje To37paBeHa CO 3a7j0BOJICTBO".403
Bunujam TpukeT Bo cBojaTa ctaTtuja HagmoKHocli Ha gokasu u pasymHo
gsoymere (1906) Tu KpuTHUKyBaJ yriaTcTBaTta Ha cyaujata Illo TBpaejku
IleKa ,,HeBO3MOKHO € Jja ce BUAM KaKo OOMueH ujieH Ha mopora Oou ou
MOTIIOMOTHAT CO TOa IITO Ke MY ce Kake JleKa akO e MOpasIHO CUTYPeH BO

BHUHATa Ha 3aTBOPEHUKOT Tpeba ma ro ocygu”.*%
Majsic npotusB CAJI (1881)

Majnc tipowius CAJ] e npB ciydaj Bo Koj BpxoBHuot cyp Ha CAJ] ce ocBpHan
Ha IpallakeTo Ha AedUHUpame Ha CTAaHZApAOT Ha Pa3syMHO JIBOYMEIbhE.
Kako efjeH o/ ocHOBUTe 3a Kaj10a IMOTHOCUTEJIOT Ce OCBPHAJI Ha yIIaTCTBaTa
IaJleHU Ha IopoTaTa IMpu Ae(UHUPamkeTo Ha pa3yMHOTO IBOYMeme: %

BunaTa Ha 3aTBOpPEHUKOT Tpeba pda Ouje yTBpJeHa HaABOp Of
pasymMHO ABoyMeme. /Joka3 HaaBoOp O] pa3yMHO JBOVMEMHE € OHOj
KOj Ke mpeJiM3BUKa BO YMOT LIBpPCTa OCyJla [0 CTelleH Ha MopajiHa
CUTYPHOCT JIeKa ToCTou (PAKTOT 3a KOj ce TBPJIM JieKa MOCTOU, TaKa
IIITO Ke ce UyBCTBYBaTe CUTYPHU JieKa rmoctou. CTabuieH 1oKas He e
nmoBosieH. [IopoTHUK BO KpMBMUHA MOCTarka He Tpeba Jla OCyayBa,
OCBEH aKo JJoKa3uTe I'o UCK/Iy4yBaaT oJl HErOBUOT YM CeKoe pa3yMHO
IIBOYMEHe; OJHOCHO, OCBEH aKo e TOJIKY yOeJleH Bo JloKa3uTe, Oe3
orjiel] BoO KO BUJI criaraat JOKa3uTe, 3a BUHATa Ha OOBUHETHOT, KaKO
IIITO eJIeH COBeCceH YOoBeK OU ce uyBCTBYBa Oe30eJIHO J1a OoCTaru 110
Taa YBePEeHOCT Kora ce paboTu 3a Ipallama O]l HajBUCOK UHTepecC U
3Hauele 3a HeroBuTe HajMUJIU JTUUHU UHTepecn. 00

BpxoBHuot cyn Ha CAJ] He Halllo/l I'pelllIKki BO OBa VIIAaTCTBO. BpXoBHUOT
cyn Ha CA]Jl ce moTnrpan Ha MoBeKe NIp;KaBHU Cjlydau, BKIYUYYBajKU T U
Bebcuuep u Llajnc, 3aKnydyBajKu JeKa:

Iloka3uTe Bp3 KOM IOpOTaTa OMpaBIaHO JOHe/a Mpecyda 3a BUHA
Mopa Aa OujaT JOBOJIHU 3a Jla Mpe/iu3BUKaaT yoelyBambe 3a BUHA,
HCKJTYUyBajK1 IO ceKoe pa3yMHO JIBoyMemwe. OouguTte ga ce o6jacHn
TEePMHUHOT ,,pa3yMHO JIBOYyMeme“ 00MYHO He I'o MmpaBaT TOj TePMUH
rojaceH BO YMOBUTe Ha IMOPOTHUIIMTE. V3pa3ute Kou ce KOpUCTaT
BO OBOj CJTy4yaj cerak Oujie MHOTY MOBOJIHU 3a OOBUHETHOT U Ce
MoAAP>KaHU Off CTpaHa Ha yrilefieH opra.*Y”

492 Bugu tiogone tiogiiouka Cygeka tpakca uoc cayyajoi Bukiiop Ha okpyHutie atieaauyuoHu cygosu Ha CAJ.
405 May, cTp. 663-64.

404 Trickett, cTp. 85.

495 Majnc tipotius ObeguHettiutte Jpxasu (Miles v. United States), 103 U.S. 304, 312 (1881) (moHaTamy BO
TekcToT Majrc).

406 Majnc, mapa. 309.

“ Majnc, Tapa. 312, yutiatu og Webster; ApHong tipottius gprasattia (Arnold v. State), 23 Ind. 170 (1864); Jipmasattia tipottius
Hauu (State v. Nash), 7 Towa 347 (1858), [pasattia tipottius Octupargep (State v. Ostrander), 18 Towa 435 (1865); JoHenu tipottius
gpwasattia (Donnelly v. State), 26 NJ.L. 601(1857); Bunttiep tipotius gpxasatuia (Winter v. State), 20 Ala. 39 (1852); Giles.
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BpxoBHuor cyg Ha CAJl mpepyrpenus eka oOMIUTEe Ja ce I0jacHU
TEePMUHOT ,,pa3yMHO JIBOYMee" HajBepojaTHO Ke pe3y/lITupa Bo KoHdy3uja
HaMecCTo Bo IojacHyBame. Mako BpxoBHuot cya Ha CAJl jacHO ru mpu3Hail
OITaCHOCTUTE Of] OOUIOT Aa ce medruHUpa IIOMMOT ,,Pa3yYMHO IBOYMeIhe" TOj
He TIpeyI0KUJT OUJIO KAaKBO pellleHre 3a TTOTeHIIUjaTHUOT ITPoOieM.
ITpodecop Musiep B. Illunu JyHuop Bo cBojaTa aHa/iM3a Ha ciiydajoT Majic
3abeJie;KyBa JieKa BCYIITHOCT HEeYyCITeXOT Ha CY/IOT BO OBaa paHa ¢a3a ,, [[BPpCTO
Ia ogpenu medrHUIMja TO O3HAUYBa IIOTEKJIOTO Ha 0BOj mpobiiem*. 408

XomT npotuB JyTa (1887)

Kako mro 6uno npeasumeHo, Bo 1887 roguHa, miecT TOOQUHU II0 CJIY4ajoT
Majnc, BpxoBuuot cyg Ha CAJ] 61 cooueH IOBTOPHO cO AedUHULIUjaTa
Ha CTaHJapJIoT Ha pa3yMHO JABOYMeme BO ciiydajoT Xouw tpouwius Jywa.*®
OKpVY;KHUOT CY[I BO JyTa I'o OCY[iuJI U3BPIIMTEIOT Ha YOMCTBO HA CMPTHA
Kas3Ha.*® EgHa of ocHOBUTe 3a jKajiba Ouse yrmaTcTBaTa Ha cyaujaTa Oo
rIopoTaTa 3a 3HauelheTo Ha pa3yMHOTO ABoyMeme.*!! CyaujaTa Koj ro cygein
CJIy4ajoT UM T'Y [1aJ1 CJIe[IHMBE YIaTCTBa Ha MopoTara:

AKo MoOXKe Ja I'm ycorjiaacure gJoKasuTe Iipe Bac CO HeKOja pPa3yMHa
XUIIOTe3a KOja YKa’KyBa Ha HEBMHOCTA Ha OOBUHETUOT Tpe6a Aaa ro
CTOpUTE TOA U BO TAKOB CHWHj Ja ro IIporjiacuTe 3a HeBUH ....

PasymMHO [BOyMeme e BOyMele TeMeJeHO Ha pa3yMoT U Koe
€ pa3yMHO BO TIIorjiel] Ha CHUTe JI0Ka3u. AKO IO HeINpUCTPacHO
criopeflyBarbe UM pasrjefyBambe Ha [JOKa3uTe WCKPeHO KasKeTe
IleKa He CTe 3aJJ0BOJIHM CO BUHATa Ha OOBUHETHOT MMaTe pa3yMHO
nBoyMeme; Ho ako mo HempucTpacHO criopeiyBaibe U pasriie/iyBamhe
Ha CHUTe JIoKa3d MO’Ke TOUHO [la KajKeTe JleKa HuMaTe IIBPCTa
yBepeHOCT BO BHMHAaTa Ha OOBUHETHOT, TaKa KaKo INTO Ou Owuie
CIIpeMHHU [1a JiejcTBYyBaTe Ha TeMesl Ha TaKBa YBePEHOCT BO TEIIKU U
Ba’KHU TTpalllarba MTOBP3aHU CO Balllk JIMYHU pabOTH, TOrall HeMaTe
Pa3syMHO JIBOyMeihe.*?

BpxoBauot cyn Ha CA]Jl ja omob6pus oBaa meduHUIIMja U IIPU TOA HCTO
Taka r'd JUCKYTUpaJI yraTCcTBaTa Ha MopoTaTa Bo ciydajoT Beociuep. CynoT
MCTaKHaJ JeKa TelIKOTHja Ol yIlaTCcTBaTa BO CJIydajoT Bebciuep ce jaByBa
oumejku ,300poBUTe ,O0 CTelleH Ha pa3yMHa W MOpa/lHa CUTYPHOCT' He

408 Shealy, cTp. 233, Bugu tiozope dycHoTta 21.

409 Xotitu tpottius Jytua (Hopt v. Utah), 120 U.S. 430 (1887) (moHaTamy Bo TekctoT Xotuui). OBaa kaiba
Mpousfieriia off YeTBpTara OCYIUTEe/IHA Mpecymna Ha XonT 3a youctBoTo Ha [lon d. Taphep. Tpurte
MPETXOJIHU OCYIIUTEITHU MTpecyiu Ouie MOHUIITEeHY o] cTpaHa Ha BpxoBHUOT cyz Ha CAl. TloBTOpeHuTe
ykanbu Ha XorT ordaruie BpeMeHCKH TePUo]] Off CeiyM TOIMHIU, TIOMery U3BpIyBame Ha yOUCTBO
U erseKkyTupameTo Ha XOIIT, IITO JIOBeJIO 710 dbpycTpallija Ha JyreTo Ha JyTa U MpeIu3BUKAIO jaBHO
JIMHUYBale Ha TleT oCOMHMYeHU KpuMuHamiu. Bugu Kimberly S. Hanger, The Frederick Hopt Murder
Case: A Darker Side of Utah Territorial History (Cayuajotti Ha youctiso Ha @pegepuk Xotiwi: [lotiemHatia
cuipara Ha weputdopujartatia uctiopuja Ha Jya), 6(0) UCLA Hist. J. 83 (1985).

40 Xouiwu, napa. 430.

4 Xoutu, mapa. 431.

42 Xouw, napa. 439.
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IloJlaBaaT HUIITO HOBO Ha 300pOBUTE ,HAJIBOP Of] Pa3yMHO JIBOyMelbe' U
eIHUOT U JPYTUOT U3pa3 MOosKe Jla bapaaT ITOHATAMOIIHO objacHyBambe“. 13
BpxoBHuort cym Ha CAJl toHaTaMy ce ocBpHasl Ha Bebcuuep HaBeyBajKu:

TamyucTo Taka 6110 HaBeleHO JleKa yraTcTBaTa JjafleHu Ha mopoTarta
IeKa Tuhe Tpeba ma OUIAT 3aJI0OBOJIHU O] BUHATa Ha OOBUHETHOT
HaZ[BOP O] Pa3yMHO [BOyMelke 0e3 HUKaKBU [IOTIOJTHUTETHU
objacHyBama ce cmeTajie 3a JJOBOJIHU. Bo MHOTY cilyuan HECOMHEHO
TOa MOKe Jla Oujie oBoTHO. Toa e eTHOCTABHO MPAaBUJIO KOe MOKe
7la ja BOJIU MopoTaTa W e pa3ObUp/iIMBO 3a HUB T'eHepasiHO KaKo U
OWJIO IITO APYTO LITO MO’Ke Jla ce KayKe, CO IIeJIoOCHA TOYUT KOH
yBepyBameTo IIITO THe Tpeba Jla TO UMaaT BO OJJHOC Ha BUHATa Ha
OOBMHETHOT 3a /ia ja orpaB/aaT mpecyjaTa MpoTuB Hero. Ho MHory
rmaTd, OocoOeHO Kora cjIyyajoT e U TaKa JOBOJIHO KOMIUIMIIMpaH,
HEeKaKBO oOjacHyBame WM WIyCTpalidja 3a IPaBUJIOTO MOKe [a
TIOMOTHe [ia ce fobue 1iesiocHO U hep pa3zduparme Ha oBa IpaBuIo.*"

BpxoBHuor cym Ha CAJl co ogobpyBale ce OCBpHaJI Ha 3abejielllkaTa Ha
cy/ujaTa Koja ce ofjHeCcyBa Ha TellIKUTe 1 BayKHU ITpalllaikha BO >KUBOTOT Ha
MMOPOTHULIUTE:
Exna unycTpaiiyja Kako oHaa gaJieHa BO 0BOj CJIy4aj ... BepojaTHO Ke
MM ITOMOTHE [ia [I0jAaT O BUCTUHCKUOT 3aKJTy4OK Kora oOUoT 1a ce
mage nedbuHULIAja MOKe [1a ITporagHe.

Co oBaa usjaBa BpxoBHuoT cyz Ha CAJl reHepaTHO ja ogoOpus yriorpebaTta
Ha criopenOu MpU JaBalbe Ha yIaTCTBa Ha MOpoTaTa 3a 3HAUeHmeTO Ha
Pa3yMHOTO JIBOYMeEIbe.

[y TBpAM AeKa HaMeCTo J1a UM OCTaBM Ha CYy[ITUMTE Ha CYJICKUOT ITpoliec
IUCKPELIMOHO IIpaBo 3a Toa Jaiu ja ro AeduHUpaaT MOMMOT , pa3yMHO
nBoymeme”, BpxoBHmot cym Ha CAJl Tpeban mOOIJIVUHO Ja ja yCBOU
meduHunjaTa Ha Bebcuuep. Co Toa BpxoBHuort cyn Ha CAJl HajBepojaTHO
MoOsKesl ,Jla ja crpeud KoHdy3ujaTa IITO BO MOMEHTOB Biiajiee BO OBaa
061acT Ha 3aKOHOT".*1®

4 Xouw, mapa. 440.
44 Xoutu, mapa. 440.
45 Xouw, mapa. 441.
46 Shealy, cTp. 235.
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Xonang nmpotus CAJl (1954)

Bo Xoaang tpowius CAJ/] BpxoBHuot cyg Ha CAJ] ro ogo6pui yIiaTCTBOTO
IlaJleHO Ha IopoTaTa Co Koe pa3yMHOTO [IBOYMeke e OTUIIIaHO KaKo ,BU/] Ha
IIBojba ... Ha Koja Bue JIyr'e, BO CEPUO3HU 1 BasKHU pabOTU BO CBOjOT JKUBOT
6u 6use cripeMHu ga geayBate“.*” OBoj onuc ja MOTBPAUA yoTpebaTa Ha
criopefiou 3a Jja ce oIuIlle pa3yMHOTO ABOyMembe. 18

BpxoBHuort cyn Ha CA]] ja ogoOpua 1 u3jaBaTa gajeHa Bo ciiydajot Majic
Ieka ,oouguTe ma ce o0jaCHU MOMMOT ,pa3yMHO JIBOyMeHe' OOMYHO He
pe3yaTupa Bo Toa LITO Ke cTaHe ITojaceH BO YMOT Ha mopoTHuIuTe .4 Mako
CYZIOT MCTAKHAJI fieKa yIaTcTBaTa Ha ropoTtaTa Tpebaso ga ouat u3paseHu
BO CMHCJ/IA Ha ,0M Ousie copeMHHU [a He AelyBare“ HamecTo ,0u Ouse
CIIpeMHH [ia AeayBaTe" cMeTasl [ieKa ,yIaTcTBaTa KaKo IIITO ce JaJleHU He
OusIe oJ1 TUIIOT IITO O MOjKeJIe Ja ja JoBedaT ImopoTaTa Bo 3absIy/ia 3a Taa
Ila He MOjKe [a Hajae pa3yMHO JBOYMeHe TaMy Kajie IITO Toa rmoctou”.4?°

Crnyuajot Buniiurn (1970)

[TpecyneH MOMEHT 3a CTaHIapIOT Ha pa3yMHO JIBoyMeme ouia 1970 roguHa.
Bpxosuuort cym Ha CAJl Bo cinydajoT BuHwiuii My JOAeIU/ YCTaBeH CTaTyC
Ha CTaHIapA0T Ha Pa3yMHO JJBOYMEE.

Cnyuajor BuHwutu ce oCBpHa/l Ha IpallakeTo ,Jajiu [OoKa3 HaJBOp Of
pa3syMHO IBOYMeHe e Mel'y ,0CHOBUTe 3a TPaBUUHO CyJierbe U hep TpeTMaH'
KO ce TOTpeOHM BO TEKOT Ha (pasaTa Ha o[jIydyBalbe KOora MaJioJIeTHO
jvIe e OOBHMHETO 3a JeJI0 Koe OM MpeTCTaBYBaJIO KPUBUYHO [IeJI0 aKo
OMJI0O CTOpeHO of cTpaHa Ha Bo3paceH“.*?! CymoT M3HeN [ABe IIPUYUHU
3a MOJJIpIIKa Ha CBOjOT cTaB. [IpBO, CyIOT OlleHUs JeKa CTaHapAoT Ha
pa3yMHO IBOYMEmE ,.e TJITaBHUOT UHCTPYMEHT 3a HaMa/lyBalbe Ha PUSUKOT
o1 TIpecyau KOU ce MOTIMpaar Ha (paKTHUUKa rpeuika‘, oumejku ,,00e36egyBa
KOHKpPEeTeH eJIeMEHT 3a ITpe3yMIIlija Ha HeBUHOCT “#?? | mopaju MOKHOCTa
Ila ja u3ryou cBojaTa c1000/1a MO OI/IacyBameTO 3a BMHOBEH WM ITOPajiv
BepojaTHOCTa JieKa Ke Oujle OLPHET I10 OTJIacyBamkeTo 3a BUHOBeH".*?’ BTopo,
CY[IOT OLIeHW/I JeKa CTaHAaploT Ha pa3yMHO JIBOYMEle e ,HeoIllXOJleH
3a [la 3aeJHUIlATa MMa IMOYUT U JloBepba BO MpUMeHaTa Ha KPUBUUHUOT
3aKOH", BJIeBajKu JloBepba Kaj ImoeauHIIM JIeKa ,HUBHaATa BjIajia He MOKe
Ila T OCYIIX 3a BUHOBHM 3a KPUBUYHO J1ey1o 6e3 ma ro yoeau coo/IBETHUOT
oyTydyBau 3a paKTUTe BO HUBHATa BUHA CO Hajrojema CUrypHoct*.*
YeTtupuHaeceTTroT amaHAMaH Ha YcraBoT Ha CA/] mpeiBulyBa ieKa HUTY
e/THa p;KaBa ,HeMa Jla My I'o OJI3eMe Ha HeKoe JIvIle >KUBOTOT, cji000/1aTa

47 Holland v. United States, 348 US 121, 140 (1954) (moHaTaMy BO TeKCTOT XOJIaH]I).
48 power, cTp. 57.

9 Xonang, napa. 140, yuwauwi og Majnc, napa. 312.

420 XonaHg, mapa. 140.

4! BuHwuu, mapa. 359.

42 BuHwiuu, rapa. 363.

45 Bunwuu, rapa. 363.

424 Bunwiuu, mapa. 364.




KOMITAPATUBHO UCTPAJKYBAIGE

WM UMOTOT, 6e3 mpaBefHa roctanka“. CyIoT eKCIUTUIIUTHO CMeTasl JieKa
,VCJIOBOT 3a MpaBedHa IocTanKa [of YeTupHHaeceTTMOT aMaHJMaH Ha
YcraBor Ha CAJI] rv mITUTH OOBUHETUTE O]l OCYAWTE/IHA TIpecyjla, OCBeH
KOora ucTaTa He ce TeMeJIM Ha [I0Ka3 HaJlBOp O] pa3yMHO JIBOYMEHe 3a
ceKoj bakT moTpebeH 3a YTBp/yBaibe Ha KpUBUUHOTO J[eJI0 3a KOe € JIUIIEeTO
00BHHETO".*%

OBa Owia paguKaJHa OJJIVKa CO HIMPOKM UMIUIMKAuu.** CymoT ro
IIPOHAILIO/I CTaHAAPA0T Ha pa3yMHO ABoyMemwe Bo YcraBoT Ha CAJl, nako
TOj TaMy He e eKCIUIMIIUTHO HaBefeH. 3a yKaj CyIoT He ro AeduHUpaI
TEPMUHOT pa3yMHO ABoyMeme. Hekou ro KputrukyBaaT BpXoBHUOT cyj Ha
CA]] 3apaziu TIpoIyCTOT [ja OArOBOPU Ha IJIaBHOTO Mpalllakhe 3a Toa KaKo U
Il0 KOj cTerleH Tpeba cTaHIapAo0T Ha pa3yMHO JIBOyMelbe /ia ce meduHupa
BO yIaTCTBaTa 0 TopoTara.

ITon O. Ibyman (I'maBeH cyauja Ha Anie1alfiOHUOT Y, 3a BToproT oKpyr Ha
CA]l) uctakHa/ HEKOJIKY CUJIHU aprymeHTU. Toj TBpaen geka Bo BuHwiull
CYZ[OT He ycIieas Jia ro pasriefia ,,KpUTUYHOTO Mpallakbe MOBP3aHo COo TOa
Ilamu YCTaBOT IMOCTaByBa HEKAKOB CTaHJap/]l 3a OlleHyBale 3a Toa UITO
IMpeTcTaByBa JOBOJIEH JIOKa3 IITO Ke OBO3MOKM Ba/IUIHA TIpecy/ia criopep
CTaHIaApAOT Ha pa3yMHO JIBoyMeme“.*”” Co Toa IITO He ro pasrjefasl oBa
npamawe fbymaH co mpaBo MCTaKHa/I [leKa CYJIOT OCTaBWJI IMPOCTOP 3a
KOHTPOBEP3HU TOJIKYBaka Ha CTaHAAPAOT Ha JOKaKyBamwe.?

4% Bunwiut, apa. 364. Bugu ucwio waka [len 1 on YetnprunaecerTroT amanaMman Ha YcraBot Ha CAJI.
4% Shealy coonBeTHO 3abenekyBa JieKa , CTaBOT Ha CY[OT BO BuHwul nMalle peBOJyLIMOHEpPHU
UMIUIMKALMUTE BP3 KPUBUUYHOTO TpaBo. Ha KpajoT Ha Kpawumrrarta, BuHwull U Mpaliamara Kou ce
MoKpeHaa 3HaYUTeIHO TH TPOMeHU]ja TTpaBriaTa Kou ce oJjHecyBaat Ha MHOTY appMaTiBHU of0paHu
Y HeKOU TIOMAJIKy 3acTarieHy KpUBUUHU [lesa. Bo ciyuaj Ha adupmaTtBHa 0/16paHa, OOBUHETUOT BeKe
ro HeMa ToBapoT Ha ybefyBare. OTKaKo e MoKpeHara TakBa 0/I6paHa, O[JHOCHO OTKAKO OOBUHETHOT
r'O UCIIOJIHUIT ,TOBAPOT Ha MPUJIOKYBare", TOBapOT HA HETMPAakhe Ha MOCTOeHeTo Ha adbrpMaTUBHATA
onbpaHa TTpeMUHYBa Ha 0OBUHUTeNCTBOTO. Bugu Shealy, ctp.231, dycHoTa 28. Shealy ce motnupa Ha
HEKOJIKY Cjlydau BO MEPUOJIOT rocye BuHwul, KOU ce 3aHMMaBaaT Co TBPJEHATa JleKa yIaTcTBaTa
JafleHn Ha TopoTaTa BO O/IHOC Ha CTaH[ApAOT Ha JIOKaKyBaibe ja MMaat IMOBpefleHO TpaBUYHAaTa
nocranka. Montiara tpowius Ezenxod (Montana v. Egelhoff), 518 U.S. 37, 54 (1996), ce TBpau neka
,YCJIOBOT Ha MpaBUUHa rfocTarnka, YcraBoTr Ha CA/l, YeTnprHaeceTTHOT amaHAMaH b6apa Jokas HaJJBOp
0]l Pa3yMHO JIBOyMembe 3a ceKoj hakT moTpebeH 3a yTBPIyBakhe Ha KPUBUUHO ZIeJI0 Ha OOBUHETHOT U
yraTcTBaTa 1aJileHu Ha [opoTaTa co KoM ce Mpedpria ToBapoT Ha JIoKaykyBarbe Ha ITOTpebHNTe efleMeHTH
BO BpPCKA CO MEHTaJiHAaTa cocTojba Ha OOBMHETHOT ja IMpeKpllyBa MPAaBUUYHOCTA HA IOCTArKaTta‘;
Maptiun tpottius Oxajo (Martin v. Ohio), 480 U.S. 228, 230-31 (1987), ce TBp/iu fieKa ,Criopes] 3aKOHOT
Ha Oxajo cekoe Jiuile 0OBUHETO 38 KPUBUYHO JIEJIO0 Ce CMeTa 38 HeBUHO CE JI0JIeKa HeroBara BUHA He ce
JIOKa)Ke HaJIBOP O] pa3yMHO /IBOYMelbe, a TOBApOT Ha JIOKa)KyBalhe Ha CeKoj eJleMeHT Ha KPUBUYHOTO
JIeJIo e Ha OOBUHUTEJICTBOTO ... TOBAPOT [1a JIOCTaBU JI0KAa3W 3a adupMaTHBHA OJIOpaHa U TOBAPOT Ha
JIOKa)KyBarhe CO MOMOIIT Ha HAZIMOKHOCT Ha JIoKas3uTe 1pu acdrpMaTBHA ofibpaHa e Bp3 OOBUHETHOT".
Bugu uctiuo wiaka @paqyuc tpotius PpaqkauH (Francis v. Franklin), 471 U.S. 307, 313 (1985), kafze ce
TBP/M JieKa ,yCJIOBOT 3a MMpaBUYHa rocTarka off YeTuprHaeceTTHOT aMaHAMaH T ITUTH 0OBUHETHTe
O]l OCYZIUTEJIHA TTpecyzia, OCBeH aKo McTarta He ce 6a3upa Ha JI0Ka3 HaJIBOP Off PA3yMHO JIBOYMEE 3a
ceKoj akT rmorpebeH 3a yTBp/lyBarbe Ha KpPUBUYHOTO JI€JI0 CO Koe 0OBMHETHOT ce ToBapu. OBOj ycTaBeH
MPUHIIKI U 3a0paHyBa Ha NIp>KaBaTa KOPUCTEHe HAa JIOKA3HU IMPETMOCTaBKU BO YIATCTBATA [alleHU
Ha ropoTaTa Kou umaat eeKT Ha ociobo/lyBarbe Ha JipsKaBarta o7l TOBApoT Ha yOeyBame HaJIBOP Off
pPa3syMHO JBOYMEHE 3a CEKOj CYIITUHCKU eJIEMEHT Ha KPUBUYHOTO fesio”. Buan CaHACTPOM MPOTUB
Monrana (Sandstrom v. Montana), 442 U.S. 510, 516-17 (1979); Patterson v. New York, 432 U.S. 197, 220-
21 (1977); Munane npotuB Bunbyp (Mullaney v. Wilbur), 421 U.S. 684, 706 (1975).

“7Jon O. Newman, Beyond “Reasonable Doubt” (Hazsop of ,,pasymHo gaoymerse”), 68 N.Y.U. L. Rev. 979,
986 (1993) (moHatamy Bo TeKcToT Newman).

48 Newman, cTp. 986.
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OcBpHYBajku ce Ha ciy4dajoT I[lekcoH tUpouwius BupuuHuja*?® - BO KoOj
BpxoBHuoTt cys Ha CA]l ce ocBpHaJI Ha MpallalbeTo J1ajivu U KaKO CTaHAapioT
Ha pa3yMHO JIBOYMeme Bjiijaesl Ha JJOBOJTHOCTA Ha JIOKa3UTe KaKo yCTaBHA
KaTeropuja - tbymaH cMmeTas fieka CyJIoT ITIOTrPelIHo I'o IIPOTOIKYBaJI CTaBOT
BO CJIy4ajoT BuHwiull co Toa LITO Aaj ABe pa3InudyHU U3jaBU 38 UCTUOT.*
Bo cnyuajot Ilekcon Cypot usjaBuit: (1) ,Ilo ciaydajotr BuHwiuli KpuTUYHaTa
TOYKAa... MOpa Aa Oufe ... JaJii IOKa3uTe MOyKe Pa3yMHO Jia TO IOJIIPKU
YTBP/IyBameTO Ha BUHA HA/IBOP OJ] pa3YMHO JIBoyMeme“, 11 (2) ,,pe/ieBaHTHOTO
rpaiiame e Jaad 6uso Koj paljvoHajieH ofjiydyBau 3a (hakTuTe MoKe 7a
I' TPOHAjJIe OCHOBHUTE eJIeMeHTH Ha KPUBUYHOTO [IeJI0 HaJIBOP O] CeKoe
pasymMHO ABoyMeme“. ! HbyMaH ja TOJIKyBa IIpBaTa M3jaBa Ha CJIeJHHMOB
HaAuWH: ,J]JaJiIi BOOOMUaeHO pa3yMeH YOBEK CIIOope]] 3aKOH, BO OBOj C/Ty4aj
pa3yMHa IopoTa, MOKe /Ja CMeTa JleKa MpallamkeTo € JOKa)KaHO CO MMOMOIIT
Ha IOTPeOHOTO HUBO Ha yOejlyBarmke, BO OBOj CJIydaj HaJBOP Ol Pa3yMHO
IoBoyMeme .42 Criopesl Hero, oBa e HCIIpaBeH TeCT 3a OjpelyBame Ha
IIOBOJIHOCTA Ha JIoKasure.*3

BropaTa usjaBa cnopep HbymMaH ja mpeTcTaByBa HejaTa Ha ,CJIydajHO
ofpenyBalbe Ha pa3ymMHa MOPOTHU, CO PHU3MK 3a CO3/aBalbe Ha JIajKeH
BITEUATOK JIeKa caMO eJleH O/ HUB Tpeba ma Oupe yOemeH HaIBOP Off
pa3yMHO BoyMeme“.*** FbyMaH TBpjM /ieKa BTopaTa M3jaBa ,,I'o pedpia
aKI[eHTOT O]] OHA IIITO 3HAaUM pa3yMHa IOPOTa COTJIaCHO 3aKOH U JI0JIOBYBa
CJIMKa Ha rojieMa CJIy4yajHOCT ITpU JeTeKTUPabeTo Ha TOoa LITO IPeTCTaByBa
pasymHa mnopota“.*> Toj uMcTo Taka 3abefie;kKyBa - KaKo LITO ITOKayKyBa
rocjiefijoBaTesTHaTa CyJicKa Ipakca - JieKa 1o cy4dajoT [lekcoH op cTpaHa
Ha MOBeKeTo arejlallMoOHU CYJIOBU Cce C/Ie[Iu caMo BTopaTa usjaBa“.+°
FbymaH cyrepupa pgeka ,CyloBUTe Tpeba Jla HallpaBaT HEIITO ITOBeKe
OTKOJIKY caMO [ia TO BepOajim3upaar CTaHapioT Ha ,pa3yMHO JIBOyMeme'
BO yIaTcTBaTa 3a TopoTata“’”’ u yraTcTBara 3a TopoTaTa Tpeba ga ce
HarTpaBaT TojacHu. Toj ru npernopauyBa MojiesioT yIiaTcTBa 3a ITOpPOTa BO
KpUBUYHA rocTarnka Ha Cojy3HUOT paBocydeH eHTap:*®

49 [lexcon tipowius BupeuHa (Jackson v. Virginia), 443 US 307, (1979) (moHaTamy BO TeKCTOT [ leKcoH).
#0Newman, ctp. 987, yuwiaw og IlekcoH, napa. 316-317.

#1 [lexcoH, apa. 318-319 (HarjmaceHo BO OPUTMHAT).

“2Newman, ctp. 987.

45 Newman, ctp. 987.

4 Newman, ctp. 987.

4> Newman, ctp. 987.

46 Newman, ctp. 988, yuttaii og Obeguretiutiie gpxasu upowius Iopguac (United States v. Gordils),
982 F.2d 64, 70 (2d Cir. 1992), cert. denied, 113 S. Ct.1953 (1993); ObeguHeltiutiie gp:kasu tpowius YaHeu
(United States v. Chaney), 964 F.2d 437, 448 (5th Cir. 1992); ObeguHettiutiie gp»asu Upotius begoy
(United States v. Beddow), 957 F.2d 1330, 1334 (6th Cir. 1992); ObeguHettiutiie gp»asu Upowius JIoHZ
(United States v. Long), 905 F.2d 1572, 1576 (D.C. Cir.), cert. denied, 498 U.S. 948 (1990); ObeguHetiuttie
gpx#asu tpowius Jlun (United States v. Linn), 880 F.2d 209, 215 (9th Cir. 1989).

“7Newman, ctp. 990.

48 Mopen yrarctBaTa ce HeOOBp3yBauKM MOJeN yraTcTBa pasBueHU o crpaHa Ha Cojy3HUOT
MpaBOCy/IeH LieHTap, 00pa30BHA U UCTPaskHa areHirja Ha COjy3HUTe Cy[IoBM ocHOBaHa Bo 1967 roanHa
3a Jla TpOMOBUPa MoJj00pyBake Ha CyJicKaTa aJJMUHICTPaLH]a.



KOMITAPATUBHO UCTPAJKYBAIGE

Ilokas HafIBOp O pa3yMHO JIBOYMelbe € JIoKa3 KOj Be oCcTaBa IIBPCTO
ybeJleHU BO BUHATa HA OOBUHETHOT. MiMa MHOTY MaJjIKy HelllTa Ha
OBOj CBeT IIITO TW 3HaeMe CO ariCoJyTHAa CUTYPHOCT U BO KpUBUUHUTE
MpeJIMeTH 3aKOHOT He 6bapa IoKa3u KOU I'd HaJJ]MUHYBaaT CUTe MOKHU
IIBOjOu. AKO Bp3 OCHOBa Ha BallleTo pasTiieflyBame Ha JOKa3uTe CTe
LIBPCTO yOeJieHUu [jleKa OOBUHETHOT e BUHOBEH 3a KPUBUYHOTO [IeJI0
3a Koe e OOBHUHeT, Tpeba Ja ro mporjacuTe 3a BUHOBEH. AKO O]f
Ipyra cTpaHa IaK MHUCJIUTe JieKa MOCTOM peajiHa MOYKHOCT TOj Jia
He e BUHOBEH, Tpeba Jla ro yIioTpebuTe Toa IBOyMelhe BO KOPUCT Ha
OOBHHETHOT U JIa T'O MPOrjlacuTe 3a HeBUH.*

HbymaH McTakHyBa JleKa ,HeuclpaBHaTa (ppasa 3a JIBojba ,Koja ce TeMean

Xy

Ha pasymoT‘“ M ,IBOCMHUCJIEHUOT ja3uK Kora CTaHyBa 300p 3a ,IBOyMelhe
3a Ba)KHU IIpaliama‘’“ He rnocrojaT Bo MojesioT yraTrcTBa 3a IOpoTa BO
KpuBMYHa noctarnka Ha Cojy3HUOT mpaBocylleH lieHTap.*? HbymaH ucTto
TaKa CMeTa [eKa CTaHJapIoT Ha arejlallMOHUTe CYIUU 3a OlleHyBame
Ha JIOBOJTHOCTa Ha [JoKa3uTe Tpeba Ma ce pefeduHUpPa KAKO CTaHAAP/I
Ha ,pa3yMHa MopoTta“, HaMecTO Ha CTaHJapj Ha ,0u/s0 Koj palroHaleH

ozTydyBau 3a akTuTe. 44

BpxosHuort cyg Ha CA]l cTo Taka ' AUCKYTUPaJI yIlaTCTBaTa Ha IopoTaTa
3a geduHMpame Ha Pa3yMHOTO [IBOyMele Bo ciydauTe Keju upouwius
Jlyusujana,*? CanusaH upouius /IyusujaHa**> u Bukitiop tipowius Hebpacka.**
Bo Keju, BpxoBHuot cyg Ha CAJ] ja moHMIITHAII yIIOTpebaTa Ha TePMUHUTE
,CYIITUHCKO [ABOyMeme“ U ,Ccepruo3Ha HeW3BeCHOCT“ BO OIMIIYBaHbeTO
Ha pa3yMHOTO JIBOYMEHe, CMeTajKu JleKa TaKBUTe yIaTcTBa 0 MopoTaTra
ce HeycraBHU.**® [loToa Bo CasuBaH CyIOT ce OCBPHa/l Ha IIpallambeTo
3a IoC/eJuldTe IITO TPEelIKWTe 3a BpeMe Ha Cy/ielheTO TM uMaaT Bp3
OIJTyUyBalheTO Ha arlejlallMOHUTe CY[0BHU, CMeTajKu JleKa [IOKOJIKY
YIaTCTBOTO [laJleHO Ha IMOpoTaTa 3a Pa3syMHOTO [IBOYMEHhe € HeyCTaBHO
TOa ITpeTcTaByBa MOBpe/a IITO Tpeba [a pe3yaThupa BO aBTOMATCKO
TOHUIITYBalhe Ha TIpecyllaTa IpU >Kajida M BpaKame Ha CJIydajoT Ha
MMOBTOPHO cyhAewe. Bo cayudajor Buxuwiop BpxoBHuor cyg Ha CA]ll ro
IUCKYTUpa/l KOHIIENITOT Ha ,MOpajiHa CUTYPHOCT" 3aKJIyuyBajKu [eKa
pa3bupameTo Ha U3pa3oT ,MOpajiHa CUTYPHOCT of] CTpaHa Ha IIopoTaTa
He YKayKyBa Ha TIOHMU30K CTaHJlap]l Ha JIoOKasKyBake O] OHOj LIITO I'0 Hajlara
IMpaBejHaTa ITocTarnka.*

9 Newman, ctp. 991, yutiaiu og Federal Judicial Center, Pattern Criminal Jury Instructions (Cojy3Huor
rpaBocCy/ieH eHTap, Moiesn yraTcTBa 3a ropoTa Bo KpMBUUHA rocTarka 28), yratctso 21 (1987).

4“0 Newman, ctp. 991.

#“I'Newman, ctp. 991.

442 Keju tpottius JIyusujaxa (Cage v. Louisiana), 498 U.S. 39 (1990) (rmoHatamy Bo TeKcToT, Keju).

4 Canusan upotius Jlyusujaxa (Sullivan v. Louisiana), 113 S. Ct. 2078, 2082 (1993) (moHaTamy BO TEKCTOT
Canusat).

44 Bukitiop ¢pycHottia 6p. 401.

45 Keju, napa. 39.

46 Bukiop, napa. 9-17.
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Keju mpotus JIvusujana (1990)

Bo cnyuajot Keju BpxoBuuot cyn Ha CAJl usgan per curiam (e JHOTJIaCHO)
MUCJIele BpaKajku ja mpecygara Ha BpxoBHuoT cyn Ha JlyusujaHa Ha
MOBTOPHO CYJlelhe U HaBe/lyBajKu JleKa yIaTcTBaTa [JlaJleHu Ha IopoTarta
BO CYIICKHOT ITpoliec ,To MpeKpIIusie bapambeTo Ha Pa3yMHOTO JBOYMEHe
3allITUTEHO CO ofipepbaTa Koja bapa mpaBegHa rmocrarmka“.

CyaujaTa Koj ja Bogies1 ITocTarlkaTa ' jaja cjieJHUBe yIIaTCTBa Ha IMopoTaTa:
Pa3yMHO fiBOyMeme e OHa IITO Ce 3aCHOBA BP3 BUCTUHCKA OTUIUIMBA
CYIITMHCKA OCHOBA, a He caMO Ha Kalpul] WM MpeTIoCTaBKa.
IIBoyMemweTo wipeba ga Ouge WaksBo w0 Ke Upeqgu3BuKa
Cepuo3Ha Heus3BecHOCW, IITO Ke ce MojaBh BO BalllMOT YM MOpaJu
He3a/J0BOJIUTeJIHUOT KapaKTep Ha JI0OKa3uTe WIW HeJIOCTaTOK Of
HUB. Pa3zyMHOTO [BOyMeme He e caMO MOJKHO IBoyMewe. Toa e
BUCWUHCKO U CYWWUHCKO gBoymerse. Toa e TaKOB BUJ| HA [JBOYMEHE
KOe eJleH pa3yMeH YOBeK MOjKe CEepPUO3HO [a I'o 3emMe B MpelBUil.
OHa 1ITO e moTpebHO He e aTiCoIyTHA WIM MaTeMaTUJKa CUTYPHOCT,
TYKY MOPAJIHA CUZYPHOCTU.**8

BpxoBHuort cyg Ha CAJ] yKaskaym Ha Toa JieKa 300poBUTE ,,CYIITUHCKA® U

»OTPOMHA“ KOPUCTEHM BO yIIaTCTBaTa JlaJleHW Ha MopoTaTa Ha CYIeHeTo

cyrepupaaT JeKa 3a ocJjioboflyBame e mnoTpebeH ITOBHUCOK CTelleH Ha

IIBOyMelbe O]l 0apaHUOT CTaHIaph Ha pa3yMHO ABoyMeme. BpXOBHUOT

cyng Ha CA]l ouleHun AeKa ,Kora TUe M3jaBU MOTOa Ce pasrjie/iyBaaT BO

IMOBP3aHOCT CO TEPMUHOT ,MOpa/iHa CUTYPHOCT‘, HAMECTO CO JlOKa3HaTa

CUTYPHOCT, CTaHyBa jaCHO JleKa eJleH OJrOBOPeH MOPOTHUK MOKe [a T'

IMPOTOJIKYBA yIIaTCTBATa HA HAUMH LITO K€ OBO3MOKU YTBP/lyBalkhe Ha BUHA

BP3 OCHOBA Ha CTeIlleH Ha JIOKayKaHOCT KOj e TIOHM30K O] OHOj Koj ce bapa

BO ofipebaTa 3a IpaBeHa ImocTamnka“.**

Kputuuapurte HaromeHyBaaT jfeka Keju He ycriean na objacHU Ianu

HeycTaBHOCTa Ha yIaTcTBaTa [JaJleHM Ha TIlopoTaTa 3aBUCcesla  Of

KOPUCTEHETO HA KPUTUUHUTE U3pas3u ,,CYIITUHCKO ABOYMemwe", ,cepro3Ha

Hen3BeCHOCT" UJIN ,MOpaJiHa CUrypHoct*.4>°

CasuBaH nipotuB JIyusujana (1993)

Bo ciyuajoT Canusarn BpxoBHuoT cya Ha CA]l rv pasriiegyBas Iocjie JULIUTe IITITO
MOBpeAUTe 3a BpeMe Ha CYIeHeTo T UMaaT BP3 pasryielyBamkeTo Ha CIydajoT
o/l cCTpaHa Ha arteJlaloHuTe cyioBu.*! CygoT cMeTaJl ieKa yIiaTcTBaTa JaJeHu
Ha ITOpOoTaTa KO HecOOABETCTBYBaJIe CO YCTaBHUTe Oaparba ce IMOBpeid Kou
pe3y/ITipaaT BO aBTOMATCKO BpaKame Ha CJIyJajoT Ha IIOBTOPHO Cyjiehe. >

4“7 Keju, mapa. 39.

448 Keju, mapa. 40 (HarjmaceHo BO OPUTMHATT).

4“9 Keju, napa. 41.

40 Bugu Matt Nichols, Victor v. Nebraska: The “Reasonable Doubt” Dilemma (Bukwiop upowius
Hebpacka: [Juiematia Ha ,pazymHottio comHedarwe”), 73 N.C. L. Rev. 1709, 1720 (1995) (rmoHaTamy BO
tekctoT Nichols). Bugu uctuo waka Uviller, cTp. 35.

!t Canusat, napa. 275.

42 CanusaH, napa. 282.
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Bo CanusaH mofiHOCUTENIOT OWJI OOBUMHET U OCYIeH 3a YOMCTBO of TIpB
creneH. Ha cyzmemeTo cynujata gas geduHuIMja 3a pa3yMHO IBOYMEHe BO
CYUITUHA WAEHTUYHA CO OHaa IITO Ce CMeTajla 3a HeyCcTaBHa BO CJIy4ajoT
Keju.*>3 1o skanbaTa BpxoBHUOT cyz Ha Jlyu3ujaHa ja IIOTBpAWI IpecyaTa
CMeTajKU JieKa rpeliHoTo YIIaTCTBO e Oe3oracHa rpemka.**

BpxoBumot cym Ha CAJl ja moHMIOTU/ OJjylyKaTa Ha BpxoBHHMOT cynd Ha
Jlynsujana. Toj olleHUs [OeKa NpU OJJIyUYBameTO Jlajil TpellKkara e
Oe3oImacHa cyZJoT Mopas Jla pasrjefia KakoB edeKT Taa Ipellka mMmasa
Bp3 MmpecylaTa Bo JaJieHuoT cjiydaj.*> BpxoBHuotT cys Ha CAJl rioHaTaMy
objacHUII:

AHasM3ara co Apyru 300poBM He ce OJiHeCyBa Ha Toa Jajil BO
Ccy/icKaTa MocTallka IITo Ou ce ojBMBajia Oe3 Taa Irpelika 6u Ouia
IIOHeCceHa OCyAuTeTHa Mpecya, TYKY [iajid OCy[uTe/THaTa Ipecy/a
n3peyeHa BO 0Baa CyjicKa ITOCTarKa CUTYPHO He ce JIojKejla Ha Taa
rpemika.*°

BpxoBuuor cyn Ha CAJl ob6pa3mokuia ,[a ce IIpeTrocTaByBa efHa
ocyauTesIHa Ipecyja IITO HUKOrail BCYIIHOCT He Owia uspedeHa - Oes
orjieJl Ha Toa KOJIKY MO>Ke Jla ce OUMIJIeTHU Haoi1iTe KOU ja MoaprKyBaaT
UcTaTa - ja HapyllyBa rapaHiigjata Ha cyjeme mpep mopora“.?’ CymoT
IIOHaTaMy pe30oHupat:

CYIITMHCKOTO IIOBp3yBamke CO VTBpjieHaTa (paKTUUKa COCTOjOa
,HaJIBOP O]l pa3yMHO [BOYMele“ He MOKe Jla Cce HaIlpaBU aKo
TIOCTOM I'pellika Bo JiepMHUPAkheToO Ha TOBAPOT Ha JOKa)KyBatbe IITO
I'Yl TIOHUIIITYBA CUTe 3aK/IYUUILIM Ha TTopoTaTa. sKasnbeHnoT cy Mmoske
Ila ce BKJIYUM caMO BO UMCTa HITeKyJalyja — a ro fiajie CBOjoT CTaB
3a Toa IIITo OM HallpaBWIa efJHa pa3yMHa [TopoTa Kora O1 HalTpaBuJIa.
Co Toa ,IorpelieH e cybjeKTOT KOj To IporjiacyBa 0OBUHETHUOT 3a
BUHOBeH". %8

CymoT ce moBMKaJI Ha pas3jiMKaTa IIOMery CTPYKTYPHM MOBpeau, KOU ce
»CTPYKTYPHU JedeKTU COrjlaCHO YCTaBHUTE MEXaHU3MU 3a CyIeHhe Kou
ja mobuBaar aHaju3aTa“, U Oe30IlaCHU IOBpeIu ,KOM MOKe ma Oujar
KBaHTUTATHBHO OL]eHeTH BO KOHTEKCT Ha JIPYTUTe IPe3eHTUPpaHu JoKa3u*.+>
Cnope,u TOa CyOOT CMeTasl JeKa OoJ3eMalbeTO Ha ITPpaBOTO ITIoOpoTaTa Oa
IIoOHece ITpecy/ia 3a BUHa Ha/IBOP O Pa3YMHO IBOYMEHE ,,CO ITOCTIeIULI KO’
ce HY;KHO HeMepJ/IMBU U HeoJipeZleH!, HeCOMHEHO Cce CMeTa 3a CTPYKTypHa
noBpepga“.460

45 CanusaH, napa. 277.

4 CanusaH, mapa. 277.

45 Canusan, mapa. 279, yutiati og Yatumat tpowius KanupopHuja (Chapman v. California), 386 U.S. 18,
24 (1967).

46 CanmBaH, napa. 279, (HarmaceHo BO OpUrMHaJI).

47 Canusan, mtapa. 279.

48 Canusat, mapa. 279.

49 CanusaH, mapa. 281, uutuaii og ApusoHa lpottius QyamuHatu (Arizona v. Fulminante), 499 U.S. 279,

309 (1991).
40 Canusan, mapa. 281-82.
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BukTop nporuB Hebpacka (1994)

BpxoBHuoT cyz Ha CA]Jl TIOBTOPHO TO pa3rjiefjaj MmpamiamkeTo 3a IorpelrHu
yIiaTcTBa JajieHd Ha IopoTaTa Bo cjydajoT Bukuuop. Cemnak Toj IIOBTOPHO
He ja MCKOPUCTUJI OBaa MOKHOCT 3a Jla obe30e/iu jacHO eduHUpame Ha
CTaHAAPAOT Ha PAa3YMHO JBOYMEeE.

Bukiiop ce ocBpHaJl Ha /iBe MOceOHU AKTUBHOCTHU: ITOJTHOCUTE/IUTE Ha
bapameTo Bo J[pxkasattia upouius Bukuiop*® n Hapogotu tipowius CaHgosa*®?
OuJIe MoegUHEUYHO OOBUHETHU 3a YOMCTBO U OCYZIeHU Ha CMPT, T1a ce Kajiejie
Ha YCTaBHOCTa Ha yraTcTBaTa JaJleH! Ha rmopoTara npu aedUHUpame Ha
Pa3syMHOTO ABOYMeH€, CeKOj BO CBOjOT C/Iy4aj.

CanzoBan OWJI ocydeH 3a ABOjHO yOMCTBO.*> Bo HeroBwoT cjyyaj Ha
ropoTara 1 buse fajieHu cjieIHMBe yIaTCTBa:

PasyMHO NiBoyMemwe ce aeduHUpa Ha cjieJHUOB HauuH: Toa He e
caMO MO>KHO gBOYyMere; OUIejKu Ccé LITO ce OJJHECYBA HAa YOBEUKUTE
paboTu U UITO 3aBuUcCU 0g MOpPAJHU goKA3Uu € OTBOPEHO 3a HEeKOU
MOKHM WM MMarvHapHu ABojou. Toa e Taa cocTojba Ha ciyuyajoT
Kora IO I[eJIOCHO CIiopeflyBame U pasrjieflyBalbe Ha CUTE JI0Ka3u
ocTaBa BO YMOBUTE Ha MOPOTHUIIATE TaKBa COCTOjOa IITO He MOKe
Ila ce KajKe JieKa UyBCTBYBaaT TpajHO yOejyBarbe, [0 CTeleH Ha
MOpaJiHa CuZypHoCcul, 3a BUCTUHATa Ha 0OBUHEHUEeTo.*%

BukTop 6us ocymeH 3a yOMCTBO o IIpPB cTerneH. Ha HeroBoTo cyneme Ha
roporTaTa 1 Ouie JajieHu CJINYHU YITaTCTBa:

»,Pa3yMHO BOYMeHe“ e TaKBO [BOYMelme Koe Ke Harepa eJleH
pa3yMeH U COBeCeH UOBEK, KOora ce COOuyBa CO CEepUO3HU U Ba)KHU
OJ/TYK! BO JKMBOTOT, Jla 3acTaHe U /la ce IBOYMU Ipe/ Aa ru mpudat
dakTuTe MpeTcTaBeHU KaKO BUCTUHCKU U TIpe Jla ce IMOTIIpe Ha HUB
1 TI0TOA JIa ITOCTaIu Ha TeMesl Ha The paKTu. Toa e TAKBO IBOYMelhe
LITO HEMA [ja [J03BOJIU, OTKAKO 1IeJIOCHO, UeCHO U HEIIPUCTPACHO CTe
T'Y pa3riiefiajie CUTe JJOKas3H, Jla UMaTe TpajHo yoeyBame, go clielieH
Ha MopajHa cuzypHocui, BO BUHaTa Ha 0OBUHETHOT. Bo ucto Bpeme,
He e TOTpeOHa aricoJyTHa WA MaTeMaTU4dKu CUTYPHOCT. Moske
ma bunete ybeqeHU BO BUCTHHATA Ha (paKTOT HA/IBOP OJf pa3syMHO
IIBOyMelbe, a cerlak Jja buieTe 1ieJ;I0CHO CBECHU JieKa MOKeOu IMToCTon
BEpOjaTHOCT Jia CTe BO I'peliika. MojKe Jia ro Iiporjiacute 0OBUHETUOT
3a BUHOBEH Ha TeMeJjl Ha UBpcllla BepojatlHOCU HA CAyYajotl, Tofi
YCJIOB TaKBaTa BEPOjaTHOCT [ia € JOBOJIHO CUJTHA /ia I'0 UCKJTYUU OUJI0
KOe Pa3yMHO [IBOYMeHe 3a HeroBaTa BHHA. Pa3yMHOTO JIBOyMeme
e BUCWIUHCKA U CYWWUHCKA gsojba Koja pa3syMHO ITpPOM3jieryBa of
mokasuTe, off paKTUTe WU OKOJTHOCTHUTE IITO IMpoM3jieryBaaT off
IIOKa3UTe WIU O]l HeJIOCTaTOKOT Ha JI0OBOJIHO [JOKAa3U Of CTpaHa Ha

1 [Tpxkasauia tpowius Bukitop (State v. Victor), 235 Neb. 770 (1990).

42 Ipxkasatia tipowius Caxgosan (People v. Sandoval), 4 Cal. 4th 155 (1992).
465 Bukiuop, mapa. 7.

44 Bukttiop, mapa. 7 (HarymaceHo BO OPUTMHaJI).
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IpJKaBaTa, HelITO IITO Ce pa3jiuKyBa O]l gsojoa Koja Ipou3sjieryba
o/ oOMYHa BepOjaTHOCT, OJI YMCTa UMarnHaiuja uiu of, HepeajHa
MMpeTHocTaBKa.*®

CanpoBan U BukTop TBpIene JeKa OBUe YIIATCTBA BO KOUW Ce KOPUCTeJIe
TePMUHUTE KaKo ,MOpaJiHa CUTYPHOCT", ,,CYIITUHCKU" 1 ,,CEPUO3HU" IBOjOU,
1 ,1IBpCTa BepojaTHOCT" Ha CJIy4yajoT, TO MMaaT MpelleHeTO CTelleHOT Ha
IIBOyMelbe KOj e TIOTpebeH 3a 0c/io00IuTe THA Mpecy/ia U 3aToa HeyCTaBHO
ro CIYIITWIE TOBAapOT Ha JIOKa)KyBake Ha OOBHHUTEJICTBOTO.**® OTKaKo
IpskaBHUTEe BpxoBHU cygoBu Ha KanudopHuja u Hebpacka ru morBpausie
rpecynuTe, OOBUHETHUTe TTO/IHe e TpeTcTaBKu 0 BpxoBHuoT cynm Ha CAJl u
HUBHUTE C/Iydau Onsie CrIoeH!.

[Toskan6ata BpxoBauort cynHa CAJl ri TOTBPAMJI IIPECYAUTE CO MHO3UHCTBO
rnacoBu. CyZoT moHen ofjiyKa, a cyaujkara O’KoHop ja objaBuia mpecymaTta
o/ MHO3MHCTBOTO, JleKa YCTaBOT HUTY 3abpaHyBa HUTY Oapa cyJjoBUTe [ia
ro meduHUpaaT TEPMUHOT ,pa3yMHO ABOoyMeme“.*”’ Taa mcrakHama AeKa
CYZIOT caMO eJIHalll ITPOIJIaCKJI eJHO YIIaTCTBO Koe To JedrHrupa TEPMUHOT
pPa3syMHO [IBOYMeH€e 3a HEeyCTaBHO [OKOJIKY ce yhoTpebaT TepMUHUTE
»CYIITUHCKO" M ,,CepHUO3HO" ABOYMEHe, KOM 3a eleH OoOMuYeH ujieH Ha
ropoTaTa 3HauyaT MOBUCOK CTelleH Ha [IBOYMele o] CTaHIapAoT MoTpebeH
3a ocoboayBame.®® Cynujkara O’KoHop ucTtakHasa Jjeka He ce MoTpeOHu
rnmocebHu ¢opmMu Ha 300pPOBUM BO yHaTCTBaTa AaJeHU Ha IIOPOTaTa; ,TYKY
r7leJlaHU KaKo IleJIMHa, yIaTcTBaTa Tpeba Ha MopoTaTa MpaBUJIHO Ja i1 TO
IMpeHecaT KOHILIENITOT Ha Pa3yMHO JBOYMeme . 4%

CanpoBan u Bukrop ja HaragHasie ynorpebaTa Ha TePMUHOT ,MOpaJIHa
CUTYPHOCT" BO yIIaTCcTBaTa JafieHH Ha ropotaTa.”’? CymoT u3jaBuil Jeka
»He ja omoOpyBa yrorpebara Ha u3pa3or“¥! u ,He ja IOAApP;KyBa HeroBaTa
ynorpeba“.#? Cernak CyZIOT HallloJI JleKa yIoTpebaTa Ha TOj M3pa3 He I'd
paBu yIaTcTBaTa HeycTaBHU.*?

Bo Bpcka co 6apameTo Ha CaHzoBai, cyaujkata O’KoHop rMcTakHaa JgeKka
yrnaTcTBaTa JiaJleHd Ha IopoTaTa BO TOj cjiydaj ce 6ba3upaaT Ha yraTcTBaTa
Ha rpetcepgartesioT Ha cymoT Illo Bo ciydajoT Bebcuiep.”’* Taa ja ucrakHasa
co ogobpenue meduHunjaTa Ha BebcTep 1 peksia Jeka Taa gmeduHULIMja
e ,BepojaTHO HajlIoBoJHA JOedUHMULIMja JaJeHa Ha 300pOBUTE ,pPa3’yMHO
IIBOyMeme‘ BO CJ/Tydaj Koj e Mo3HaT Ha KpUBUUYHAaTa Cy/cKa ITpakca“.*?
I'maBHMOT mpuroBop Ha CaH10Bas1 OMJT Ha yrIoTpebaTa Ha TEPMUHUTE ,, MOPaTH!
JIoKa3u"“ 1 ,,MopajiHa CUTYPHOCT" KOU Cce KOPHUCTesle Ojf CTpaHa Ha cyaujaTa

45 Buktiop, mapa. 18 (HarmaceHo BoO OpUTHMHATI).

46 Bukiiop, napa. 14-22.

47 Buktiop, iapa. 26.

48 Bukwiop, napa. 6, yuwai og Keju, uapa. 41.

49 Bukiop, mapa. 5, yutaw og Xonavg, uapa. 140.
40 Bukwiop, napa. 16, 21.

41 Bukuop, napa. 16.

42 Bukwiop, napa. 21.

43 Buktuop, mapa. 22.

4" Bukttiop, Tapa. 8, yutiait og Bebctiuep, tiapa. 320.
45 Buktuop, apa. 7.
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Kora JlaBajl yriaTcTBa Ha ropoTaTa.*’® Cynujkara O’ KoHop u3jaBuia JieKa ,,Kora
cynujara Illo ru Hamuias ynmatrcrBara Ha Beocuuep Bo 1850 rogria MopatHaTa
CUTYPHOCT 3Hauyesia cocTojba Ha cyOjeKTMBHA YBEPEHOCT 3a HEeKOj HacTaH WIN
rojaBa“.*”” Taa uctakHasia JeKa Bo ITpeTXoaHU ciiydar BpxoBHuort cym Ha CAJ]
n3jaBUI JieKa ,,JOKa3 co ,MOpaJiHa CUTYPHOCT' e eKBUBaJIeHTHA hpa3a co [JoKas
,HaJIBOP 071 pa3yMHO JIBoyMethe'“.*8 lako mpu3Hasia ieka TEpMUHOT ,MOpaTHa
CUTYPHOCT O]I CTpaHa Ha COBpeMeHHUTe TTIOPOTHUIIY MOKeOU HeMa J1a ce CMeTa
3a CMHOHMM Ha JI0OKa3 HajJBOP Ol pa3yMHO ABoyMeme“, cyaujkata O’KoHop
cMeTasta JieKa yrorpebaTa Ha TEpMUHOT He T'Y TTPaBU yIlaTCTBaTa HeyCTaBHU.
Taa ykaskasia Ha Toa JieKa, MaKo ,MOpaJiHaTa CUTYPHOCT e IBOCMKCJIEHA BO JIe/1
o[l U3jaBaTa, celak OCTaTOKOT Off yIaTcTBaTa JiafleHu Bo ciydajoT CaHgosa
ro gaBaaT KOHTEKCTOT Ha Toj u3pas“.?’? Cymujkata O’KoHop pe3oHupasa
IleKa ,,M3pa30T Ha MOpa/lHa CUTYPHOCT He MOjKe Jla ce U30JIMpa O] HeroBara
OKOJIMHA“ M HaIlpaBWIa pasjiMKa ToMery HeropaTa yIoTpeba BO C/Iydaj
CaHgosas Hacipotu Kejyu, OMejKu KOHTEKCTOT Ha YIIATCTBOTO 3Ha4Jesl JieKa
,He TI0CcToesIa pa3yMHa BepojaTHOCT JieKa MopoTara Ke ro pasdepe U3pa3oT
MopaJiHa CUTYPHOCT M30/JIMpaHoO of JAoKa3uTe Bo ciaydajoT“.*0 Criopen Toa,
cyzmoT ro oTdp/a TBpaewmeTo Ha CaHoBaa AeKa ,e/IeMeHTOT Ha MopajiHa
CUTYPHOCT ... ja HaBejie IopoTaTa Ja I'o OCyAu Ha TeMeJl Ha JOKa3u Kou Ouie
TIOHKCKY O]T ZIOKa3uTe KOU TU Oapa ofipesibaTa Koja ce oJiHecyBa Ha ITpaBeHa
rocrarika. “48!

['maBHUOT aprymeHT Ha BukTop OuI feKa ,,u3eqHauyBamkeTo Ha pa3yMHOTO
IIBOYMeHe CO ,CYIITUHCKO IBOYMeIbe' To IMpelleHyBa CTeIIeHOT Ha JBOYMeHhe
KOj ous rmorpebeH 3a ocsioboauTesHa Ipecyaa‘.*8? ako cygoT mpu3Haj geKa
»,KOHCTpYKIIMjaTa Ha peuyeHHUIlaTa e MajKy IpobiemMaTnyHa“,*3 HarpaBuI
pas3nuka mery Bukiuop u Keju co Toa uito cygujkatra O’KoHop u3sjaBura:
,HIe He cMeTaBMe JleKa KOPUCTeHheTo Ha U3Pa3oT ,CYIITUHCKO JJBOYMEHhe' e
cam 110 cebe JTOBOJIEH [ia ce ITporjlacaT yraTcTBaTa JlafleH! Ha rmopoTara 3a
HeycTaBHU".*® CymoT ja ucnurar meduHUIIMjaTa Ha 300POT ,,CYIITUHCKU" BO
PEeUYHUK U YTBPAWI JleKa KOHTEKCTOT BO OBOj CJTydaj ITOKayKyBa JieKa 300poT
e ynoTpebeH 3a Jja ce onulle ,iocitioerwe, a He ZoJeMUuHa Ha ABOYMeme .48
[IITo ce omHecyBa JIo U3pa3uTe ,Jia ce AIBOYMU JajIu Jia JaejcTByBa”,*® cymor
M3jaBUI ieKa oBa 00e30e1sio 3paBoO-Pa3yMCKU KOHTEKCT 3a TOJIKyBaibe
Ha TepMUHOT ,,CYIITUHCKO JBOyMee“. Criope CyZloT, yaTcTBaTa JajeHu
Ha ropoTaTa ocTaHaJjie BO paMKU Ha YCTaBHUTE MapaMeTpu.

46 Bukuiop, nmapa. 10.

47 Bukiop, napa. 12.

48 Bukuiop, napa. 12, yuwawi og @ugenu Acoyujayuja 3a 3aeqgHuuku »Kusoul upouius Mewinep (Fidelity
Mutual Life Association. v. Mettler), 185 U.S. 308, 317 (1902).

4 Bukuwiop, napa. 14.

40 Bukuiop, napa. 16.

41 Bukuwiop, napa. 15.

42 Bukuiop, rapa. 19.

45 Bukuwiop, rapa. 19.

44 Buktuop, mapa. 19-20 (HaryiaceHo o1 aBTOpOT), yuttait og Keju, mapa. 41.

45 Bukuiop, napa. 20 (HarjaceHo o] aBTOPOT).

46 Bukitiop, mapa. 18, , 11a 3actaHe U Jla ce IBOYMHU, 1pefi ia 't rpudart ¢hakTruTe MpeTcTaBeH Kako
BUCTUHCKY U TIPE]] /la Ce MOTIIpe Ha HUB U TI0TOA Jia ToCTary Ha Temesl Ha Tie akTi....”
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Cynujata KeHein Bo CBOeTO [IOTIOJIHUTETHO MHUCJIelbe 3a0esiesKas JieKa
¢bpa3ara ,MopasiHU IoKa31"“ MaKo He e haTajiHa 3a ynaTcTBaTa JajieHd Ha
roporata Bo ciydajor CaHAoBajl, cellak e TOJIKY HejacHa U (pjieKCcuOMIHA
IITO BO IPYT'M OKOJTHOCTU OU MOsKeJia Jla TM CTaBM YITaTCTBaTa 3a pa3yMHO
IIBOYMeHe BO pU3UK.*

Bo ucto BpeMe u cyiujkaTa ['HCOEpr BO [IOITOJIHUTETHO MUCIIEHhe ' UICTaKHaIa
cBouTe 3abesneniku. Taa cMeTaa geKa U3pas3orT ,,Jla ce ABOYMHU Ja JIejCTByBa”,
KaKo criope/i0a Koja ce KOPUCTHU BO yIIaTCTBaTa /IafieH! Ha [IopoTaTa BO CJIy4ajoT
Bukrtop, 6mna ocobeHo 30yHyBauKa 3a0esie;KyBajKu JIeKa MOCTOM U CYACKa
KPUTHKA Ha OBa u3pa3yBame.*® Taa MCTO TaKa r'd KPUTUKYBaJla 30yHYBauKUTE
300pOBU KOPUCTEHU BO yIaTCTBaTa 3a KOM Taa BepyBaJsia JieKa JIOTpUHEIe
CYZIEUKUOT Cy7ivja a ro fedruHrupa pasyMHOTO IBOYMeHe KaKo ,,JBOYMEILE ...
Koe e pa3ymHo“.*® Cynmjkara ['mHcOepr co mmpaBo 3abeseskasia JIeKa U IMOKpaj
MHOTyTe OOM/IM Of] CTpaHa Ha Cy/IeUKU CY/IUH Jia ro iepMHUpaaT CTaHAapAoT Ha
pa3syMHO [IBOYMelhe, ceviliTe HeMa jacHa aedunuiyja.*® Taa ru npenopauasia
Mogpen yriatcrBaTa Ha Cojy3HMOT IIpaBoCy/ieH 1ieHTap.*!

Cynujata DBrieKMyH ce TIpUK/JIYUW/I KOH OHUEe KOU HMajie CITPOTHUBHO
MUCJIEHhE, & KOH HeTo ce TIPUKJIyJnI feayMmHo u cyaujata Cyrep. HeroBoTto
HecorJlacyBale OWI0 Bp3aHO 3a OHa IITO TOj BepyBasl JleKa e ITOrpenrHo
IMpUMeHeTO BO cjiydajoT Keju on cTpaHa Ha MHO3MHCTBOTO.*”? Toj cMmeTain
IleKa ,0MI0 Koe VIIATCTBO [ajieHO Ha TopoTa co Koe ce meduHUpa
,Pa3yMHOTO [BOYMEHe‘ CO HeCOOJIBETHO BHUCOK CTelleH Ha JBOYMeHe 3a
IIOHeCyBame Ha 0CJIO00IUTe THA ITpecyia WM HECOOIBETHO HU30K CTEeIeH
Ha CUTYPHOCT 3a OCYIUTeJIHA [Tpecy/ia IoBe/yBa J1o oBpe/ia Ha ITpaBejHaTa
nocranka“.*?® Toj ro ucrakHas 3akJydoKoT Ha BpxoBHuoT cyn Ha CA]]
Bo ciyuajoT Keju meka ,300poBUTE ,3HAUUTESIHO ABOYMEHe‘ U ,CepUO3Ha
HEeM3BEeCHOCT' Hajiarajie JieKa 3a O0cCJIo007yBame e TOoTpebeH ITOBHCOK
CTeIleH Ha JIBOyMeme ofl OapaHUOT CTaHJap/ Ha pPa3yMHO JIBOyMemme“.*%*
Toj ucTto Taka 3abese;kan JieKka ,Kora THe M3jaBU IMOTOa ce pasrjielyBaar
BO BpCKa CO ,MOpajiHaTa CUTYPHOCT‘, HAMEeCTO CO ,JOKa3HaTa CUTYPHOCT',
ro mpaBaT VIIATCTBOTO BO 1IeJIOCT YCTaBHO HeucIIpaBHO®.“% Toj ucTo Taka
3abeseskas fieka ,,00l0T Ha MHO3WHCTBOTO Jla HAIlpaBU pa3jidKa IMoMery
yrnaTcTBaTa Jla/ieHu BO C/Iy4ajoT Bukuwiop 1 yriaTcTBaTa ajieHud BO CJTy4ajoT
Kejuy 6w 11eyiocHO Heybe B “, 49

47 Buktiop, mapa. 22.

488 Buxitiop, Ha 24, yutuaii og Pattern Criminal Jury Instructions, Report of the Subcommittee on
Pattern Jury Instructions, Committee on the Operation of the Jury System, Judicial Conference of the
United States Federal Judicial Center (Mopesnor yraTcTBa 3a IopoTa BO KpUBUUHH [TOCTAIIKY, VI3BelITaj
Ha [ToTkomuTeToT 3a MofiesioT yraTcTBa 3a 1mopora, KoMUTeToT 3a (hyHKIIMOHUPahe Ha CUCTEMOT Ha
nopota, Cyjckara KoHbepeHuja Ha Cojy3HUOT rpaBocyeH LieHtap Ha CAJI) (1987).

49 Bukuiop, rapa. 25.

40 Bukuiop, rapa. 26.

1 Bukiop, napa. 27; sugu tuozope ¢ycHota 438.

492 Bukiiop, miapa. 28.

45 Bukuop, mapa. 29.

494 Bukiop, napa. 30-31, yuwauwi og Keju, mapa. 41.

45 Bukuop, mapa. 30-31, uuwiauwi og Keju, mapa. 41.

4% Bukiop, napa. 31.
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Cyaujata brnekKMyH HMCTO TaKa HCTaKHaja JeKa ,IIleKysjalyjaTa Ha
MHO3UHCTBOTO JeKa BO C/Iydaj BuKuiop mopoTaTa I'o TOJKyBaja 300pOT
,CYIIITUHCKA‘ KaKo J1a 3HaUl HEIlITO APYTo a He ,[IoTojIeM cTerneH' ce 6a3upa
eJITHOCTaBHO Ha Toa IITO 300pOT ,CYHITUHCKA‘'Ce MCKOPUCTWI 3a Ja ce
HaITpaBU pa3/iMKa Kaj eJJHa MpeTIiocTaBKa Koja e HEOCHOBAHAa U e Tipe3eMeHa
on ciyuajoT Keju“.*” CymujaTa brnekmyH 3abeneskan meka BpxoBHMOT cyn
Ha CA]J] He ce ocBpHa/J Ha pasjuKaTa IIoMery ,3HauMTeJIHO JBOyMele“ 1
»CEpPHO3HA HEeU3BECHOCT", OCTaHYBajKu HeyOeleH JeKa ITOCTOu 6110 KaKBO
MO’KHO TOJIKYBalhe Ha TOHUMOT ,3HAUUTEeJTHO NIBOYMelhe“ Koe OU OMso
ycTaBHO ITpudaTiInBo.*%®

Cynujara BriekMyH ce cornacui co cyaujkara 'mHcOepr geka uspasor ,j1a
ce IBOYMU [a AejcTBYBa“ e ,JajieKy oJ KOPHUCEeH W BCYLIHOCT MOKe Jia I'
HaTpaBU pabOTHUTe VIIITe MOJIOIIN CO TOa IIITO ja cCliope/iyBa ofjTyKaTa 3a Toa
IlaJIv Jla ce OCY[IM WJIU Jia ce OCJIO0O/IM ... CO UeCTH BUCOKOPU3UYHU JIMUHU
OJUJIYKU KOH JIYI'eTO MOpa Jla ' HOCAT BO HUBHUOT CEKOjIHEBEH KUBOT.4%9
Toj ro 3a3es cTaBoT JleKa U3pa30T KOj Ce KOPUCTHU BO yIIaTCTBaTa JlaJleH! Ha
ropoTarta BO CjydajoT Bukiuop, 0coOeHO TepMHUHOT ,1IBPCTa BEPOjaTHOCT
U ,Jla ce ABOYMU Jla JlejCTBYBa“ BCYIIHOCT MpUJIOHee KOH BepojaTHOCTa
Jleka ropoTaTa Ke ro MpuMeHHU MOrPEeNIHUOT CTaHJap/l Ha JOKaKyBame.>
Bo opHoc Ha yriorpebaTa Ha H3pa30T ,MOpa/iHa CUTYPHOCT®, cyaujaTa
brnekMyH BepyBaj JeKa oBaa (ppa3a e ocobeHO omacHa Oujejku Ousa
KOpHCTeHa BO KOMOMHAaIIja Co M3pa3u KOU BeKe r'o IpelleHnsIe CTeNeHOT Ha
IIBOYMeme MoTpebdeH 3a ocyaa.’ Toj HarpaBuI pa3/iMKa [IOMery yIiaTcTBaTa
IlaJleHu BO CYICKUOT Tipoijec CaHfioBajsl O OHUE [laJleHUu BO CYJIEeHeTO
BuKTOp 1 cMeTa JieKa BTOPUTE yIIaTCTBa Ouie MCKJTYIUTETHO JIOIIHN OUiejK1
CUTe TIOr'PelIHO KOPHUCTEHU TEPMUHU Meryce0OHO ce MOoTKpenyBajie.>’?
Nako cute cyquu Ha BpxoBHuotT Cyg Ha CAJ] usriepa ce corsacyBajie geKka
,MOpaJiHaTa CUTYPHOCT" e 30YHYBauKU U3pa3 U fieKa Tpeba [ia ce OTCTpaHy,
CYZIIOT He Jajl HUKaKBa ajiTepHaTHBHA AedUHMIIMja 3a CTaHAApP[OT Ha
pa3syMHO gBoyMeme. Cy[oT He ja pelns KoHdy3ujaTa Bo CjiydajoT Bukitiop,
Koja mpowusjieria on Kejy, 3a Toa ganu cute Tpu ¢pasu — ,,CYIITUHCKO
IIBOYMeme", ,cepro3Ha HEU3BECHOCT" U ,MOpaJiIHa CUTYPHOCT" - Mopa Ja
OuaT ITPUCYTHU 3a Jla TOBeJIaT A0 ITOBpeja Ha IIpaBUYHOCTA Ha [MOoCTaIlKaTa.

“7 Bukuiop, napa. 33.
498 Buktuop, napa. 33-34.
499 Bukuiop, rapa. 34.
0 Buktuop, napa. 35.
U Bukwiop, napa. 37.
92 Bukitiop, mapa. 38.
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Cyacka mpakca no ciaydajoT Bukiuop Ha OKpY;KHUTe
anenanuoHu cyanoBu Ha CAJL

[Ipy anHanmu3a Ha pa3/IMUHUTE YIIATCTBA Ha IlopoTara BO paMKU Ha
OKpY/KHUTe arenanuonu cynoBu, Pobept 1l. [Tayep Bo HeroBata Tabesna
YVKa)KyBa Ha CYNITWIHWUTE HO IMOTeHI’jaTHO 3HadyajHU pa3jIuKd BO YeTUPU
o6mactu: (1) pasymHo aBoyMerbe (PII) 1 HaZBOp O pa3syMHO [ABOVMEIhEe
(HPM); (2) Cy6jekT (Koj) (3) I'maro (mejcTBo); u (4) O6jeKT (Kou mpaiiaia).>®
Hekou op ymaTcTBaTa ru MOBUKYBaaT MOPOTHUIIUTE Jla pa3MuC/IaT KaKo
eJleH ,,pa3yMeH 4oBeK" OU ' UHTeprpeTupal fokasurte. CITIpOTUBHO Ha TOa,
IIPYTW YIIaTCTBA ' MOBUKYBaaT MOPOTHUIATE Jla TO Aa/iaT CBOETO JIMUHO
MUCJIeHbe 3a JIoOKa3uTe, Mpe3eHTHpaHu Bo Tabesnarta Ha Ilayep co ,Bue‘.
[Tayep 3abesneskyBa JleKa He MMOCTOW MPAaKTUUHA pa3jiiKa Mery ,pasyMeH
YOBeK" Wi ,Bue“, OUejKu CcyJoBUTe TpU3HaBaaT JieKa BO JIBaTa cydau
MMOPOTHULIUTE HEN30eKHO Ke ce UIeHTU(UKYBaaT Cco ,,pa3yMeH 4oBeK".%%*

OKpvr ‘ IBoyMerbe ‘ CybOjekT

3a cepuo3Hu
Ob6nact P HngggCeélH Ilace gBoymu U | u HOBaKHI
Konym6uja3%s Ila 3acTaHe >KUBOTHU
YOBeK paboTu
3a pabotu
1,506 PIl Pasymen Ila ce gBOyMU KOU ce
: YOBEK Jla J1eJCTBYBa Ba)KHU U
CepUO3HU
Ia He ce . 3a
507 HPJI Pasymen IIBOYMU Jia ce HajBaKHUTE
) YOBeK MOTIIpe Ha HUB paboTu Bo
U J1a [IejCTBYBAa JKMBOTOT

% Power, cTp. 75-76 (TabenaTa e penpoaylpaHa OHaKa Kako IITO e Ipe3eHTHpaHa BO CcTaThjaTa Ha
Power, BlyuyBajKu ' IIUTATUTE OJf ITpBaTta KoyoHa ,,OKpyT*), sugu tiozope dycHoTa 285.

S04 Power, cTp. 77, uutiaui og, inter alia, ObequHettiutiie gpxasu tpowius Msuy (United States v. Ivic),
700 F.2d 51, 68-69 (2d Cir. 1983).

5% Ezan upottius ObeguHetiutie gpkasu (Egan v. United States), 287 F. 958, 967 (D.C.Cir.1923). Bapuatuu
o7l oBaa criopefiba Mo}Ke Jla ce HajmaT Bo Apyru ciaydan Ha Obmacta Konmym6buja. Bugu Myp tpottius
Obegunettiutie gpxwasu (Moore v. United States), 345 F.2d 97, 98 & n. 1 (D. C. Cir. 1965) (kaze mro oBa
YIIaTCTBO Ce CMeTa JieKa e ,,3a TpUMep*).

0 ObeguHettiuiie gpasu tpottius MuHcoH (United States v. Munson), 819 F.2d 337, 345 (1st Cir. 1987). OBaa
criopefiba He ce Haora Bo ckopelirHUTe yriaTtcTBa 3a oKpyroT. COMMITTEE ON PATTERN CRIMINAL JURY
INSTRUCTIONS, DISTRICT JUDGES ASS'N FIRST CIRCUIT, PATTERN JURY INSTRUCTIONS CRIMINAL
CASES (Komucuja 3a Mogien yraTcTBa 3a TopoTa BO KpUBUUHA rocTarka, Cojy3 Ha obacHu Cyiuu of
[TpBUOT OKpYT, Mofiesn yraTCcTBa 3a MopoTa BO KpUBMUHa rtoctarnka) § 3.02, at 38-40 (1998) (ogbuBame Ha
criopefibara). [TpBUOT OKpyT TM MMa HajcTapuTe Mofien yraTcTBa 3a pa3yMHO JiBOyMelrbe, HO TH OoTdpria
MOpaJIHaTa CUIyPHOCT, criopendaTta, u MoaesnoT Ha FJC. Id. TTapa. 39-41.

07 ObeguHettiutie gpxasu tupotius Jleaubay (United States v. Delibac), 925 F.2d 610, 614 (2d Cir. 1991);
BUIM MCTO Taka ObeguHettiuiie gpxasu tpowius Bupban (United States v. Birbal), 62 F.3d 456, 459-60
(2d Cir. 1995).
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BoJsHo 11a ce . 3a
3.508 HP[I Bue notrpere u ga | POJAUIITATE
IlejcTByBaTe p}}(HB OTOT
BonHo na ce _3a
5.509 HP[I Bue MOTIIpeTe U fAa HSA%%},}(P}IHEEG
nejcTByBaTe SKIBOTOT
Ha He ce 3a
510 IBOYMUTE JIa Ce .
6. HP]I Bue ToTnpeTe I fa Hag)Bﬂe;ImI}(III:IITe
IejcTByBaTe Y
Pasymen 3a
71 P/l U COBeceH Ia ce gBoymMu TOBayKHUTE
4yOBEK paboTn
Ha He ce
g.512 HP]I Pasymen IIBOYMU [ia ce (He e
: YOBEK IIOTTIPE U J1a HaBeJIeHO)
IiejcTBYyBa
BonHo ga ce 3a BamuTe
513 TTOTIIPETE IIOBaKHU
10. HP]] Bue Ha HUB U J1a JIMYHU
IlejcTByBaTe pabotu
BonHo ma ce . 3a
TTIOTIIPETE HajBayKHUTE
11514 HP]I Bue Ha HUB U JIa paboTtu BO
TlejcTByBaTe BaIlINOT
6e3 mBoyMeibhe >KUBOT

08 ObeguHettuttie gpxkasu Upotius Jakobe (United States v. Jacobs), 44 F.3d 1219, 1225 (3d Cir. 1995).

59 COMMITTEE ON PATTERN CRIMINAL JURY INSTRUCTIONS, DISTRICT JUDGES ASS'N FIFTH
CIRCUIT, PATTERN JURY INSTRUCTIONS - CRIMINAL CASES (Komucuja 3a Mojiesn yratcTBa 3a ropoTa
BO KpuBMUHa Toctarka, Cojy3 Ha obnacHu cymuu off TTeTtuoT okpyr, Mofien yriaTtcTBa 3a 1opora Bo
KpuBMYHa roctarka) § 1.06, mapa. 16 (1990). OBa ynarcTBo 6usio MoTBpaieHo Bo ObequHelliuitie gpKasu
tpottius Xarwi (United States v. Hunt), 794 F.2d 1095, 1101 (5th Cir. 1986).

510 COMMITTEE ON PATTERN CRIMINAL JURY INSTRUCTIONS, DISTRICT JUDGES ASS'N SIXTH
CIRCUIT, PATTERN JURY INSTRUCTIONS-CRIMINAL CASES (Komucuja 3a Mogien yraTcTBa 3a opoTa
BO KpuBHuHa roctanka, Cojy3 Ha obmacHu cymuu ofi Illectuor okpyr, Mogesn ymaTcTBa 3a MopoTa
BO KpuBMYHa roctanka) § 1.03, mapa. 6 (1993), yuitiuparu co ogobpysare 8o ObeguHetliuitie gpxasu
upouwius I'ognet (United States v. Goodlett), 3 F.3d 976, 979 (6th Cir. 1993).

S ObeguHettiuitie gpxasu tpottius IllapHep (United States v. Shaffner), 524 F.2d 1021, 1023 n.2 (7th Cir.
1975). OBa ymaTcTBO BeKe He ce KOPUCTH.

2 MANUAL OF MODEL CRIMINAL JURY INSTRUCTIONS FOR THE DISTRICT COURTS OF THE
EIGHTH CIRCUIT (ITpupaunuk Ha Mogen yrnaTcTBa 3a MopoTa BO KPUBUUHA TTOCTANKa 3a OKPY>KHUTE
cynoBu Ha OcMuoT okpyT) 78 (1989) (instruction 3.11), notBpaeHo Bo ObeguHelliullie gpKasu Upotius
Xapuc (United States v. Harris), 974 F.2d 84, 85-86 (8th Cir. 1992).

15 ObeguHettiuttie gpxasu tipottius CmangoH (United States v. Smaldone), 485 F.2d 1333, 1347-48 (10th Cir. 1973)..
S4COMMITTEE ON PATTERN CRIMINAL JURY INSTRUCTIONS, DISTRICT JUDGES ASS'N ELEVENTH
CIRCUIT, PATTERN JURY INSTRUCTIONS - CRIMINAL CASES (Komwucuja 3a Mopesn yraTtcTBa 3a
rmopoTa BO KpuBMuHa rocrarnka, Cojy3 Ha obmacHu cyauu of EquHaeceTToT okpyr, Mojen yratcTBa
3a MopoTa BO KPUBMUHA MocTanka) § 3, mapa. 6 (1985), yuitiuparu co ogobpysarse 8o ObeguHeliuitie
gpx#asu tpowius JlaHuenc (United States v. Daniels), 986 F.2d 451, 456 (11th Cir. 1993).



KOMITAPATUBHO UCTPAJKYBAIGE

[Tayep ro HaBeflyBa LIMPOKUOT CIIEKTAp Ha U3Ppa3u KOU Ce TOJIePUPaHU Off
Oxkpykaute cymoBu Ha CAJl ipu meduHUpabe Ha pa3syMHOTO JIBOYMEIhe:

e Kora ,Bue“ (KaKo MOPOTHUK) JIUYHO:
o bu bure ,cripeMHHU fia ce TIOTIIpeTe U Jla [iejCTBYBaTe" Ha HUB TIpU
»HajBasKHUTE pabOTHU BO JKUBOTOT"
o ,He Ou ce gBoyMmerie f1a ce MOTIIpeTe U Aa JejlyBaTe” Ha HUB IIPU
,HajBa;KHUTE OIJIYKN";
o bu bure ,cripeMHHU fia ce TIOTITpeTe Ha HUB U Jla [iejCTBYBaTe" Ipu
,TIOBayKHUTE JINYHU paboTu”;
o bwu Oue ,cripeMHU [a ce IOTIIpeTe HA HUB U Ja JiejcTByBaTe 0Oe3
IBOYMeme" IpH ,,HajBasKHUTe pabOTH BO JKUBOTOT";
Nnu:
e IllTO OM HaTepasio efieH ,pa3yMeH U COBECEH YOBeK" J1a ,pa3sMUCIIU U
Ila ce IBOYMU" IIPU ,,CEPUO3HU U MOBaKHU KUBOTHU paboTu®,
Nnu:
e IllTo Ou HaTepa’sio efieH ,,pa3yMeH UOBeK":
o [la ,ce mBoyMH Aa gejcTBYBa“ IpH ,3a pabOTH KOU Ce BaKHU U
Ccepuo3Hu*;
o ,He 06u ce gBoyMes 1a ce MOTIIPE U Jia JIejCTBYBa“ IIPU ,HajBayKHUTE
paboTH BO JKUBOTOT",
o ,He 6u ce nBoyMes fa ce IOTIIPe U Jia JiejCTByBa“.
Wnu:
e IllTo O HaTepaso efieH ,, pa3yMeH 1 COBECEeH YoBeK" 1a ce , JBOYMU "
IIPU HETOBUTeE ,,[TOBa;KHU pabOTH".

Mo>kebu eUHCTBEHUOT IIOCTOjaH eJIeMeHT HU3 OKPy3uTe’™ o CiydajoT
Bukuiop e peka cymoBUTe Ke ja IIpolleHAT yCTaBHaATa OIPaBIaHOCT Ha
OCITIOPEHOTO YIIATCTBO Jaj/IeHO Ha IIopoTaTa KaKo 1ieJInHa, a He BP3 OCHOBA
Ha ToefiuHeyHU ejeMeHTH. Cellak, MaKo OBa MOKe Jila Oujie TeopeTCKU
TaKa, BO [IpaKkca Toa He e MPUMeHeTO KOH3UCTEHTHO HU3 OKPY3UTe.

['onem Opoj Ha OKPY3H 000OpUIIe ofipeleH! u3pasu, JaBame Ha e QUHULIMT
CO TTOMOIII Ha CTITIOPeI0U, I KOPUCTEhe Ha TEPMUHU KaKo IITO € ,MOpaJIHa
CUTYPHOCT", ,ce IBOYMHU [a [AejcTByBa“ U ,,CYIITUHCKO ABoyMeme“. OBue
TEePMUHU MO>KeOu ce oJ0OpeHu BO eJleH C/Iyyaj, a IIOHUIITEeHW BO APYr
KOj BKJTydyBa CYIITMHCKU CJIMYHU YITATCTBa M0 IopoTara. Bo rosem 6poj
c/yyau Cy[IOBUTE MpH3HaABaaT JieKa HeKOW TePMUHU Ce ITOrpellHd WIn
30YHYBauKM HO Cellak ja MOTBpAyBa HUBHaTa ycraBHOcT. lllwim cmeTta
JleKa ,O0BUe BUIOBM Ha OJIJIVKM ITOKa’KyBaaT JieKa CTaHJapoT BuHwul e
TOJIKY JIOLIO AeHUPAH U JIOIIO pa30paH IITO PeUurcH ceKoja medruHUIja
Ha ,pa3yMHO JBOYMEme‘ Koja COAP’KM HEKOW ITOMNyJIapHU U3pasu MOKe
Ia Oupe opgobOpeHa WM HeoJoOpeHa cOrjlacHO AajeHara curtyailuja (ad

515 CojysHuTe anenaronuTe cymoBu Ha CAJl (MM OKPY;KHU CYZIOBHM) ce BTOPOCTEIEHH arieslalilioH1
CYZI0BM Ha COjy3HUOT cyAcKu cuctem Bo CAJl. Enien amenariuoneH cyz ofyTydyBa 110 »Kasibu o1 obacHuTe
CYZIOBM KOM C€ HAaOI'aaT BO PAMKHU Ha HETOBUOT COjy3HEH CYIICKU OKpPYT. VIMa eJluHaeceT CYZCKU OKPY3U
KOU He ce 0OBP3aHU €O OJIYKNTe Ha APYTUTE OKPY3U.
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hock)“.>® Kako mrTo HaBeayBa Illuim, oBaa cutyaiyja e ,,JJOTMYHUOT MCXO]]
Ha ojmbuBameTo Ha BpxoBHuot cyn Ha CAJl ma ro gmeduHupa ,pa3syMHOTO
IIBOyMewe' U HeroBoTO KOHTMHYMPAHO IIOUTpyBake CO ujejaTa [eKa
,Pa3yMHOTO JBOYMEHE' e OUUrjIeIHO U HeMa IToTpeba of meduHunmja‘. >V
HeKoKy KoMeHTaTOpU I'o TIOHY/IU/Ie KaKo ajiTepHaTuBa MojiesnoT ynaTcTBa
noarotBeH o7 Cojy3HMOT MpaBoCyeH LieHTap. !

Cnepejku ro npumepoT Ha Cojy3HMOT IIpaBOCYIeH lieHTap, KOMHCHUUTe
3a yraTcTBa [0 TopoTaTa Ha pa3/IMuyHU OKPY3U MOJIrOTBYBasie ,Mojien”
WiIu ,lirleMa“ Ha yIraTcTBa 3a IopoTaTa 3a Jla UM [IOMOTrHaT Ha CyJuuTe Ha
obtacHUTEe cyJoBU e(heKTUBHO [ja KOMYHUIIMpAaaT co MopoTHUIMTe. Hekou
o7l TIpeI/TI0’KeHUTE MOJIesT yIIaTCTBa, pa3riiejlyBajKu ja IIOCTOEYKUTA CYJICKa
rpakca, obe3befilyBasie BO ofipefileHa Mepa 3aJJ0BOJIMTE/THO objacHyBarbe
Ha CTaHJap/ioT Ha IoKa)kyBame.’® Cerak, MoOJle/IOT yIlaTCTBaTa He ce
obuyBaaT Jia ja objacHaAT cekoja HUjaHca Ha CTaHIapAOT Ha JIOKaKyBambe
3a J1a He J10jlie Ao ImorojemMa KOMIUIMKalyja 1 3a0yHa.

Ha nmpumep MogenoT ynaTcTBaTa A0 MopoTaTa BO KpUBHUUYHA MOCTarka Ha
AnenamuonnotT cya Ha CAJl 3a [llecTroT oKpyr (rocjefieH maT akKypupaH
Bo centreMBpu 2015) objacHyBa:

Ilokas HaZBOp o7 pa3yMHO ABOYyMeHe He 3Hauu JIoKa3 HaZBOp Off
CUTe MOKHM JB0jOU. /[BOyMelbe HA TeMesl Ha BepOjaTHOCT WIM Ha
TeMesl Ha YMCTH IIMeKy/Ialii He e pa3yMHO JIBoyMeibe. Pa3zymHO
IIBOyMelbe e JIBOyMelbe Ha TeMeJl Ha pa30uparbe U 37ipaB pa3yM. Toa
MOJKe J1a TIpoun3ssie3e Off JOKa3uTe, of] HeJIOCTaTOK Ha JIOKa3U WIN Off
MpupojiaTa Ha JIOKa3uTe.

JIlokas HaZBOP O] pa3yMHO [ABOYMEIbe € TOJIKY YOe /B IITO HemMa
Ila ce IBOYMUTE Jla ce IOTIIPeTe U [a [ejCTByBaTe CIope] Hero BO
IIOHEeCYBakeTO Ha HajBasKHUTE OIJIVKUA BO BalIMOT JKHUBOT. AKO CTe
ybemeHn JIeKa [apsKaBaTa JIoKaskajia JleKa OOBUHEeTHOT € BUHOBEH
HaABOP O[] Pa3YMHO JIBOYMEIhe KayKeTe I'o Toa TaKa IITO Ke JJoHeceTe
ocyAuTesiHa Ipecya. AKo He cTe yOe[ieH!, KajKeTe ro Toa TaKa IITO
Ke JloHeceTe ocyioboauTesiHa rmpecymaa. 2

316 Shealy, cTp. 264-65.

7 Shealy, cTp. 268.

8 Newman, ctp. 991 (cMmeTan [ieka yIraTcTBOTO ,,COIP:KM MHOTY KOpUCHM u3pasu”);Power, ctp. 82, 85
(cMeTast ieka oBa yIIaTCTBO ,[TPETCTABYBA MOJEPEH TPEH]] 3a KPaTKO U eJHOCTaBHO®, U ,I'O HACcouyBa
BHMMAHMETO Ha M0pPOTaTa Ha TOBAPOT Ha OOBUHUTEJICTBOTO HAMECTO Jia Ce OINTOoBapyBa ofidpaHaTa
na nmokake mBojoa“); Henry A. Diamond, Reasonable Doubt: To Define, or not to Define (PasymHo
gBoymeme: ga ce gepuHupa uau He), 90 Colum. L. Rev. 1716, 1726 (1990) (McTakHYBajKu [eKa BaKBU
neUHULIMKM Cce KOPUCTAT 3a [la ja U3/ip)KaT yCcTaBHATa KOHTPOJIA Off CTpaHa Ha BpXOBHUOT cyf); sugu
liozope bycHoTa 438.

¥ Hekon Mogern yriarcTBa 3a MopoTa He JlaBaaT HUKaKBa jeduHuMIMja HaBeayBajku camo: ,Of apyra
CTpaHa, ako, OTKAKO (ep M HeIpUCTPACHO Ce Pas3rye/laHu CUTe JOKa3M, CTe 3a7j0BOJIHU Ha/IBOP Off
pa3syMHO JIBOYMeHe BO BUHATA Ha OOBUHETHOT 3a OfPe[IeHO KPUBUUHO JieJio, Tpeba /ia ro mporiacuTe
3a BUHOBEH 3a Toa jies10. ” Bugu Pattern Criminal Jury Instructions for the District Courts of the First
Circuit (MopesnoT ynarcTBara 3a MopoTata BO KpUBMUHA ITOCTArKa 3a obiacHuTe cymoBu off [TpBUOT
okpyr) (2015), yrratctBo 3.02.

>0 8ixth Circuit Committee, Pattern Criminal Jury Instructions (Komuret Ha [llecTroT okpyr, Mogenor
yIaTcTBaTa 3a MoporaTa BO KpUBUYHA TOCTArIKa), (ocjiefied mat a>kypupaH Bo Mapt 2014), ynmatctBo
1.03.




KOMITAPATUBHO UCTPAJKYBAIGE

Mopgenor ymnarcrBaTa [O TIOpoTaTa BO KpUBUUYHATa [IOCTAllka Ha
Anenatnonuor cyg Ha CAJ] 3a TpeTuoT oKpyr (rocjiefeH maT a)kKypupaH
Bo arnpwa 2015) ro medpuHUpa pa3yMHOTO JIBOYMele Ha CJIeTHUOB HauMH:

EfeHo mpaBUYHO ABOYMEHEe € OHa Koe ce TeMejd Ha pa3buparbe,
JIOTHMKA, 3[IpaB pa3yM WK UCKYCTBO. Toa e JBOyMeme Koe ro mma
e/leH o0MuYeH pa3yMeH 4YOBeK OTKaKO BHUMATEJIHO T' OJIMEPUJI CUTE
IIOKa31 U e JBOYMEeIhe OJ] TAaKOB BUJI IIITO Ke IO HaTepa /ia ce JBOYMU
Ila IejcTBYBaA IMPU BasKHU PabOTH OJ1 HErOBUOT KUBOT. Toa JBOyMeHme
MO3Ke Ja Tipou3sJjiese oji JOKa3uTe, WIN OJf He[JOCTaTOKOT Ha JOKa3u
WIX O] caMaTa ITpUpo/ia Ha loKasure.>!

Cnuunu uspasu uMa Bo [IpupauHukoT Ha MojiesioT yraTcTBara Jjo iopoTaTa
BO KpMBUUHATA [TOCTarKa 3a o0y1acHuTe cy/ioBu Ha OCMUOT OKpYT (TTociefieH
naT a)kKypupaH Bo maj 2014):

Pa3ymMHO JIBOyMeme e IBOYMehe Koe ce TeMe/lr Ha pasbupame u
37IpaB pa3yM, a He IBOYMe€e BpP3 OCHOBA Ha IITTeKyaauuu. PasymMmHOTO
IBOVMEHe MO’Ke Ja ITpou3jie3e OJ BHHUMAaTeIHO M HeIlpPUCTPacHO
pasrieqyBame Ha CUTe OOKa3W WIM O] HeJOCTAaTOK Ha JIOKasu.
Ilokas HaZIBOP O] pa3yMHO JIBOYMeEIbe e JoKa3 KOj e TOIKY YOeIIuB
IITO e[leH pa3yMeH YOBEK I10 BHMMATE/IHO pasrjiefyBaibe HeMa [ia
ce IIBOYMM JIa ce TIOTIIPe U Jia JIejCTBYBa Ha TeMeJl Ha TOj JIoKa3 Ipu
IoOHecyBame Ha HajBayKHUTE OIJIVKA BO >KUBOTOT. JloKa3s HagBoOp
o7l pa3yMHO [ABOVMEIhe e [JOoKa3 KOj Be ocTaBa LIBPCTO yOeIeHU BO
BUHATa Ha OOBUHETUOT. 2

CeMUOT OKpPYT He COMPJKU YIaTCTBa BO TOrJie]l Ha JeduUHUpameTo Ha
CTaHAApPAOT Ha pa3yMHO ABoyMeme. KoMmeHTapoT 3a Mopen yraTcTBaTa
Ilo TopoTaTta objacHyBa geka CegMUOT OKPYT BO ITOBeKe HaBpaTU CMeTaJl
JleKa He e COOBeTHO CYIeUKUOT Cy/iuja Jla ro medrHUpa CTaHAapAoT Ha
pa3yMHO ABOyMelbe 3a ropoTaTa.’” Bo CAJ[ upowius ['nac, AnielaliiOHUOT
cyn Ha CeIMHUOT OKPYT M3jaBWI JleKa oOuauTe [a ce ob0jaCHU TePMUHOT
»Pa3yMHO JIBOyMeme“ 00MYHO He pe3yJITHUpa Co I0jacHYBamke Ha TOj U3pa3
BO YMOBUTe Ha ropoTaTa.>** Bo ciyyajoT [1ac cyaIoT u3jaBuI:

52 Antetatiionnor ey Ha CAJL 3a Tpetuor okpyr, Model Criminal Jury Instructions (Mogzen yratcrsa 3a
ropoTta BO KpUBUYHA TOCTarKa) (rmocyeeH nat axkypupanu 2015) yraterBo 3.06. MosienioT yriaTcTBaTa
BO KPUBUUHATA MTOCTAIKa 3a [1eTTHoT oKpyr (2015) comp:Ku peuncu UCTH 300POBH: , IBOYMEHE Ha TeMeJ
Ha pasbuparke W 37paB pasyMm IO BHUMATETHO W HEeTTPUCTPAcHO pasryielyBame Ha CUTe JOKA3W BO
cnyyajot. Jlokas HaZiBOp O]l PAa3yMHO JIBOYMEe CIOpe[l TOoa e TOJIKY YOeluB [oKa3 1mTo 6u Oue
MO/IrOTBEHN Oe3 IBOyMeme /la ce MOTITpeTe U Jla [iejCTBYBaTe Ha TeMeJsl Ha TOj [IoKa3 TTPU JIOHECYBAETO
Ha HajBa)KHUTE OJJIYKU 3a BallUTe JINUHKU paboTH".

2 Eighth Circuit, Manual of Model Criminal Jury Instructions for the District Courts of the Eighth
Circuit (Ocmuot okpyr, ITprpauHuk Ha Mogies yraTCTBa 3a [IopoTa BO KpMBMUHA [TOCTAIIKA 3a 0OJTaCHUTe
CYZIOBM Ha OCMHUOT OKPYT), (mociesieH naT aykyprpanu Bo Mapt 2014), yratcTso 3.11.

52 Seventh Circuit, Pattern Criminal Jury Instructions (CegmuoT okpyr, Mozien yraTcTBa 3a opoTa Bo
KpUBHMUHA 11ocTarka) (2012), yutuawi og ObeguHewiutie gpxasu tpowius [ 1ac (United States v. Glass),
846 F.2d 386, 387 (7th Cir. 1988) (moHatamy Bo TekcToT I'nac). Bumu ucto Taka ObeIuHeTUTE OP/KaBU
npotuB Xatdung (United States v. Hatfield), 590 F.3d 945, 949 (7th Cir. 2010); ObeguHettiutue gp»asu
upouius Bpyc (United States v. Bruce), 109 F.3d 323, 329 (7th Cir. 1997).

2 ['nac, mapa. 387 (7th Cir. 1988), yuwiaiu og Xonarg, mapa. 140.
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Toa e mpuunHa 300ITO BO OBOj OKPYT yIaTcTBaTa 0 mopoTaTa BO
KpUBUYHA TIIOCTallka He ce [03BoJieHUu. ,Pa3yMHO [JBoyMeme"“
Tpeba Aa 30opyBa camo 3a cebe. [TopoTHUIIMTE 3HAAT IITO € 3HAUU
300pOT ,,pa3yMHO" U OOPO 3HAAT IITO 3HAUM 300POT ,,IBOYMEHE".
ObupuTe Ha cyauuTe U aABOKaATUTe [la BHecaT APYTM HejacHU
n3pa3u BO CTAHAAP/OT ,, pa3yMHO IBOyMee“ Kako IITo ce ,,paboTu
o]l HajrojieMa Ba)KHOCT“ caMo IIOBeKe ja 3amMaryBa BogaTa. OBaa
rnopoTa ro noTBpjlyBa Toa. Criopes; Toa He € COOJIBETHO CYIUUTe
7la laBaaT yIaTcTBa 3a JlepuHuUpame Ha ,pa3yMHOTO JIBOYMemwe", a
TOa e MoJleJHAKBO HECOOJIBETHO U 3a CYJICKMOT COBET Jla Jlajie CBoja
necdununyja. CyAcKUOT COBET MOjKe /la TBPAUW [eKa BiajiaTa ro
MMa TOBapoT Ha /IOKaKyBarbe 3a BUHATa HA OOBUHETHOT ,,HAZ[BOP
o7l pa3yMHO JIBOyMembe“, HO THe He cMeaT Jla ce OOHUaT Aa To
neduHUpaar ,,pa3yMHOTO JIBOyMembe".5?

HeKoJIKy mpuMepu Ha TOJIKYBalbe Ha CTaHIapaoT Ha
IOKa)KyBamke HaJIBOP O Pa3YMHO JIBOYMEIhE O/ CTPaHa Ha aJIBOKATH

MHTepecHO e [la ce BU/IM KaKO CTaHIapAa0T HaJBOP O] pa3yMHO JBOYMEHE
ro TOJIKYBaJie aJIBOKATUTe BO HUBHUTE 3aBPUIHM 300POBU yMaTeHU [0
IIOPOTHUTE BO HEKOW aMepPUKaHCKHU CY/IOBU:

[Ta mobpo, KakKo 3HaeTe IITO e Ipe3yMIiija Ha HeBUHOCT? Kora
3HaeTe JjleKa uMaTe mpe3yMIlliija Ha HeBUHOCT? [ I[pounTaB KOJIKY IIITO
MO’KEeB MaTepujajii Ha OoBaa TeMa, a KOJIKY 3a Balla nHdopmMalija
- HeMa MHOT'Y HallMIIaHU TPYJOBHU 3a oBa Hauejsio. Mlako ce paboTu
3a 6a3UYHO Haueslo, M3HEHAYBAUKM € Toa IITO MAJIKy TPY/IOBU Ce
HaIlMIIIaHU 3a Hero, a HajmoOpoTo objacHyBake Ha OBa HAyejsIo IITO
CyM ro uyi Oellle 00jacHYBameTO Ha MOPAHENIHWOT IIpeTcedaTesl
Ha AJBoKaTcKaTa Komopa Ha KamudopnHuja - rocrioguHoT Ilo3zed
Bos, KOj UMa IMMOMMHATO MPUJIMYHO JOJIT0 BpeMe BO OBUE CYJIHUILIMU
KaKo aZIBoKaT. Toj peue: 3aMUC/IM CU aKO MOKEII JleKa HajOJTMCKUOT
yjleH Ha TBOETO CEeMEjCTBO WMJIM TBOjOT HajMWJI W HajIoBepiuB
rnpujates e OOBMHET 3a KPUBMYHO Jeo. Kako Ou pearupan
Ha Toa? Co HeBepyBame? Otdpiame Ha obO6BuHeHHeTo? Bepba
BO HEBUHOCTa Ha TBOjOT IIpUjaTesl OJITHOCHO TBOjOT POJHUHA?
OpnbuBaie Ja ro IPOMEHUII CTaBOT C€ JlojleKa He TU ITOKayKar,
JloKa3 Mo JIoKa3, JieKa Mpe3yMIllijaTa Ha HEBUHOCT He JIPKU Bojia
BO 0BOj ciydaj? Toa e cTaBOT IITO Tpeba Ja ro MMail BO OJHOC Ha
IIpe3yMIIIfjaTa Ha HEeBMHOCT. Ty TpeOa [a vMall MeHTaJjieH CTaB
KOj ce CIIpOTMBCTaByBa Ha OOBHHYBalheTO, KOj HE MY ITOKJIOHYBa
Bepba Ha HCTOTO. MeHTasileH CTaB KOj MHCHUCTHpa Jla TU Ouje
majeH I0Ka3s, IBPCT [O0Ka3, KBAaJIUTETEeH /I0OKa3 KOj Ou Te HaTepas
Ila CTeKHeIll MOpaJIHa yOeIeHOCT 3a MOCTOeHhe Ha BUHA JI0 HUBO Ha
BpcTa curypHocT. TBojaTa 3akjeTBa ro 6apa TOKMY TOa U TOKMY
3aToa Jla ce Oujie MOPOTHUK e moceOHa AUCIUIUIMHA OUAejKU Mopalil
Ila pa3sMMCIyBall MOPA3/IMYHO O] HAUMHOT Ha KOj BOOOMYAEHO
5% ['nac, napa. 387, (HarjaceHo BO OPUTKMHAJI, U30CTABEHW BHATPELIHU LIUTATH).
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pasMuciyBaMe BO CEKOjAHEeBHUOT KUBOT. CUTe HUe CMe IpefMeT
Ha JBoyMele. Ke uyeMe HeKoja MNpuKa3Ha U CKJIOHM CMe [ia
BepyBaMe [leKa Taa e BUCTMHHUTA. McTOTO BakKu M 3a TrJlaCUHUTe.
Ty KakKo MOPOTHUK Mopall Ja ja MpeoOpaTHUIl TaKBaTa CKJIOHOCT,
Taa cocemMa 4YoBeuKa TeHJleHIIMja, U Mopalll ceJlejKu Ha Toa CTode
Ila My Cce CIIPOTMBCTaBHII Ha 0OBUHYBameTo. IlITo 3Hauu Ttoa? Toa
3HaAuH JleKa Tpeba Ja ro 3eMelll CeKOj eJleH JIoKa3 BO OBOj IIpeJIMeT
U [a ro aHaJu3upall U Ja Oujenr cKelTudeH KOH Hero W Jia He
BepyBalll BO Hero, M Jia ro CBPTUII HAoMauyKy 3a Jla BUAUII J1ajiv
¥Ma MaHU WJIM e KOHTaMUHUpaH, a ako OTKpUell JieKa JI0Ka3oT e
TaKOB Toraii ro otdpsail 1 Tpeba ga ouaen ocooeHo BHUMAaTeIeH
Kora Ke Tpeba [a ja aHajM3upall TeopujaTa Ha OOBUHUTEICTBOTO
HaACITPOTHU JOKA3HUTe, a jac OBJle Ke roBOpaM Ha0JIro 1 HAIIMPOKO 3a
pas3fiMKaTa BO paMKUTe Ha e[JeH cjlydaj TioMery IoKasu U Teopuu, 1
Ila buzern ocobeHo BHUMaTeIeH Kora 0OBUHUTEJIOT, KOj HacTaIyBa
CO MEHTaJIeH CTaB JjeKa OOBUHETHUTEe ce BUHOBHU, Ke ,IIpolieTa’ H1u3
20.000 cTpaHMII TPaHCKPUIITH UCTAKHYBAjKU T'O CEKOj 1IUTaT, CEeKOj
300p WITO Ke My IMOCHY;KU Aa ja ,IIpojaje“cBojaTa Teopuja [eKa
OOBHHeETHUTe ce BUHOBHU. TW BCyIIHOCT Tpeba J1a ro IpesrcTyBall
TPAHCKPUIITOT CO OOpaTeH MeHTaJIeH CTaB, a Toa e JieKa OOBUHETUTe
ce HEBMHHM, TaKa IITO Kora OOBUMHUTEIOT BEIITO M MaKOTPITHO Ke
ja TIeTe cemyMm JleHa MpeykaTa Ha BMHATa CO Toa IITO Ke ofbupa,
celleKTHpa, Bagud O]l KOHTEKCT, U30CTaByBa M IIpeHeOperHyBa
paboTu 3a Ja My ITIOMHHe TeopujaTa 3a MOCTOehe Ha BUHA, T MOpa
Ila Oujieln BHUMAaTeJIeH 3aToa LITO ToAa LITO I'o [TPaBU OOBUHUTEJIOT €
TOKMY OHa IIITO TH He Tpeba ja ro npaBull. Tu Tpeba 1a ro mpaBuIl
TOKMY CITPOTMBHOTO. Ilpe3ymmiiyjaTa Ha HEBHUHOCT HMa eJHa
MOIITHe ITpaKTUYHa I1ocjieiuiia, a Toa e JieKa Taa I'o cTaBa TOBAapoOT
Ha JIOKa)KyBalheTo BP3 eJlHa CTpaHa U CYJOT Ke THU KayKe UYUTajKu
IUPEKTHO O[] UHCTPYKLIMUTE IITO Ke T'Y JoOMell U HalTuCMeHO KaKo
U YCHO JeKa Mpe3yMIlliMjaTa Ha HEBMHOCT I'O CTaBa TOBApOT Ha
IIOKa)KyBaheTo HaJIBOP Ol pa3yMHO JIBOyMele BP3 Jip;kaBaTa, Bp3
o06BuHHUTeIcTBOTO. CO APpYyru 300pOBH, MPEe3yMIILIjaTa HA HEBUHOCT
ofpenyBa JeKa OOBHUHHUTEJICTBOTO M CaMO OOBMHUTEJICTBOTO IO
“Ma TOBaApOT Ha [JOKa)KyBalbeTo 3aToa IITO ojibpaHaTa He Mopa
Ila ToKa)KyBa HeBUHOCT. Toa e oHa IITO I'o NpeABH/IyBa 3aKOHOT U
IIOKOJIKY TU KaKO IMMOPOTHUK IO ITPeMeCTHIIl TOBApOT Ha JI0OKa)KyBakbe
Bp3 opOpaHaTa ojf OWI0 Koja IpUYMHA U Ho6apam onmbpaHaTa
7ia TOKa)KyBa HEILITO BO OBaa Cy[HHIL[a, TH CO ToOa ja MpeKplilyBalil
TakKBaTa 3aKOHCKa 3arioBe]l M TBojaTa 3akjeTBa. [locTojaHo u
ITOCTOjaHO CYM CBEJIOK Ha Toa JeKa Kora OOBUHUTEJICTBOTO HeMa
IIOKa3u, Kora OOBMHUTEJICTBOTO HeMa CJIydaj, Toraml IpuberHyBa
KOH CTapMOT TPUK Ha 3aMeHa Ha Te3WTe M Toraml BuU ce obpaka
BaM Ha TOPOTHUIIUTE CO CIeJHHUOB PETOPUUKU apryMeHT: ,30IITO
OOBUHETUTEe He ro JoKaykaa Toa?“ OOBMHUTEJIUTE II0CTaByBaaT
Mpailllama Toraiil Kora HemaaT JloKasu. ,Kage e MaHTUIOT 3a JOK?
Kage e meueTo?“ OOBUHUTE/INTE Ke ce HaBpaTaT Ha CBOETO BOBEIHO
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u3jarame 3a Koe CyJIOT ToBeKe IaTu BU Harjlacu Jieka He e JIoKa3
3a HUIITO BO OBOj ITpelMeT U Ke KayKaT: ,Kaze e Toj mokas?“ Toa
ce IpaBM KOra OOBHMHUTEJICTBOTO HeMa JIOKa3W U BO TAKOB CJTIy4aj
THe caKaaT HeKaKo Jla T'o TipeMecTaT TOBapOT Ha JIOKa)KyBamheTo, HO
BHe TTIOPOTHUIIUTE MOpaTe Jia 3HaeTe JieKa BO TaKBU CUTYal[U1 TOKMY
TOA e HaMmepaTa Ha OOBUMHHUTEJICTBOTO M MopaTe ja o0e3beauTte
3alllITUTa O UCTaTa... Ml ;a ro muMaTe npeaBu (DaKTOT AeKa OHa IIITO
OOBMHUTEJICTBOTO BCYIIHOCT BU I'O TOBOPU € JileKa THe OBJie HemMaaT
cinyuyaj. Ke Bu peuat: ,Cakam ma ¢pauTe mnoraeq KoH (PakToT IITO
OOBHHETHTE He ycIleaja Jla ja JoKayKaT cBojaTa HeBMHOCT". MeryToa,
TOA He e OHa IITO BUe Tpeba Jla ro mpaBUTe, TYKY € TOKMY OHa IITO
He Tpeba Ja ro mpaBuTe... IIPe3yMITIMjaTa HA HEBUHOCT € IIpBaTa
3aroBe;]l BO CyJHMIIATa U CO cebe TM HOCU ITpaBUIaTa 3a TOBApOT
Ha JIOKayKyBameTO U Kaj KOTo Jie;KU TOj ToBap. BropaTa 3aroBe[i e
IleKa Ha HUKOI'0 BO OBaa 3eMja He MOjKe Jla My ce ofi3eMe cji00oiaTa
OCBEeH aKO OOBUHUTEJICTBOTO MOHYAW JIOKa3W, JOKa3W HaJIBOP Of
pa3ymHO pABoyMeme. Co Apyrd 300poBU, TaKBaTa MPETIIOCTaBKa
IleKa OOBUHETHUTE Cce HeBHHH, KOja BHe MOPOTHUIIMTE Mopa j[a ja
rMaTe Ha YM, e IPeTIIOCTaBKa Koja MosKe Jia Oujie mobreHa caMo ako
MOCTOjaT JIoKa3u HaJIBOP O/] pa3yMHO JIBOyMele KOU ja coBaslyBaaT
ncrata. OBa UCTO Taka Oapa of Bac Ja ' HaIMyIITUTe BOOOMUYaeHUTe
HauMHU Ha pa3MHUCyBalhe 3aToa IITO JIOKOJIKY Ha KpajoT O] OBOj
CYZICKU Mpoliec — a jac HeMaM HUKaKBa /iBojb6a JeKa HeBMHOCTa Ha
OOBHHETHOT € U MOBeKe 0]f TI0KakaHa — HO JJOKOJIKY Ha KPajoT uMaTte
IIBOyMele OKOJIy BUHaTa WiIW MUCJIUTE JieKa ITOCTOM CaMO MOKHOCT
3a MOCTOoewe Ha BUHA, HEKa e Aypy U BepojaTHOCT 3a IOCTOeHhe Ha
BHHAa, CIIOPe]l 3aKOHOT IIITO CYZIOT Ke BU I'0 JlaJie, BUe He MOKeTe Jia
rjacare Jieka OOBUHETHOT € BUHOBEH JIOKOJIKY He IoceyBaTe IIBPCTa
yOe/IeHOCT 3a IOCTOeHke Ha BUHA JI0 HUBO HA MOpa/ilHa CUTYPHOCT,
IITO € HelITO TpaHClLeJIeHTHO W € MHOIY MOBeKe OTKOJIKY CaMo
MO>KHOCT, BEpOjaTHOCT, MO;KeOH, BepojaTHO, IneKynamnuja. Yecro
raTu MOPOTHULIMTE M3JIeryBaaT Off CyJIHUIlaTa OTKaKo Iylacajie ,He e
BHHOBEH" 3a HEKOT'0 3a KOI'o cMeTaJsle JieKa € MOKHO /1a IO U3BPIINII
KpuBUUHOTO Jiejio. Co Toa Tue ja U3BPIIWIE CBOjaTa MIOIKHOCT BO
11eJIOCHA COTJIaCHOCT CO JlaJleHaTa 3akKjeTBa. Mlako Mucsiam Jieka BO
OBOj C/Iy4yaj cuTyalldjaTa He e TaKBa, Cellak cMeTaM JieKa e BayKHO
Ila To UMaTe IIpeABH]] OBa IOCJeJHOBO IITO T'o KakaB. Baiilata
¢VHKIIMja BCYITHOCT € egHa coceMa TecHa (QYHKI[Mja BO IIPaBOTO.
[IpaiiameTo mpeji Koe CcTe HUCIIpaBeHU He e Tpalllalkhe Ha BUHAa WU
HeBUHOCT. He ce pabotu 3a Toa. BaM Ke Bu Oupat gageHu obpaciim
Ha IIpecyjiaTa U Kora Ke T'M ToTJieJHeTe UCTUTe 3a [a IrjlacaTe Ke
BUUTE JleKa He TIOCTOM Mpecyjia 3a HeBUHOCT. TakBO HEIITO HeMa.
[TocTou camo o6pa3sel; Ha IIpecyja 3a ,,BUHOBeH" U ,,He e BUHOBEH"
3a CeKoja off TOUKUTe Ha OOBMHEHHUETO... 3aToa IIITO BUe He Tpeba ma
ce 3amaparte co ITpalllambeTo Ha HeBUHOCTa. EMMHCTBEHOTO Ipalllamhe
3a Bac e: Jlajim 0OBMHUTEJICTBOTO MOHYAU JIOBOJIHO JOKAa3u KOU Be
yBepHrja HaJBOp O Pa3yMHO JABOyMelbe, OJTHOCHO Jajid CTeKHaBTe
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LIBpCcTa yOeJeHOCT 0 HUBO Ha MOpaIHa CUTYPHOCT BO BUCTUHUTOCTA
Ha HUBHaTa xurioreza? Toa e egUMHCTBEHOTO IIpalllamke. AKO
OOBHHHUTEJICTBOTO YCIleaio BO Toa - rJjlacajTe ,BUHOBEH"; aKo
OOBHHUTEJICTBOTO He ycCIleajio BO Toa, 6e3 oryeq IITO BHe JIUYHO
MHC/IUTEe 3a HEeBMHOCTA WIM 3a COMHEBamweTo, IJjacajTe ,He e
BUHOBeH". OHa co IIITO ce 3aHMMaBaMe BO OBOj CYJICKM ITpolleC KOj
Tpae 11 Meceln e ITpalIambeTo J1ajIv BU OMJIe pe3eHTUPaHu JOBOITHO
IIOKa3M KOoU Be yOeuie leKka OOBUHUTEJICTBOTO YCIIeasio /ia co3iajie
BO BaIllMOT VM LIBpcTa ybeIeHOCT JieKa BMHA ITOCTOU, 10 HUBO Ha
MopajiHa CUTYPHOCT.>?°

A cera, ABeTe TNpaBHU Hauyesla LITO CaKaM Jla TWM MPOAUCKYTUPam
CO Bac ce IMpe3yMIliMjaTa Ha HEBMHOCT U TOBApPOT Ha JOKaKyBame
HAaJIBOP O] Pa3yMHO JIBOYMee. 3a Ipe3yMIlijijaTa Ha HEBUHOCT BeKe
cnymHaBTe. CyujaTa BU 00jacHM IITO 3HAUM Toa. [Ipe3ymMmmuujaTa Ha
HEeBUHOCT BCYIIIHOCT 3HauM JleKa (paKTOT IIITO HEeKOj OUJI yaTiceH, My
Ousia ToJlHeceHa KpMBUYHA ITPUjaBa, TPOTUB HEro OMJI0 MOKPeHaTo
0OBUHEHUe U ce BOAU CYICKU TIpolieCc MPOTHUB HeTro - Toa He ce
IloKa3u MpoTuB Hero. Toa nulle HOCU 3allITUTHA HaMeTKa Koja ce
BUKa ITpe3yMIIl1ja Ha HEBUHOCT U TOj Taa HAaMeTKa ja HOCU 3a 11eJI0TO
BpeMeTpaeme Ha MocTarkKara, ceé o0 MOMEHTOT Kora JIBaHaeceT Jiyl'e
Ke OupaT yoeJleHU HaJIBOP OJ1 pa3yMHO JIBOYMee JieKa TOKMY TOj I'o
M3BPUIWJI JIeJIOTO Koe My ce cTtaBa Ha ToBap. CyaujaTa Bu objacHU
30IIITO € BajKHO, Off TIpaKTU4YHAa TJjiefJHa TOYKa, OOBUHETHUOT Jja Cce
cMeTa 3a HeBUH IIpe]] [1a ce C/yUIHAT Jloka3uTe. Ho jac cakam ga Bu
rpejioyam JieKa MOCTOM UM efiHa VIITe moba3uuHa yHaaMeHTaTHa
MMpUUYMHA 30IITO ja MMaMme Mpe3yMIlliMjaTa Ha HeBUHOCT. Kako 1rro
3HaeTe, BO KpHUBUYHATA MOCTAllKa KMMaMe MHOIITBO pa3/IMuyHU
npaBwia. VMimMaMe TIpolleCHU U TeXHUUKM ITIpaBWia, a UMame U
dyHgamenTanHu, MaTepujasiHu mpaBwia. [IpesyMmmiiujata Ha
HEeBUHOCT e TOKMY TaKBO TpaBuU/Io, Taa e Oe3pesepBHa. Taa e men
o/l HAlIMOT CHUCTeM Ha Ka3HeHa TipaBja ... Jac Ou cakaj BUe oBa Jja
ro pasbepeTe 11€JIOCHO W ceoraTHO Taka IITO Kora cyaujaTa Ke
BU T'O OMNMUIIIYBa WU o0OjacHYBa 3aKOHOT, a BHe Ke TW aHau3upare
U Ke oJyIydyBaTe IO OJIHOC Ha [JOKa3uTe, U Kora Ke BU KaKaT 3a
Mpe3yMIliijaTa Ha HEBUHOCT U 3@ TOBAapOT Ha [IOKa)KyBakme KOj e
Kaj 0OOBUHUTEJICTBOTO, TOA /ia He Oule HellITO IITO Ke BU Bjie3e HU3
eJITHOTO YBO U Ke u3jie3e HU3 JIpyroTo. Toa He e HEIITO IITO Tpeba Jja
ce caTy KaKo HEKaKBO TEeXHUYKO WM MpollecHO mpaBusio. Toa e
IlesT O]1 HAIlIMOT CUCTEM Ha Ka3HeHa IpaBza. M Toa e moBp3aHoO U O
HalllaTa MpeTcTaBa 3a Toa IITO MPeTCTaByBa KPUBUYHUOT ITPOTOH ...
CakaM J1a ro KaKaMm CJIe[THOBO: [IOCTOjaT BeIITal[y 32 OTIIeUaTOoL Of
ITPCTH, OATUCTUYKY BEIlITall, MeJUIITMHCKY BEIlITalli, UCTPaKUTEITN

520 Matthew Bender Inc.2001, Criminal Law Advocacy (OnbpaHa Bo KpMBUUHOTO [TPaBo) 3aBPIiIeH 360D
Bo ciyuajot JIyreto mpotuB Ckuxopc ( People v. Skyhorse) o7 ctpana Ha afiBokaToT Leonard Weinglass,
http://www.claraweb.us/wp-content/uploads/2013/07/Reasonable-Doubt-NC-2002.htm  (mmocnenen
rat mpucTareHo Ha 14 HoemBpu 2016).
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- Cé OHa IITO Ke BU IaJiHe Ha IaMeT, a ce KOPUCTHU 3a 1ieJIuTe Ha
rcTparata U KpUBUYHUOT MTPOTOH — OOBUHUTEJICTBOTO Ha ApsKaBaTa
[leHcunBaHUja ro MMa Ha pacrojiarawkbe. A ILITO KWMa JIUIETO
OOBUHETO 3a KPUBUUHO Jies1o? JInileTo 00BUHETO 32 KPUBUYHO [IeJIo,
Bue, jac unu Koj 6uso Apyr rparaHuH Ha Jip;KaBarta [leHcuniBaHuja
ja UMaMe Tipe3yMmIIiijaTa Ha HeBUHOCT. OBa BU I'o KayKyBaM 3a Jja ro
rMaTe OBa MpeABU/[I Kora Ke I' pa3rjefiyBare JJOKa3uTe BO CIYYajoT
1 Kora Ke ofjjtydyBaTe 3a ucTuTe. [[pyruoT KOHLIeNT BO MPaBOTO €
TOa IITO OOBUHUTEJICTBOTO Ha [leHcusBaHUja Mopa Jja To JoKaKe
OHa IIITO I'0 TBPAMY HAZIBOP O] pa3yMHO JiBoyMelbe. [1a 7o6po, 1iTo e
TOa pa3yMHO IBoyMeme? CynujaTa Ke ro gecpunupa toa. CyaujaTa Ke
KayKe HellITO OTITPUWIMKA BaKa: TOj Ke Kajke JleKa pa3yMHO JBOYMeHe
€ OHOj BUJ] [BOYMeHe IITO OW Mpe[u3BUKAIIO eIHO Ppa3yMHO
nvlle [a ce MOKojieba BO BpCKa CO Toa Toa Jlajii Ke JlejcTBYBa BO
HeKoja paboTa Koja My e BaykHa. Toa e OHOj BUJI IBOyMembe Koe Ou
Mpeu3BUKAaJIO eJHO Pa3yMHO JIUIle [ja ce BO3[P/KU O]l IejCTBYBambhe
BO BpCKa CO HeKoja paboTa Koja My e O] HajBUCOKa BayKHOCT.
Ce paboTu 3a peasiHO JIBoyMeme. Toa He e HeKoe WU3MUCIEHO
IIBOyMelbe, OJTHOCHO JIBOYMeHe IITO OU ro M3MUCJIUIe BO TyiaBaTa
3a Jla ja u30erHeTe HempujaTHaTa JO/FKHOCT Jla OCYAUTe HEKOro.
OOBUHUTEJICTBOTO He Mopa Jla ja JOKa)KyBa CBoOjaTa XUIIOTe3a
HaJIBOP O]l CEKAKBO JBOYMEHe 3aToa IITO IBOYMEHe MOyKe a ce
1Ma 3a Cé U CellTo, T1a 3aToa Toa Mopa Jia Oujie pa3yMHO JBOYMEHe.
MHaky Bue HOCUTe OJIJIYKM CEeKOjAHEBHO BO TEKOT Ha He[esaTa.
O[IyKrUTe KOU I'M HOCUTe CEeKOjAHEBHO BO TEKOT Ha HejlejlaTa He
ce of] TAaKOB BUJ, KaKBa IIITO e OJIJIyKaTa Jla YTBPJIUTe Heuuja BUHA
I HEBUHOCT, 3a KOja ce o/iHeCcyBa KOHIIENTOT HaJIBOP OJ] Pa3yMHO
IIBOyMeme. Bue BO JKMBOTOT MO’KeTe Ja CU OJjIyuuTe Jajiu Ke ce
KauuTe BO BO30OT Koj TprHyBa Bo 08:30 HayTpo uWiIu Ke OoTujeTe CO
CBOjOT aBTOMOOMJT HA paboTa, Aaau Ke HOCUTe OJle/Io U KpaBaTa Uiu
Ke bupiere HecpopmasiHo obsieueHM, Janu Ke OTHUieTe Ha pydeK BO
pecTopaH WM Ke KacHeTe CeHJIBUY BO CeHJBUUYApHUIIA U Jaiu Ke
n3jie3eTe CO JleBojkaTta Wid He. Bue JIMUHO ja HOCUTe Taa OJJIYKa,
Bue omytyuyBaTe fjany Ke HOCUTe Ofle/Io U KpaBaTa, J1ajiid Ke oTujieTe
Ila pydyaTe BO pecTopaH WU He, WU Ke KajKeTe leKa He cakaTe Jia
n3jie3eTe CO AeBojkaTa. Bue Bo cuTe oBUe ciyyau r'd OJjMepyBaTe
aJITepHaTUBUTE U HOcUTe ojjiyka. Ho Toa He e TakKoB BUJ OJJIYKa
3a Koja jac oBjie BU roBopaM, 3aToa IITo AeduHUIIMjaTa 3a pa3yMHO
IIBOyMelbe Bejlu JieKa Toa e JIBOyMele Koe OU Mmpeiu3BUKaJIo eJIHO
pa3yMHoO fiuiie fja ce BO3JIP>KU O] lejcTBYBake Bo HeKoja paboTa Koja
MY e O] HajBHCOKa BayKHOCT. KakoB BUJl ofiyTyKa Ou Ousia Taa Koja 6u
Ousta moBp3aHa co paboTa OJl HajBUCOKa BasKHOCT 3a Bac? Ila Toa
6u Moskesio Jla bufle oJfiyIyKaTa /ajid Ke cTanuTe BO Opak, manud Ke
rMarte JieTe, JaJiv Ke ja ipoMeHuTe paboTraTa, Jaiu Ke KyluTe HOB
CTaH WU Ha Koj (haKy/ITeT Ke TO UCITpaTuTe BaIIUOT CUH. EBe TOKMY
BaKOB BHJ] OJIJIYKa, TOKMY BaKOB BHU/[I OJJIYKa € OJIMI|eTBOPeHre Ha
KOHIIETITOT pa3yMHO ABoyMeme. [1a 3aToa, Kora Ke ru pasrieyBaTte
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IIOKa3UTe BO OBOj C/Iyyaj, Kora Ke ' olieHyBaTe U ITPOIMYIITaTe Kako
HM3 CHUTO U Kora Ke [iojeTe 10 MOMEHTOT Jia ja JoHeceTe oJIyKaTa,
Be MoJiaM 3a Taa ofjIyKa Jla pa3MuC/IyBaTe Ha HAUMH /ieKa e Toa BUJ
Ha OJI/IVKa KaKo BO IIPUMMEepPUTe IIITO BU I'M JAI0B IIpeaMaKy.>?’

O6enunetoTo KpasicrBo (AHriuja u Besc)

CyactBoto Ha Ob6eguHeToTo KpascTBo Bo moBeKe HaBpaTU ce 0OUAYBaIo
Ia ro nmeduHUpa pa3syMHOTO ABOYMEHe, HO Cé [0 JieHeC ITOBHUCOKHUTE
CYJIOBU 'l TIPOTJIacyBaat oBUe JiepUHUITUN 32 HETOUHH. MlaKo TTOBUCOKUTe
CY[IOBU VKajKyBaaT Ha Toa JeKa Cy[uuTe Tpeba, OMIITO 3eMeHO, /ia ce
BO3[pPsKYyBaaT oJ /laBalbe Ha AeUHUIIMja Ha IMopoTaTa, CJIeqHUBE CIydau
cé VIIITe OoCTaBaaT MpPUMeEDP 3a HAUMHUTE Ha KOU CTaHIap[oT Ha Pa3syMHO
IIBOYMelbe He cMmee WK He Wipeba Nia ce meduHupa.

Bo Kpynatua tipottius Camepc (1952), KpyBUUHMOT ariejialliOHEeH Cyj Ha
Ob6enuHeToTO KpascTBo cMmeTas JieKa He e IperopawinuBoO Ja ce JaBaar
yIaTcTBa Ha ITopoTaTa 3a ieuHUIIAjaTa Ha pa3yMHOTO JIBOyMelbe OuiejKu
objacHyBamweTO IMpeJIN3BUKYBa VIliTe Morojema 30yHeTocT.”® Bo Cawmepc,
aryTMKaHTOT TOAHe T >Kajiba Ha HeroBaTa OCYAWTeJIHA Ipecy/la M Ka3Ha
3a Kpaykba oj1 ctpaHa Ha KasHeHuoT KBaprtasieH cyn Bo Capu (okasieH
KpuBUUeH cya Bo AHrivja u Besc).>?® lako KpuBUUHUOT arlesialiioOHEeH CY]I
YTBPWJI JleKa HeMa OCHOB 3a Melllalkhe BO OCy[uTe/IHaTa Ipecya Uid BO
KasHaTa U ja omOouI kasbata, [IpeTcepgarenoT Ha cynoT ['omap man HeKou
3abesiellIKY 3a ynoTpebaTa Ha U3pa3oT ,pa3yMHO IBOyMee >

Kora ru cymupar fjokasuTe Ha KpajoT Ha CYJIeHheTO CYAeUKUOT CYja N3jaBUl:

Hue ru kopucteBMe 300pOBUTE ,, pa3yMHO ABOYMelhe “. Ha HeKou yre
1M € TeIlIKO Jia o pa3bepar Toj u3pa3s. CurypeH cyM jieka Bre HeMa Jia
MMaTe HMKAKBU ITOTEeIIKOTUN BO pa361/1paH>eTo Ha Toa. AKO ,u;oj,ueTe
OO 3aKJIYUOK TeMeJlIeH Ha OOKa3uTe KOpHCTejKH ''m OoBHME€ H3pa3u:
,,OBa Mo3kebu ce CJIyquJio, a MO3Kebu u He ce CTIY‘JI/ITIO“, TOTrall TOoa
€ Pa3yMHO [IBOYMeEbhEe. He cakam Oa ce goBeneTre a0 TOj CTeIleH Ha
pa3sMucCiyBakbe aKO BalllIMOT peaJiIeH CTaB e: ,,Toa MO’JKe CaMO [a e
e/lBaj BO3MO>KHO"... ['7leajTe Ha Toa of acIleKT Ha OOMYHUTE JIyre,
KaKO [Ja pa3MHCJ/IyBaTe 3a HEILITO BO BalllMOT CeKOjﬂeHeBEH JKHUBOT.
,[[EU'II/I BHe, KaKoO 00UUHU nyfe, aKoO Toa OMJI0 HEIITO KayKaHo o
Ballli MpujaTenu 6u OWie CKJIOHU Jla UM BepyBaTe wiu He? Toa e
OHa IIITO Cce MojApa3dupa noy ,,pasyMHO ABoyMemwe“. Toa He e HeIlITo
IIOBP3aHO CO KaproHoT Ha aJBOKaTUTe, TOa € CaMO eldeH BN Ha
cy[g KOj OOMUYHMOT YOBEK BO CBETOT I'0 HOCHU Kora o4JiydyBa 3a CBOU
paboTu, 3aToa IJiefiajTe Ha Toa O]l Taa rjieJHa TOUKa.>!
2’ Matthew Bender Inc.2001, Criminal Law Advocacy (OnbpaHa Bo KpUBUUHOTO [IPaBo) 3aBpliieH 300p
Bo cnyuajor KomonBenToT npotuB Xamed (Commonwealth v. Hammen) of cTpaHa Ha agBOKATOT
Richard DiMaio, http://www.claraweb.us/wp-content/uploads/2013/07/Reasonable-Doubt-NC-2002.
htm (nocnepmen mat npucrarneHo Ha 14 HoemBpu 2016).
528 Kpynatta tpottius Camepce (Regina v. Summers), [1952] 1 All E.R. 1059 (moHaTamy Bo TekcToT Camepc).
2 Camepc, mapa. 1059.

%0 Camepce, napa. 1059.
1 Camepc, 1059-60.
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[Tpu xkanbata, [IpecemaTenoT Ha anenauoHUoT cya ['ogapa® pekot:

Ceé yiiTe He CyM CJVIIHaJA HEKOj Cyll [1a Jajle 3aJI0BOJIMTeTHA
mecduHUIIMja 3a TOA IITO € ,pa3yMHO /IBOYMeHe“ U 3aToa Ke Ouje
MHOTY Mof00po akKo Toj m3pa3 He ce Kopuctu. Cekorail Kora
cyzioT ce obuayBa /la 00jacHU ILITO ce Iojpa3dupa Mmop Toj U3pas,
objacHyBameTO HMa TeHIeHIIMja a pes3yJTupa BO IorojiemMa
30YHETOCT OTKOJIKY jaCHOCT. 3aToa e J1ajieKy I1ojIo0po HaMecCTo Jia ce
KOpHCTaT 300POBUTE ,,pa3yMHO IBOYMEHEe“, a 1oToa Jja ce objacHU
IIITO e Pa3yMHO JIBOYMelbe, a U ce KayKe Ha rmopoTara: ,,Bue Tpeba ma
OCyAuTe, CaMO aKO CTe 3a/J0BOJTHU CO JIOKa3uTe JlaJleHu Ojf CTpaHa
Ha OOBUHUTEJICTBOTO JIeKa KPUBUUHOTO JIEJI0 € cropeno*. [loporaTa
Tpeba [a 3Hae JieKa He e JI0 3aTBOPEeHUKOT Jia ]a IIOKa’KyBa CBojaTa
HEBUHOCT TYKYy OOBUHUTEJICTBOTO Tpeba /ia ja JoKaske HeroBarta
BMHA U [IeKa e Hej3uHa JIOJLKHOCT /ia TW pasrjefa JoKasuTe U Jia
BU/IM JlajT € 33J0BOJIeHa OJf MCTUTe, TaKa IITO Kora ja JlaBa cBojaTa
Ipecyzila Mo>Ke Jla ce UyYBCTBYBa CUTYpPHA JjeKa Toa e BUCTUHCKaTa
npecyma.ss

Camepc TIOKa)KyBa JleKa MosKe Jla Oujie TelllKo Jia ce medrHUpa pa3yMHOTO
IIBOyMelbe 1 leKa OOUANTe UCTOTO Jla ce 00jaCHU MOsKe J1a ja 30yHU ITopoTaTa
HaMeCTO Jla TO I0jaCHU OBOj TepMHH. Bp3 ocHoBa Ha Toa KpuBuUYHHOT
aresial[iOHEeH CYI peropayvat fia He ce feuHUpa TePMUHOT U 3aKTYUIUIT
IleKa ToJIo0po pelileHre 6U OUIIO caMo [ia ce KOPUCTHU TOj TEPMUH.
[TpecepmaTesioT Ha amealMOHUOT Cyi, ['ofapji, MOBTOPHO IO MOTBP/IUII
CBOETO MUCJIeHe BO BPCKa CO PU3UKOT O] 30YHETOCT Npu AeDUHUPAKBETO
Ha pa3yMHOTO ABoyMeme Bo KpyHatua tipouwius Xetichopuu u @eprau (1955)>34.
WcTakHyBajKu [eKa ,efleH cjydaj HAUKOrall He e JOKa)kaH aKo HeKOj of
IopoTaTa € OCTaBeH BO HEKOj CTelleH Ha JiBoyMeme“,>® [IpecemgaresioT Ha
aresyaloHUOT cyfl ['ogap/ u3jaBuJI eKa 3a opoTaTa e yIlrTe 1o30yHyBauKu
aKo ce obuze ma ro medrHUPa Pa3syMHOTO JIBOYMEE:

Enna gpyra paboTa IITO e CIIOMHaTa € Toa IITO Ce BelIu JieKa
3aMMCHUYAPOT r'o KOPUCTEJI caMo 300poT ,,3a70BosieH”. Toa Mmokebu
e Taka, 0cOOeHO Co orjie]l Ha OPOjOT HA HeoJaMHENIHU C/Iydau BO
KOH ce I10jaBU OBa Tpalllame, JIeKa CyM ' 3aBeJl CyJIOBUTE Kora CyM
pekoJ1 Bo [Camepc] ... MEC/IaM [ieKa e MHOTY JKaJjIHO Jla ce pasroBapa
co TopoTara 3a ,pa3yMHO JIBOyMembe“, Oujiejku obpassioskeHujaTa
3a Toa IITO €, a IITO He e Pa3yMHOTO [BoyMele uyecTo Oea

52 Rayner Goddard (1877 -1971) 6un nipeTcefatesn Ha arneyialMoOHUOT cyji Ha AHrauja of 1946 mo 1958
roguHa. Goddard e rmosHaT 10 HEroBWUTe CTPOTM KA3HU M KOH3ePBAaTUBHM CTaBOBU, U OMI HapeueH
»Turap*. Toj Bo emHa mpuuKa Bo 1957 rofiuHa 3a efieH yac oTpnst mect »kanou. Bumu Allan Wingate,
Lord Goddard: His career and cases by Glyn Jones and Eric Grimshaw (Jlopzmot T'omapz, HeroBaTa
Kapuepa U cyfewa ofl ['muH [lonc u Epuk ['pummio) (London, 1958); The Last of the Tiger, Time, 1
September 1958, goctuatiHo Ha http://content.time.com/time/magazine/article/0,9171,863716,00.html
(mpuctaneno Hal4d arpun 2016).

% Camepc, napa. 1060.

53 Peeura upouwius Xetighopt u @eprau (Regina v. Hepworth & Fearnley), [1955] 2 Q.B. 600 (monaTtamy
BO TEeKCTOT Xetihopiti u DepHu).

% Xetichoptu u DepHau, apa. 603.
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HUCKJTYUYUTEJTHO TEeIKU Jla ce cjieflaT U JeKa e MHOI'Y TelllKo Ja U ce
Ka)Ke Ha TopoTaTta UITO e Toa pa3syMHO JIBoyMmeme. [la uM ce KaKe
Ha TIOPOTHUIIUTE JleKa Toa He TpeOa Jla Oujle HepealHO IBOYMeEhe
e HellITO UITO He /jaBa BHUCTHMHCKA Hacoka. Jla UM ce KaKe JeKa
Pa3yMHOTO JIBOYMEme € TaKBO JBOYMEHe IIITO MMpeAu3BUKYyBa efjeH
YOBEK [la ce IBOYMU 3a CBOUTe JIMUHU PabOTU He MU ce UMHU JleKa
MpeHecyBa HeKOj TTocebeH cTaHAap/; efleH WieH Ha IopoTaTa MoyKe
Ila KajKe [leKa Ke ce JJBOYMM 3a HEIITO, a JIPYT WieH MOKe Jja KaxKe
IleKa BOOIIIITO He O6U ce MBOyMesT 3a ucToTo. Criope/i Toa, TocouyBam
IleKa 6u O6uo mogoOpo /1a ce KOPUCTU HEKOj APYT u3pas co Koj Ha
ropoTaTa camo Ou 11 ce TIpeHesia MUCJIaTa fieKa Tpeba /a oCcyu camo
aKo Cce YyBCTBYBa CUTYpPHa BO BUHATa Ha OOBUHETHOT.>®

Toj moHaTamy u3jaBUJI:

bu Mu Owio MHOTY >Kajl ako ce cMeTa JieKa ciaydauTe Tpeba Ja
3aBHcaT of] yroTpebaTa Ha ofjpefieHa (popMyra WiIK ofipeieH 300D
um 30opoBu. [loeHTaTa e Jleka mopoTaTa HajlpBo Tpeba ma Ouje
HacoueHa JieKa TOBapoT e ceKorail Ha OOBMHEHMeTO; BTOPO, JleKa
rpeJl Aa ocyaaT Tpeba fla ce UyBCTBYBaaT CUTYPHU BO BMHATa Ha
00BUHETHOT. JIOBOJIHO € aKo e Toa HarpaBeHo.>Y

[IpecepgaTenoT Ha arnealiMOHUOT cyA ['ogap 3aKIyUmII:

Ce HajfleBaM [ieKa HeMma Jila ce CcMeTa JieKa HUe yTBpjlyBame HeKOj
rnmocebeH 00K Ha 300POBU, He, TYKY HUE BelnMe JeKa IOKeTHO
e /la ce KajKke HeIlTO MoBeKe OTKOJIKY camMo 300poT ,3aJI0BOJIHU" -
cMeTaMe JIeKa IpecyjiaTa Tpeba j1a ouje MoHUIITeHa. >

Bo Kpynatua tpowius Yune (1976), KpuBUUHMOT arenaioHeH Cyh, THU
IIpeayIIpeaus CYIUNUTe Ja He ce 00uayBaar Ja ,,00jacHaT IITo ce Ioipa3oupa
o7 ‘CUTYPHU' WIM LIITO Ce MoJipa3oupa 1o ‘pa3syMHO JBOYMemme 53
Bo Yun: mopmHOocuTeNIOT Ha KajbaTa Owa OOBMHET 3a Kpaykba of
cynepMmapkeT. Jlomeka Owi BO cCynepMapKeTOT OOBHUHETHOT CTaBUJI
HEeKOUW HaMHUPHUIIM BO TopOaTa 3a masapyBaibe, a HEKOM BO KOJIMUKaTa Off
cyriepMmapkeToT. Kora cTurHaa Ha Kaca Toj U ja Jgaja Topbara Ha cBojaTa
IIeBOjKa U IUIaTUJI CaMo 3a HAaMUPHULIATE BO KoyinukaTa. Toraii 611 3anpeH
Ol JINLIeTO 3a 00e30eIyBakhe Ha PO laBHUIIaTa KOj ja TOBUKaJI ITOIMLIjaTa. >0
3a BpeMe Ha OJTy4yBamkeTO Ha MOpOoTaTa, MaKo MpeIMeTOoT U3riaedast AeKa
e CJIyuaj IIITO CeKOjaHeBHO Ce CYAU BO MHOTYTEe KPUBUUHU CYZIOBU, ITIOpOTaTa
rMaJia MOTelIKOTHU Aa JoHece mpecyna. [IpeTcemaTesioT Ha mopoTara ro
nHGOpMUpa CcyaujaTa:

[IpobnemoT u3rnena JeKka ce KOHIIEHTpHUPa OKOJIY [ABOjOUTe Kou

ri uMmame. HeKo/lKyMuHa O] Bac, BK/IVUYBajKu Be W Bac, Baile

536 Xetichoptu u depHau, mapa. 603, (M30cTaBEHN BHATPENTHU LIUTATH).

5 Xetichopti u @eprau, iapa. 604.

538 Xetichopt u depHau, iapa. 604.

5% Pezuta tipowius YuHz (Regina v. Ching), 63 Cr. App. R. 7, 10 (1976) (moHaTamy BO TeKCTOT JuHz).
>0 Jyne, mapa. 8.
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BHCOUECTBO, MCTaKHaa JieKa aKo nMamMme OUJI0 KaKBa [1B0jOa, Torart
Ila He r'o mporjiacyBame 3a BUHOBeH. Toa e oHa IITo Hé Mauu.>*!

He e jacHO manu mopoTHULIMTE camMO MY KasKyBajle Ha cyAujara JieKa Tue
nMasie JIBOjOM, WM JIeKa MM OWIO MOTPeOHO pasjacHyBale Ha Toa IITO
3Hauu ,JB0j6a“.>*? Cymujata ro IPOTOJKYBa/l HUBHHUOT KOMEHTap KakKo
ropoTara Jia 6apa moHaTaMOIIHU HACOKU U MM TO JIajl CJIeJHOBO YIaTCTBO:

Ha 06BUHUTEICTBO € JOJKHOCTA [ia I'o IOKa)Ke 11eJI0TO OOBUHEeHUe
Ha TeMeJl Ha JIOKa3uTe HaJIBOP Ofl pa3yMHO JIBOyMeme. Pa3yMHOTO
IBOYMEIEe ce BeJlU [eKa e IBOyMemhe Ha Koe MOJKeTe Jla My JajieTe
MpUYMHa, a He caMO HepeasIHM MIMIEeKyIalluu, Kako ro ce: ,Ila
HUIIITO BO OBOj CBET He € CUTYPHO, HUIITO BO OBOj CBET He MOKe [1a
ce JoKaske“. Jac OM peKos JeKa Toa e geduHUIIMjaTa HA Pa3yMHO
IBOYMEHEe - HEIITO Ha Koe MOjKe Jla My ce IIperuiie IpUYUHA.
[ToHeKoralll ce BejIu JleKa Toa e OHa IITO MOKe Jla BiIMjae BP3 Bac,
aKo pasrjiefiyBaTe HeKoe OU3HUC Mpaliame. Ha npumep, mpaiiame
IIOBP3aHO CO XUIOTEeKa Ha BallIOT JIOM, WJIM HEIIITO CJIMYHO Ha Toa.>*

[To oBa yraTcTBO mopoTaTa ja HalyluITuIa CyJHullaTa /a JoHece OJiJIyKa U
ce BpaTusia YeTHPU MUHYTHU TIOJIOI[HA co Tipecyda. IloporaTa ro ocymuna
IOJTHOCUTEJIOT Ha jKajibaTa CO morojieM OpPoj Ha IJIacCOBU, eIMHAeCeT Ha
eJleH 3a TIpBaTa TOUYKa Ha oOBHMHEHHeTO 3a Kpaykba, a ro ocjobopuse 3a
BTOpaTa TOUKa 07 0OOBUHEHUETO 3a Kpaykba.>**

Bo rojiHeceHaTa Kaji0a aryIMKaHTOT TBP/Ies [ieKa OBa yIlaTCTBO JIafleHo Ha
ropoTaTa pe3yITUPaIo co MOHU30K CTaHlap]l Ha JOKaKyBabe OU/iejKu 1o
IoOMBamkeTO Ha YIIaTCTBATa, IOPOTHUIIMTE JIOHe le KOHeuHa OJ/TyKa BO POK
OJf UeTUPU MUHYTU MAKO THEe CO YaCOBH ja JUCKYTHpaJie IpBaTa ToOUKa.>*

KpuBuuHMOT amnesalyoHeH cyp ja oTdpaun kanbara.>*® CygoT objacHUI
IleKa BO TIOBeKeTO cjlydyau CyIUuTe Jla He ce oOujyBaaTr Ja ,o00jacHaT
HITO ce TIOJ[pa3bupa co ,CUTYPHU' WM IITO ce Mojapa30oupa Ioji ,pa3syMHO
nBoyMerbe‘“.> CymoT IMoTCeTWaI ieKa BO ,[I0C/IeIHUTE ABe AelleHUH UMaJIo
OpojHU ciTydau IIpef; 0OBOj CYI, O] KOM HEKOU Owie YCIenIHu, a HEKOU He
KOU Jloaraat TyKa OuJlejKu CyiurTe CMeTaarT /ieKa e KOpPUCHO 3a MopoTaTa
Ila [ajaT KOMeHTap 3a Toa IITO e CcTaHapj Ha JoKasKyBame“.*® Cymor
MCTaKHaJl IeKa UCKYCTBOTO ,[TOKayKaJIo leKa BAKBUTE KOMEHTapU CO3/laBaar
Temkotun“.>* CynoujaTta JIoTOH M3jaBUJI ieKa 0BOj C/Iy4daj € UCKJTYUOK:

OBa e BUJI Ha Cjlyyaj BO KOj, KAKO LITO BeKe MOCOUMBMeE, TTIOpoTaTa
BepojaTHO caKajia TOMOII 3a Toa IITO ce mMoApasbupa mop
»aBoyMemwe"“. CyaujaTa cMmeTas jieKa THe Oapasie IMOMOII U TOj ce

1 Yyne, napa. 8.
2 Yune, mapa. 8.
> YuHe, iapa. 8.
4 Yyne, mapa. 8.
> YuHe, napa. 8.
>0 Yyne, mapa. 11.
7 Yyne, mapa. 10.
8 Yyne, mapa. 10.
> Yune, napa. 10.
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obupesn ma uM ja gage. Toj umai mpaBo Ja ce oOujie U Toa € CeTo
OHa IITO TOj ro cTopui. Toj usrinega JeKa ce ap>kejl IOHaACTpaHa off
hopMyInTeE KO ce OCYIIeHU O] OBOj Cy/, KAaKo ILTO Ce ,,BU] Ha IBOjOU
KOU ce jaByBaaT BO BAIllUTe CEKOjIHEBHU PabOTH WIM BO BalllMOT
CEeKOjoHeBeH KMBOT" U He YIIOTPeOMII mpuMep, KOj BeKe Ol rmpep,
CYIIoT, ,,BUJ] Ha JIBOjOM KOU MOjKe J]a ITOCTOojaT Kora ce ooujiyBaTe aa
OJIJIVUHTE BO BAIIMOT YM KaKOB Bl HA MOTOPHO BO3UJIO Jla KyrmuTte“.>>°

[lonatamy, cyfoT u3jaBUJI [eKa O BpeMeTO Kora cyaujata ' CyMUpasl
IIOKa3uTe, TOj MMaJjl MOKHOCT JlJa T HaOJbyyBa MOPOTHULIUTE U IMMOPaIU
TOoa Tpebasio Ja ru usbepe HajcOOABETHUTE 300POBU CO KOU MOKEJI Jla UM
obOjacHU Ha MMOPOTHUIIUTE JleKa He Tpeba Jla loHecyBaarT Ipecy/ia MPOTUB
0OBUHETHOT, OCBEH aKo MopoTaTa He e CUr'ypHa Bo HeroBaTa BruHa.>” CyzioT
ce OTIIpesI Ha ciyuajoT Boattepc tipoutius Kpaauuatua (1969).52 Bo Boatuepc,
CYZIeUKUOT Cyuja BO JaMajKa i1 Jajl Ha ITopoTaTa JI0JIro objacHyBaibe 3a Toa
IITO Ce TIoJIpa30Kpa o] pa3yMHO JIBOYMelhe, TIopay IITO OWI KPUTUKYBaH
Ha UCTUOT HAUMH KaKo U yraTcTBaTa 3a nmoporaTta Bo YuHz. Kputukure bune
pasrienaHu of cTpaHa Ha /| p;KaBHUOT COBET>> KOj 3aK/Iy4mII:

Ilo MOMEHTOT Kora ' CyMUpaJl IoKa3uTe CyarjaTa BO CY/ICKUOT ITpoliec
MMaJT MOKHOCT Jia TU HabsbyyBa nopoTtHutiure. Criopep requInTeTo
Ha wieHoBuTe Ha COBETOT, HAjIOOPO € /la ce OCTaBuM Ha HEroBOTO
IIMCKPEIIMOHO MPaBo a ' n30epe HajcooABETHHUOT 30Up Ha 300POBU CO
KOU Ke 1 TTOMOTHe Ha tiad ropoTa J1a pa3bepe fieka He Tpeba fja loHecyBa
Tpecyzia IMMpoTUB OOBUHETHOT OCBEH aKO He e CUT'YPHa BO HeroBaTa BUHA,
aKo cyJidjaTa cMeTa ieKa HeKoj 071 HUB ITOpa/iv HeTlo3HaBake Ha CyJIcKaTa
ITOCTAITKa e BO OIMacHOCT JjJa MUCJ/IU JieKa The ce 3aHMMaBaaT CO HeKoja
crietprUHA 3a7]ada 3a Koja MMaaT MHOTY MaJIKy MO3HaBaibe, a He JIeKa
caMo Tpeba J1a ro TIpMMEHAT 3[IpaBUOT Pa3yM KOj 'O KOPUCTAT Kora ce
CITpaBYBaaT CO BayKHU CEKOjIHEBHU PA0OTU Ha JTIOKa3UTe M3HEeCeH! Ha
IJIaBHUOT ITpeTpec, Toralll yIioTpedaTa Ha BAaKBU CIIOPe/I0ON KaKo Taa IIITo
e KopucTeHa of cyaujata CMoJI BO JaJIeHHOB C/Iy4aj, 6e3 pasjvKa Jaiu
Co 300pOBUTE CO KOU Ce U3PaswI, WK CO 300pOBU KOPHUCTEHU BO OMJIO
KOj O]I IPyTUTE C/Iydad Ha KOM ce OCBPHaJI, MOKe Ja OuaaT KOPUCHU
U CTiope]] I7iefIUIITeTo Ha wieHoBUTe Ha COBeTOT, HEMa IITO Jja UM ce
IpuroBopu.>>*

Bo cynckara mpakca Ha BpuTaHuja pa3syMHOTO [IBOYMeHe OCTaHyBa
HepeduHUpPaHO.>>

>0 Yyne, mapa. 10.

S Yune, mapa. 10.

%2 Boatiepc upouius Kparuuauwia (Walters v. The Queen)[1969] 2 A.C. 26 (moHaTaMy Bo TEKCTOT Bosttiepc).
553 CYyZICKUOT KOMUTET Ha JIP’)KaBHUOT COBET e HAajBUCOKATa MHCTAHIIA 3a »Kajiba 3a MpeKyoKeaHCKUTe
Tepuropun Ha ObemuHeToTo KpascTBo U TeputopuuTte 3aBUCHU off KpyHaTa, Kako M 3a OHUe 3eMju
oz KOMOHBETOT KoM TO MMAAT 3a[p:KaHo MpaBoTO Ha ykaiba mo HejsuHoto BucouectBo Bo CoBETOT
WK, BO C/Ty4aj Jia ce pboTH 3a pemnyoruka, 1o CyackuoT koMmuteT. Bugu Judicial Committee, Overview
(Cygexu  Komuuiell, ZeHepanHo) gocuiauHo Ha http://privycouncil.independent.gov.uk/judicial-
committee/ (mocnemen nat rmpuctareHo Ha 14 arpui 2016).

>4 Bonttiepe, miapa. 30 (HarmaceHo BO OpUrMHaJI).

% Bugu David Pannick, Jurors Who Are in Reasonable Doubt (ITopottiHuyu Kou ce coouysaaiii co pasymMHo
gsoymeme), Times (London), 17 janyapu 1995, at 2. Bugu ucttio wiaka Thomas V. Mulrine, Reasonable
Doubt: How in the World is it Defined? (PasymHo gBoymerve: kKako e gecpuHupaHo 8o caettiowi?) 12(1) Am.
U. Int'l L. Rev. 195, 218 (1997).
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Kanapa

CnuuHo Ha cymoBuTe Bo ObeauHeToTO KpasicTBo arenanoHUTEe CY/I0BU
Ha KanHaya mmaat ofibueHo fla To JedHHUpaaT PasyMHOTO JIBOYMEMbe.
CnegHuoB cy4aj ja wiaycTpupa geduHUIIMjaTa Ha e[eH CY[IeyKd cyauja
Koja BpxoBumot Cyz Ha KaHasia cMeTast fieKka He e JIOBOJTHA.

Bo KpyHatua tipowius bpajgoH TIOMHOCUTEIOT Ha jkajibaTa OUJI OCyIeH I10
MeT TOUKU O] 0OBUHEHHEeTO 3a ceKcyasleH Harmaz.>>® OTKako 3armoyHasie co
IMCKYCUUTEe 3a JOHeCcyBalhe Ha OJjJlyKa IopoTaTa WCHpaTuia IHCMO 0
cyZMjaTa co Koe bapasia TOHAaTaMOIIHU YITaTCTBa BO BPCKa co flepuHUIIjaTa
Ha pa3yMHO JiBoyMeme. CyJIeuKroT cyaidja UM To Jiajl CJIeJIHOBO YIaTCTBO:

(i) ...aK0 MUC/TUTE leKa OOBUHETHOT BEPOjaTHO € BUHOBEH WY IIOCTOU
BepOjaTHOCT J1a € BUHOBEH, HO Cellak UMa pa3yMHO JIBOyMee, ToTall
Tpeba Toa IBOYMebe Jla TO MCKOPUCTUTE BO KOPUCT HA OOBUHETHOT;
... (ii) ... TIO pa3rmeayBameTO Ha CUTe JIOKa3H Kaj BaC MOKeOu MOCToU
pa3yMHO JIBOYMelbe 3a Toa [lajidi OOBUHETHOT € BUHOBEH WU He;
... (iii) ... aKo cTe efiHOT/IAaCHU BO TOa JIBOYMelhe, Toraml Tpeba Toa
IIBOYMEHe J1a TO UICKOPUCTUTE BO KOPUCT HA OOBUHETHUOT.>

AnenauuyoHuoT cyd Ha KaHajza ja moTBpAua IipecylaTa CMeTajKu JieKa
IlajileHuTe yIaTCTBa He ITpeTCcTaByBaaT peBep3ubMIHa rpemika.>>® Ciaydajor
cturHan rpe; Bpxoauot Cya Ha KaHajia Koj ja ycBoust skajibaTa 1 Hape Il
HOB CVIICKHU ITpoiiec.>>
BpxoBHuot Cya Ha KaHajzia McTakHasl JieKa Ipalliamarta oji IopoTaTa Tpeba
Ila ce OfiroBopaT Ha ,BHMMAaTeJieH, 1leJIoceH U IMpaBuwieH HauuH".>*° Toj
OLIeHWJ JleKa ,3eMajKu ja TpelBUj Ba)KHOCTA Ha TOBApOT Ha JOKa)KyBaibe
1 Pa3yMHOTO JIBOYMeHe Koe e QWITep 3a UHTErPUTETOT U JIOBEP/IMBOCTA Ha
rpecygara U 3a IMIpaBUYHOCTA Ha Cy/leleTo Ha OOBUHETHOT, YITaTCTBaTa O]l
CYZIeUKHOT cyauja Tpeba ma OuaaT BHMMATEIHO, JIYLIMIHO UM CKPYITY/IO3HO
ucropaBHK“.>%!
CyzioT cMeTaJt JieKa MpU OLIeHYBaWEeTO [1aJId yIIaTCTBaTa Ha CYJeUKMOT Cyirja
3a TOBApOT Ha JIOKa)KyBaibe ITpeTcTaByBaaT peBep3UOWIHA T'Pelllka CyJIOT
Tpeba /a pasriepa:
i. Jayr ocriopeHuTe yIiaTCTBa ce CIIPOTUBHU CO OHA IITO e KayKaHOo
BO UHUIIUjaJIHUTE YIIaTCTBA WIN €JIHOCTAaBHO Ce I'PEeIlIHU CaMU I10
cebe; u
ii. [Janu, OTKaKo HeJloc/je[JHOCTa WIW TpellikaTa e rocTaBeHa BO
KOHTEKCT Ha OOBUHEHHMETO KaKo LieJIMHA, [TOCTOU pa3yMHa MOK-
HOCT JIeKa TopoTaTa O]l JIafIeHUTe YIlaTCTBa MOyKebu Ouia Ha-

5% Pezura tpowius Bpajuion (Regina v. Bpajgon), [1995] 4 S.C.R., 253, mapa. 4 (moHatamy BO TEKCTOT
BpajgoH).

>7 bpajgoH, niapa. 5.

»8 BpajgoH, mapa. 9.

> BpajgoH, napa. 25.

0 BpajgoH, napa. 16.

! BpajgoH, napa. 18.




KOMITAPATUBHO UCTPAJKYBAIGE

BeJleHa Jla MpUMeHU CTaHJap/ Ha JOKaKyBame KOj e IoMait off
CTaHJIApPZIOT Ha JOKa)KyBalbe HAIBOP O]l Pa3yMHO [IBOYMEMhE,
WJIU TTOT'PEINTHO /ia TO TTPUMEHU TOBapOT Ha JOKayKyBabe U CTaH-
Iap/ioT Ha pa3yMHO JBOYMeHe MpHU JIOHeCcyBame Ha HUBHATa
mpecyma.>®?

CymoT cMeTas JeKa MPBOTO YVIATCTBO Ha CyaujaTa, Kora ce pasriefyBa
BO KOHTEKCTOT Ha CHUTe yIaTCTBa Ja/leHW Ha IopoTara, He MO’Kejo jfa
ja HaBege MopoTaTa Jla MPUMEHU CTaHap[ Ha [OKa)KyBame MoMajl of
MOTPeOHUOT CTaHAAp/ Ha JOKaKyBalbe HaZBOP OJl Pa3yMHO ABOYMerbhe.>"
Toj cmeTran geka, Mako BTOPOTO OCIIOPEHO VIIaTCTBO OWIO 30YHYBauKo
3a roporara, ,,camo 1o cebe Hema /ia Oujie TOBOJIHO 3a J]a ce Hape/iu HOB
cyncku mpotiect.>% Cemnak, CyJIOT CMeTajl jeKa TPeTOTO YIIaTCTBO, CO Koe
I1 ce HaJIO}KyBa Ha MopoTaTa feka Tpeba fa Oue efHorgacHa BO CBojaTa
IBOjOa mpej ma mporjacy ocJI000uTe IHa Tpecy/a. ,,01/1a jacHa rpemika‘. >
CymoT objacHMT:
Mako nmpecygaTaHaiopoTaTa Mopa Jia Oujie e JHOTIaCHa, TOPOTHULIUTE
6u MoKejie Jja JI0jiaT /1o Taa Mpecyda Co Ipe3eMare Ha pa3IudyHu
rpaBi. OBa yIaTCTBO 'M PAacUIIa/Io CUTe TPETXOJIHU YIIaTCTBa Ha
CYIEUYKUOT CYja 3a Pa3yMHO JIBOYMEHE .... 32eJHO CO MPETXO/THOTO
YIaTCTBO, TIOCTOM pa3yMHa MOYKHOCT JieKa IOrPelllHUTe YIIaTCTBa Ha
cyaujaTa MO)KeOH ja HaBejie TopoTaTa HeIlpaBUJIHO /ia TO TTPUMEHU
CTaHJIap/IOT Ha Pa3yMHO ABOYMEbE 3a Jia J10jjie 10 CBojaTa Ipecyia.>®®

Cyzort ja ycBouJI ;KajibaTa ¥ Hapeaua HOB CyZCKU mpoliec.>®

%62 bpajgoH, mapa. 19.
%5 BpajgoH, mapa. 21.
>4 BpajgoH, mapa. 23.
%5 Bpajgon, apa. 24.
%% BpajgoH, mapa. 24-25.
7 BpajgoH, napa. 25.
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I CYACRKA ITPAKCA HA ECUII

Cynckara mpakca Ha ECYII 3acny:KyBa BHMMATEJIHO pasTyiellyBabe.
3emjuTe Kou ja umaat nornuinaHo EKYII ce nmox jypucaukiuja #a ECYIL.
[Ta 3aToa HeroBaTa UHTepIIpeTalyja U MpUMeHa Ha CTaHIapAoT Ha Pa3yMHO
IBoyMembe, in dubio pro reo, TOBapoT Ha [IOKa)KyBame, MMpe3yMIlujaTa
Ha HEBUMHOCT U reHepaJIHO OHa IITO 3HaAuM MpaBUYHA I1OCTaIKa, CJIYKU
KaKO HAacOKa M OCHOBa 3a JeUHUpame Ha HUCTUTE BO HAI[MOHAJTHUTE
JIETUC/IaTUBU U BO [JOMAIIIHATa Cy/iCcKa ITpaKca.

CTAHIAPIOT HA JOKAJKYBAIGE KOJ I'O
ITPUMEHYBA ECUII

Bo I'puxuotu cnyuaj>®® om 1969 ropuna, EBporickata KoMmucuja 3a YOBEKOBU

npaBa (KomucujaTta) mopasa /ia ofjlyun Koj CTaHIapAoT Ha JIOKa)KyBarbe

Ila TO TPUMEHM BO OIleHYBambeTO Ha JOKa3uTe MOBpP3aHM CO HAaBOIUTE 3a

rnoBpea Ha wieHoT 3 o EKYIL.>* KoMucujaTta cmeTasia jeKa oOBUHYyBamaTa

3a MoBpeJla Ha WwieHOT 3 Tpeba Jla ce AoOKasKaT HAMIBOP O] Pa3yMHO

IBoyMeme. Taa moHaTtaMy objacHWIa JieKa ,pa3syMHOTO ABOyMeHe He e
Xy

IBOYMEHhe TeMeJIeHO Ha CaMO TeOPeTCKa MOKHOCT' ", TYKY ,e IIBOYMEmhe 3a
KOoe MOjKe JIa ce JazaT npuduHm“.>°

Bo [I'pukuoti crydaj BnaguTe IIOJHOCUTeIM Ha OapameTo ([laHCKa,
HopBemika u IlIBegcka) ru mpoinpusie® cBoute bapama Ao KomucujaTa

%8 JlaHcka tpowius ['puyuja, 6p.3321/67, Hopsewka tpowius I'pyuja, 6p.3322/67, Illsegcka tpottius
I'pyuja, 6p. 3323/67 u Xonaxguja tupotius I'pyuja, 6p.3344/67, EBporicka komucuja, 1969, (moHatamy Bo
TEKCTOT [ puKuol Cayydaj).

% YeHoT 3 oni EBporickaTa KOHBEHI[Wja 3a 3awiiliultia HA UOBEKOBULUe UpaBa U OCHOBHU C1060gu
npenBuayBa: ,HUKOj He cMee fa Oupe TOAJIOKEH Ha Maueke, HEeUOBEUKO WIM TOHMKYBAUKO
riocTaryBatbe 1in KasHyBame“. CoBetor Ha EBporia, EBporickaTa KOHBEeHI[Wja 3a 3allITUTa Ha YOBEKOBUTE
IpaBa 1 OCHOBHUTe c/1I000/1, M3MeHeTa co MpoTokosnuTe 6p. 11 u 14, 4 HoemBpu 1950, ETS 5.

S0 'pukuoti ciydaj ctp. 196, mapa. 30.

1 loyeTHUTe aryIMKalMK COZIp>Kea HABO/IM coryiacHo yjeHoBuTe 5, 6, 8, 9, 10, 13 u 15 ox EBporickaTa
KOHBeHIIMja 3a 3awliullia HA uoBeKoBUllle Upasa U OCHOBHUle caobogu. Bupm M3Bemraj Ha
[Torkomucujata, Tom 1, ctp. 1; I'pukuotu cayuaj, 12 Y. B. Eur. Conv. H.R., mapa. 3 (1969).
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BKJIYUYBajK HaBO/M 3a TOPTypa U MaJTpeTHupame Ha IIOJIUTUYKU
3aTBOpeHuLr coriacHo uieH 3 om EKYIL. AmiukaHTuTe rogHele OoKa3u
BO O0OJIMK Ha M3BeLITau 3a pa3iuuHu (GOPMU HA TOPTYPA U MaITPETUPabe
U JIMCTa Ha HaBogHUTe KpTBU.”? Ty:KeHaTta Bnaga (I'puwuja) ja ocriopuiia
IIOTYIITeHOCTa Ha [0Ka3uTe TBP/iejKU JieKa THe ce HeIoBOJIHU.”” ['piiuja
MCTO TaKa MPUIOsKKUJIa TOKa3W CO KO I'Y OCTIOpU/Ia HAaBOJIUTe 3a TOPTypa U
MaJITpeTupame, Kako Ha MpUMep I'PUKOTO 3aKOHO/IaBCTBO, TIOKYMEHTHUPaHU
JIoOKa3d M CTATUCTHUKA, KaKO W HEKOJIKY u3BelliTau Ha MeryHapogHUOT
KoMmuTeT Ha L[pBeHUOT KpCT.>”*

KoMucujaTa ru mporsjiacuyia HaBOJIUTE Ha IMOJHOCUTEJIUTE Ha Oaparmarta
3a JOINYIITeHU 3aK/IydyBajKu JieKa MaKo HUBHUTE JOKa3u BO Taa ¢a3a He
Ouse OBOJIHU, TTPaBHUTE JIEKOBU HaBeleHU O] CTpaHa Ha rpykara Bjajia
He OWe COOABeTHU HUTY e(peKTUBHU >, 3eMajKU ja MpeaBuU]l aKTyeJHaTa
cutyauuja Bo ['puuja®®. KoMucujaTa yrBpausa eKa, mpej ga ce OCBpHe Ha
CYIITHHATa Ha OOBUHYBamwaTa OMJI0 HEOMXOIHO ,,71a Ce OApe/iu Mo3ulirjaTa
Ha oJipeJeHH ITpalllaba Ko Tpeba J1a ro yrBpaaT HaUMHOT Ha Koj Komucujara
Ke ' cIiuTyBa JiokasuTe“.>” [la Taka IpalllaimbeTo IITO ce [TOCTaBUJIO ITpes,
KoMucujaTa 6umo Koj e ,,cTaHAapAoT U Cpe/iCTBaTa 3a JOKa)KyBambe KOu
Tpeba /a ce NpUMeHAT" MpPHU OlIEHYBAaleTO Ha JIOKa3uTe JAOCTaBEeHU Off
CcTpaHa Ha aryIMKaHTuTe.>8

KomucwujaTa ce rrpou3Heria leKa HaBojiuTe , Tpeba fa ce IoKasKaT HajIBOP O/
pa3yMHoO nBoyMembe“.”? Komucujara ro medpuHupaia pasyMHOTO JIBOYMEhe
Ha CJIeJIHMOB HAaUlH:

Pa3yMHOTO [IJBOyMele He 3HauM [IBOyMele Ha TeMeJl Ha Camo
TeopeTcKa BepojaTHOCT, HUTY IaK JBOYMele Koe ce IojaByBa 3a
Ia ce nM30erHe 3aKJYYOK 3a KOj IIOCTOM HecoTJlacyBamwe, TYKY Toa e
IIBOYMee 3a Koe MOyKaT /la ce HaBejaT IPUUUHU KOU ITPOU3JieryBaaT
of Tipe3eHTUpaHuTe parTu.>®

KoMucujaTa He fajia HUKaKOB OCHOB 3a J]a 'O MOJJP>KU CBOjoT U360p Ha
cTaHAap/ Ha pa3yMHO JBOYMEHe KOj IToJ01IHA OMJI IOTBPIeH O] CTpaHa Ha
ECYII u ce mpuMeHUIT BO HEKOJIKY APYTrU CJIyJau.

Bo cnyuajot Hpcka (1978)°% emHa of cTpaHUTE ja OCIIOpH/Ia IPUMEHIMBOCTa
Ha CTaHJIap/oT Ha Pa3yMHO IBOYMeme ITPU OljeHa Ha [JOKa3uUTe 3a HaBOJITHO
npekpiryBamwe Ha wieHoT 3 og EKYII. [ToTBpayBajku leKa cTaHAAapoT Ha
pa3yMHO JIBOYMe€e e TIpUMeHeT Bp3 OCHOBa Ha ojijiykata Ha KomMucujaTa

2 'pukuotu ciydaj, ctp. 187, mapa. 6-7.

5 [pukuotu ciydaj, ctp. 187, mapa. 4.

4 'pukuotu ciydaj, crp. 188, mapa. 8.

5 [pukuotu ciydaj, ctp. 187, mapa. 5.

0 KoMucujata rocebHo yKaykasia Ha pa3pellyBameTo Ha TPUEeCeT Cy/INK U jaBHU OOBHUHUTEN BO 29 Maj
1968 ronuna. Bugu ['pukuotu cnyydaj, ctp. 187, mapa. 5.

7 'pukuotu ciydaj, ctp. 194, mapa. 23.

8 [pukuowi cnydaj, ctp. 194, mapa. 23.

9 ['pukuowu ciydaj, crp. 196, mapa. 30.

80 Mpykuotu ciydaj, crp. 196, mapa. 30.

81 Upcka tipowius ObeguHetiowio Kpaacuiso, 25 ECUII, Ser. A, (1978), (moHaTaMy Bo TeKCTOT Mpcka).
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Bo I'pukuowi cnydaj, ECUII momosHUTETHO ja 00jacHMJI AOBOJIHOCTA Ha
IIoKa3uTe MOoTpeOHA 3a HCIIOJIHYBamke Ha OBOj cTaHmap/. Toj moman meka
IIOKa3 HaJIBOP OJI pa3yMHO JIBOYMele Tpeba Jia mpousjiese of JAOBOJIHO
CWJIHU, jaCHU U COTJIAaCHU 3aKJTYUOIIY WY O] CJTUYHU HETTOOUTHU (paKTUUKU
MMPeTIOCTaBKU.

Bo cnyuajor Hpcka Bnapgata Ha O6emuHeroTro KpasicTBo ce crmpaByBajia
CO Jlejla Ha Tepopu3aM M3BpIIeHU O]l CTpaHa Ha WieHoBU Ha Mpckara
penyonukaHcka apmuja (MPA) u nojanau rpynu Bo CeBepHa Mpcka.>®?
BrnasiaTa BoBesia rmoceOHU OBJIacTyBama 3a 3a/ipKyBarbe U IMPUTBOP Oe3
cyzeme. OBue OB/IaCcTyBaba Ousie HAIIMPOKO KOPUCTEHU ITPOTUB YWIEHOBUTE
Ha VIPA 1 npoTUB /I1ila OCOMHUYEHH 3a copaboTka co MPA.>%

WpckaTta Bnaza rogHesa npeTcraBka /1o Komucujata HaBeJlyBajKu JleKa
pa3/IMuyHUTEe TEXHUKU Ha UCITpalllyBalhe KOPUCTEeHHU O] CTpaHa Ha BJIaCcTUTe
Ha ObenuHeToTO KpasicTBo Ouie eTHAKBU Ha TOPTYPa U MaJITPeTUPabe CO
LIITO JIOBeJIe JI0 MpeKpIlyBamke Ha uieHoT 3 og EKYIT.>%

Bnamata na OOemuHeToTo KpasicTBo He ru ocrmopusja HaBOIUTeE 3a
npekpiryBaibe HausieHOT 3 o EKYII. Cemnak, Taa cMeTasia IeKa KOPUCTEHETO
Ha TaKBUTe TEeXHUKU Ha MCIIpalllyBame IpuliaraaT Ha MUHATOTO; THUE
TeXHUKM OWie HaIylITeHW M HeMasjio Jia ce IIOBTopaT BO WAHMHA.’®
Bnagmata Ha OGenuHetoTo KpasicTBo TBpjiesia JieKa CIIpoBeflyBa pa3HU
MEpPKH 3a CITpeuyBaibe Ha TOPTYpa U MajJITpeTUpame 1 3a 00e30e1yBame Ha
obeclITeTyBabe 3apaiui MOKHUTE TTOCTIeIULIM O UCTUTe.>50

[Ipu olleHyBawme Ha [OKa3WUTe MOJIHECEeHW O]l CTpaHa Ha aruyIMKaHTOT
KomucujaTa ce ocBpHaia Ha I'pukuotu ciydaj v To ycBousia CTaHAapAo0T Ha
pa3syMHO JIBOyMeme.>d

WpckaTta Biajia ja ocnopyBajia TpMMeHaTa Ha CTaHAApAOT Ha Pa3yMHO
nBoyMetbe. Taa TBpfesa meka oBoj cTaHzap Ovt mpeMHory KpyT. MpckaTa
BJIaJla TBpZesia JleKa ako ce MpUMeHHU CTaHAap/loT Ha Pa3yMHO JBOYMEE,
CHUCTEMOT Ha W3BpIIyBame (rapaHiifja) Ke ce MoKaske KaKo Hee(UKaceH.
Bnagara moHaTamy TBpAesia JieKa BO Cjydaj Ha prima facie pnokasw,
IIp>KaBUTe KOM Hema Jila My TIOMOTHAaT Ha Cy/IOT Jja ja OTKpue BUCTUHATa Ke
ro u3berHaT u pU3UKOT Ol YTBPIyBame Ha MoBpejia Ha YIeHoT 3.5%8

%82 pcka, mapa. 4, 11-12, 16. KoHGMKTOT Mery oBue [IBe IpyIy OWJT ITPeTCTaBHUK Ha AHTAarOHU3MOT Mery
KaTonuLuTe u npotecraHTute Bo CeBepHa Mpcka. MIPA, Koja 6uia JOMMHAHTHO KATOMUKa, Oapaia
He3aBUcHOCT off ObemuHeTOT KpasicTBo, a Joja/luCTUTe, MpeTekKHO MPOTeCTaHTH, ce MPOTHBesie Ha
uzejaTta 3a He3aBUCHOCT. Mpcka, napa.l5.

58 Upcka, mapa. 38-39.

%4 OBMe TeXHMKM Ha MCIIpallyBame, T.H. ,[IeT TeXHUKU" BKIIyUyBajie CTOee (MM KIleuerme) MOKPaj
SUJT BO HETIPUPOHA TI0JI03K0a, MalTpeTUpare Ha JIMIETO OTKAKO IMTPEeTXO/IHO MY e TIOKpUeHa TIaBaTa,
JIIITYBake Off XpaHa U COH U JIpYyru MpakTuku. Mpckara Biazia TM cMeTasia OBUe MTPAKTUKHU 3a TOPTypa
1 HEUOBEUKO, OJIHOCHO MOHMKYBAUKO MocTtanyBame. Bugu Mpcka, napa. 2, 96-104, 106-07, 161, 167, 169.
85 Upcka, napa. 153-54.

58 [pcka, mapa.152-53.

%7 fpcka, napa. 161.

388 Mpcka, napa. 161.
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Opn npyra crpaHa nak Biasiata Ha O6eauHeToT KpascTBo mobaparna off
ECYII ga ro cnegu ctaHOapZoT KOj e yecBoeH Bo I pukuouu ciayuaj.>® ECUIL
ro MOTBPAWI TpuctarnoT Ha Komwucujara 3a ,,Jloka3 HaZBOP O] Pa3yMHO
IBOyMeme", TIOTIIMpajKu ce Ha ['pukuoiu cirydaj.>° rma usjaBui geKa:

3a olleHyBamwe Ha JIOKa3UTe CY/IOT YCBOU CTaHIap[ Ha JOKa)KyBambe
»HAJIBOP O] pa3yMHO JIBOyMele“ HO JjoflaBa ieKa TaKOB CTaHap/I
Tpeba [la mpoussiese o [AOBOJHO LBPCTH, jaCHU U COTJIaCHU
3aKJIY4OLIM, WUJIU O] CJIMYHU HEITOOUTHU (DAaKTUUKHU ITPETIIOCTABKU.>!

Cernak, BO 0BOj KOHKpeTeH ciiydyaj KoMmucujaTa yrBpanaa geka IIpakTUKUTe
Ha UcIpallyBakhe ITpeTcTaByBaJie roBpega Ha wieH 3 ox EKYII.>%?
CrietmduuHOCTa Ha CTAaHAAPAOT Ha pasyMHO ABoyMerse mpu ECYII ce
notrnupa Ha ynoratra Ha ECYII mocBeTeHa Ha 3alITUTa Ha YOBEKOBUTE
IMpaBa Ha Ap>kaBHO HUBO. Bo mocrankuTe rpen ECYUII Hema mokas3u Kou ce
HepornyiTeHu: CyOT MMa MOK CJTOOO/JHO Jla T'U OlleHyBa JloKasuTe.>
TonkyBameTO Ha CTaHAApIOT Ha pa3yMHO ABoyMele oA ctpaHa Ha ECUII
OMI0 KPUTUKYBAHO BO PaMKHUTEe Ha CIIPOTUBCTAaBEHUTE MUC/IEHa TajeHu
oJl ofipe/ieHN CY[uU TOPajii Toa IITO OCTaBajio IperojieM IPOCTOp Ha
cy[icKaTa JuCKpellMja W caMoBosue.”® Kputuuapure TBpjiesie Jieka e
JIECHO TY;KeHaTa CTpaHa Jla IpeJu3BUKa JIBOj0a BO YMOBUTE Ha CYIUUTE
CO U3HecyBamwe Ha JOoKa3u KOW BO CUCTEMHUTe Ha OOMYajHO IpaBO He OU
6uste HUTY Jo3BoeHU.>> Ha mpumep, Bo ciydajot Jlabuuia (2000) ocym o
cellyMHaeceTTe cyiuu Ha ['0jileMUOT Cy[JCKU COBeT u3jaBuJie:

Cyzmor co MHO3UHCTBO TIJIaCOBM CMeTasl /ieKa IMOJHeCUTeI0OT Ha
’KasibaTa He TTOKa>KaJl ,,HaJIBOP O] CEKOe Pa3yMHO JBOYMEHe“ eKa
TOj OWJI MOUIOKEH Ha MaJITpeThpame Bo [ImaHoca KaKo IITO TOj
TBp/iesi. Mako Hue co MHO3MHCTBO Ha IJIacOBU Ce corjlacyBame ieKa
MaTepujajinTe MPWIOKEHU O] CTpaHa Ha allJIMKaHTOT ITpeTcTaByBaaT
HCKJIYUMBO prima facie [oKa3u, CBECHU CMe 3a TEIIKOTUUTE KOU

9 Mpcka, napa. 160.

0 Upcka, napa. 160.

1 Hpcka, napa. 161.

2 Upcka, napa. 147.

% Havuosa u gpyeu upowius Byzapuja (Nachova and others. v. Bulgaria), 6p. 43577/98 u 43579/98,
06.07.2005, napa. 147 (moHatamy Bo TekcToT Hauosa), BO Koj ce HaBepyBa: ,Bo rnocrankara ripeg Cyior
He TOCTOojaT MPOLECHHU TTPEUKH 3a OMYIITEHOCTa Ha [JOKA3UTe WK MPeTXO/IHO YTBpeHa hopmMysia 3a
olleHKa Ha Jiokasute. Cy[IOT I YCBOjyBa 3aKJTydOIIUTE KOU Ce, CIIOPE]] CYAOT MOJAPKaHU co ciobosHa
OlIEHKA Ha CUTe JIOKa3M, BKIIYUYBAjKM TU 1 OHUE 3aK/IyUOIIM KOU MOJKe Jla ITpousJieryBaar o hakTure
U rojiHecolTe Ha JfBete crpaHu. Criopes; BOCTaHOBEHATa CyZCKa Ipakca, elleH JIoKa3 MOKe [a
Mpou3siese Off JOBOJIHO LIBPCTH, jaCHU W COTJIACHU 3aKJTydOL, WK Off CJINYHU HEMOOUTHN (haKTUUKM
MPETIOCTaBKU .

% Bugu Jlabutia tupotius HUtianuja (Labita v. Italy), App. 26772/95, 6 arpun 2000, 3aeqHUYKO [1€/TyMHO
M3BOEHO MUcee Ha cyauuTe (Joint Partly Dissenting Opinion Of Judges) Pastor Ridruejo, Bonello,
Makarczyk, Tulkens, Straznicka, Butkevych, Casadevall And Zupancic; Bugu uctio tiaxa Sonja C.
Grover, The European Court Of Human Rights As A Pathway To Impunity For International Crimes
(BPOTICKHMOT CyJ1 3a YOBEKOBU IMPaBa KaKo raTeKa 3a HEKA3HUBOCT 38 MEryHapOJIHU 3710CTOPCTRa) 125
(Springer Science & Business Media 2010).

» Ugur Erdal, Article 3 of The European Convention on Human Rights: A Practitioner’s Handbook
258 (Ynen 3 on EBporickaTa KOHBeHIMja 3a YOBEKOBM IpaBa: IIpMpauHuK 3a mpaktuuapu) (Hasan
Bakirci & Boris Wijkstrom eds., 2006).
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MOJKe Jla TU JOKUBee eJleH 3aTBOPEeHUK KOj OWJT MajiTpeTupaH of
CcTpaHa Ha OHUe KOU ce OITOBOPHU 32 HETOBOTO UyBakhe U PU3UIIUTE
Ha KOM TOj MOKe [a ce WU3JI0KM aKO jaBHO ro ob6jaBuU BaKBUOT
TpeTMaH ... Hue ucTto Taka nmame cTaB JleKa CTaHIapIoT Koj ce
KOPHCTHU 3a OlleHyBaibe Ha JIOKa3uTe BO OBOj CJTy4yaj e HeCcoo/IBeTeH,
a MOyKeOH 1 HeJIoTUUeH, Ma AYPU U HepyHKI[MOHAJIeH ... BO OTCYCTBO
Ha ecpbrKacHa ucrtpara....>°

ECUIT ce ocBpHa Ha 0Baa KpUTHKAa Bo cjiydajoT Hauosa (2005) n3jaByBajKu:

[Ipu ouienyBamweTo Ha Aoka3uTe ECYUII ro ycBou craHAapaoT Ha
IOKaKyBame ,HaJIBOp OJf pa3syMHo ABoyMewe“. Ho CymoT HUKoraii
HeMmaJl 3a 1ieJ1 Jla r'o 103ajMy ITPUCTAIIOT O] HallMOHA/THUTe MpaBHU
CUCTEeMU KOU IO KOpUCTaAT OBOj cTaHpaapi. Ynorata Ha CygoT He
e Ja oJjTlyuu 3a KpUBUUHATa WIM rparaHcka OITrOBOPHOCT, TYKY
3a O/ITOBOPHOCTA Ha JOrOoBOpHAaTa [ApskaBa Koja MpousjieryBa of
KonBeniiujara. CrierincpryHaTa 3ajaua Ha CyjoT coriacHo ujieHoT 19
on KoHBeHIIujaTa - ga 00e30eau neKa apsKaBUTe TOTOBOPHUUYKU Ke
Iy TIOUMTyBaaT OCHOBHUTe IpaBa 3arapaHTupaHu co KoHBeHIjaTa
- ro ycjoByBa u IpucTtanoT Ha Cy[oT KOH IpalliaikhaTa MoBp3aHU
co pokasute. Bo mocrankara mnipep CyoT He MOCTojaT ITPOIleCHU
MMpeuykyd 3a [AOMYIITeHOCTa Ha J[OKa3uTe HUTY I1aK TPeTXOJIHO
yTBpZeHa hopMyIia 3a olieHa Ha Jloka3uTe. CyIoT ' yCBOjyBa CBOUTE
3aKJIYYOILIM KO CIIOpPe]l CYZOT Ce 3aCHOBAaHM Ha CJI000/Ha OlleHa Ha
cUTe JI0KasHu, BKJYUYBajKMW T'M HaoramaTa KO Ipou3jieryBaaT oOff
hakTUTE U MOHecoIIUTe Ha JBeTe cTpaHu. Criope/; BOCTaHOBeHaTa
Cy[iCKa Tpakca, JOoKa)kaHOoCTa MOjKe Ja ITpou3sjie3e O] JOBOJIHO
LIBPCTU, jACHU U COTJIACHM 3aKJYUOLIM WU O] CJIMYHU HEeITOOUTHU
dakTruKu npetnoctaBku. OCBeH TOa, HUBOTO Ha yOeayBame Koe e
MoTpeOHO 3a MOCTUTHYBamke Ha ofApedeH 3aK/JIYJoK U, BO BPCKa CO
OBa, pacrpejiesibaTa Ha TOBApPOT Ha JIOKa’KyBame, Ce CYIITUHCKU
IOBP3aHu co crielinruuHoCTa Ha PaKTUTe, MPpUPOoJaTa Ha HaBOJUTe
1 3aCerHaToTo MpaBo corjiacHo KoHBeHIujaTa.>”’

Bo nocrankute npen ECUII moTpeOHUOT cTelleH Ha JOKa)KaHOCT 3aBUCU
op, 3acerHaTtuTe crenuduuau daktu. Ha mpumep, Kora gpskaBara T'u
KOHTPOJIUPaA [OKa3uTe pPeurcu € HEBO3MOKHO [ja ce YTBPIU IoBpefa
WCKJIYYMBO Ha TeMesl Ha [I0Ka3uTe IMPWIOKEeHU Ojf MOoeqUuHelOT KOj T
MoJHesI HaBOJUTe MPOTUB ApskaBaTa. 3aroa, ECYII ro nmpedpia ToBapoT
Ha JIoKa)KyBame Ha BiiajaTa.>*®

% Jlabutia tipowius Mitiaauja (Labita v. Italy), 6p. 26772/95, 06.04.2000, 3aeAHIYKO e TyMHO U3/IBOEHO
Muceme Ha cyguure (Joint Partly Dissenting Opinion of Judges) Pastor Ridruejo, Bonello, Makarczyk,
Tulkens, Straznicka, Butkevych, Casadevall and Zupancic, napa. 1.

%7 Hauosa u gp. I[Ipowius Byzapuja ( Nachova et al. v. Bulgaria), 6p. 43577/98 u 43579/98, 2004, napa. 147.
%% Ha npumep, Bo AHzyenosa tipotius byzapuja (Anguelova v. Bulgaria), 6p. 38361/97, 13.06.2002, ECHIT
usjaBuwt: , Tamy Kajie [ITo HACTAHUTE KOU Ce UCITUTYBAAT Ce 1IeJI0CHO WK BO rojieMa MepKa BO paMKUTe
Ha eKCK/Iy3UBHUTe CO3HAHMja Ha BIACTUTE, KAKO BO CJIydaj Ha JiMila KOM Ce T0ji HUBHA KOHTPOJA BO
MPUTBOP, K€ MpoU3Jie3ar CUJIHU TIPETIIOCTaBKU 3a (aKTuTe Ha TMOoBpefia WM CMPTEH Ciydaj KO ce
CJIydnsie BO TEKOT Ha TOj MPUTBOP. HaBucTrHA, TOBAPOT Ha OKAKYBarhe MOJKe Jla Ce CMeTa JleKa JIeXKU
Ha BracTute Aa obesbemat 3agosoautiesHo U ybegauso objacHysawe”, AHzyenosa tpouwius byzapuja,
napa. 111 (2002) (moHataMy Bo TeKCTOT AHZye 108a) (HariaceHo off aBTOPOT).
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ITPABOTO HA ITPABNYHA ITIOCTAIIKA O/]
ITPAKCATA HA ECUII

Bo cnyuajoTt I'upunezc®® ECUII Hamon meka “gokoJiky He ce yuuspgu HAGBOp
0g pasymMHo ¢gBoyMere geka OCOMHUUYEHUOW HABUCWUHA ¢0 CUWOopul
KPUBUUYHOWIO geslio U GOKOJIKY He MOxKe ga buge yuwspgeH chakitioil geka
HeKaksa UpugobusBKka, He3aKOHCKA UJU UOUHAKBA, Ouia culeKkHauia og
CWpaHa Ha OCOMHUYEHUOW B0 BPCKA CO KPUBUUHOWIO geJlo, He Moxe ga ce
HAJI0KU MepKa 0g Wutioll KoHucKayuja Ha gobpa Kou HaBogHo ce i0Bp3aHuU
CO KPUBUUHOWIO geJlo 3allod Wiio waKsauia mepka 6u buia 3acHOBaHa Ha
upesymiyuja Ha BuHa " 1 6u 6mIa HEKOMITATUOMTHA CO WIEeHOT 6 cTaB 2
on EKYII.

CnygajoT ce ofiHeCcyBa Ha CJIeJHOBO: alUIMKAHTOT OWJI ITpUBe/ieH U CTaBeH BO
IPUTBOP MOJ, COMHEHUe 3a BMENIAHOCT, 3aeJlHO CO JIPYry JIUiia, BO MTOBEKe
pas3nIuMuHU KpaykOM Ha KaMMOHU HaTOBapeHU co cToKa. [To 3aBpiyBabe Ha
UCTparara, MpPBOCTEIIeHUOT HallMOHAa/IeH CY[ MPecynul geKa alyIMKaHTOT
Ounm BMellaH Bo Kpaskba Ha 120 MamimHU 3a cyllele ajullTa off elleH
KaMMUOH UM BO HEKOJIKY KpasKOM Ha KaMUOHU. ATUIMKAHTOT MOJHEeJ Kajiba
II0 JIOKAJIHUOT arlejlallMOHeH CY]l KOj ja MOHUIIITWI ITPBOCTeNeHaTa nmpecyzia
1M TO OCYAWI alUIMKAHTOT 3a YY4eCcTBO BO CaMO HEKOJIKY O] KpasKoure,
a ro ocsoboua BO OJHOC Ha OCTaTaHATUTe TOUKU Off OOBUHEHUETO.
Bo meryBpeme, jaBHUOT OOBMHUTEN Mobapasy oji cyaujaTa Aa JoHece
Hapeji0a 3a KoH(MCKaIlja Ha He3aKOHCKM CTeKHAaTa JI00MBKa Koja criope;t
ob6BUHUTE IOT U3HecyBasa 67.020,16 eBpa, cyma Bo Koja BiieryBasie u joopara
TOBP3aHU CO TOUKUTE O] 0OBMHEHMETO 32 KO alyTUKaHTOT OWJT 0CI000/1eH.
AIJIMKaHTOT HaCTaIlWI CO CTABOT JleKa Hapenba 3a KoH(pUCKalija MoKe
Jla ce HAJIOKU CaMO BO OJIHOC Ha KPUBUYHUTE [iejla 3a KOU OWJI orjaceH
3a BUHOBeH. JIOKaJIHMOT aresialiioHeH cyn ro mpudatua 0apameTo of
OOBUHUTEJIOT CO LITO KOH(UCKaI[UjaTa ce ofiHecyBasla U Ha KPUBUUHUTE
Zlesia 3a KoM OOBMHETHUOT OUJT 0CJI000IeH.

Bo cnyuajot TeagHrep®®! ECUII Halion geka nMmasio npedpiiame Ha TOBapOT
Ha JOKa)KyBalheTo BP3 OOBUMHETUOT; MMeHO, OOBUHETHOT, KOj ombun aa
Ilajie KAaKBU OWIO JIOKasu, OMJI OCyJleH 3a KPUBUUHO fiesio of, objacTa Ha
coobpakajoT Bp3 OCHOBa Ha OOBHHEHME JIeKa TOj IO BO3eJl BO3UJIOTO Koe
y4ecTBYBaJIo BO cooOpaKajkaTta YW IOKpaj Toa IITO HUKAKBU JOKa3u He
Ouse HajIeHU 3a TIOTKpella Ha TaKBOTO TBpiere. [[OKOHKpeTHO, ofjTyKaTa
Ha HAIIMOHAJTHUOT CY[I ce 3acHOBajia Ha (haKTU CIiope]] KOU, U TTIOKpaj Toa
IITO aBTOMOOWJIOT OMJT peruCcTpUpaH Ha HeropaTa Majka, OOBUHETUOT OUJI
TOj KOj HajuecTo To KOPUCTeJI aBTOMOOM/IOT U 3ropa Ha Toa He OWI goMa
KpUTHUYHATa HOK Kora ce cJiydwia HecpeKaTa, KOWINTO (hakTu Oapase
o/l HeTo - criope] HAlIMOHAJIHUOT CY/, - Jla TIPWIOKU [I0Ka3!u JieKa Toj He

9 ['upuHec tipotius XoaaHguja (Geerings v. Netherlands), 6p. 30810/03, ECYIT, 01.03. 2007.
o0 Ihid, § 47.
01 Tenprep upowius Asctupuja (Telfner v. Austria), 6p. 3501/96, ECUTT, 20.06.2001
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01 BO3ayoT 3a BpeMe Ha KpPUTUUHUOT HacTaH. Cy[oT TMOTCeTW1 JieKa
ysieHOT 6 cTaB 2 ,6apa, meéy gpyzouio, WoBapowl Ha goka<ysarke ga buge
B8P3 0OBUHULWIEJCIUBOWIO U CeKAKOB BU(J gBOYyMere ga ogu BO KOPUCl Ha
obsuHettiuoul... OBa 3HA4U geka upe3ymMuyujattia Ha HeBUHOCU e HapYyuleHd
wozaul Koza wWosapoli Ha goKaKysare ce tipegpa og 06BUHUIEICIUBOUWIO
Ha ogbpavHaiia... Co woa wwio Uobapane og aujukaHwiow ga gage
objacHysare U UOKpaj wioa wilio He yclease ga usHecal ybegausu prima
facie goka3su tipottius Hezo, (HaUUOHAIHUE) CYgoBU Zo Upeppaue wWioBapoiu
HA goKa)Kysatrbe 0g 0bBUHUECTUBOWIO HA ogbpaHauua “.%

Bo cnyuajor XuHu u Mekzunuc®® CymoT ja ucTakHaja BpcKara Mery
IIPaBOTO Ha OOBUHETHOT /la MOJIYM, 3arapaHTUPaHO CO UJeHOT 6 cTaB
1, u mpe3yMrIilyjaTa Ha HEBUHOCT, MpeABHUJeHa BO WIeHOT 6 cTaB 2,
HMCTAaKHYBajKu JeKa oOBpcKaTa HaMeTHaTa Bp3 OOBUHETHOT Aa 300pyBa,
Koja e mpejiBUJleHa BO HAl[MOHa/IHOTO MpaBO, € BO CyAuUp CO HauejaTa
3arapaHTUpPaHU co wieHOT 6 ctaBoBu 1 u 2 o KoHBeHI1jaTa.

NmeHo, Bo okpyrot Jlepu Bo CeBepHa MpcKa fio1isio o rojieMa eKcIuio3uja
ITpY LITO 3arvuHajie 5 OpuTaHCKU BojHUIIM. OTIPUIMKA Yac W IIOJIOBUHA
10 eKCIUIO3ujaTa, UPCKU TOJIMIIAjIIM KOU BpIIejie ciejiele 3abesieskae
CBeTJIO BO eJlHa KyKa Ha 0KoJ1y 6,4 KJIOMeTPHU O]l MeCTOTO Ha eKCIlJIo3ujaTa
M KpaTKO BpeMe TI0TOa, OTKAaKO mpubaBuie Hajior, U3BPIIWIe MpeTpec
Ha JIOMOT M HallUle TOBeKe Iapa pakaBULM (TYMEHM U IUIeTeHWU), LIPHU
MAacKM 3a Ha rjaBa ((paHTOMKHU), Kaly 1 JPYry napumiba obneka. Maskurte
Kou OuJie HajlleHW BO KyKaTa, BKJIYUYBajKu I'o U COIICTBEHMKOT Ha KyKaTa
U alUIMKaHTUTe, Ouie yariceHU W MPUTBOPEHHU O] CTpaHa Ha MoJuIijaTa
corjiacHo co oxnesnioT 30 071 3aKOHOT 3a KpUBUUHU JleJia IIPOTUB JIpKaBaTa ofj,
1939 roguna. CoMmHeBamarta 6usie geka boMobaikuoT Hamnay ro ussesa VPA,
a JIBajljaTa arIMKaHTA Ouie OCOMHUYEHH 3a BMEIIaHOCT BO OOMOAIIKUOT
Hamaj. [lonunajuute Ha XUHU U MeKrMHUC UM T'd COOIIIITU/IE MTpaBaTa
MpU HUBHOTO JIMIIYBamke of cjobo/ia co BooOMUaeHaTa TEPMUHOJIOTH]ja,
BeJIejKM UM [ieKa The He MOpa HMIITO Jla 300pyBaaT OCBEH aKO He caKaarT
U yiITe T¥ uHGOpMUpasie JeKa cé IITO Ke KakaT Ke Ouje 3amuilaHo Ha
XapTuja U JleKa MOojKe J1a Bjie3e BO KOPIYCOT AOKa3Uu MPOTUB HUB. XUHU
rnoroa OWI UCIipaliaH 3a OOMOAIIKWOT Haraj 1 3a HeroBOTO IMPHUCYCTBO
BO KyKaTa Kajie 0w yariceH. Toj og6us ga ogroBopu Ha IpalliambaTta IITo
My 6usie moctaBeHu. [lonuijaTa moToa My o IpouyUTaia OfJesoT 52 of
ropecrioMeHaTHOT 3aKOH U Mobapasia oji Hero, COTJIaCHO €O TOj offer, Aa
KajKe Kajle ce IBUJKeJl U LITO IpaBesl BO YacCOBUTE IIpell eKCIUIO3UjaTa,
Ha IITO TOj MTOBTOPHO 01O Jla ofroBopu. Ha McT HauMH ce ofiHeCyBaa U
BTOPHUOT arutikaHT, Mekrunuc. [Topagu oBa u iBajijata 6mie oOBUHETH 3a
KPUBUYHO /ieJio HeJlaBatbe nHMOpPMaIidja 3a HUBHUTe JIBUKeka (CoT/IacHO
co ofnenoT 52 on 3akKoHOT), OuWie ocyfeHu Ofi CTpaHa Ha CHelujaIHuoT
KPUBUUEH Cy[ 1 Ka3HEeTH CO Ka3Ha 3aTBOP BO Tpaewe of1 6 Meceliu.

02 Thid, §15818.
603 Xunu u Mexeuruc upowius Upcka (Heaney and McGuinness v. Ireland), 6p. 34720/97, ECUIT, 21.03.2001.
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HuBHaTa jkasba Ha TipecyjaTa MoAHeceHa 0 TIOBUCOKUOT Cyj Owia
ozmbueHa, IO LITO THe ToaHesie >kajba mo ECYII, ;kanmejku ce, cornacHo
yiieHOT 6 of KoHBeHIMjaTa, IJeKa Owie Ka3HeTH cO IIpuMeHaTa Ha
ongenoT 52 opx 3akoHOT o 1939 roauHa 3apajy Toa IITO ' UICKOPUCTUIIE
cBouTe TIpaBa Ha MoOJlUere, Ha 3alllTUTa o ceOe MHKpPUMMHAIIUja U Ha
Mpe3yMIllIija Ha HEBUHOCT 3a BpeMe Ha MOJULMCKUOT pacnuT. CynoT
IpecyuaI AeKa Ouia HalrpaBeHa IMoBpeda Ha 4ieHOT 6 ctaBoBu 1 u 2 ofi
KoHBeHIIjaTa, MIOBUKYBajK1 ce Ha CBOjaTa BOCIIOCTaBeHa CyjCKa IpakKca
U BeJlejKU JleKa ,,UdKo Wue He ce KOHKpeWHO HasegeHu 80 ujeHow 6 og
KonseHyujatuia, tipasattia wiitio Zu uckopucuiuje aujiukaHwuiie — Upasouio
Ha MoJjuetrbe U Upasouio Ha 06BUHETUOUW ga He ce UHKPUMUHUpa cebecu - ce
OUWWOUPUSHAUU MeZYHAPOGHU CUAHgAapgu Kou Jie;kdul BO OCHOBAWIA HA
OHA WO ce HapeKkysa UpasuuHa uociuauka cuopeg uieHow 6. [Ipuuunuiue
3a uociioerwello Ha osue Upasa Jexaul, meiy gpyzouio, Bo Uouipebatta
ga ce 3awitiuiiu obBUHeWUOW 0g HecoogseWwiHa Upucula og CUipaHa Ha
opZaHullle Ha gp»Kasaula U HA WOj HAYUH ga ce u3zbezHe He3agoBoNYBAE
Ha Upasgauia u ga ce upugoHece KOH 3agoBoaYyBare Ha yeaullie Ha YleHow
6. I[Ipasoitio Ha obBUHelWUOW ga He ce UHKpUMUHUpa cebecu Upegsugysa
00BUHUNIEICIIBOWIO BO egeH KpUBUYEH UpegMell ga ce Wpyqgu ga ja goKka;ie
cBojauia xuuouie3a upowius obBuHelwiuow 6e3 ga upubezHYBa KOH GOKaA3u
lipubaseHu co UOMOW HA Melwlogu HA UPUHYga uau peupecuja CupotiuBHO
Ha Bojjatia Ha obsuHeiuow. Bo Wioj KoHueKclud, Upasouio Ha 06BUHeUOUI
ga He ce UHKpPUMUHUpaA cebecu e WiecHO U0BP3aHO €O Upe3ymuuyujaiia Ha
HeBUHOCU Cogp»KaHa 8o ujseHou b ciuas 2 og KonseHuujatua. %

Cemnak, Bo ciy4yajoT Tupago Opuiu3 u Jlozavo Mapuwiun®®> ECUII uctakHan
IeKa He e MOJKHO IIOBUKYBame Ha ujieHOT 6, ctaB 2 og EKYII 3a ma ce
UCKJIYUU MOJKHOCTA O]f BpIlIekhe ajIKOTeCT WIU aHaJIu31 Ha KPB WU ypUHa
3a BpeMe Ha KpMBUYHATa MCTpara. JacHo e fieKa Kora HauejioTo in dubio
pro reo u Tipe3yMIII[AjaTa Ha HEBUHOCT O Ouie TIPUMEH/TMBU [0 HEKAaKBU
eKCTPeMHHU pa3MepH, ToJIUIjaTa 1 OOBUHUTEICTBOTO BO HajrojieM Opoj
cyyan He OM MOjKeJle Jla CIIpOBelyBaaT UCTPa)KHU JejCTBa o7 IMPUYMHA
IITO pelllaBalkbeTO Ha KaKBa OWIO JIBojoeHa cuTyalldja BO KOPUCT Ha
0OBUHETHOT O 3Hauesio OJOKWpame Ha ucTparata. Bo oBOj KOHTEKCT,
ECUIT ro mma ucrakHaTo ciemgHOBO: ,[Ipasowio Ha obBuHewiuow ga He
ce UHKpUMUHUpa cebecu Upegaugysa MOMHOCUWI OOBUHUWIEICIUBOUWIO BO
KpusuuHuilie tipegmettiu ga ce Uolipygu ga ja gokaxke csojautia xutouie3a
lipowius obBuHewoW be3 ga tipubezHe KOH goKa3su tipubaseHu tipeKy Meuiogu
Ha UpuHYyga uau petipecuja CUpOWIUBHO HA BoJjalla Ha obsuHeltiuowi. Bo
0BOj KOHUEKCill, 0Ba UpadsBo e UiecHO UOBP3dHO CO Upe3ymuuujaiia Ha
HeBUHOCWI cogpxaHa 8o ujeHowl 6, ciias 2 og Konsenuujauwia. Meéytuoa,
lipasoitio Ha 06BUHETHUOW ga He ce UHKPUMUHUpa cebecu ce ogHecysa, tipeg
cé, Ha Uouullysarke Ha Boajatla Ha 06BUHeTUOW ga ce OpaHu co MoJuerse.

%04 Thid, § 40.
%5 Tupago Optus u Jlosano Mapuiun tpouwius Iluaruja (Tirado Ortiz and Lozano Martin v. Spain),
6p.43486/98, ECUTI, 22.06.1999.
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Kako wiiio e BoobuuaeHo uipugaitieHo 8o tipasHullle CuciiemMu 8o gpxasuilie
totuuucHuyku Ha KonseHuyujattia, HO U Ha gpyiu mecitid, 0Ba Upaso He ce
ogHecysa Ha yuouwipebaiia Bo KpusBUUYHUlle UOCUAUKU HA Maulepujan Koj
MoxKe ga buge UipubaseH og o00BUHeEWIUOW UPEKY KOpUCUIerwe HA MepKu
Ha UpuHYga He3aBUCHO 0g BOJjaild HA4 OCOMHUYEHUOUW, KaKo Ha Upumep
goOKYMeHWU go KOou ce gowlo UpeKy u3spulysdre HA HAJ0Z 3a Upeuwpec,
ajkoweciu, Upumepoyu og Kp8 Uiu YpuHd, KAKo U UpUMepoK HA WesleCHO
wiKuso 3apagu spuiewe Ha [JHK aHanusa".

Bo cnyuajor Ajgapuk®® CymoT Hamion pgeka Pemyb6nmka XpBaTcka To
noBpeauia yjieHoT 6, ctas 1, ogq EKYII HempruMeHyBajKu TO IPUHIIUATIOT in
dubio pro reo, aKako pe3yJTaT Ha He[JOBOJIHO 0Opa3jioskeHa rmpecyza. Bo oBoj
CJTy4yaj aruTMKaHTOT OMJI OCyleH KaKO COM3BPIINTeI Ha TPUKPATHO YOUCTBO
ctopeHo Bo KytuHa Bo 1998 roguHa - Ha 40 roiHu 3aTBOP - €JUHCTBEHO
Bp3 OCHOBaA Ha MCKa3s JaJleH O]l CBeJJOK KOj Jaj/l M3jaBa 3a OHa IITO I'0
ciyurHai. CBeIOKOT OWJT MOpaHelleH MoIriiael] i CaMUOT (HeIpaBOCHITHO)
OCyZleH Ha 7 TOJUHU 3aTBOP KOjUITO alUIMKAHTOT I'0 CPeTHaJI BO 3aTBOPCKaTa
6omuauiia Bo 2005 roauHa. CBeJIOKOT TBPAEI IeKa T CJTyIlIa Pa3srOBOPUTE
roMery aluIMKaHTOT U TPeTOo Julle AojieKa CO HUB IIpecTojyBajl BO HCTa
OoTHUUYKa coba 3aejIHO CO YIITe MeTMUHA JPYry 3aTBOPEHUIIU 3a TOa KaKO
CO LIernoTeme pa3roBapaar 3a Toa 3aeJHUUKU [1a CTOPaT KPUBUUHO [eJio.
ECYII cmeTan meka JomMaliHUuTe CYIOBU He CTOPUJIe HUKAKOB HAIlop Jia I'u
IpoBepaT M3jaBUTe Ha OBOj CBEJIOK, TYKY I'Ml 3eJie 3a BUCTUHUTU Oe3 orie]i
Ha (paKTOT AeKa MocToejla MeJUIIMHCKa JIOKYMEeHTallfja JieKa CBEeJIOKOT
naTtesl off AVUIEBHU IOpeMeTyBama, HUTY I'Y 3ejie IpelBuj CIIPOTUBHUTE
M3jaBU Ha JIpyrure cBesiolin. Bo cBojaTta oytiyka EBPOIICKUOT Cyz, HaBJIerosn
IJTAO0OKO BO pasryie/lyBalbeTo Ha KOHTPAJUKTOPHOCTUTE Mery MCKasuTe,
KOHTPAJAUKTOPHOCTUTE BO CAMUTE MUCKA3U U HEKOH3UCTEHTHOCTA BO HEKOU
Mpaliama, Ia Hamosn feka: ,Cultie oBue guckpeuaHyu bapajne 0coOeHO
BHUMAWENHO OUeHYBawe 0g CWpaHa Ha gomawHuuwe cygosu. Bo spcka
co wioa, Cygowl uiocouysa Ha obBpcKaiia cipaHuule Bo Uoctuaukawia ga
bugatti cocaywaHu u HUBHUIe UpuzoBopu ga bugaii coogseiHo paszieqgaHu
u 3abenexysa geka AUJUKAHUWOW UOKPEeHA Cepuo3HuU UpuzoBopu BO 0OGHOC
Ha BepogocuiojHoctua Ha gokasuiue usHeceHu og C. IlI., tiocouysajku Ha
pasauyHu guckpeuaHuyu u HeaoZuyHocuiu 8o uckasowl Ha C. IIl., kako u Ha
Hellocuoerelllo Ha Kaksa Oujio BpCKa meéy Hezo U UpegMeliHOWO KPUBUUHO
geno. AUnuKaHwiowl UOCOUUJ HA KOHKpewHU (pakiiu U goKYMeHWU wiio
2o octopysaawi uckasowi Ha C. III. Taka, wioj uocouun Ha KoH(Y3Hawia u
Hetlpeyu3Ha tpupoga Ha ucka3uuie Ha C. III. Bo ogHoc Ha 0bBUHYBAHEUWIO
Ha C. III. geka auaukaHwiow owiBopua ,6usHuc' 8o bawa Jlyka co uapuiue
3eMeHU og Kpuusuite 8o 1998 zoguHa, aurukaHwiow iogHea goKYymeHU, 0g
Kouwiio ce zi1eqgajio geka cBojolll CAaloH 3a aBitioMoOUIU o OWBOPU Yulllie
80 1990 zoguHa. Toj uctio twaka ja octiopu sepogoctuojHocwia Ha C. 1. kako
CBegoK tiopagu Hezosauia MeHuwaaHa bojeciu. “0”

00 Ajgapuk tipowius Xpsaticka (Ajdari¢ v. Croatia), 6p. 20883/09, ECUIT, 04.06.2012
o7 Ibid, §46.
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[ToHaTamy, CyZIOT ro aHaIu3upaa obpas3ioKeHUeTo Ha TpecyiaTa U HaBejl
IeKa HallMOHaJIHUTEe CYIO0BU BOOIIITO He TU CIIOMHAa/ie HaBeIeHUTe
OUCKpeNnaHId WIA KOHTPAJUKTOPHOCTU BO oOpassioskeHuerto: ,Hmajku
2o woa tpegsug Cygoiu cmeltia geka ogaykuille Ha gomawHullie cygosu BO
KOHKpewHUOW cay4aj He bujie coogsettiHo obpasaoxeHu. Taka, ouuziegHuile
gucKpeuaHuu Bo UcKasuilie Ha cBegoKoul, KaKo U 3gpasciiBeHaula cocitiojoa
Ha C. III. Boouwio He bujie 3eMeHU lUpegsug ujiu He buje 3eMeHU Upeqgsug
goBOJIHO. Bo oBuUe OKOJNHOCWIU, MO}Ke ga Cce KaxKe geka ogaykuulie Ha
HAUUOHAaJIHUWE CYgoBU He ¢o UoHullysadtl OCHOBHUOW YCJ108 BO KpUBUUHAUA
lipasga geka 06BUHUUIEICUIBOWIO MOPpA ga U goKa<e 06BUHEeHUjalla Hagaop
0g pa3yMHO gBOYMEHE U He Ce BO COZIIACHOCU CO egHO 0g OCHOBHUUWIE Hauea
Ha KpusBuuHoUo Uipaso, umero in dubio pro reo. “%8

Kora crtanyBa 300p 3a TpellKu MpU O/IydyBame 3a (pakTuTe WU TPU
npuMeHa Ha 3aKoHUTe cTaBOoT Ha CyIoT e Jleka Toa He e HeroBa 3ajiaya,
OCBEH [IOKOJIKY TaKBUTE T'pellKU JIoBejle [0 TOBpejla Ha MpaBaTa 3allTUTEHU
co KonBeniyjara. [1a Taka Bo citydajoT XajHan®"® cyqoT cMeTas ieKa II0OCTOu
rnoBpesia Ha uieH 6, craB 1, ogq KoHBeHLMjaTa OuejKu BO KpUBHUYHATa
rocTarka Ouie KOPUCTEeHU JIOKa3u Kou Oujie mpubaBeHU CO KpIleke Ha
uysteH 3. ,,Cygowl cltiou HA cuiasoll geka gouyuwlitiareilo usjasu gooueHu
UpeKy wopwiypa uiu gpyeo Jowlo uocuauysarke KAKo gokasu, 3apagu
yispgysare peseBaHiHU (akitiu BoO KpuBuuyHauia uociiauka ja upasu
toctuauKkaiia Kako uejauHa HellpasuuHa. Baksuotiu 3axK1yuok saku 6e3 ozjieq
Ha gokasHauia BpegHOCU HA u3jasuiltie U He3dBUCHO 0g Woa gaiu HUBHAUILA
yuottipeba buna og pewasauko 3Hauere 3a obeszbeqgysarbe ocyguiliesHa
upecyga“®® N obpaTtHO, Bo ciydajoT IlleHk®! cymoT cmeTasn JgeKa HaKo
IOIYIITAaleTO Ha HEe3aKOHCKU UpubaseHU gokasu caMmo 1o cebe He e
MMpeKpllyBalkhe Ha WIEHOT b, Toa Moxe ga co3gage HeupasuuHoCll BO OJJHOC
Ha paKTUTe BO eJleH KOHKpeTeH ciayuaj. Bo oBoj ciyuaj, 1mrro ce ogHecyBain
Ha ynoTpebaTa Ha CHMMKa Koja Ouia He3aKOHCKa BO CMHCJIa Ha Toa JieKa
He ce 3aCHOBajla Ha HAJIOT O UCTPa)KeH CyAuja, CyJOT CellaK OJJIyuusI Jieka
HeMaJIo IpeKplIyBambe Ha ujieH 6 (1), bupmejku ogOpaHaTa MMaia MOKHOCT
Ila ja ocriopu ynoTpebaTa Ha CHUMKAaTa, a UMajio M APYTrY JIOKa3! IITO ja
MOTKpeIyBajie OCyIUTeTHATa Mpecya 3a OOBUHETUOT.

Kako 11To Moske /1a ce BUAM Off locera KaykaHOTo, IIpaBaTa Ha ojibpaHaTa
ce of] KJIYUHO 3Haueme 3a ja ce 0be30eu mpaBrMyHa rocrarka. [Topmosy ce
obpa3io;KeHU TToBeKe cjiydau Bo Kou CyloT HAIoJT [ieKa MMa MoBpejia Ha
IIpaBOTO Ha IIpaBMUYHAa IIOCTAIlKa TOKMY 3apaju IOBpeja Ha IipaBaTa Ha
ombOpaHara.

o% Ibid, §51.

% Xajnan upowius Cpbuja (Hajnal v. Serbia), 6p. 36937/06, ECYII, 19.06.2012

o0 Ihid, § 113.

ontllens fipottiu IlIsajyapuja (Schenk v.Switzerland), 6p. 10862/84, ECUII, 12.07.1988
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[Ta Taka Bo ciydajot Uma3u®? arimKaHTOT OMJT OOBUHET JieKa ce obumesn
Ila BHece BO 3eMjaTa 9,5 KWIorpaMu XepouH KyneHu ofi HeneHTU(UKyBaH
nmpojaBad Bo lcraHOys1, HaToBapeHM Ha KaMMWOH KOj MpuIaraj Ha
KOMITaHMjaTa Koja O1ia BO HeroBa COIICTBEHOCT U CO KOja TOj YIIpaByBaJl.
HaiionasiHHUOT ¢yl To Iporjiacu 3a BUHOBEH U ro OCyAuI Ha 5,3 ToguHU
3aTBOP 3a HeJlerajilHa TProBHWja co pApora. AIUIMKAHTOT ce jKajieql Ha
IIpeKplilyBahe Ha ujeHoT 6, ctaB 3 (r) om EKYII, 3apagu ombOuBambe Ha
IOMAaIlIHUTe CYIOBU Aa I'M nmpudarar MUCMeHUTe KU3jaBu U Ja obe3bemat
npucyctBo Ha cBefoiuTe C.b. u T.C. Ko HaBOgHO yIiaTyBajie Ha Toa JieKa
aryTMKaHTOT HUTY JIMYHO OWJT BK/Iy4eH HUTY I'o HabJbyAyBa TOBapemheTo Ha
pobaTa BO KaMHMOHOT. ATUTMKAHTOT JIOCTaBUJI KOIIHja Of] U3jaBUTe ITpeBeleHU
Ha MaKeJIOHCKHU jasuK, OuJIejKu oBMe u3jaBU OuWie 3eMeHHU o[ CTpaHa Ha
KOCOBCKMTE BJIacTH (0[] Kajie 1ITo pobaTa BJIerjia Bo JIp;kaBaTa) Ha Oapame
Ha HalIMOHAJIHUTE BJIACTU. ATUTUKAHTOT TBP/EJT JieKa JIOMalllHUTe CY[JOBU
€O TOa IOrPENIHO ja YTBpAWIe (paKTUUKaTa COCTOjOa BO CJIydajoT.

N nokpaj Toa mrro ECUII moBTOpUA fieKa ,,goliywieHocia Ha gokasutlie e
lipseHcliBeHO pabolia Koja Wipeba ga ce pezyaupa 80 gOMAaulHOWio Upaso”,
U JleKa 1ieJiTa Ha CyJoT ,He e ga goHece 0glyKa 3a woa gaau usjasuitie Ha
csegouyuilie bujie coogaeulHo Upu3HAeHU KaKo goKasu, WYKY ga yuspgu gaiu
toctuaukaiia 8o ueauHd, BKAYUYBajKu 2o U HAYUHOUW HA KOj goka3suile obue
gagexu, buja tpasuuHa“, U JieKa 4jieH 6, ctaB 3 (r) ,,He bapa tiocseitieHoC
U ucuulllysare HA CeKoj CBegoK BO KOpUCW HA 0OBUHEWIUOW: Hej3uHalla
HajBakHa ueJl, KaKo Wilio e HaBegeHo Bo 360poBullie ,Ui0g UCTUU OKOJIHOCTUU' e
UesloCHAa egHAKBOCW HA opyKjaila“, cernak CyfoT 3aKJIYUUIl JleKa ,Moxe ga
UMQA UCKAYUUTUENHU OKOJHOCTUU Kouwiio moxe ga 2o Hatlepaaw Cygouu ga
3aKJ1YUU geKa Hecociyulysareulo Ha AUule Kako c8egok e HeCUOUBO CO UJleH
6“°5 [Ia Taka BO 0OBOj KOHKpeTeH cjIydaj CyZIOT cMeTaJl JieKa 1MMa IoBpejia
Ha uieH 6 craBoBu 1 u 3 (r) o KoHBeHIMjaTa OUIejKU ,B0 OWICYCWIBO HA
gUpeKHU goKa3u Ha auJUKaHWow wipebaso ga my ce gouywiiu pasymHa
MOKHOCW ga ja octiopysa Upewitioctiaskaia geka Wioj ja HAWosBapuil u
COKpuJ gpozauia 8o KamuoHoui. Ogbusareiio ga ce ucuuiiaai csegoyuilie
Ha ogbpaHatua, 8o Hajmaa paka T.C., gosesio go ozpaHuuysarse Ha Upasauia
Ha ogbpaHawia, wWiio e CUPOWUBHO HA apaHuuuitie 3a UpasuuyHo cygetrbe
HasegeHu 8O ujeHowl 6514

[TonaTamy, Bo cinydajoT Jywko BaHoBcKU®™ aryTMKAHTOT OUJI OCY/IeH Ha [IBe
WUTIOJI TOAWHU 3aTBOP 3apajiu HeJjlerajiHa TproBuja co Apora. AIJIMKaHTOT
oun nperpecen Ha 04 deBpyapu 2003 roauHa, 6e3 Cy[CKU HajOT U BO
OTCYCTBO Ha CBeJloLY, UITO BO UCKJIYUUTEJTHU OKOJIHOCTU € [JO3BOJIEHO CO
3aKOH, a oJ] Hero ouie KoHgUCKyBaHU 13 KJIyueBU U MOOUJIEH TejiedoH.

2 Pmasu Upolius UopaHewHa jyzocaoseHcka Peuybauxa MakegoHuja (Iljazi v. the former Yugoslav
Republic of Macedonia), 6p.56539/08, ECUII, 03.01.2014.

o5 Thid, § 40.

o [bid. § 47.

5 Jlywiko MeaHoscku Upoltius UopaHewHaia jyzocaoseHcka Petiybauxa Makegoruja (Dusko Tvanovski
v. the former Yugoslav Republic of Macedonia), 6p. 10718/05, 24.07.2014.
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VcTtuoT feH ucTpaykeH cyivja u3aji Ba HaJIo3U 3a IpeTpec Ha JiBa CTaHa U
IPYTU TIPUIPYKHU ITPOCTOPUU BO COTICTBEHOCT HA TaTKOTO Ha arjIMKaHTOT
(cran 6p. 8 1 9 Bo 3rpajiaTa Bo Koja yKUBeeJT alVIMKAHTOT), 3apajii OCHOBaHO
COMHeBame JeKa alUTMKaHTOT OW BMelllaH BO TproBuja co npora. [Ipu
rpeTpecoT mpoHajaeHu 6ue moBeke o7 2.000 Kr xeporH BO TIOJIPYM KOj
ITpuriaraa Ha Ipyr ctaH, ctaH 6p. 10 Bo ucTaTa 3rpajia, a Koj Oua oTBOpeH co
KJTy4d o/i3eMeH TIpU IMPBUYHUOT JIMUeH TMpeTpecoT Ha aryimkaHToT. Criopep
BelliTaueheTo, CUCTEMOT 3a 3aKJlyuyBalhe Ha KaTaHeloT O]l IMOJAPYMOT Ha
ctad Op. 10 6w omiTeTeH W MOYKesl [jJa ce OTBOPU CO OUJIO KOj TpejMeT,
BKJIYUYBajKU U CO CHUTe KJIyueBU KOH(UCKYBAHU Off alUTUKAHTOT. [Ipyro
BelliITauere YTBPAWIO JeKa Ha IMaKeTOT CO XePOWH MMAJIo eJleH OTIeuyaToK
Ol CPeJHUOT TPCT Ha arJIMKAHTOT. ATUIMKAHTOT TBP/Ies [leKa uMa ToBpezia
Ha usieHoT 6 o EKYII 6upmejku HeroBaTa ocyjia ce TeMesii Ha He3aKOHCKU
IIOKa3u U [eKa JOMalIHWUTe CYIIOBU TW ofbuse HeroBute Oapara 3a
COCJIyIITyBame Ha CBeJOLIM 1 JIOTIOJTHUTETHO BelllTauerhe.

ECYII Bo cBojaTa ojjiyka MOBTOPHO Hallloa fAeKa ,Mako uneHowu 6 2o
ZapaHwiupa Upasoiio Ha UpasBUUHO cygerbe Woj He cogpKU HUKaKBU Upasuia
B0 OGHOC HA gOUYWWEHOCUA Ha goKa3ulle uau Ha4YuUHOW Ha Kou tiue wipeoba
ga bugaul oueHewiu, WO ce Upaulara Kou UpumapHo wipeba ga bugaiu
pecyupaHu co goMAauHOWO 3aKOHOgAasCuBO U 0g CUUpAHA HA HAUUOHAJIHUW e
cygosu. He e 3agaua Ha Cygoli ga yuispgu, Kako Upauidrse Ha UPUHUUU,
ganu oupegeieHU BUGOBU HA JOKA3U — KAKO HA Upumep OHue UpubaseHu Ha
He3aKOHUW HAUYUH - MoMaul ga bugaul gouywuieHUu uau uak He, uiu uak
gaau auaukaHiowl e BuHoBeH uau He. [Ipawareitio koe mopa ga ce 0gzosopu
e gaau uocwlaukawia Kako ueauHa, BKAYUUeHO U HaUuUHoOW Ha Koj buJe
lipubaseHu goka3suuue, busa upasuuHa. OBa BKJYuys8a U UCUUUYBAHE HA BO
cayuajoi cuopHawia ,HezakoHuwiocuu “%® Cemnak, cyaoT HaBesn geka: ,Ilpu
yuispgysareio Ha wWoa gaau Uoctlaukaula Kako uejiuHa buaa upasuuHa,
iipeba ga ce 3eme lpegsug U Wwoa gaau buje UoHUWYBAHU Upasaia Ha
ogbpaHauia. OcobeHo Mopa ga ce ucuuitia gaau Ha auJuKaHwow my ouaa
gageHa MOKAHOCU ga ja ocuopu agiieHIWUYHOCTIA HA qOKA3Uie U MOMHOCT
ga ce cupoliuciiasu Ha HUBHauia gouywitieHocil. JlouoaHuitienHo, mopa ga
ce 3eMe uUpegsug Ksajuliewlow HA gokasulle, BKAyuuweaHo U woa gaau
OKOJIHOCTUULE BO KOU OBUe goKasu buJe UpubaseHu co3gasaalll gaojoa B8o
0gHOC HA HUBHAWIA BepOogoCUIOjHOCTU UJU WOYHOCTU ", KaKO U JieKa: ,Uako
BOOOUUAEHO HAUUOHAJIHULIE CYgoBU ce Wiue Kou ZU oueHysaailli gokasuuie
ussegeHu upeg HUB KAKO U pesleBaHWHOCWA HA goKa3ulle yue u3gegysare
Zo bapa ogbpaHallia, MOXHO e ga Uoculojatti UCKAYUYUIEeIHU OKOJHOCIU
Kou moxe ga zo Hasegaul Cygoill HA 3aKJAYUOK geka Upouyciioi ogpeqgeHo
Juye ga buge coCAYuwaHo KAKo cBegoKk e HeKomuatubuaHo co uaeHowl 6%
3emajKu ro ceTo oBa MpeiBU]], BO OBOj KOHKPETEH CJIydaj, CyZI0T CMeTaJl JleKa
Mpu pas3rjefiyBakbe Ha MPaBUYHOCTA Ha MOCTAMKaTa KaKo I[e/lMHa, MOCTOU
MpoBpezia Ha uieHoT 6 craBoBU 1 1 3 (r) o KoHBeHIIUjaTa mopaji 00MBakETO

o6 [bid. § 42.
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Ha [OMAIIHUTe CYJOBU HA MPEJyIOTOT Ha ojAbpaHaTa 3a COCJIyIIyBale Ha
CBeJIOIY U Ha OapameTo 3a aTepHATUBHO BellTaueke.

Bo cnyuaj Ha Kosau®’ amMKaHTOT ce >Kajiel JleKa Oujl BO KpUBUUHATa
rocTarka IIPOTHUB HEero JIMIIEH O] IPaBUUHO Cyjelhe OUaejKu He Oujl BO
MOJKHOCT J1a To ucnura M.B. Kako CBeJIoK IMPOTUB Hero, a co Toa MMajo
noBpena Ha uwieH 6, ctaB 1 u 3 (r) og KoHBeHlnjaTa. AIUIMKaHTOT BO
2002 romuHa Owi OOBUHET 3a HENPUCTOJHO €10 MPOTUB MajlOJIeTHUK,
IIBaHaeceT-TOJ/IMIIIHA JeBOjKa CO Mpeuyku BO pa3BojoT. HaBosHaTa KpTBa,
M.B. cBepouena 1ipep, UCTpaskeH CyJuja BO IIPUCYCTBO Ha IICUXOJIOT,
HO aIUIMKaHTOT, KOj BO Taa (pa3a He Owa 3acTallyBaH O] aJBOKaT, He
6un mnpucyreH. Ha cyzemeTo arylMKaHTOT T'M Herupajg oOOBHHeHHUjaTa.
/KptBaTa Toramr 6usa cHUMeHa JjeKa ja TTIOTBpAuWIa U3jaBaTa JajieHa mpeji
UCTPa)KHUOT Cy/uja, HO Hej3uHATa M3jaBa He Owia mpouuTaHa. bue
UCTIUTaHU U [IPYTU CBEMOLU, HO HUTY €JleH O]l HUB He I'0 BUJle/1 HAaBOJHOTO
JlejCTBO U CBejouesie caMo 3a IocjiefioBaTe/iIHA HacTaHUu. CyJIoT ro oCcyauit
alUIMKaHTOT 3a HEIPUCTOjJHO AejI0 ClIpeMa MaJIOJIeTHUK U o Ka3HWJI CO
urect mMeceuu 3arBop. OcyauTesiHaTa mpecyzia BO OJJTydyBauyKu CTereH
ce Oa3upasia Ha M3jaBaTa Ha >KpTBaTa [AajieHa IIpeJi UCTPasKeH cyauja.
AIUTMKaHTOT ITOJIHE T JKaji0a HaBeIyBajKU JleKa He My O1JIa JTajieHa MOKHOCT
naja ucrpaiia M.B. u geka Hej3sMHOTO cBeloueme Ipell UCTPaKHUOT Cyirja
6uso mpedopMyIpaHo off CTpaHa Ha cyJujaTa U He OWIO aBTeHTUYHO Ha
OHa IIITO Taa r'o u3jaBusia, 0COOEHO MMajKu IMpeABU]I leKa Ha Bo3pacT o, 12
Taa He MOsKeJla HUTY Jla UMTa, HUTY [a IMUIlyBa U He I'M 3Haejla UMUBbaTa Ha
CUTe Hej3MHU HacTaBHULIU. [IoBUCOKMOT cy/ ja omOui skanbaTa npudakajku
JleKa 13jaBaTa oJ] Hej3SMHOTO CBeJlouere Ovta mpedopMyIupaHu Off CTpaHa
Ha UCTPayKHUOT Cy/ivja U JIeKa CBeJloueeTo OU 3BYUesIO VIIITe IToyoeITMBO
IIOKOJIKY Omie pernpopaylupaHu 30opoBuTe Ha M.B., HO He cMeTajKu JieKa
OBOj IIPOIYCT U3BPLIKJI 3HAUajHO BaujaHue. McTpoBpeMeHO, ITOBUCOKHUOT
CyJl He KOMEHTHpaJI Ha >kKajibaTa Ha alUIMKAHTOT 3a HEMO>KHOCTa [a ja
ucIpaiia M.B.

ECYII Bo oBoj ciyyaj ucTakHam JieKa: ,yuouipebauia Ha uckasu gobueHu
BO WEKoOW Ha uoluyuckaa u cygckawa ucuupaca 3a ueaullie Ha
goKaK<ysareulo cama o cebe He e lUpouwiuspeyHa Ha cuiasosuiie 1 u 3 (2)
og usneHou 6, Uiog ycaos ga ce uouuliysaHu tpasawia Ha ogbpaHatia. Tue
iipasa, Uo upasujo, bapaaul Ha obBUHeEWIUOW HaA coogsellieH U UpasBuueH
HAauuH ga MYy ce 0BO3MOXKU ga ja ocliopu 8epogocUiojHOCUA HA CBegoKoul
KOj cBegouu Upotius HeZo U ga Zo ucuuiliysa cegokolll gogeka tioj 2o gasal
uckasoul uau 8o tlogoyHexHa pasa og utoctuatikawia“. CymoT UCTO TaKa
HaBeJl [eKa ,Hauejdwla 3d UpasuuHo cygere Hajldazaaul uHuwepecuile Ha
ogbpaHaiia ga ce gosegaul BO pamHoWieKd Co UHUepecullie Ha cseqoyuile
uau Kplusuilie Kou ce UoBUKaHu ga cgegouaud. Bo wioj tiozneg ECYII u
uma 3emeHO Upegsug UOcCeOHUWe KApakKuwepuciuku Ha KpusBuuHauld
tlociiaiika Kou ce ogHecysaaill HA cekcyaiHuilie KpusuuHu geaa. Kpiusatia

7 Kosau tipowius Xpsauucka (Kovac¢ v. Croatia), 6p. 503/05, ECUIT, 12.10.2007
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wiaksauia uocitiauka uecuilo ja goxusysa Kako WewKo UcKyuieHue, o0cobeHo
aKo mopa ga ce coo4u cO 0OBUHeWIUOW CUPOWUBHO HA CBojallid BOJjA.
Tue Kapaxkuiepuciiuku Ke bugail yuiile UoHazlaceHu Bo CAyuaj Bo Koj ce
tiojasysa manonewiHuk. Ilpu oueHysare Ha Upawdarelio gaau BO egHa
wiaksa vocuauka Ha 0b6BUHelUOW MY OUN0 UPABUUYHO CYgeHo, Mopa ga ce
3ematu tUpegsug uHiiepecuue Ha xpuusaiia. ECYII 3attoa tipuchaka geka 8o
KpUBUYHA UOCWAUKA Koja ce 0gHeCcy8a HA CEKCYAJIHO 3/10CULABYBAIE MOXe ga
ce tipe3emaiti ogpegeHu MepKu Bo (hyHKUUja HA 3awUUia Ha Kplusaiia, tog
ycjl08 Waksullie MepKu ga MoxKe ga ce ycoeiacaull co OHA WO ce HapeKysda
€00gBeliHO U geJIoiBOPHO oclBApPYBare Ha Upasauia Ha ogbpaHawia. Ilpu
ocuzypysatrbe Ha Upasauia Ha ogbpaHauia, og UpaBocygHuile wieaa Moxe
ga ce uiobapa ga tipezemailti MEPKU KOu Ke U KoMueH3upaaid uolewKouuiie
co Kou ce bopu ogbparauua“. Bo oBoj KOHKpeTeH ciydaj CyIoT HaIIoJI ieKa
,HEe MOXe ga ce cMelld geka auJuUKaAHWowW umaj coogsetwHa U BUCWUHCKA
MOXKHOCUW ga ja gosege BO Upaulawe u3jasaitia Ha cBegokoul Koja buia og
pewasauka 8axKHoCW 3a HeZ08OWIO OCcYygysdatrbe, Ud cuopeg Woa auaukaHwow
HemaJ UpasuuHo cygerve “.%18

Bo cBojaTta mpecyzga Bo ciayuajor Touux® ECYII mcto Taka 3abeneskai
IeKa: ,(...)bapareittio Ha auJluKaHwowl ga bugail cocaywaHu csegouuitie
Ha HacwaHoul He 6BUJI0 HeOCHOBAHO, geKa buJio pesieBaHwiHO 3a ipegmeiloil
Ha 06BUHEHUeWo U geKa MoxeJlo ga ja 3ajakHe tlo3uyujaiia Ha ogbpaHatia
uu gypu u ga gosege go oc060gysarbe Ha 06BUHeWUOU, AKO ce UoBpgeo
geKa HasUCWiUHA BO KAHWalia (ppaui JUuMeHKa og Uuso, a He UaKysarwe co
Hapkowiuyu.(...) Meéywioa, cygouu zo ottichpaun baparbeiio Ha auIUKAHWOUW
3abenexKyBajku geka cuitie pejesaHWiHU (pakiiu ce goBoJHO YyuiBpgeHu (...)
Wio He Moe camo o cebe ga ce cmela 3a 06pa3noKeHa 0gayKa u Moxe
ga tiocouu KOH Wioa geKka usjasuitie og csegouu wito buje usHeceHu upeq
gomawiHuow cyqg bunae egHocuipauu.(...) 3awioa, Cygowi cmeuia geKka, co
ouippaarwenio Ha culle baparwa Ha ogbpaHaiwia u Upudcakare Ha cuiie
apiymeHwu Ha OOBUHUWIEACUBOWIO CYGeuKuow cyg MYy gajl HeupasuHa
lipegHOCUI HA OOBUHUEICIUBOWIO U cUiopeqg Wioad Z0 JTULUUL 00BUHeTUUO 0g
Kaksa 6uj10 UpakuiuyHa MOKHOCT e(heKIUBHO ga zu octiopu 0bBUHeHUjalla
wuio my buse ciiaseHu Ha wiosap*.%?°

Bo oBoj ciyuaj EKYII ro Harnacui 3HauemeTo Ha 300pOBUTE ,li0g UCTUU
yco8u“u ,egHaksocu Ha opy:xjeuwio”: ,Co oBaa ogpegba, ioj um octiasa Ha
HAUUOHAaJIHUWe OpeaHU ga ogaydyail 3a pejesaHWHoca Ha UpegioxeHuuie
gokasu, ce gogeka woa e YcoeldaceHo co KOHYeuow Ha UpasuyHo cygerse,
Kojulitio goMuHupa 8o uaeHot 6. (...). CaegcitiseHo, He e GoBOJHO 0OBUHETLUOT
ga ce xaau geka He my b6ulo go3soJieHO ga ucupauwa ogpegeHu cBeqgouu;
UloKpaj woa, wWioj mopa ga zo uowiKpeuu bapareuio co 06pasjoxKeHue 30U io
e BAXKHO 3acezHawiuile csegoyu ga bugaui COCAYuaHu U 30uitio HUBHUIE
UCKA3U ce HeolXogHUu 3a YiBpgysare Ha BuciiuHaiia (...). Cliopeg wioa,

o8 [hid. §26, §32.
o9 Totiuk tpowius Xpsattcka (Topic v. Croatia), 6p. 51355/10, ECYIT, 10.10.2013
620 [bid, 8§46, 8§47, §48.
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aKo auJuKaHuwiow UogHece bapare 3a COCAYUYBAare CBegouu Wiio He e
HEeOCHOBAHO U KOeulitio e goBOJIHO 00pa3Jl0:KeHo, pejieBaHWHO 3a UpegMetioi
Ha obBuHeHUello U bu MoxKeslo ga ja 3ajakHe uo3uuyujatia Ha ogbpaHauia
uau gypu ga gosege go ociobogysarbe HA AUAUKAHUWIOW, GOMAWHUULE
opzaHu mopa ga gagaul peaesaHWiHU UPUUYUHU 3d ogbousare Ha WaKBouio
baparbe (...).Cygoiu 3abenexxysa geka auauKkaHitiowl Wispgea geka uakewiou
HajgeH BO KaHWiaia 3a owiiiag He MYy Upuuaia Hemy, Ua uopagu wioa ogou.
ga zo uowiuiuwie 3aUUCHUKOW 34 3dujeHysare Ha uakewlowl u uobapal
gewlliauere 3a ga ce cobepaill gokasu 3a wioa gaiu wioj 6u 8o KOHWAKWI
co uakewoit(...).Toj ucttio waka wispgen geka ppaua JUMeHKA og UUBO BO
KaHuwiaia, a 3a ga zo UolKpeiu wioa wspgetre, bapas ga bugaiti cCocayuaHu
wpu auya witio buse csegoyu Ha HacliaHoui. Bo tiekoiu Ha uenottio cygere
AUAUKAHWIOW U owippaan obBUHeHUjallla W0 MY ce ciilasaail Ha Wosap
u wiBpgen geka Bo KaHwiawia 3a owliiagoyu ppau JuMeHKa og tiuso, a He
lakysameitio co Hapkowiuyu(..)Bo wioj tiozneg, Cygoiti 3abenexkysa geka
egeH 0g UOoJUUUCKUTE CAYXKOeHUUU Witlo csegoueie tipeqg CYgould, BUpPoOUEM
OHOj WO 20 HAWOJ UaKysarelio, UoBpgu geka 80 KaHWaia Hawoa U
JUMEHKU 0g UUBO, CO Wio 0gbpaHatia HaA AUJUKAHWOW He 6uaa ueaocHO
HeoCHOBaHa uJju HesepojaliHa. (...).Cliopeq wioa, gokasuilie Ha UOJUUUCKUTUE
CcAYKOeHUuU, Kako csegouu Ha o0OBUHUIENCUUBOWIO, MoOxKejae ga bugatil
lobueHu og uckasuuie Ha gpyzuiie wipu csegouyu(...). Bo olucycuuso Ha
MmauwepujaaHu gokasu, Kako owltieuawloyu og upctiu uau wipazu og /[HE,
Kouwio He Ouje 3eMeHU 0g UaKysareulo, UAKo ogbpaHauia zo bapa.a
woa, wiue uckasu og csegouyuulle MoxKeje ga umaaud BaHA YJlola BO
3ajakHYyBarelio Ha Uo3uyujatia Ha ogbpaHaia Ha AUAUKAHWOW UAU gYpU U
ga gosegatll go HeZoBo ocao0bogysarse(...), umajku tipegaug geka KpuBUYHUOWI
cyg e 0b6B8p3aH og tpuHyuiiow in dubio pro reo(...)“ ¢

[ToBTOpHO, BO ciyyajoT Hasaanuj u Jawun®?? ECYUII yrBpaun nexka Ha
alUIMKaHTOT Mopa ,ga MYy ce gage pasymMHad MOKHOCW ga <o Upeuictiuasu
CBOjoW CAY4aj 8O YcaA0BU WO He Z0 culaBaaill BO UOHEUOBOJIHA U010K6a 0g
gpyzauia cuipada“ %> CymoT UCTO TaKa HaBesl JeKa: ,,(...JoKoJHocuiulle Ha
KOH(bpoHUIayujaia Ha auJaukaHwiulle co uoauyujaiia ouae tpegmeil Ha
ctiop meéy cuipaHuile 8o UpeKpuwiouHauia toctiatka (...). Meéyuioa, cygosuitie
wiio toctuauysajie 8o waa uoctiauka ogayduje ga ja 3acHosaaull csojatia
lipecyga UCKJIYyuuso Ha Bep3ujailia Ha toauyujaiia u ogouse ga upugpaiiaiu
goUuOJHUWENHU goKa3U, KAKO BUgeo CHUMKU UJiU ga UoBuKaaw gpyzu csegoyu
Koza aunukaHwiuule tobapaie ga gokakaul geka Uoauyujaiia He u3gaa
Hapegbu tpeg ga ¢u yaticu. Cygowl cmewia geka upu Uociioere HA CUOPHU
lipawara 8o BpCKa co KAyuHulle hakitiu Ha Kou ce 3acHOBa obBUHeHUello,
Kage eqguHCUWIBEHUlEe CBegouu HA OOBUHUUIEACTUBOWIO Oule UOAUUUCKU
CAYHOeHUYU wWilo uipaie axKiiuBHA yYJoza BO UpegMeliHulle HACUWAaHU,
cygujatia 8o OxpykHuowl cyg 8o Tsepckoj mopan ga ja ucupuu cekoja
%21 Thid. §40, §42, §43, §44, §45.

2 HaganHuj u JawuH tipowius Pycuja (Navalnyy and Yashin v. Russia), 6p.76204/11, ECUII, 20.04.2015.
% [bid, §82.
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PasyMHa MOXKHOCUW ga Zu UowiBpgu HUBHULIE UHKPUMUHUPAYKU UCKA3U |...).
Hetiocwiauysarettio Ha Wioj HAYUH e CUPOUWUBHO HA OCHOBHAWIA 00BPCKA HA
00BUHULUEJICIIBOWIO ga 20 OKaxe 0bBUHEHUello U HA egHO 0g OCHOBHUUlE
Hauena HA KpUBUUHOUWIO Uipaso, umeHo in dubio pro reo(...)“* JacHo e meka
Ha arUTMKaHTUTe Tpebasio Ja UM Oujle OBO3MOKEHO [ia I JOKaKaT (haKTuTe
BO I10J13a Ha ojibpaHaTa, HO Toa He UM OUJIO [JO3BOJIEHO Off CYAOT.

MHTepecHn 3a o63epBaija ce u craHoBuinTata Ha CymoT Kora craHyBa
300p 3a OCHOBaHOCTa Ha MepKaTa ITPUTBOP, BO CMWUC/IA HA Toa Jau
OOBUHUTEJICTBOTO yCIeasio Jia IMPUJIOKU JIOBOJTHO JIOKa3H 3a [/ia MoKaKe
IleKa IMoCTOe/I0 OCHOBAaHO COMHeBae BO BUHATa Ha OOBUHETHOT.

VmeHo, Bo cayuyajoT Cuwieuyadeu®® Owia JoBefieHa BO IIpalllamke, Mery
IIPYroTO, 3aKOHUTOCTA Ha IIPUTBOPOT U [aJIv [TOCTOeJIe IOBOJIHO TPUUMHMU 3a
IMPUTBOP. ATUTMKAHTOT OMJI COTICTBEHUK Ha KOMITaHUja 3a 06e30e/1yBambe, Koja
obe30eryBaia KOMIIaHUja 3a cHab/yBame co ropuBo. OTKAKo KOMITaHUjaTa
3a CHaOfyBame CO TOPUBO Ce TOKaylwia JieKa efleH oji BpaboTeHUTe Ha
KOoMITIaHUjaTa 3a 06e30e TyBatbe HaBOJHO YKpasl TOPUBO, alUTMKAHTOT OTKAKO
Oua u3BpIIeHa HWHTepHA WCTpara ja MHGoOpMHUpas KOMIIaHMWjaTa [AdeKa
BpaboTenuor I'.H. mpusHan fieKa Kpajes ropuBo, HO OJIOWI Ja TUIaTU 3a
HITeTara, Ia 3aToa alUIMKaHTOT IpeyIo;K1JT KOMITaHUjaTa 3a CHaOAyBaibe
CO TOpPUBO [la ja U3BECTU MojuviMjaTa 3a Toa. HeKonky Mecery rojolHa
paborHukotr I'.H. mpujaBui Bo Mosnuiidja fieKa JIMila 07l KOMITaHWjaTa 3a
o0be30eryBatbe Kajie IITo OMI BpaboTeH My ce 3aKaHyBaJie CO HaCUJICTBO, CO
1IeJ1 a ToOUjaT Imapu of] Hero 1 JieKa Toj OMJT He3aKOHCKY JIP;KeH BO ITPUTBOP.
CrnieqHUOT JIeH OOBUHUTEJICTBOTO OTBOPWIO MCTpara mpoTUB alUIMKaHTOT U
IIPOTUB VIIITEe efleH BpabOoTeH BO HeroBaTa KOMITaHMja, a TPU JieHa I10/I0I[Ha
aIUIMKAHTOT OWI TIpUTBOpPeH. [TpBOTO MpUBeyBabe 3aBPILIIO CO TOA ILITO
aIUIMKAHTOT OWJT CTaBeH BO JIOMallleH ITPUTBOP, a IOJI0IHa 0CI000/IeH o
Kaylja oJi cTpaHa Ha AresallMOHMOT cyj. Bo MeryBpeMe nuijeHIaTa Ha
HeroBaTa KOMIIaHUja OWJla YKMHATa U alUTMKAHTOT 32 MeJUYMUTE U3jaBUI
IleKa HeroBOTO T'OHEHe U IMpUBeyBale OMJI0 MOBP3aHO CO HamepaTa Ha
MUHHUCTEPCTBOTO 3a BHATPEUIHW PpabOTH Jla TO MOHOIIOJIM3UpA Ma3apoT
Ha C/IyKOUTe 3a 00e30eflyBame CO Toa IITO Ke T'M VHUIITU KOHKYPeHTHUTe,
BKJIYUYBajK ja U HeroBaTa KommaHwuja. [loToa, ciepmeno virTe eHO
IMpUBeyBae Ha OCHOB Ha IOLIMPOKa KpUBUUYHA UCTpara MpoTUB alyTMKaHTOT
U YUITe JIBe JIPYTU JIUlla 3a HaBOJIHA VIleHa Ha JIBe TIOTEeHIIUjaJIHA KPTBHU.
HaumoHamHuOT cyJl ofipeusi MpUTBOP U AP/KaBHUOT ArlelaljuOHEH CY]I ja
MMOTBPUI Taa ofjTyKa.

ECYII 3aknyumnn geka Bo jkajibaTa IojHeceHa oj cTpaHa Ha nuieto I'. H.
II0 TIoNUIjaTa He OWIO JUPEeKTHO HaBeJleHO MMETO Ha aruTMKAHTOT, a Cerak
eJIMHCTBEHUOT OCHOB IIITO I'0 HaBeJ1 OOBUHUTEICKUOT OPT'aH TP [TPUBEYBAHETO
Ha aIUIMKaHTOT U TP JOCTaBYBamkeTO Ha Oapame [0 CYAOT /ia My OJipeau
MepKa MmpuTBOp Owi Toa mTo KprBata I'. H. gupekTHO ro upeHTUdUKYyBaia

624 Thid. §83.
2 Cuetiynaey, upotius Moagasuja (Stepuleac v. Moldova), 6p. 8207/06, ECUIT, 06.02.2008.
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aIUIMKAHTOT Kako ctopuTes Ha fenoto. I1a Taka 3a Cymor ,e HejacHO 30uio
HezoBowWo uMe ce HAWJ0 BO Waa ogiyka ywile Ha caMuol Uo4elwloK Ha
ucuiipazaia u upeqg ga bugaul upubaseHu gpyzu gokasu“.5® Mcro Taka,
Cynot 3abejieskajl fieKa ,goMawHUoW cyqg, Upu pasziegysare Ha baparbeiiio
3a ogpegysare Mepka UpuwiBop (..)ywBpgua geka HAjMAlKy egeH o0g
actiekiuuite Ha xaabattia og I'. H. e Heusgpxat (...).OBoj ¢akit Wipebano
ga ¢ppau gsojoa 8p3 kpegubunuitewiows Ha I'. H. KoHgaukitiot witio wioj
20 uMas co agmuHuciipayujaia Ha Komiaujauia (...)gasa gouosHUeaHU
UpUYUHU 30 4Y0BeK ga ce UoCcoMHeBd BO Hezosuile mouiusu. Meéyttoa,
Hamecwio ga ce liposepaili 0oBUe UHGOpMayUu Kou JIleCHO MOKelo ga ce
gobujaiti 0og opzaHuilie 3a cllpoBeqysare HA 3aKOHOW, 0CODEHO aKo ce 3eme
iipegsug zosemuouli bpoj jasHu o6BUHUTIEIU KOU gobuJe 3agaua ga pabottiaiu
Ha 0BOj C/1Yuaj, jasHUOW 0OBUHUE] 20 UpUBE]l AUNUKAHIUOW geJYMHO U BP3
OCHOBA HA HeZoBoWIO HaBogHO KugHauupare Ha I'. H. Osa ogu 8o lipuioz Ha
wspgereuo Ha auJUKAHWoOW geKa UCpaKHUle opZaHu He ¢u UposepuJie
€O UCKpeHa UocselieHoCW ¢hakitiuliie co uea ga yuispgaid Uocuioere Ha
pasymMHo coOMHeBare geka Wioj 2o culopua geaouio, WYKY geka uiex<Heee
KOH HeZoBo Uipusegysarbe, HABOGHO 3apagu JUYHU UHitepecu. (...)“0?

CypoT 3akIy4dusI JleKa MH(opMalMuTe co KOU pacriojiara He ,6u ybeguJe
objekuiuBeH HaAbBYGyYBau geka oO6BUHEHUOW MOXe ga e Woj KOj 20 Cuiopu.l
geaouo“.%?® CiencTBeHO, UMaJio ToBpeia Ha usieHoT 5, ctaB 1 og EKYII Bo
OJJHOC Ha IPBOTO MpUBelyBakhe Ha alJIMKaHTOT.

Bo Bpcka co BropoTo mnpuBeayBawe, CymoT cmertan Jeka ,/[okoaky
AUAUKAHWOW HABUCWUHA ¢0 CUIOPUI KPUBUUYHOWIO geJlo U JOKOJKY cakaJ
ga u ussBpuwiu UpUWUCOK HA KpuwiBawla uju Ha cgegoyuuie uiu ga yHuwu
gokasu, Woj umaa goBOJHO BpeMme ga 20 Ccllopu wioa Uupeg gekemspu
2005 zoguHa, a HUKakBU goka3u He buje gocuiaseHu go ECYII 3a waksu
aKuBHoOCU 0g CUPaHa HA AUJAUKAHWoOW. 3Hayu, He tiociioesa HUKAKBa
UtiHoCW 3a UpuBegysare 3a ga bu ce UpeKUHala HeKaksa KpUMUHAJHA
akuwiusHoOCU, a gsaeceili u yetisopuuatta (24) ucttipa<uttieu paciiopegeHu
ga pabowiali Ha 0BOj cAyuaj Moxeje ga ogsojail Majiky speme 3a ga
tiposepaii ganu uousakuuie ce prima facie ocHosanu. Hamecuio wiaksa
lipoBepKa, auJukaHwiowl O6us UpusegeH HA geHOW HA OWIUOUHYBAHE HA
ucttipazawia (...).Ywiie tioBo3Hemupysauku e Wioa Witio 0g usjasuitie Ha
gsellle HABOGHU KPUWIBU MOKe ga ce 3aKAYyuu geka egHa og xaibutte buaa
¢abpukysaHa a ucipax<xHuUowl opzaH He UPOBepuJ CO UOGHOCUUIEN0W Ha
uctuaia gaau woj HasucwWuHa UogHes Waksa upeniciuaskd, gogeka uax
gpyZauia e pe3yatiail Ha gUPeKWHO BaUjaHUe 0g CUUPAHA HA UOAUUUCKUOUW
cayxkbeHux O. - uctiuoul OHOj KOj ja eBugeHWUpas U upsauia upeiciuiaska
tipowius ataukaHwow ... Osa Zu ipasu u gseiie Upelticitiasku upeiesaHuuHU
3a ueallia Koja ce ogHecysd HA YuBpgysarwe ¢gaau UoCiou pasymMHO

62 Ihid. §70.
527 [bid. §72.
628 Ibid. §73.
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COMHEBANKE geKd AUJUKAHWOW ¢0 Uu3spwuja geaowo, a uUpulioa He e
HasegeHa HUUY egHA gpyia UpUUUHa 3a HezZoBoulo tipusegysarse (...).Cygoit
e CBeceH 3a MOM<HOCUA »piuBallia ga Zu tiosjede cBouille usjasu topagu
ipoMeHa Ha UpelixogHOWO Mucjere uau topagu tpuHyga. Celiak, gaau
egHa xpuwsa UoUuwaia upewiciiaska Moxe ga ce Uposepu co uomouwl
Ha objeKiUBHU (hopeH3UUKU goKas3u U He UOCWIOU HUWIWO BO gOCUelio Ha
cayuajoii Koe yuawiysa Ha Woa geka JUUENIo 20 J1axKel0 gqoMAuwHUOW cyg
3a Woa geka He ja uowliuwasio upewicuiaskauia. [[okoaky 6uno UoKaxaHo
geka xkpusailia ja uotuuwiaia tpewicilaskaia Ho UOGoUHA ja UosaeKaq
ucwawa uog upuHygad, gomawHuow cyg Ke umaj cepuo3dHu UpudyuHU ga 2o
ogbue baparetio Ha auJuKaHuwow 3a ocaobogysarbe. Cygowi BOOUWIIIO He
u3pasuJl 3azpux<eHocil okoay woa* (...).6%

Kako 1 BO ciydajoT Ha NpBOTO ITpuBeayBame, CyqoT 3aK/Iyuynil JeKa He Ijefa
HUKaKBU JIOKa31 KOU MMOTKpeIyBaaT pa3yMHO COMHeBame fleKa aryIMKaHTOT T'o
CTOpUJI KpUBUYHO Aeso. CnenyBa AeKa uMaJsio ToBpefja Ha WieHOT 5 ctaB 1 ofg
EKYII u Bo ogHOC Ha BTOPOTO aricele Ha arjIMKaHTOT.

CnuuHo, U BO ciy4ajoT Jlazopocku®® arIMKaHTOT ce »Kajiesl 110 OCHOB Ha
ysieHoOT 5, ctaB 1, 2 1 3 ox KoHBeHIIMjaTa JeKa HEroBOTO JIMIIYBAbe Off
c/1000/1a He 6MJI0 BO COTJIACHOCT CO 3aKOH U JIeKa Toj He Ovi uHgopMupaH
3a IPUYMHKTE 32 HEFOBOTO MpUBeiyBame. MimeHo, Ha 6 aBryct 2003 roguHa
arUTUKAHTOT JOOWI TesledpOHCKM TIOBUK OfI CAYKOEHUK BO ciy;KOarta
3a pasy3HaBame [a [0jlle BO IOoJvI[UCKa CTaHulla Ha ,pasroBop“. EmeH
cny>k0eHuk Bo City;kOaTta 3a pa3y3HaBame Ha BUCOKa 11oJ1ok0a J.C., masnycHa
Hape/i0a 3a IMPUTBOP Ha alUTUKAHTOT I10]T COMHEHUe JieKa 0T BOOPY/KeH U
IleKa OM MOKeJl Ja ja HamyimTu 3eMmjata. Bo 23:15 MCTHOT JieH arIMKaHTOT
O1JT IMpUBeieH o] CTpaHa Ha MOoJUIUjaTa Bo OJIM3MHA Ha I'paHUIaTa, Oul
OJIHEeCEH BO IOJIMIMCKaTa CTAHULIA U 10 U3BPIIEHUOT MPETPEC BO U3BEIITAjOT
010 HaBegeHO JeKa Kaj Hero OWie IIpoHajaeHM MoOuieH TejedoH,
racoul, JJMYHa KapTa U J03BoJia 3a Hocewe opysKje. Criopel; CTpaHKUTE,
HCTO TaKa OWI ITPOHAjIeH U TUIITOJI, HO He OWI BHeCeH BO 3aIliCHUKOT.
AMIMKaHTOT OWJI Bp3aH CO JIMCUIM U TipedpsieH BO TMOJUIIMCKa CTaHUIIA
Ha pa3y3HaBauKaTa cJIyk0a BO IpajioT, HO TOj ycIieasl Jla IO ITOBUKa CBOjOT
aJIBOKaT Ha HeroBUOT MobuJsieH TenedoH. Bo 2:00 yrpoTo Ha 7 aBryct 2003
roJinHa arUIMKaHTOT MOTIMINAJI 3allMCHUK CO KOj Ce OTKaKasl o] ITpaBOTO
Ha afBoOKaT. Hema 3aNMCHUK OJi COCJIYIIYBAaKETO. ATUTMKAHTOT TBPIEI
IleKa OuMJT McIpalryBaH BO BpcKa co paboTaTa Ha HErOBUTE ITPeTIIOCTaBeH!
(emeH o U3BPUIHUTE NUPEKTOPU Ha KOMIIaHUjaTa), BO BpCKa €O ofipefieHn
YJIeHOBU Ha IMOJIMTUYKAaTa MapTuja BO OIo3ulivja 1 3a oJpeJleHr MMo3HaTU
HOBUHapu. HeroBuTe juYHU TipegMeTyd My Owie BpaTeHU M TOj OWII
nyireHd Bo 9:00. ATUIMKaHTOT T'o ITPUjaBWI HEFOBOTO HABOJIHO HE3aKOHCKO
rpuBeJlyBarbe BO MUHUCTEPCTBOTO 3a BHaTpeliHu paboTtu, CeKTop 3a
BHaTpelllHa KOHTpoJia. CEKTOPOT KOHCTAaTUPaJl ieKa aliCelheTO U MPUTBOPOT

629 [bid. §76-78.
030 Jlazopocku lipotius UopaHewHauia jyzocaoseHcka Petiybauka Makegoruja (Lazoroski v. the former
Yugoslav Republic of Macedonia), 6p. 4922/04, ECYII, 08.01.2010.
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Ha arUIMKaHTOT OWI CIIpOBe/ileH BO COIJIACHOCT CO 3aKOHOT, OCBeH
HEKOU MaJId TPENIKU BO 3allMCHUKOT 3a MpeTpec. AMJIMKAHTOT UCTO TaKa
rmob6apa UCTPayKHUOT CyIuja Aa ja UCIUTA 3aKOHUTOCTA Ha JIMIIYBAHkeTO
on ciobopa, TBpAEjKU AeKa TOj O HejerajgHo NPUTBOPEH, JeKa He Oul
nH(OopMUpaH 3a MPUUUHUTE 32 HErOBOTO IpUBeJlyBame, JieKa HeroBUOT
aIBOKAT OWJI CIIpedeH Jia ITPHUCYCTBYBa Ha HETOBOTO MCITpalllyBambe U ieKa
IIpUBeAYBamkeTo OUJI0 U3BPIIEHO Oe3 cyacku Hajor. Ha 26 janyapu 2005
rofivHa, 1o net O6apara O] CTpaHa Ha alUIMKAHTOT 3a MoCTamKara Jja ce
3abp3a, UCTPasKHUOT Cy[Mja YTBPIAWI JleKa aruyTMKaHTOT OWJ1 3aKOHCKU
JIMILIEeH o1 c/1I0060/1a, o], COMHeHH1e 3a TproBuja co opyskje. Ha 18 heBpyapu
2005 roguna, CyICKUOT COBET ja 0[101JT Heronara >kajioa.

AnnukaHTOT rogHesn xkanoa go ECUIL. CygoT Hallon geKa JIUIIYBabeTo Of
c/1000/]a Ha alUTMKAHTOT He MTpeTCcTaByBa 3aKOHCKO JIUIIYBamke of] cjiobo1a
3aCHOBaHO Ha ,pa3yMHO COMHeHMe“ M 3aToa IOCTOU TOBpe[a Ha 4JieH
5, ctaB 1 (B) om KonBeHuujata. Bo cBoeTo objacHyBame ECYII Harmacun
IeKa ,pakuiuitie Kou Upequ3sBuKysaail COMHeHUe He Wipeba ga bugaii Ha
UCTIO HUBO KAKO OHUE KOU Ce HeoUuXogHUu ga oupasgaaiti 06BUHeHUe UJu
gypu ocyga, wWilio goaéa 8o tlogoyHexxHatia ¢hasa og KpusuuHallia uciipaza.
Bo KoHKpeliHuowW cayydj HUWWIO He CcYyzepupao geka auJukaHuwiow Ou.
UHJIBOBUPAH BO wipZosuja co opy:xje. ypu u 8o uoctuaukatia upeqg Cygoiu
gpxasauwia He Upe3eHWUpaA/la HUKAKBU Maudepujaiu Kou 6u gosene go
ybegysare geka ltipeba ga ce uzsede UOUHAKOB 3aKJAYUoK. ,,OliepattiuBHuUlLe
uHguyuu“ Ha Cayxbalia 3a pa3y3Hasare BO OWICYCWIBO HA OUJNO Kaksa
usjasa, uHgopmayuja uiu KOHKpewlHa »Kaiba He MoxKe ga ce cmewiaai 3a
goBOJIHU ga ja oupasgaail ,,pa3zyMHoOCa “ Ha COMHEHUewWo Ha Koe ce 3aCHOBA
JUWYBareio og ca1060ga U 3agpKyBareiio Ha auauKaHuwiow “.%!

[ToHaTamy Bo TeKCTOT e 0OpaboTeHa boraTara mpakca Ha CyJIoT ITOBp3aHa co
roBpe/iaTa Ha MTpe3yMITI[ijaTa Ha HEBUHOCT Kora CTyKOeHU JTUija u3jaBuie
IleKa JINIeTO € BUHOBHO Ipej] UCTOTO Jla Oujle OCylleHO CO IpaBOCHIHA
CY[ICKa OJJTyKa.

Bo cnyuajor Muneau®” ECYII Hamon meka uieHoT 6, ctaB 2, og EKYII e
IPeKpILIEH CO OJJIYKa Ha eJleH HallMOHaJIeH CY/JI BO KOja CTOU JleKa OfipeieHO
JIMile € BUHOBHO 3a COOJZIBETHO KPUBUUHO JIeJI0o Mpejl Ha Toa JIUlie [a My
bujie cyfgeHo u Jla Ouzie orjlaceHo 3a BUHOBHO 3a Jieoto. CygoT ocobeHo
WCTaKHasI geKa ,Upe3ymuyujaitia Ha HeBUHoOCI Ke buge tiloBpegeHd goKOoIKY
ogpegeHa cygcka ogayka ogpasysa Mucjiere geka obBUHeluolwl e BUHOBEH
lipeg UpewixogHO ga MYy bOuge GoOKAKAHA BUHAWIA COZJIACHO CO 3AKOH U
ocobeHo, be3 0b6BUHEUOW ga UMAJ MOXHOCU ga zo OCUIBApPU CBOEWIO Upaso
Ha ogbpaHa. Baksa tioBpega Ha Upe3ymuuujaitia Ha HeBUHOCUI MOKe ga ce
CYuu gypu U BO OWICYCWBO HA KAKOB OUNO (hopMajieH 3aKAYUuoK, goOBOJHO
e camo ga uociou HEeKAKBO pAa3Muclysare Koe yuauwysd HA Woa gexka
(HauuoHaHUOW) cygot zo cmetia 06BUHeTIUOW 3a BUHOBEH .53
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Bo KOHKpeTHUOT ciiydaj MuHeiu iMasio ITpUBaTHa jKajiba 3a KjieBeTa IPpOTUB
rocroHOT MuHe 1 Koja 6uita oTdp/ieHa 3aToa IITOo JIeJI0To 3acTapeso.
MOKpaj 0Boj haKT HAI[MOHAIHUOT CYJl My HapeIujI Ha rOCIIOAMHOT MuHeu
Ila TUTaTU el O] CYJICKUTe TPOIIOIY co 0Opa3sioskeHue JeKa OOBUHETHOT
BepojaTHO Ke OUJI ocy/ieH JOKOJIKY He JIONUIO JI0 3acTapyBaibe Ha J[e/I0TO.
ECUII uctakHam JeKa co BaKBaTa OJjlyka Ha HaLMOHAIHMOT CY[, AOIIIO
o nmoBpena Ha wiaeHOT 6 ctaB 2 om EKYII 3aToa mTo HAallMOHA/THUOT CVII
TOKayKasl fieKka e ybesleH BO BUHATa Ha OOBMHETHUOT BP3 OCHOBa Ha eJiHa
00MYHAa MTpOoLIeHKa 0e3 KaKoB 0110 (hopMaJsieH 3aKJTydOK 3a BUHATA.

Bo cnyuajot Jlazapgep®* TaTKOTO Ha arjIMKaHTOT KOj ce BuKan sKaH
JIyk Jlarappep 61 reHepajieH AUPEKTOP Ha JiBe KOMITaHMU - MaTpa u
Amrer. EnHa TpeTa KoMIlaHMja co Has3uB JlaM0Opa, 3acTarnyBajkyi HEKOJIKY
akIuoHepu ox Matpa m Amer, nmogHesna >kanoa mportuB JK.JI. Jlarapaep
3a TIpoHeBepa Ha KOPIopaTUBEH UMOT, 3aeJHO cO Oapaibe 3a BKITyUyBaibe
BO ITOCTaIlkaTa KaKo TparaHcKa cTpaHKa. PesynraToT oy oBa OwIo Toa
uwrro sK.JI. Jlarapzep, Bo CBOjCTBO Ha IeHepajieH AupeKTop Ha Martpa
1 Aulet, 6MJ1 OOBUHET 3a CBeCHa 3JI0yIoTpeba M ITpoHeBepa Ha MMOT Ha
OBHe KOMITaHWM MMPOTUB HUBHUOT MHTepec. [lapucKUOT KpUBHUUEH Cy[ TO
mporjiacul KpUBMUHUOT TiporoH mpoTtuB K. JI. Jlarapaep 3a 3acTtapeH u
KaKo TocJjie/ivliia oJf oBaa OfjyTyKa 1 yKajibaTa Ha IrparaHcKaTa cTpaHKa ouia
IporyiaceHa 3a HegomnyiireHa. Kommanujata JlamOma ja obG:Kajauia oBaa
OJIJIyKa TI0 IITO BpXOBHUOT Cyl, OTKAKO IIPBO W3jaBUJI [ileKa KPUBUUHUOT
IIPOr'OH € 3acTapeH HO OBOjIIaT KaKo pe3y/ITaT Ha CMPTTa Ha OOBHUHETUOT,
ja TIOHUIIITUI TIpecyjiaTa Ha aresialfdMOHUOT CYJl BO BPCKa CO IrparaHcKara
’Kasiba u ImpeMeTOoT OMJI UCIIpaTeH Ha OJjTydyBaihe JI0 APYT areaalioHeH
cyn. Toj gpyr amesnaiidoHeH Cy[, TW MpoTJjiacyil JiejiaTa 3a ITpoHeBepa Ha
KOMITOpPaTUBEH MMOT Hu3BplIieHa Bo 1988 roguHa 3a 3acTapeHM, HO He U
OHMe U3BpIIeH! Bo prHaHcUcKUTe rogunau 1989 mo 1992 ropuHa, v u3pasuiil
MUCIee JieKa MOYMHATHUOT TaTKO Ha arJIMKaHTOT JiejTyBajl CIIPOTUBHO Ha
WHTepecuTe Ha KoMraHuuuTe MaTtpa 1 AliieT. 3aK/JIlydOKOT Ha arnelaljMoOHOT
cyz O leKa CUCTeMOT BOCITOCTaBeH ojf cTpaHa Ha r-nuHoT /K. J1. Jlarapmep
IpeTCcTaByBa KPUBUUYHO JI€JI0 ITPOHEBEepa Ha KOpHopaTUBEeH UMOT U Hape Uil
HacegHuluTe Ha mounHaTuotT sK.JI. Jlarappep ga i1 ucrjiataT OTIITeTa Ha
rparaHcKaTa cTpaHKa Bo u3Hoc of 14.345.452,52 eBpa.

ATIJIMKaHTOT ja 003KaJIiI 0Baa OJIJIvKa HO OapameTo He My 6110 ripudaTeHo
I10 LITO TOj Ha KpajoT nmoxHes kanba o ECUIL. Bo >kanbara ce 1moskamii
Ieka (ppaHIyCKUTE CYIOBU TO TIOBpeauie MpPaBOTO Ha HETOBUOT TaTKO
Ha Mpe3yMIlliMja Ha HEBUHOCT 3aToa IIITO I'0 ITporjiacusie 3a OJroBOpeH
3a KPMBUYHO [IeJI0 U MMOKpPaj Toa LITO KPMBUYHATAa TTOCTaIlKa ITPOTUB HETO
3acTapesia a TOj HUKOTaIl He OWJI orjlaceH 3a BUHOBEH Cé JJ0 HeroBaTa CMpT.
Bo Bpcka co oBa npainiiatbe, ECUII moBTOpUII fleKa Mopa Ja ce IIpaBy pa3jnKka
ToMery OJIJIYKU WU M3jaBU KOW M3pa3yBaaT MUCJIeHha JleKa OOBUHETHOT e
BUHOBEH U OJJTYKU WIM M3jaBU KOU CaMO OITMIIYBaaT COCTOjO6a Ha COMHEK.

34 Jlazapgep tipowius @paHyuja (Lagardere v. France), 6p.18851/07, ECUII, 12.07.2012.




KOMITAPATUBHO UCTPAJKYBAIGE

[IpBuTe ja moBpeayBaar Mpe3yMIIUjaTa Ha HEBUHOCT, [0JleKa 3a BTOPUTE
ECUYII BeKe yTBpA1/1 BO MOPAHEIIHU CJTyYau JleKa Ce BO COTJIACHOCT CO JIYXOT
Ha wieHOT 6 ox KonBeHiujaTa. Mcto Taka, ECUII moBTOpUA Aeka 4jeHOT
6, ctaB 2 on KoHBeHIujaTa ce ofHecyBa Ha CUTyallMM Kora 3acerHaToTO
Jdlle He e WIKM He e TOBeKe MpeaMeT Ha ,KpUBUYHO oOBUHeHHe" (Ha
puMep, Toa Ce CYIACKU OJJIYKUA OHEeCeHU II0 MPeKWH Ha KpuBUUHaATa
MocTalka WKW 1Mo JAoHeceHa OCJIo00IUTesTHa TIpecyfia), U JAeKa JAOKOJIKY
OJl/IyKaTa Ha HAllMOHAJIHUOT CY]I 3a OTILITeTa COAP>KU M3jaBa CO Koja U ce
MMITYTMPa KPpUBHUUYHA OJITOBOPHOCT Ha CTPaHKaTa Koja ce 3aJl0JKyBa Jia ja
IUIaTHA OTHITeTaTa, Toa OM MOKeJIo Aa co3faze IpobsieM Koj MoTHara Ioji
IeIOKPYroT Ha uieHoT 6, ctaB 2 og EKYIL.

Bo oBoj ciyuaj ECUIT 3abesneskan mgeKa arenalMOHUOT CYI BO CBojaTa
rnpecyzia HaBeJl [jeKa ,,Uociloernellio Ha KOHCWUWYyWusHUlUe ejemMeHu Ha
geJjotuo upoHesepd HaA KopuopatuuseH umMowl HA wwelud Ha KomuaHuuwe
Mattipa u Awetu e yuispgeHo 3a ltiepuogoud 3a Koj ciilaHysa 360p Upouius
zoctuioguHotu KaH Jlyk Jlazapgep“.®> ExHa BakBa n3jaBa He ocTaBa IIPOCTOP
3a JIBojba JeKa arenaliioHUOT CYJ TO CMeTasl TATKOTO Ha aryIMKaHTOT 3a
BUHOBEH cropeji oOBUHEHHEeTO U MOKpaj Toa IITO KPUBUYHUOT ITPOTOH
[IPOTUB HEero 3acTapesl U HUTY efjeH Cy[, He r'o Orj1acuil 3a BUHOBEH 3a BpeMe
Ha HeroBMoOT >KUBOT. OTTamy cjieiyBa JieKa ujieHoT 6, ctaB 2 og EKYII oun
[IOBpeeH CO OJyIyKaTa Ha HallMOHAJIHUOT CY[,.

[Tonatamy, Bo cityuajot Kziese® o6jacHyBajKU ro OIICEeroT Ha IIpe3yMITIijaTa
Ha HeBUHOCT CyIOT IMojacHU/I JleKa 4ieHOT 6, cTaB 2 He ce oJlHeCyBa camo
Ha OIepaTuBHUOT [ieJl O] mpecyjara — OJiylykaTa co Koja OOBUHETUOT ce
orjiacyBa 3a BUHOBEH WJIM HEBUH — TYKY U Ha 00pa3/Io;KeHWeTo Ha McTara.
Bo oBoOj ciyyaj arIMKaHTOT OWJT TAaTKO Ha JleBojue M BO BPCKa CO HEro
ropaHellHaTa CcOIMpyra ja wu3BecTW/a MHOJMIUjaTa JeKa TOj ceKCyaslHO
ja smocraByBan Kepka cu. Kepkara 6uia ucrmpaiiaHa oj] MoluLyjaTa 1
rpuToa OWJIO aHTa)KUPAHO M BEIITO JIMIle — TICHXOJIOT 3a Jla ja OlLleHU’
BEPOJIOCTOJHOCTA HA HEj3UHUOT MCKa3. AIUIMKAHTOT OWI OOBHHET 3a
CceKcyaJTHa 3710ynoTpeba Ha JieTe U CeKcyaTHa 3/10yIoTpeba Ha Juiie Koe My
0110 TOBepeHo Ha BOCTIUTYBae. PernoHaiHUOT cy MyHCTep I'o 010001
o1 cuTe 0OBUHEHMja 00pa3/I0KyBajKU ja TaKBaTa CBOja OJ/TyKa Ha CJIeJHUOB
HauuH ,...Kako egeH Bug pe3ume, cygckuouwl coselll Upewiiociiasysa geka
KAYuHUullle HAaclwiaHu OoUuWaHu og CUWlpaHa Ha CBegokow umaaull csoja
¢akiiuuka ocHoBaHocul, 0GHOCHO geKa 0bBUHEUOW HABUCTUUHA CEKCYAIHO
ja HauacwiByBa Kepka cu 80 Hezosuoul asuiomobus. Ceuak, osue geaa He
MoxKesle ga bugaui UowiBpgeHu og acuekiti Ha HUBHUOW UHUeH3uwew uiu
BPEeMEHCKA pamMKa Ha HaA4YUH Koj bu 6us gosoJieH 3a gOHeCyBare oCyYguiiesiHa
upecyga. HegociegHocuuuitie Bo cBegouereilio Ha CBeqgokoul buje UWioIKY
u3paseHu wito bui0 HeEBO3MOXKHO ga ce yuspgaii UpeyusHu gpakiiu“,

%% Tbid. § 20.
% Knese tpotius I'epmaruja (Clave v Germany), 6p. 48144/09, EKYII, 15.01.2015
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ATUIMKAQHTOT CMeTasl [eKa, U I[OKpaj Toa IITO ArenallMOHUOT Cy[, To
ocsioboMT TIOpaJid HeOOCTAaTOK Ha [oKasu, o0pa3osKeHHeTo Ha
ArnenailMoOHUOT CYJl Ce CBeAyBa Ha TOa [eKa ro cMeTa 3a BUHOBeH. [lo
TIOJTHeCYBaeTO >Kaji0a oJ1 cTpaHa Ha aruTMKaHTOT /10 COjy3HUOT yCTaBeH Cy/I
BO KOja ce jKaJieJl JleKa [TpecyjiaTa ja moBpeAusia Ipe3yMIlljaTa Ha HeBUHOCT,
TOj CY7I ja ITporJIacuJI JKaji0aTa 3a HeJIOMyIITeHa 10 IIITO arlJTMKaHTOT TTOTHeT
>)kasiba pmo ECYIL. T'epmaHckaTta Bjaja Hu3jaBWIa [AeKa IIpe3yMIllyjaTa
Ha HEeBUHOCT He ce ofHecyBa Ha oOpa3sJio;KeHWeTO Ha IpecynaTa U JeKa
oJyTyKaTa Ha TePMaHCKHUOT CY]] € BO COIJIaCHOCT CO offpefibaTa off WIeHOT 6,
ctaB 2 og EKYII Koja 6bapa 0OBUHETHOT J1a Oue ociio00/ieH JOKOJIKY He MY
Oue moKaykaHa BUHATA HAZIBOP O] Pa3yMHO JBOYMEIbe.

ECUITro orcdpiui apryMeHTOT Ha repMaHCKaTa Bjiajja ieKa Ipe3yMIldjaTa
Ha HEeBMHOCT He MYy HaMeTHYBa HMKaKBU TpPaHUIM Ha CYJIOT Mpu
oOpa3sioKyBame Ha ocjiobomurenHara Inpecyma. HamporuB ECYIIL ja
HarjlacyBa Ba)KHOCTa Ha o0Opa3Jio;KeHMEeTO Ha IIpecy/iaTa BeJiejKu JieKa
ja3MKOT IIITO IO KOPUCTHU OHOj KOj OJIJTydyBa e O/ KpUTUUHA BaKHOCT MPU
olleHyBaie Ha KOMITaTUOWIHOCTA Ha O/yTyKaTa 1 Hej3SMHOTO oOpasjioKeHue
co wieHoT 6, ctaB 2. Bo nipecynara ECUII ro usjaBusn cnegHoBo: ,,Og acuekiu
Ha osue enemeHuiu, ECUII cmettia geka ctiopHuilie u3jasu Ha pezuoHaaHuoul
cyg otiuwiie togaieky og Hewitlo witio 6u ce HaApeKao oluc Ha cocuiojoa
Ha (UpeocliaHalio) COMHeHUe UpeKYy Kopucliewe Ha HecpeKHO u30paH
jasuk. Taksullie u3jaBsu Ha pPeZUOHAJIHUOW CYg BO OBUE OKOJHOCUWIU Ce BO
cuipowiuBHocl co ocjoboguitieHalia tipecyga u ucuiaiia ja ,cuiasaaii 8o
Blliop UJaH", a uclioBpemeHo goseqysaaill go 3aKJAYUoK geka aulIuKaHuwoul
e BUHOBEH 3a geaatid 3a Kou buj obsuHei “.

Bo cnyuajot Jlagenuuc®’ ECUII Halllon meKa Jouio Ao IoBpefa Ha YWIeHOT
6 craB 2 og EKYII 3aToa 111To cygeuykuoT cyaiuja Jaja MHTepBjya 3a 1edaToT
3a BpeMe Ha CYJCKHOT MpoljeCc BO KOM Taa u3jaBUJIa JleKa He e CUT'YPHa
Ilasid [Ja To OCy/Au OOBUHETHOT 3a CUTe WJIM CaMO 3a HEKOHU OJ] TOUKUTEe Ha
OOBMHEHHETO U T'O HMCKayKajla CBOETO MU3HEHaJlyBabe IITO OOBUHETHOT BO
LIeJIOCT T'o OT(PJINI OOBUHEHUETO, CO LITO Taa BCYIIHOCT ajlyAupasa jieKka
0OBUHETHOT Tpebasio Ha HEeKOj HauuH [a ja JoKasKe cBojaTa HEBUHOCT.
CynoT ucTakHal JieKa CO JlaBalkheTo TakKBa H3jaBa BO jaBHOCT Mpej Jia
3aBpIIU CYACKUOT Ipoliec cyAaujkaTa parpaHTHO ro IpeKplinia HaueI0To
Ha Mpe3yMIllirja Ha HEBUHOCT.

ECUIT ro moTBpAu/ BaKBUOT MPUCTAIl U BO CJIy4ajoT AnHe ge Pubmon®*.
Bo oBoOj ciyuaj mpaTeHUK BO (ppaHIyCKHUOT MapjiaMeHT M ITopaHellleH
MUHUCTEp OWI yOMeH TIipep 3rpajara BO Koja >KMBeesl allIMKaHTOT.
YbueHuoT 6M1 BO moceTa Ha CBOjOT (DMHAHCUCKU COBETHHK KOj >KHBeejl
BO KCTaTa 3rpajla U KOj CO TOCIoAuHOT PuOMOH Tpebasio ga oTBopar
3aeJHUUKM pectopaH Bo [lapu3s. OBoj maH 6u1 pMHAHCHUpaH OfI CTpaHa
Ha >KpTBaTa Koj My ja Jaj Io3ajMuilaTa Ha alUIMKAHTOT KOj Ha TOj HAaunH

0% Jlagertic Upouwius JletioHuja (Lavents v. Latvia), 6p.58442/00, ECYII, 28.02.2003.
38 Anrie ge Pubmon tipottius @paruuja (Allenet de Ribemont v. France), 6p. 15175/98, ECUIT, 10 deBpyapu 1995.




KOMITAPATUBHO UCTPAJKYBAIGE

CTaHaJl O[Jr'OBOPEH 3a BpaKamwe Ha 3aeMOT. 3arouHasia CyJicKa ucrpara 3a
KPUBUYHOTO JIeJI0 YOMCTBO IO IIITO IMapucKaTa MoIUIUja TIpuBesia HeKOJIKY
JIAIIA BKJIYUYBajKU ro ¥ rocrioiuHOT PubmoH. Ha feHoOT Ha MpuBe/IyBamkeTo
(bpaHIlycKUOT MUHUCTEpP 3a BHATpellHW paboTU 3aeJHO CO HEKOJIKY
BHCOKU TIOJIUIIUCKU (DYHKIIMOHEepU ofipsKajie rpec KoHdepeHuja. Exnen of
THe BUCOKU (DYHKIIMOHEepU M3jaBUI JIeKa roclioguHOT PrbeMoH OUIT efieH
o[l TIOTTUKHYBaulTe Ha YOMCTBOTO, & OCTAHATUTE HEroBU KOJIETH Iofajie
cBoW 3a0eJlellIKM KOW [OTIOJTHUTEJTHO ja ITOTKpeIie BaKBaTa M3jaBa.
[Tonatamy, mpoTuB rocnoguHOT PuOMOH u hopMasiHO OMJIO IMOKPEHATO
OOBHHEHUe 3a [ToMarame BO U3BPIIyBakhe Ha YOMCTBO U UCTUOT OUJT CTaBeH
Bo mputBop. [To 3 Meceum OwI MyIITEH Oji IMMPUTBOP, a KOHEUHO II0 3
roguHy Ousa JoHeceHa Hapez0a 3a HEroBo 0CjI000/IyBamkhe ofl OOBUHEHHE.
OTKako 6mJ1 0c10001eH, rocnoAUHOT PUOMOH moiHe T 6apaibe 3a OTIITEeTa
Bp3 oCHOBa Ha uyieHOT 6, ctaB 2 og EKYII, Ho bapameTo 6110 oTdpaeHo
O]l CTpaHa Ha HallMOHaJIHUTe CyA0BU. [IOKOHKpeTHO, TOCHOJUHOT
Pubmon mob6apan 10 mummonu dpaHuycku GpaHLM KaKo OTIINTeTa 3a
HeMmaTepujajiHa U MaTepujasiHa LITeTa 32 KOU TBPIesl JieKa T'M MpeTpIies
IMOPaiv MOTOPeCIIOMHATUTE U3jaBU HA MUHUCTEPOT 3a BHATPEIIHU PaboTu
1 Ha BUCOKUTE MOJIULIMCKY (DYHKIIMOHEPHU.

ECYIT nawon gexka BnagaTta Ha DpaHiiyja HacTarusa co IorpelHa Te3a Jieka
Mpe3yMIIlFjaTa Ha HEBUHOCT MOJKe Jla Oujie HapyllleHa caMmo Off CTpaHa Ha
cyacku oprad. Hanpotus, ECUII nctakHyBa [jeKa HaueJIoTO Ha IIpe3yMIILyja
Ha HEBUHOCT € TIpe]] Ce MpoljeCeH MexaHn3aM 3a 3alllTUTa BO KPUBUUHUTE
TOCTAllKU HO JIeKa HEeroBUOT OIICer e MHOTY IOIIMPOK, KaKo U JleKa oBa
Hauesio HAMeTHYBa 0OBPCKY He caMO 3a KpUBUUHUTE CYIOBU TYKY U 3a IPYTU
opranu Ha ap;kaBaTa. ECUII u3jaBun geka unenort 6, ctaB 2 og EKYII e co
CUTYPHOCT HapyllleH BO CIydauTe Kora Cy[icKa OJJIyKa Koja ce oJlHecyBa Ha
HeKoj OOBHHET M3pa3yBa MUCJIeHhe JieKa JIMIeTO e BUHOBHO ITIpe] Toa Ja
Oufle MoKayKaHO COTrJIaCHO CO 3aKOH, MCTAaKHYBajKu Jieka: ,,/[ososiHo e, gypu
U BO OWICYCUWIBO HA KAKoB OUJNO hopmasieH 3aKJIYUuoK, ga UoCUiou HEeKAKBO
obpa3sjioxeHue Koe yuawlysa Ha Wod geka cygoul o cmeula ob6BUHeliuoll
3a suHoseH“** ECUYII ucTo Taka yKa)KyBa JleKa HauyesIoTO MMpe3yMIIlivja Ha
HEeBUHOCT MOjKe Jla Oujie TIpeKpIilleHO He caMo O] CTpaHa Ha Cy/Auja Win Cy/i
TYKY Y O] CTpaHa Ha JIPYTU jaBHU CTy>KOEHUIIW WA OpraHMu.

3a BpeMe Ha KoHQepeHIHjaTa 3a MeJIUYMHUTe, HEKOJIKY HajBUCOKU
dyHKIIMOHEpU BO (ppaHIlycKaTa MoJUI1ja ro OKBaTM(UKyBaJjie FOCIIOIUHOT
PubMoH - 6e3 KakBo OmT0 yOs1aKyBalhe Ha M3jaBaTa WM MaKap CO pe3epBa
- KaKo eJleH o/l MIOTTUKHYBauuTe Ha YOMCTBOTO, a CO TOa U 3a COYUECHUK BO
ncrtoto. OBa cekako IpeTcTaByBa U3jaBa 3a BUHA Ha alUIMKAHTOT KOjallITo,
MpBO, ja HaBejla jaBHOCTA Ha TIOMHCJIaTa JieKa TOCIOUHOT PubmoH e
BMHOBEH, a BTOPO, TpejyauliMparyia olleHKa Ha (paKTuUTe Ojf CTpaHa Ha
HaJIe;KHUOT CYACKU opraH. 3apaau cute oBue npuunHu, ECUII uzjaBu
IeKa BO CJIydajoB MMa IMoBpejia Ha wieHOT 6, craB 2 og EKYIL.

%9 Ibid. §35.
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Bo cnyuajot Kpay3e®® KomucujaTa ro ucrakHasaa cjieJHOBO: ,,YieHowu 6,
cuias 2 moxe ga buge tipekpuieH og ClipaHa HA jaBHU CAYKOeHUUU OKONKY
iue usjasail geka HeKoj e 0gZoBOpeH 3a KpUBUUYHO geJio be3 cygoil wioa ga
2o ywspgu. OBa cexako He 3HAYU geka opZaHullie Ha gpxasaula He cmeaill
ga ja uHpopmupaaii jasHocwia 3a KPUMUHAAUCTUUYKU uciipazu. OpzaHuie
He 2o Kpwatu uneHowl 6, ciias 2 gokoJKY uzjasaill geka tociiou HEeKaKsBo
COMHeBamwe, geka HeKoj OuJl UpusegeH, geka HeKoj 2o Upu3Haj geaouio, UTH.
OHa wiilio e Hego3BoJeHOo e (hopMaJHa Uu3jasa geka HeKoj e BuHoseH". Bo 0Boj
rpeqMeT TIOJIHOCUTE/IKaTa Ha ykajbara Ousa MpuBefieHa Mo COMHeHUe
IleKa U3BPIIKIa pa3/IMUHY KPUBUYHM fiejia U Ousia ITpUTBOPEHa BO CaMMIIa.
[Ipen moyeTOKOT Ha IJlaBHATa pacipaBa IMPBUOT yoBek Ha llIBajiiapckoTo
COjy3HO MUHMCTEPCTBO 3a IIpaB/ia U IMoJIUiiFja [ajl MHTePBjy Ha TejieBU3Mja
BO BpCKa CO KUJHAIMMpameTO Ha aBMOH Ha aBUOKOMIlaHujaTa Ep dpaHc
Kaj Mectotro EHTeOe. KupgHamepurte Oapasie ociobojiyBaltbe Ha TTOBeKe
3aTBOPEHUIA KOU ce Haorajie Bo 3aTBopu Bo M3paen u Hu3 EBpona, mery
npyrute u Ha Kpayse. llIBajilapckaTa Biaja ofowiaa /a ja ociaoboau u
MUHMCTEPOT 'O M3jaBUJI CJIeJHOBO Ha TejieBU3uja: , Ilettipa Kpayse He moxe
ga ce cmeuia camo 3a bopeu 3a caoboga Ha IlanecwiuHa. Taa e HeKoj Koj
U3BpWUI KPUBUUHU geJid UOBP3aHA CO eKCUJI03UBU U 3d WOAd MOPA ga CHOCU
ogzosopHocuu. HaeceH Ke U ce cygu a gowlozawl ociiaHysd 8o upuiusop. He
e MoxKHa bopba Upotius Wiepopu3Molli co 0C1000gyBare Ha tepopuciiu .
Bo Bpcka co oBue u3jaBu [aileHU Ha TejleBU3MWja, KoMucujaTta cMeTa meka
HeMaJio moBpega Ha wieHoT 6, ctaB 2 og EKYII u mokpaj TBppaewaTa Ha
arUIMKaHTKaTa. KomucujaTta npu3HaBa JeKa MUHHCTEDPOT Ha TejieBU3Mja
MU3jaBUJI JeKa alUIMKaHTKaTa € OJITOBOpPHAa 3a KPUBUUYHU [lejia, HO TOj
BeJIHAlII JIojiaJl JIeKa JOIIpBa Ke U ce CY/IU U JleKa Toj He 3Hae KaKBa Ke oue
nmpecypgara. 3aToa, cnopeqi Komucujara, BO efieH TaKOB KOHTEKCT cocemMa
e jacHO JeKa MUHKCTEPOT caMO caKajl Ja ja MHGopMUpa jaBHOCTa 3a
TeKOBHATa KPUMUHAIMCTUYKA UCTpara MpoTUB alyIMKaHTKaTa. Komucujara
3aK/Tydursia JleKa u3jaBaTa Ha MUHUCTEePOT, MaKo MOKeja /ia Oujie cpoueHa
ITOBHUMAaTeJTHO, celak Tpeba Jia ce cgaTu Kako nHdopMaliija of BiajaTa
32 COMHEBAaWEeTO IMPOTUB alVIMKaHTKATa M KaKO HajaBa 3a IPETCTOEH CYJICKU
npotlec. On oBue TnpuurvHM KomucujaTa cMeTasna JleKa BO OBOj C/Iy4aj
HeMa roBpeza Ha wieHOT 6 ctaB 2 o EKYII. Cenak, ECUII uctakHan geka
HaueJIoTO Koe JIe;kKU BO OCHoBaTa Ha wieHOT 6 ctaB 2 og EKYII He e camo
IpoliecHa rapaHijjja Koja ce MpuMeHyYBa BO KPUBUUYHUTE MOCTAIKU, TYKY
JleKa HeroBaTa MpaKTUYHa MMPUMEHA € MHOIY IOIIMPOKa 3aroa LITO OBa
HadeJjio O TpebaJio /ia ro 3allITUTH CEKOr'o OJ1 MOJKHOCTA Jla Oujie TpeTupaH
o/l cTpaHa Ha OMJIO KOj jaBeH CJTy>KOEHUK (He caMo OJf Cy/icKaTa BJIacT) KaKo
Jla € BUHOBEH 3a CTOPEHO KPUBUYHO [1eJI0 Mpe]] 1a 3aBPIlU CYIEHETO.

Bo cnyuajot [akwapac®® oOBUHUTENOT HalUIllaJl BO CBOETO pellleHue 3a
oi01Bame Ha OapameTo 3a IPeKUHyBalhe Ha hCcTparaTa Jeka OOBUHETHUOT

640 Kpayse tpotius IIsajuapuja (Krause v. Switzerland), 6p.13126/87, ECYIT, 20 maj 1992.
o4 Jlaxttapac upouwius Jlutisaruja (Daktaras v. Lithuania), 6p. 42095/98, ECUYIT, 17.01.2001.
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IlakTapac e BUHOBeH. Bp3 ocHoBa Ha Toa, /lakTapac rojiHesn kanba o
ECYII Bo Koja TBpu JleKa HeroBOTO IPaBO Ha Ipe3yMIllija Ha HEBUHOCT
61JI0 MOBPEIeHO CO M3jaBaTa Ha jaBHUOT OOBUHUTEI. Bo 0Boj ciyuaj
ECUIT 3abeneskan geka oOBUHYBAaUKUTE M3jaBU I'M aJl jaBeH OOBUHUTEJT He
BO KOHTEKCT KOj e He3aBUCeH O] KpMBUUYHATa IMOoCTanKa, Kako Ha IpuMep
Ha KoH(epeHlMja 3a MeyaToT, TYKY BO CBOETO 00pa3jioKeHO pellieHue
BO paMKHUTe Ha ITpPeTXo[HaTa MOCTalKa, BO KOEITO pelleHre I'o o01Ba
OapameTo Ha alUTMKAHTOT /a Oujle TIpeKWHAT KPpUBUYHUOT TiporoH. ECYIT
ja cmeTta yrioTpebaTta Ha 3060poOT , JOKa)KkaHO" O] cTpaHa Ha OOBUHUTEJIOT
BO 00pa3sioKeHUEeTo Co Koe ro oTdpia OapameTo 3a MpPeKUHYBame Ha
HcTparaTa Kako HecpeKeH n300p, HO BO CEKOj CJTy4aj JIeTUTUMEH, 3aToa IIITO
OOBUHUTEJIOT Ce OCBPHYBa He Ha IpalllalheTo /1ajli BUHATa Ha alyTMKaHTOT
e YTBpjleHa CO MOMOII Ha JOKa3u TYKY Ha IpalllalkeTo [ajiu JI0OCUeTOo 3a
CJIy4ajoT COAp>Kejio MOBOJIHO JIOKa3u 3a BUHA Ha arJIMKaHTOT 3a [ia ce
oIfpaB/Ja HapeJIHUOT YEeKOP CJIYYajoT Jla OJIU Ha CYIEehe.

Bp3 ocHoBa Ha ceto oBa, ECUII 3aknyuns geka usjaBute Ha OOBUHUTEIOT
He ro MpeKplinjie HauesjI0TO Mpe3yMIiljdja Ha HEBUHOCT 3aToa LITO OBie
ce paboTH 3a MPOIIECHO pellleHre Koe IeHW Jajy IocTarnkara Tpeba ma
MPOJIOJKY WIM He, a He 3a OJIJIyKa 3a BUHATa Ha OOBUHETHOT Koja O To
MpeKpliuia 4jeHoT 6, ctaB 2 o KoHBeHIIujaTa.

Bo cnyuajor Kapaman®? ECYII uzjaBui geka Hauel0TO Ha Mpe3yMIIlivja
Ha HEBMHOCT MOKe Jia Oujie HapylleHo U opajy IpeJBpeMeHa 1u3jaBa 3a
MOCTOeme BUHA Kaj OCOMHUUYEHMOT Jla/ieHa BO CKJION Ha Ipecyjia MPOTUB
IIPYI'd OCOMHMYEHHU JIMIa KOU ce IpegMeT Ha OjjjleJleH KPpUBUYHO IMpaBeH
MPOroH. ATUTMKAHTOT O OCHOBau Ha TypcKa TejieBU3MCKa CTaHUIlA Koja
eMuTyBasia nporpama Bo Typiuja u Bo 'epmaHuja. 3a Bpeme Ha HeKoja
o/ TIporpamMuTe eMUTYBaHU Ha TeJieBU3HjaTa CTaHa/Io 300p 3a HEKaKBU
XYMaHUTApHU TIPOEKTU U Owie yIlaTeHU alle/id 3a MapudHU JIOHAITUU.
Bo Tue armenu 3Jpy;KeHUeTO Koe ce 3aHMMaBajio CO Tpubupare Ha
(bvHaAHCHUCKUTE CpeCcTBa (3APYKeHHe BO KOe ydecTByBajie arljIMKaHTOT
U JIPYTU JIAIIA) TIOTEHIMPAJIO JeKa JIOHMPaHUTe Cpe/icTBa Ke ce KOPUCTAT
IUPEKTHO Y WCKJYUYMBO 3a XYMaHUTApHU Ileld U 3a (hUHaAHCHpame Ha
coupjaiHu MmpoeKTu. [lo u3BecHO BpeMe OOBUHUTEICTBOTO Ha TPajioT
®paHKGYPT MOKpeHaso0 HcTpara MPOTUB HEKOJIKY JIMIla I10] COMHEeHHue
IleKa 3710yIoTpeOuie HajrojieM el OJf JOHUPaHUTE Mapy 3a KOMePIyjaTHU
11eJId U BO CBOja JINYHa KOpucT. McTpara NMpoTUB aryIMKaHTOT 3aCHOBaHa
BP3 UCTUTE OCHOBH 3allo4yHajia HelITO MOJI0IfHA, HO MOCTallKUTe MPOTUB
arJIMKaHTOT U APYTUTEe OCOMHUYEHU JIMIIA 11eJI0 BpeMe OCTaHajle OJJBOEHMU.
Hekou o5 ocoMHUUeHUTe U3jaBUjie JleKa THe He MOjyKesie [a oJiiydyBaaT
KaKo Ke ce KOpHUCTAT JJOHMPAHUTe CPeJiCTBa, /ieKa The Ouie e/l off e/iHa
XrepapxucKku MojipefleHa KpUMUHAIHA OpraHu3aliija Yuu Bofaun ouie Bo
Typiiija 1 Bo paMKuUTe Ha Koja alyIMKaHTOT UT'pajl BOJeuKa yJora, Kako u
TOa JIeKa THe Mopajie [a JIo0ujaT MPeTXO/IHO o/jo0peHure O allyIMKaHTOT

02 Kapaman tpowius [epmariuja (Karaman v. Germany), 6p. 17103/10, ECYIT, 07.07.2014.
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3a CeKoja oJJIyKa Koja ce oflHeCyBajla Ha KOPUCTEWHETO Ha JoHalnuuTe. Bo
rpecyjaTa JloHeceHa ITPOTUB CO-OCOMHUUYEHUTE, HAllMOHaJIHUOT CY[l BO
HEKOJIKY peueHHUIId ja UCTaKHa/l OJATOBOPHOCTA Ha alUIMKAHTOT U IMOKPAaj
TOa IITO TOj He OWa Jen of Taa mocrtarnka. OCBeH Toa, CYIEeUuKUOT Cyauja
MpU U3pEeKyBamkeTo Ha IpecyAaTa u3jaBuil Jieka ,0ujne KopucileHU BpcKUu U
BJaUjaHuja Ha HUBo Ha KaHaa 7* (TesleBU3MCKaTa CTaHUIIA) U JleKa OCYIIeHUTe
JINLIA ,gejciuBYyBaje BO COZIACHOCW €O HACOKulie wuio Zu gobusaje
ocobeHo og 3ekupuja Kapamam, ..., ... u .... OHue Kou buJe Z1asHu BoO cetlio
osa ce Haoiane 8o Typuyuja“.°*> ATIIMKAHTOT MOJHEI >Kajba A0 COjy3HUOT
yCTaBeH Cy7 BO KOja HaBeJl JleKa HaBOJUTe BO 00pa3sio;KeHUeTo Ha CYIOT
KOM ce OJHecyBaaT Ha HeropaTa yJiora BO M3MaMHHU4YKaTa VIIOTpeba
Ha [IOHMpaAHUTe CpejCcTBa I'0 HapyllWJle HadyeJ0TO Ha Mpe3yMIllivja Ha
HeBUHOCT. OTKaKo kasibaTa Ouia ofbreHa oji repMaHCKUTe HallMOHaTHU
cyaoBU, rocrioguHoT Kapaman rogHert >kan6a go ECYIL.

ECUYII mpBo KaskyBa feKa 1esn 1 Hamepa Ha EKYII e 3amrrura Ha 4oBeKOT
U 3apaJy Toa Hej3sMHUTe opezObu Mopa Ja ce TOJIKyBaaT U IpUMeHyBaaT
Taka IITO 3alITUTHUTE MeXaHU3MM KOU T'M Hyau KoHBeHIMjaTa [ia
6umaT NpakTUUHU U Oe/IoTBOpPHU. Bo oBoj KoHTekct, CymoT gojaBa U
IeKa COOJIBEeTHHUTe IIacyCH O] IpecydaTa JoHeceHa IIPOTHUB [IPYruTe
KO-OCOMHMYEHM KOU ce ojJHecyBaaT Ha BMeIIaHOCTa Ha arjIMKaHTOT
BO 3J/I0yIoTpebara Ha JIOHMpPaHUTe Iapu (Ielo Koe OWJIO MpeaMeT Ha
rnapajsieJiHa KpUMUHa/JIMCTUUKA MCTpara IIPOTUB alUIMKAHTOT), U ITOKPAaj
TOa ILITO TAaKBUTE M3jaBU He ce OOBp3yBaukKu BO OJHOC Ha arjIMKaHTOT
cerak MOyKe Jla MMaaT MpejyauliMpauku BjiMjaHWja BpP3 MOCTalkaTa Koja
ce Bogu nipotuB Hero. Co orye Ha (DAKTOT [ieKa alUTMKAHTOT OWJI IIpeJiMeT
Ha ojjeseH KpuBudeH mnporoH, CygoT cMeTa JieKa BO IPegMeTOT IIPOTHUB
IPYTUTe KO-OCOMHMUYEHH allJIMKaHTOT He e CTpaHKa BO IOoCTallKaTa 1 Kako
TaKOB TOj € JIMIIEeH O]l CeKaKBa MOKHOCT Jila I'M OCIIOpU OOBHHYBamarta
M3HeCceHW BO TEKOT Ha Taa IlocTallka 3a HeroBaTa HaBOJHA BMEIIAaHOCT
Bo oBa meno. ECUII cenak npu3HaBa JieKa JIOKAJIHUOT CVI, 3a Ja MOyKe Ja
ja ogpenmu OoAroBOPHOCTA Ha KO-OCOMHUUYEHMTE, HeM30e:KHO Mopajl fa ja
CIIOMHe U OlLleHM KOHKpeTHaTa yJjora Ila Aypyd U HaMepuTe Ha CUTe JIuila
»3a1 cileHaTa®* Bo Typiiija BKIydyBajKU ro U arjIMKaHTOT, 1 JieKa opaau
OBa He MOCTOU MoBpena Ha uneHoT 6 ctaB 2 ox EKYIL. OBaa omiyka Ha
ECUIT He 6usa egHorIacHa Iopajy Toa LITO ABajia of cyauute Ha ECYII
najie CIIPOTHMBCTAaBeHU U3JIBOEHU MHCJIekha BO KOe HMCTaKHyBaaT JeKa Cco
OJJTyKaTa Ha JIOKaJIHUOT CY]I, AOIIJIO JIo TTIoBpejia Ha WiIeHOoT b, cTaB 2.

W moKpaj aBeTe uM3OBOEHU MUC/IEHha, ce YMHM JeKa opgjykata Ha ECYII
TEelIKO MO’Ke [Ja ce OCIOpPHU U JeKa IoBpejla Ha WieHOT 6, cTaB 2 MOKe
Ila ce CJIy4M caMoO JOKOJIKY M3jaBUTe 3a BMHA Ha oJipeJeHo JIMile Koe He e
CcTpaHKa BO ofipefleHa KpUBUUHA IOCTAITKa OujiaT JajeHu 0e3 Jja ce HaBee
IIpUUMHAaTa 3a TaKBO HellTo. Bo MHaKoOB ciyuaj 6u OMI0 HEBO3MOKHO J1a
ce cymaT OOBHMHETM BO OJipeieHHM KPUBUUHM IIOCTAlKU (Ha IIpuUMep 3a

o4 [bid. § 15.
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KPUBUUHOTO [IeJI0 3JIOCTOPHUYKO 3[APYKyBaibe) Kajle MoyKe la ce CIIy4du
CYZICKU TIPOIIeC Jla He MOKe [Ia ce CITPOBeJIe MPOTUB CUTe OOBUHETH TTopajiv
Hajpas/IMgHU MPUYUHU (HEMOFKHOCT Jja ce CY[IM BO OWiCYciiBo, WIU Jla ce
MU3BecTaT ofipeieHr OOBUHETH 3a IMOUeTOK Ha CYIeHeTo, WX Iopagu Toa
LITO UCTparaTa Bo OJIHOC Ha HEKOU OCOMHHUYEHH € 3aBpllieHa a BO OJIHOC Ha
IPYTU He e), HO 1 MOKpPaj Toa HeoIIXO[HO € Jla ce OLleHW OArOBOPHOCTA Ha
OCOMHUUYEHHUTE Ha KOU HE M Ce CYJI 3a Jla Ce JIOHece OJIJIyKa BO BPCKa Co
BUHAaTa Ha OOBUHETHUTe Ha KOU UM Ce CY/IH.

Bo cnyuajot bywkesuuuyc®* mnpercepgaTenoT Ha IlapiaMeHTOT Ha
JIuTBaHUja man u3jaBa 3a MeIUYMHUTE BO Koja KayKajl jeKa MUHUCTEPOT 3a
ofgOpaHa - Koj KpaTKO BpeMe IIpejl Toa Ol yariceH Bo (poajeTo Ha HEKOj
XOTe/l BeJlHalll OTKAKO IPUMUJI TJIMKO TOJIHO CO aMepPUKAHCKU AoJiapu
- 3eJ1 MUTO U JeKa Kaj Hero HeMa HUKaKBa JIBojO0a JleKa MUHUCTEPOT e
kopymrupaH. ECYII Hamion fgeka BaKBUTe 3a0eslellIKyd IMpeTcTaByBaaT
u3jaBU JafieHu O] jaBeH CJTY>KOEeHUK 3a MOCTOeHhe BHMHA Kaj alUIMKaHTOT,
CO LITO ce IoBpeayBa wieHoT 6, ctaB 2, om EKYIIL. IlokonkperHo, ECUII
MOTCEeTUI fleKa Mpe3yMIlliijaTa Ha HEBUHOCT 3arapaHTUpaHa Bo YIeHOT 6,
ctaB 2, o1 KoHBeHIIMjaTa e efleH o] eleMeHTHUTe Ha MPaBUUHOTO Cy[ere
BO KpMBHYHATa MaTepuja U JeKa oBa HaueJio OM/I0 HapylIeHo co M3jaBaTa
Ha jaBHUOT CJTYKOeHUK BO BPCKa CO JIMIle 0OBUHETO 3a CTOPEHO KPUBUYHO
Ilesio, CO Koja ce Bejd JieKa JIUIeTO € BUHOBHO Mpeji BUHATa Ja My Oujie
IIoKaKkaHa BO COIJIACHOCT €O 3aKoH. M mokpaj Toa mITo OOBUHYBAauKUTE
3abeJlellIKM Ha IIpeTcedaTesIoT Ha [lapiaMeHTOT Owie KpaTKUu U JafeHu
BO OJifleJTHU TIPWIUKH, criopep, muciieweto Ha ECYII Tue rnipetrcraByBasie
M3jaBU Ha jaBeH CJTY;KOEHUWK 3a MOCTOoeHe Ha BMHA Kaj alUIMKaHTOT, IIITO
MO>KeJIO JIa ja HaBeJle jaBHOCTA Ha TTIOMKcJIaTa JjeKa OOBUHETUOT € BUHOBEH
1 [1a ja IIpejyauiiipa olleHKaTa Ha (paKTUTe O CTpaHa Ha HaJlJIesKeH CYICKU
opraH. 3aToa, Bo 0B0Oj ciaydaj ECUII ja moTBpaua cBojaTa HeIpoMeHJIMBa
npaBHa ¢duio3oduja meka MmpesymIiiigjaTa Ha HEBUHOCT MoyKe Aa Oupe
MoBpeZieHa He caMo O]l CTpaHa Ha Ccyauja WiIW Cy[ TYKy U O] CTpaHa Ha
IpYry jaBHU OpTraHu.

Bo cnyuajor Myaocmanu®® ECUIT HarmpaBuiI pa3jivKa IomMery ciaydauTe Kora
n3jaBara JieKa HeKoj e BUHOBEH e JjajieHa off CJTy>KOeHU Jvlia U off TPUBaTHU
JIALIA WIK OfI CJIY;KOeHM JIMIla HO KOM JlejcTBYBajie KaKo IPUBATHU JIMIIA,
Mpelru3upajku geka camMo odulMjaTHU M3jaBUM MOKaT Jila TO IIpeKpuiar
ujteHOT 6, ctaB 2 oxg EKYII. Bo oBoj citydaj craHyBa 300p 3a Toa JieKa BO eJleH
MpaTeHVK Ha aJI0aHCKUOT Map/jiaMeHT U BO HerOBUTe [IBajiia TeJI0OXpaHUTe !
OWI0 IIyKaHO BO MOMEHTUTE Kora Wu3JjieryBajie oOji IIPOCTOPUUTE Ha
cenumteto Ha JlemokpaTrckaTta mnaptuja Bo Tupana. [IpaTeHUKOT U efeH
o7l TeJIOXpaHUTEJIUTe TIOUrHaie UCTUOT JleH BO OOJIHUIIA, JIofleKa JAPYTUOT
TeJI0XpaHUTesT OWJT TEIIKO paHeT. BeqiHal 1o youctBoTo, rocnioguHoT Camu
bBepuiia - ToraiieH mnpercefaTtesl Ha JleMOKpaTcKaTa mapThja U J100po

4 Bytikesuuuyc tupowius Jlutisaruja (Butkevicius v. Lithuania), 6p.48297/99, ECYTI, 26.06.2002.
o Mynocmaru tipowius Anbaruja (Mulosmani v. Albania), 6p. 29864/03, ECYIT, 08.01.2014.
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To3HaTa jaBHa JIMUHOCT — BO U3jaBaTa 3a MeJUyMUTe o OOBUHWJI aTUTUKAHTOT
JleKa TOoj CTOM 3aj] 0Ba KPpUBUYHO JIEJIO0.

[TpoTUB arUIMKaHTOT OuWJa CIIpOBejieHa MCTpara M jaBHUOT OOBUHUTE]
robapasi HeroBo npuBepyBatbe. CjieJHUOB MMacyc off bapameTo Ha jaBHUOT
0OBMHUTEJI € IIOKAHTHO: ,, HeliocpegHO tio youcuiBouio, Ha tipec KoHpepeHyuja
lipeHecysaHa Ha WeseBu3uja upeticegauiesiowl Ha /lemokpatickatia uapiuja
20 CUOMHA umenio Ha obBuHeliuowl Jaxo MyaocmaHu Kako usspuiuiies Ha
Kpusu4HoWo geso. Hcwiuowi ciias bewie 3agpH#daH U BO COOUWTUEHUEO
3a Ueuaiowl objaseHO 0g cuupaHa Ha Jlemokpauickaiia uapuiuja B8O
geHosullle U0 ybuctusowio. Baksuoiu ciias... gobusa Ha Kpegubuauuieu
co ozeg Ha hakioi geka yYyouciiBoio ce caAyuuao 6aAUCKy go ceguuiitieiio
Ha [lemokpauickauwia uapiiuja u witio B0 OKOJHUUle 6aposu U Kagyautrea
HajMHOZY Upectliojysaatli 41eHOBU U cumuattiuzepu Ha osaa uapuiuja“.’
bapameTo Ha OOBUHUTEJIOT OWUJIO YIOBOJIEHO U allJIMKAHTOT OWJT IIPUBE/IEH.
Jypu 1 HAIIMOHAJTHUOT CYJl BO CBOETO PEIIeHre CO KOe Ha alVIMKaHTOT MY
ce oJipefilyBa MepKarTa MPUTBOP, YIaTyBa Ha M3jaBaTa JajieHa o]l Ir-IUHOT
Bepuia: ,,AsitiopciiBoitio Ha 06BUHEWIUOW 3Ag 0Ba KpUBUUHO geso beule
tiocoueH og cllipaHa Ha Upeuucegatiesowl Ha [lemokpatuckawia uapiuja —
ZoctioguHoti bepuwia - Bo Hezosaulla usjasa 3a uedawiowl gageHa Uuciiuoil
geH, HellocpegHo Uo ybucwsowio. Baxksuoi ciuas bewle 3agpKaH U BO
cooltiwiitieHuewlo 3a teuyauiol wiio zo objasu Jlemokpatuckaiia uapiiuja 8o
Koe Jaxo MynocmaHu ce tiocouysa Kako usspwiuiten Ha geaowio“.*¥ [Topagu
CeTOo OBa, aIUTMKaHTOT ce nokanua Ao ECUIT geka nsjaBata Ha rOCIIOJUHOT
Bepuiiia ro vimiIa off IpyuioO0MBKaTa Mpe3yMITIrja Ha HEeBUHOCT COTJIaCHO
CO WJIeHOT 6, ctaB 2 og EKYII.

Bo Bpcka co oBoj ciyuaj, ECUII nctakHan geKa Ipe3yMIilyjaTa Ha HeBUHOCT €
TTOBpeJIeHa Toralll Kora M3jaBa Ha jaBeH CITy;KOeHHK BO BPCKa CO JIUIe OOBUHETO
3a KPUBUUHO [1eJ10 0pa3yBa MUCIIeHe JeKa JIMLEeTO € BUHOBHO Ipel BUHaTa Jia
Ouse MoKaykaHa CoriacHO co 3aKoHOT. CyJIoT TIoHaTaMy HaBeJl a/iv ofipefieHa
M3jaBa Ha jaBeH (DYHKLIOHEP ce KOCK CO HAUesI0TO Ha ITpe3yMIIi1ja Ha HEBUHOCT
e Mpalllambe Koe Mopa Ja Ce OJIT0BOPH BO KOHTEKCTOT Ha ITOCEOHUTE OKOTHOCTHU
BO Kou Owia JlafieHa 0OBHMHYBauyKaTa M3jaBa.

Bo KoHnkpetHunoB ciyuaj, ECUII 3abeneskas meka n3jaBara Ha TOCIIOJUHOT
bepuimia Owila fageHa Ipen na Oupe MOKpeHATO OOBUHEHUE IPOTHUB
aryIMKaHTOT WJIK TpeJl HeroBaTa CUTyaljyja jja CTaHe ,,3HauuTeJIHO BJIoleHa "
3apajiy h3jaBaTa, MaKo e coceMa CUTYPHO JleKa UcTtaTta OCTBapusia BjiujaHue
BpP3 IMOCTamnKaTa KaKo IITO BIIpoueM MOKe Tla ce BUAW ofi OapameTo Ha
jaBHMOT OOBUHMTEIT U O] OJ/TyKaTa Ha HaI[MOHAJIHUOT cyAd. Y moKpaj ceto
toa, ECYII ro cmeTasn 3a KpyuujasieH (paKkTOT LITO TOCIIOAUHOT bepuiiia He
MO’Ke [Ia ce cMeTa JleKa /iejcTBYBaJl KaKo jaBeH CYKOeHUK U JieKa TOj He
ydecTBYBaJl BO KpUMHMHAJIMCTUUKATa MCTpara 3a yOMCTBOTO Ha ITPATEHUKOT
HUTY KaKO ITOJIMLIMCKU CJIYKOEHUK, HUTY KaKO MCTPaKUTEJI, HUTY KaKo

%4 [bid. § 27.
%4 Ibid. § 28
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jaBeH oOBuHUTes. Toj mejcTByBasl KakKo ITPHUBATHO JIMIle, BO CBOjCTBO Ha
rpeTcefaTesl Ha IOJIMTHUYKA MapTHja Koja Ousaa mpaBHO M (PUHAHCUCKU
He3aBUCHAa of] Ip;KaBaTa. Ha HeroBaTa n3jaBa, Koja Ouia gajieHa BO YCJIOBU
Ha BJKelllITeHa IMOJIMTUYKaA KJIMMa, MOKe Jla ce TylefJa KaKo Ha ocyAa of
CcTpaHa Ha HeropaTa ITapTHja Ha YOMCTBOTO Ha MpaTeHUKOT. Ilopagu oBa
ECUYII cmeTa meka HeMasio ToBpejia Ha ujieHOT 6, ctaB 2 og KonBeHIujaTa
BO OBOj KOHKpPeTeH C/Iy4aj.

Op gpyra crpaHa ITaK BaKBOTO OOpa3sjiojKeHue e AUCKYTaOWIHO 3aToa
IITO HAacCIpOTH OHa LITO e cofapkKaHo Bo mpecyaara, ECYII cenak He ro
3e/1 IpeJiBUJT KOHTEKCTOT BO KOj ToCHOJAMHOT bepwuliia ja man u3jaBaTa.
@daKTUUKM, MaKo He OWI Ha HUKaKBa JIpsKaBHa (QYHKIIMja, TOCIOAUHOT
Bepuina cenak Oui efieH of HajIIO3HATUTE JTUUYHOCTU BO 3eMjaTa U 3ropa
rpeTcefaTesl Ha MOKHA TOJIUTUYKA TMapTuja. HeroBoTo BimjaHue Ouio
TOJIKY peJIeBaHTHO IIITO HeroBaTa M3jaBa ja IIUTUpasie U jaBHUOT OOBUHUTE]T
Y HAIMOHAIHUOT cyA. M mokpaj rouHakBaTta ojjiyka Ha Cy[ioT, ce UUMHU
IeKa BO KOHKPeTHHOB CJIydaj celak MMajio MoBpejia Ha 4jieHoT 6, cTaB 2
3aToa IITO M3jaBaTa Ha rocnoJuHOT bepulila Bo ceKoj ciydaj MosKejia ga
BJIMjae BP3 CY[ICKUTEe OpraHu Kou ydecTByBajie BO IMOCTallKara.

Bo cnyuajotr @awynajes®® ECUII ykaskyBa Ha (pyHAaMeHTasiHaTa pasinKa
KOja MocTou MoMer'y 1u3jaBa BO Koja ce TBPU JleKa HeKOj caMO ceé COMHUYM
JleKka U3BpUIWI KPUBUUHO [lesio, O]l eJHa CTpaHa M jacHa u3jaBa - BO
OTCYCTBO Ha MpaBOCUJIHA OCYAUTeIHa Mpecyda - AeKa HeKOj o U3BPIINII
KPUBUYHOTO JI€JI0 3a KOe ce ToBapu ol Apyra. Bo oBoj ripegMeT arjIMKaHTOT
O1JT OCHOBAU U rJlaBeH U OJITOBOPEH YpeJHUK Ha BeCHUITM KOU U3JIeTyBajie
Ha a3epcKu (a3epOejilaHCKM) U PYCKU jasuK. BecHuiure Ouse mo3HaTH
110 TOa IITO YecTOo objaByBasie CTaTUM BO KOM >KECTOKO Ce KPUTUKyBasia
B/ajiaTa U pasHu ApskaBHU yHKIMoHepu. Ha 30 mapt 2007 roguHa, efgeH
01 OBMe BeCHUI 00jaBUJI CTaTHja HaITMIIAaHa O alUTMKAHTOT BO Koja TOj T
OTIUIITYBa MOKHUTE TTOCTIeAUIIM OF] TIOJI/IPIIIKAaTa IITO psKaBaTa A3epoejiiaH
ja mama 3a emHa ,,aHTU-UpaHCKa“ pe3osnyiuja Bo CoBeToT 3a 6e30eqHOCT
Ha O6enuHeTHTe Halyuu yKaskyBajKu Ha MOKHOCTa ,,00pbeHuitie cpegciiisa
HA UPAHCKOUWIO BOEHO BO3gYXOUJIOBCUIBO CO gajieyeH gocuipe, uajagHuuu
AYgu Kamukasu wepopuctiu u cuiotiuyu pakewiu Illaxa6-2 u Illaxa6-3“
Ila TIorojiaT OJIpeJieHM 1ie/n Ha TepuTopujaTta Ha A3epbejiiaH — e/ KOu
OusIe aHaJIMTUYKY [TOCOUYEHU BO cTaTujaTa. KpaTKo Bpeme 1o 00jaByBameTo
Ha cTaTujaTa, AP;KaBHUOT jaBeH oOBMHUTEN Ha A3epOejiiaH gaa u3jaBa 3a
MeJUYyMHUTe BO KOja KayKasl fleKa CIlopHaTa CcTaThja CoMp:Ku MHdopMaluu
KOU TIpeTcTaByBaaT 3aKaHa CO Tepopu3aM U [JeKa MPOTHUB aBTOPOT Ha
McTaTa (aIyIMKaHTOT BO OBOj IIpe/IMeT) Oujia MoKpeHaTa KpUMUHATUCTUUYKA
uctpara. Kako nocienuiia oz o6jaByBamheTo Ha CTaTHjaTa alUIMKaHTOT OUJI
OCy/ieH 3a KpUBUUHUTE Jlejia 3aKaHa Co Tepopu3aM U pa3ropyBamwe eTHUUKa
HeTPIIeJIMBOCT.

48 pattynajes upowius Asepbejuar (Fatullayev v. Azerbaijan), 6p.54204/08, ECUII, 29.04.2015.
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ECYII noBTOpMn meka dieHoT 6, ctaB 2, om EKYII nma 3a 1ien1 ga cripeun
HapyllyBalkhe Ha OHA IIITO ce HapeKyBa MPaBUYHO Cyj/ielhe BO KpUBUUHATa
MaTepuja MpeKy U3jaBU KOU IIpejyauiipaar, a Ouie najgjeHrd BO TeCHa BPCKa
CO TIOCTAITKaTa, KaKo M JleKa Mpe3yMIllrjaTa Ha HEBUHOCT He CcaMO IITO
3abpaHyBa cyZloT mpeiBpeMe [ia U3pa3u MUCTIemhe JeKa JIULeTo ,,00BUHEeTO
3a KPMBUYHO [e/I0“ e BMHOBHO ITpej] Toa fla Ouje AOKa)KaHO COTJIaCHO
CO 3aKOH, TYKYy OBa HaueJjio Ce OJIHeCyBa U Ha WU3jaBU JaJleHU O] IPYru
jaBu cyKOeHUIM BO BPCKA CO TMPETCTOjHU KPUMMHAIMCTUUKKU HCTpParu
KOUUITO ja HaBeAyBaaT jaBHOCTA Ha IIOMMCJ/IATa JleKa OCOMHUYEHUOT
e BUHOBEH M ja IIpejyAuliMpaaT OlleHKaTa Ha (aKTuTe o/ CcTpaHa Ha
Hajuie;KHUOT cyncku oprad. ECUII HaryacyBa meKa 4jieHOT 6, cTaB 2 He
M cIlpedyBa OpraHUTe Ha Jp;KaBaTa Jla ja uH(GOpMHUpaaT jaBHOCTA 3a
TEeKOBHM KPUMUHaJIMCTUUKKU HCTparv, Ho Oapa Toa ga Ouje HalrpaBeHO
CO HeoIIXOodHa Jo03a Ha OucKpeluja u npetnasauBocT. ECYUIT ucTo Taka
HarjiacyBa Jleka Mopa Jila ce TIpaBM pasjiMKa MoMmery us3jaBa BO Koja ce
Be/IU JleKa HEKOj caMO e OCOMHHUYEH JleKa U3BPIIWJI KPUBUUHO [0, Of
efjHa CTpaHa, M jacHA MU3jaBa - BO OTCYCTBO Ha MPaBOCUJIHA OCYJUTEJIHA
rnmpecyja - JAeKka HeKoj u3Bpuivwa KpuBudHo Aeno. ECUII ucrakHyBa fieka
e MHOTY Ba)KHO jaBHUTE CJTY’KOEHMIIM /1a BHHMMaBaaT OKOJIy U300poT Ha
300pOBM KoOra JlaBaaT M3jaBU ITpPeJl HEKOj /ia Oujle CylleH U eBeHTYaJTHO
orjlaceH 3a BHMHOBEH: [IaJid OfipeJleHa M3jaBa Ha jaBeH C/IYKOeHUK e BO
Cyup CO HAueJIoTO Ha Ipe3yMIIl[ija HA HEBUHOCT e IIpalllalkhe Koe Mopa Ja
ce OArOBOPU BO KOHTEKCT Ha IOCEeOHUTE OKOJIHOCTU BO KO Owia JajeHa
oOBHHYBauKaTa Hu3jaBa. Bo KOHKpPeTHUOB ciIydaj, oOBMHYBauKaTa M3jaBa
busa majieHa off cTpaHa Ha APKaBHUOT jaBeH OOBUHUTEI BO MHTEPBjY 3a
MeJyMUTe, BO KOHTEKCT KOj e He3aBUCEH OJ] caMaTa KpMBUYHA MMOCTarkKa.
ECUIT uctrakHyBa geKa (paKTOT IITO aIUIMKAHTOT OWJI MMO3HAT HOBHHAP
M3UCKYBaJI JIp;KaBHUTe (DYHKIIMOHEPU, BKITYUYUTETHO U APKaBHUOT jaBeH
0OBUHUTEJI, J1a ja H(OPMHUPAAT jaBHOCTa 3a HABOJHOTO KPUBUYHO JEJI0
U TocjefoBaTeHaTa KpuBUYHa IocTanka. Cerak, oBaa OKOJIHOCT He
MOKe [la OIpaBla ariCcoJIyTHO OTCYCTBO Ha MPEeTIa3/IMBOCT BO N300pOT Ha
300poBUTE KaykaHU O] (DYHKIIMOHEPH BO HUBHUTE M3jaBU. 3ropa Ha Toa,
cTiopHaTa u3jaBa Owia flaJleHa caMO HEKOJIKY [ieHa MO0 OTIIOYHYBameTO
Ha KpUMMHAJIMCTUYKATa UCTpara, a Bo rodeTHara asa e UCKIYUYUTEITHO
Ba’jKHO, JIypu U TIpe]] alUITMKaHTOT Aa Oupe ¢opmanHo oOBUHET, Aa He
ce M3HeCyBaaT HMKaKBHU jaBHM OOBMHYBalha KoM OU MOKejie ga Oupat
IMPOTOJIKYBAaHU KaKO IOTBP/A 3a BUHATa HA alUIMKAaHTOT BO MMCJIEHETO
IlaJleHo O] e[JleH BUCOK JIpyKaBeH (PYHKIIMOHED.

M3jaBaTa Ha [ApKaBHUOT jaBeH OOBUHUTE] jaCHO W HEeJIBOCMUCIIEHO
KaKyBa [ieKa CTaTujaTa HalullaHa oJ] alUIMKaHTOT COAP)KU 3aKaHa Co
Tepopu3aM OJIHOCHO JieKa ,,08Ue UH(opmayuu tipewiciiasysaaiil 3aKaHa co
twepopusam“. Co orjiesi Ha BUCOKaTa IO31I[Uja Ha KOja ce Haor'a Ap>KaBHUOT
jaBeH 0OBMHUTENT Tpebasio MHOTY MOIIPEeTHAa3/IMBO Jla ' Oupa 300poBUTe
CO KOMU Ke ja omullle MpeTcTojHaTa KpuBUYHa IocTtarnka. O oBue IIpUUMHU
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ECUII cmeTa meka KOHKpPETHUTE HABOJM MCKayKaHU O IPKaBHUOT jaBeH
00BUHUTe T Oe3 KakBa OUIo pe3epBa WM OapeM BO HEKakBa yOaykeHa
¢dopMa mpeTcTaByBaaT u3jaBa KoOja Bejd AeKa arIMKaHTOT I'0 M3BPILINII
KPUBUUYHOTO [eJI0 3aKaHa co TepopusaM. Ha oBoj HauuH The OU MOKejie
Ila ja mpejymuuMpaar olleHKaTa Ha (aKTUTe Oji CTpaHa Ha Hajjie;KeH
CYACKM OopraH M OM MojKeJle Jia ja HaBe[daT jaBHOCTA Ha IOMHCJ/IaTa JieKa
aryIMKaHTOT € BUHOBEH IIpe[ Toa Ja Ouje JoKasKaHO COIJIACHO CO 3aKOH.
3artoa, ECUII Halllo/ JeKa BO 0BOj MpeAMeT IIOCTOU IMoBpea Ha UJIeHOT b,
ctaB 2 on EKYII.

Bo cnyuajot Heazoe®® ce paboTu 3a M3jaBa AazeHa of I'ITaCHOIOBOPHUK
Ha amejlallMOHeH Cy[ Ipej OBOj CYI [da JOHece OJIYKa OKOJIy BHUHAaTa
Ha aIUIMKaHTOT, CO IITO jaBHOCTa OwWia HaBeJeHa Ha IIOMMCJIaTa
JleKa alUIMKAHTOT € BHUHOBEeH M 3a YOHMCTBO, Mery Ipyrute paboTu.
['macHOroBOpPHUKOT Ha allejallMOHMOT CV[ ja Jajl ceJHaBa M3jaBa IIpe[
MeauymuTe: ,Atie1auyuoHUON CYg BepojattiHo Ke ja UoHUW U Upecygaiia Ha
oKpy»KkHUOW cyq. IIpettitiocitiasysam geka obBuHelluitie ke bugaul oziaceHu
30 BUHOBHU “.

ECUIT e cBeceH 3a Ba;KHOCTa Ha OBOj CJ/Iydaj BO OUMTe Ha jaBHOCTA (C/IyuajoT
Mpeu3BUKaJl rojieM MHTepec BO MeJIUYMHUTE) U OTTaMy M MHTEPecoT 3a
nHopMUpamke Ha MeJIUYMUTE 3a CIydyBambaTa BO BPCKa CO IOCTAaITKaTa.
Cerak, r/1acCHOTOBOPHUKOT Ha arejalifMOHUOT CYJl He ce OTPaHUu4MJI CaMoO
Ha npeHecyBaibe Ha MHPOPMAaLIMKU BO BPCKa CO IOCTaMKarTa TYKY UCKayKajl
¥ CBOe JINUHO MHCJIele OKOJIy BMHaTa Ha rocronauHotr Hearoe. ECUII
UCTaKHa/I JeKa Mopa Jla ce IpaBM pas3jinka Mery oOMYHO M3pa3yBambe
COMHE}K 3a BUHAa Ha oJipelleHOo /ulle, OJl eJHA CTpaHa, U U3HeCyBamkhe BO
jaBHOCTa Ha JIMYeH CTaB BO BPCcKa CO Heulja BUHA. [ 7TacCHOrOBOPHUKOT Ha
anealyoHUOT CY/l He TU MHPOPMUpPaI MeJUYMUTE caMO 3a OOBUHEHUETO
MNpOTUB rocrnoauHoT Hearoe TyKy ro McKa)kajl jaBHO M CBOETO JIMYHO
MHCJIElhe OKOJIy BMHATa Ha OOBMHETHMOT, CO IIITO ja HaBeJl jaBHOCTA Ha
MOMMCJIaTa JeKa alJIMKaHTOT € BuHOoBeH. KoHeuHo, ECUII ucTakHyBa feKka
dakToT wTo r-guHOT Hearoe Ha KpajoT OWI orjlaceH 3a BUHOBEH HeMa
B/IMjaHMEe BP3 ITPABOTO Ha IIPe3yMIIja Ha HEBUHOCT KOe Mopa Ja ouje
MCIIOUUTYBAHO [0 JOHecyBameTOo Ha cyackara opgjnyka. ECUII monatamy
Benu fAeKa dsieHoT 6, ctaB 2 og EKYII ja ypemyBa KpuBHUUHAaTa IIOCTarlKa
BO 1IeJIOCT, ,0e3 oryej Ha pe3y/JTaToT Ha KPUBUUHUOT IporoH“. O oBue
npuurHu ECYII Halllonn feKa alVIMKaHTOT He TH VKUBaJ 3aJ0/LKUTETHUTE
3allITUTHU MeXaHW3MU 3a MPaBUUHO Cylewe, AeKa Ipe3yMiljjaTa Ha
HEeBUHOCT He OnJIa MCIIOUMTYBaHa U ieKa MMasio IoBpe/a Ha YiIeHOT 6, cTaB
2 o KoHBeHI1I1jaTa.

%49 Heacoe tipotius Pomariuja (Neagoe v. Romania), 6p. 23319/08, ECUIT, 21.10.2015.
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* Editor’s note

The principle of in dubio pro reo was introduced in the national criminal
procedure legislation in 1997. The new, party driven, Law on criminal procedure
from 2010, (hereinafter: domestic LCP)!, continues to regulate this principle in
Article 4, which reads that “The Court shall decide in favour of the defendant
whenever there is doubt regarding the existence or non-existence of facts
comprising the elements of crime, or facts which lead to the application of a
certain provision of the Criminal Code”. The domestic LCP goes a step further
by introducing the standard, in Article 403, that the prosecution shall prove
the guilt beyond reasonable doubt, without giving any further definition.

In order to make a distinction between the suspicion whether a person has
committed a crime (suspicion that is detrimental to the defendant and is
always in favour of the indictment) and the suspicion whether that person
is really the perpetrator of the crime, i.e. suspicion which is in favour of the
defendant’s innocence (positive suspicion which is always in favour of the
defendant and is reflected in the principle of in dubio pro reo as well as in
the standard that the prosecution has the burden of proof beyond reasonable
doubt), the countries in the Anglo-Saxon world, as well as Italy, have been
using two different terminologies. Namely, the term suspicion (in Macedonian
language: comHeBatbe) is used in a detrimental sense for the defendant and is
in favour of the indictment, while the term doubt (in Macedonian language:
IB0jOa, mBoyMmeibe, HecurypHoct) is used to favour the defendant and the
definition of the principle of in dubio pro reo, as well as for the standard of the
prosecution bearing the burden of proving the guilt beyond reasonable doubt.

Unfortunately, the domestic LCP does not offer different terminologies for
these two types of suspicion. The Law uses the term “suspicion” (comHeBame)
when it refers to the required level of suspicion that a person has committed
the crime so that certain investigative measures, restrictions or charges can
be undertaken or pressed against him/her., it also refers to the application
of the principle of in dubio pro reo and the standard that the guilt shall be
proven beyond reasonable doubt. For the purposes of this research, however,
efforts have been made to make terminological distinction between these two
types of suspicion/doubt, despite the fact that such terminological distinction
does not correspond with the current legal terminology.

! Law on criminal procedure, Official gazette 150/10, 200/12, 142/16 and Constitutional Court Decision
no. 2/2016 Official gazette no.193/16.






FOREWORD

“If you would be a real seeker after truth, it is necessary that at least once
in your life you doubt, as far as possible, all things.” (Rene Descartes)

What is doubt and what kind of feeling is doubt? Should a judge being
an independent arbiter not be doubtful for the most time of the trial?
Nonetheless, is the judge not required to decide at the end? How can a
judge decide if in doubt, and can a judge remain in doubt despite all?

The criminal procedure principle in dubio pro reo-when in doubt in favour
of the defendant- and the standard that the guilt shall be proven beyond
reasonable doubt deal with the doubt, so their essence and use could
probably throw some light on the above questions.

Whilst in dubio pro reo principle is common for most of the continental
law countries, the standard of beyond reasonable doubt developed in the
Anglo-Saxon world, but it has been ‘recently’ introduced on the continent
as well. Nowadays, the two can have very similar, if not identical, effect
and probably could have had it at different stages in the past as well. It
does not mean the origin and the circumstances in which the two emerged
and developed were the same. Yet, most scholars would probably agree
that today both of them reflect the realistic tendency of any conscientious
person or a good society to protect themselves from injustice because the
purpose of the overall criminal justice to punish the guilty at the same
time has the other side, acquitting the innocent.

By comparing the two one can notice that unlike the standard of proving
the guilt beyond reasonable doubt by the prosecution, which is applied in
the end of the trial once the court has heard and seen all the evidence
and is to decide on the guilt (or innocence) of the defendant, the in dubio
pro reo principle literally does not restrict the moment of its application.
Therefore, some may argue that in dubio pro reo has wider application
and can be used in all stages of the criminal procedure, such as the stage
when the court decides on imposing detention or when it accepts or
rejects the Indictment, etc. However, given the fact that a judge can be
doubtful during the trial, moreover, even prior to the trial, a question
arises whether a judge should always apply the principle of in dubio pro reo
and decide in favour of the defendant by halting the criminal procedure?
Certainly not. Instead, the judge shall decide whether the prosecution has
met the other necessary standards for undertaking certain investigative
measures, restrictions and charges, such as the standard of reasonable
suspicion that the defendant has committed the crime. Moreover, the
domestic LCP requires that the court applies the principle of in dubio pro
reo only when decides whether facts exist or not, which the court decides
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on in the end of the trial. This basically means that the application of in
dubio pro reo, more or less, focuses also on the ultimate question about
the defendant’s guilt. So, if the judge, having considered the evidence, has
doubts about the existence of facts that define the crime, the judge basically
doubts the defendant’s guilt and, by applying the principle of in dubio pro
reo, shall decide that those facts are not existent (were not proven beyond
doubt) and shall adopt an acquitting decision.

Another obvious difference between the two principles is the level of
doubt. While beyond reasonable doubt standard requires taking into
consideration only ‘reasonable’ doubt, the principle of in dubio pro reo
does not require it explicitly. The principle of in dubio pro reo does not give
gradation of the doubt, so it is up to the judge to do the same (to determine
whether he/she is in doubt or not). Although the doubt is an inner state
of mind and it is connected with the process of thinking as well as the
consciousness of the person, it cannot be detached from the society in
general and the overall level of awareness of the society at a particular
point in time. In other words, an individual cannot derogate much from
what could be considered doubtful in a society in a particular period
of time. For example, a judge cannot doubt whether the defendant has
committed the crime only because they may have twin brother or sister
nobody knows about, including the judge, and who may have committed
the crime instead. Even if the judge has such doubts, these doubts will
not be reasonable for most of the people around him/her. But, what if
such evidence corroborating this theory exists? What if, for instance, the
defence presents evidence showing that a twin brother really exists, that
he is not in good relations with the defendant, and he actually wants to
set the defendant up? In such a case, the judge may have solid grounds
to reasonably doubt the prosecutor’s case and the defendant’s guilt. So,
although not specifically stated, the principle of in dubio pro reo refers
also to the reasonable doubt, because any unreasonable doubt is just an
assumption that may lead to a cul-de-sac with remerging doubts, doubts
in everything and anything, with only limit being one’s imagination.

The next question would be whether doubt always exists? Probably yes.
Doubting is inevitable part of the thinking process and the judge should be
doubtful throughout the trial. Having a doubt is equally important, as it is
healthy. But whether the reasonable doubt always exists? Probably not. If
the case is clear (that is, the prosecutor manages to refute the allegations
of the defence about the twin brother beyond reasonable doubt), there
will be no reasonable doubt.

When a person doubts reasonably, it is improbable that he/she will remain
in a stage of doubt for too long. It is unnatural for a person to be in the
state of pure doubt. When a person reasonably doubts something which
has its opposite, it is natural to incline to the opposite. For example, if one
reasonably doubts that the art piece is original, he/she actually inclines
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to the opinion that the art piece is fake. There are situations when there
is not one but many opposites. In such a case, it is improbable that the
person would believe in all opposites that caused the reasonable doubt
unless there is evidence that would lead him/her to be inclined to a
particular opposite. However, the person will surely distance themselves
or will fully abandon the thing that is uncertain about.

The standard that the guilt shall be proven beyond reasonable doubt already
places the doubt in a position to benefit the defendant’s innocence because
the doubt is in the guilt. So, if there is a reasonable doubt in the guilt of the
defendant, it is natural for one to incline towards the opposite, and that
is defendant’s innocence. Nonetheless, as afore mentioned, the principle
of in dubio pro reo can also apply to the guilt. Namely, if at the end of
the trial and after evaluating the evidence the judge doubts whether the
facts that define the crime exist, the judge, in fact, doubts the defendant’s
guilt. Hence, even though the principle in dubio pro reo does not require
acquittal per se, but requires a decision which is more favourable for the
defendant, if the judge doubts the defendant’s guilt, then it is logical for
him/her to be inclined to the opposite, and that is the innocence.

Until ‘recently’, however, and throughout most parts of Europe, the
investigative judge was the one who lead the investigation, and, in search
of material truth, he/she collected and presented evidence both against
and in favour of the defendant. The evidence was then presented before
the trial judge, who also searched for material truth and had the authority
to propose evidence in order to reach for the truth. So, the judge who had
the authority and obligation to present all possible evidence in order to
reach for the truth, all of a sudden and “just” because of the doubt, had to
decide in favour of the defendant. These two issues hardly go along. Not so
much because of the obligation of the court to search for the truth (because
the truth to a certain extent can be identified with the word certainty,
i.e evidence that will eliminate any possibility of reasonable doubt), but
because of the court’s authority to introduce evidence which will aim for
that truth. The latter did not really entitle the judge to doubt, meaning
it restricted the judge’s obligation to decide in favour of the defendant. If
the judge would admit that he/she was in doubt, it would mean that he/
she did not search for the truth at the right place (and failed to present
the right evidence). It is superfluous to mention the possible feeling of
guilt of the judge for acquitting the alleged perpetrator only because the
judge had (certain) doubt. As mentioned afore, staying in a state of doubt
is unnatural, and a person will either incline on the opposite or will find
the doubt unreasonable and will accept as the truth what they originally
doubted. Perhaps a person will not accept it as the ultimate truth but will
accept it as a greater truth than the other truth. So, since the judge was
the seeker after the truth, he/she should decide where to search for it.
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Nowadays, the adversarial procedure releases the judge from the burden
of seeking after the final truth, and, more importantly, they are released
from the burden of presenting evidence in search for that truth. It is the
parties that propose the evidence to prove facts, and the judge decides
whether those facts are proven or not. Yet, the judge is the one who
decides which evidence shall be presented. In case the judge disallows
the defence to present its evidence on the twin brother during the trial,
the judge will not be in a position to take into account this evidence when
adjudicating. In other words, the judge will not have the possibility to
corroborate the reasonable doubt in defendant’s guilt with that evidence.
In such a situation, one of the basic rights of the defendant, the right to
fair/just procedure, can be put under question. Furthermore, it should
be emphasised that even if this reasonable doubt does not arise from the
evidence presented by the defence, it can arise from the insufficiency of
evidence offered by the prosecution.

So, it can be that both of beyond reasonable doubt standard and in dubio
pro reo principle in an adversarial procedure, which respects the equality
of arms, the presumption of innocence, the burden of proof of the
prosecution and the adequate defence, can have the same effect and can
serve the same purpose when it comes to the ultimate question, and that
is the guilt of the defendant.

The editor,
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INTRODUCTION

Undoubtedly, the hardest and most responsible job of a judge in the
criminal proceeding is to decide upon the facts. In order to be able to
render a verdict on the criminal responsibility of the defendant and,
possibly, pronounce a proper sentence, the judge must decide about facts
that happened in the past. The facts upon which the court grounds its
decision, or in other words, the facts which the court uses to corroborate
the answer to the question whether crime was committed, who the
perpetrator is and whether criminal sanctions of the substantive criminal
law can be applied, have to be accurately and fully proven.

Nevertheless, due to the limitations of human knowledge and
imperfections of the information, the judge has a difficult task to decide
about facts. Often, despite the comprehensive evaluation of the results
of the evidentiary proceedings, the judge can remain doubtful about
the facts and cannot decide whether a fact has been proven or not. In
such circumstances, the theory and practice of criminal procedure have
found the solution - the principle of in dubio pro reo and the standard of
proving the guilt by the prosecutor beyond reasonable doubt. These two
are a reliable guideline for the judge on the tough and responsible path to
decide on the facts. They show the judge the way out of any doubt, they
help him/her to not enter any sphere out of reach and relieve him/her of
the duty of examining the unknown at all cost, or, transforming it into
the known forcefully. In this way, the judge is protected from possible
errors, arbitrariness, and capriciousness.

Both the principle of in dubio pro reo and the standard that the guild shall
be proven by the prosecutor beyond reasonable doubt have evolved over
the centuries and have been generally accepted in the contemporary
criminal procedural law and practice. At the first glance, they do not look
debatable at all. Nevertheless, a more in-depth analysis of their meaning
and scope raises a number of questions that remain open, or, which
have not been fully consented to by neither the theory nor practice. The
history of both is as complex and controversial as their definition which
continues to confound jurists, lawyers, and academicians, to put it mildly.
The elaboration that follows will show many gaps and unknown loopholes
about these two, seemingly simple, principle and standard.
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HISTORICAL ASPECTS OF THE
PRINCIPLE OF IN DUBIO PRO REO &
THE STANDARD OF PROOF BEYOND
REASONABLE DOUBT

CLASSICAL ANTIQUITY

The in dubio pro reo principle can be traced back to the work Problemata,
whichis attributed to Aristotle (384 - 322 BC).2 The chapter titled “Problems
connected with Justice and Injustice” provides:

Further, anyone of us would prefer to pass a sentence acquitting
a wrong-doer rather than condemn a guilty one who is innocent,
in the case, for example, of a man being accused of enslavement
or murder. For we should prefer to acquit either of such persons,
though the charges brought against them by their accuser were
true, rather than condemn them if they were untrue; for when any
doubt is entertained, the less grave error ought to be preferred, it is
a serious matter to decide that a slave is free, yet it is much more
serious to convict a freeman of being a slave.’

According to a number of scholars the initial formal formulation of in
dubio pro reo principle from the Roman time, even though it had not been
known under this term?*, can be found in a rescript by the emperor Trajan

2 Daniel Epps, The Consequences of Error in Criminal Justice, 128(4) Harv. L. Rev. 1065, 1077 (2015). The
authorship of Problemata is disputed; the time frame in which it was probably written ranges from
the third century BC to the sixth century AD. See Ann Blair, Authorship in the Popular “Problemata
Aristotelis”, 4(3) Early Science and Medicine 189-227 (1999).

3 Aristotle, Problemata, Bk. XXIX (emphasis added); translated in E.S. Forster, The Works of Aristotle
Vol. VII Problemata 951b (J.A. Smith and W.D. Ross eds., Clarendon Press 1927).

4In theory there are also different opinions: ,For how long the principle in dubio pro reo has been
applied is still unclear. The once present belief about its application in the Roman criminal law
and criminal reception procedure has with recent works been challenged.” (Kern, E., und Roxin, C.,
Strafverfahrensrecht, 14. Auflage, Verlag C.H. Beck, Mtinchen, 1976, p. 71).
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(98-117 AD) addressed to a Adsidius Severus’. A rescript was a document
issued by the Roman imperial courtinresponse (in Latin rescriptum literally
means written back) to a specific demand made by governors and other
officials of the empire. The passage reads: “Sed nec de suspicionibus debere
aliquem damnarii divus Traianus Adsidio Severo rescripsit: satius enim esse
impunitum delinqui facinus nocentis quam innocentem condemnari” (in case
of mere suspicion it is preferable that a culprit should go unpunished,
rather than an innocent be convicted).® This answer given by the emperor
was most probably influenced by the humanitarian concepts preached by
the Stoic philosophy which was the predominant line of thought during
the Golden Age of the Antonines (98 A.D. - 180 A.D), when the Roman
Empire reached the peak of its power and civilization, thanks to eighty
years of uninterrupted enlightened government.

However, as it results from the wording of the rescript, the principle
set forth by the emperor was considered applicable only in case of mere
suspicion against the defendant, showing therefore that at the time
the extent of the principle was rather limited. The reason was that the
Roman law had a particular kind of non liquet (non clear) verdict, which
was reached when criminal matter remained unresolved and when
there was not enough evidence either for a conviction or for acquittal
of the accused.” The consequence of such verdict was a repetition of
the evidentiary procedure or its amandment, with the possibility of
introducing new evidence, so, consequently such a verdict could be
rendered several times in the same court proceeding. Such a verdict did
not allow the application of the in dubio pro reo, as the courts, in situations
of doubt, did not give preferance to the accused neither would they be
inclined to rule in his favour. The non liquet verdict only acknowledged
that the guilt or innocence of the accused person was ‘unclear’ and that
evidentiary procedure needed to be repeated, which did not benefit the
accused in any way.

Still, even though the principle of in dubio pro reo was at an initial stage,
the juridical ideas underlined in the above mentioned rescript were
not isolated. On the contrary, there are several passages in the Digest®
which reflect more or less, the same principle. As such, Juventius Celsus,
jurist, gave a similar opinion, as put in the following excerpt of the Digest

>L. FERRAIOLI, Diritto e ragione: teoria del garantismo penale, Roma-Bari, 1997, p. 643, n. 12, p.
92, n. 25; M.A. DE DOMINICIS, Ancora sulla -formula dubitativa//, in Archivio Penale, 1965, I, pp
535-536. The rescript was reported by Ulpianus, one of the most prominent jurists of the imperial
period, who lived between the I and the III century A.D. The quotation is contained in the Digest,
also known as the Pandects (from the ancient Greek word pandektes, meaning “all-containing”), a
compendium of fragments of works and opinions of the most influent Roman jurists, divided by
topics and compiled upon order of the Byzantine emperor Justinian I, in the 6th century, as well as
and part of the Corpus Iuris Civilis.

®Bissacco Cristina, Il canone In dubio pro reo: tra concezione classica e moderna della prova, Padova,
2008, p.11 citing Dig. 48, 12, § 5, Libro septimo de officio proconsulis.

7Zlatari¢, B., Damaska, M., Recnik krivichog prava i postupka, Zagreb, 1966, p. 188.

8 See supra n. 5.
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“Benignius leges interpretandae sunt”, thus suggesting an interpretation of
the law in a more benign way. Gaius, again a jurist, promoted the same
concept and deemed it applicable to any doubtful case, thus considering it
a general principle: “Semper in dubiis benigniora praeferenda sunt” (in case
of doubt the more lenient solution is to be preferred). And it is again Gaius
who, in another part of the Digest, stated: “Favourabiliores rei potius quam
actores habentur” (the condition of the defendant is to be favoured rather
than that of the plaintiff).° Another segment of the Digest mentioned the
opinion on this topic of Ulpianus himself: “In ambiquiis rebus humaniorem
sententiam sequi oportet” (in case of ambiguity, it is preferable to go for
the more lenient solution). Ulpius Marcellus, a jurist contemporary with
Ulpianus, in a segment reported in the Digest, asserted, more or less, the
same: “In re dubia benigniorem interpretationem sequi, non minus justus
sed est quam tutius” (It is not only fairer, but it is also safer, in case of
doubt, to choose the more lenient solution).X

Such line of thought continued also throughout the III century A.D., an
age of crises. The jurist Aurelius Hermogeniano, who was active under
the emperor Diocletian, wrote: “Interpretatione legqum poenae molliendae
sunt potius quam asperandae”, suggesting that the interpretation of laws
and punishments must make them softer instead of making them harder.”
Furthermore, the Latin historian Ammianus reports on an anecdote which
illustrates how deeply the principle was rooted in Roman law. Namely,
Numerius, the governor of Narbonensis, a province of the vast Roman
Empire, was on trial before the emperor and, contrary to the frequent
practice in criminal cases, the trial was public. Numerius defended
himself by denying his guilt and since there was not sufficient evidence
against him, his adversary, Delphidius, realizing that the failure of the
accusation was inevitable, could not restrain himself from exclaiming:
“Oh, illustrious Ceesar! If it is sufficient to deny, what hereafter will become
of the guilty?” The answer of Emperor Julian was equally famous: “If it
suffices to accuse, what will become of the innocent ?"?

9 Bissacco Cristina, Il canone In dubio pro reo: tra concezione classica e moderna della prova, Padova,
2008, p. 12 citing Celsus, 29 digestorum, D. 1.3.18.

0 Paolo Moro, Il diritto come Processo, 2012, p. 204 citing Dig., 34,5,10,1, Ulpianus. See also Si¢, M.,
Trajne vrednosti Rimskog prava (Secter values of Roman Law), Zbornik radova Pravnog fakulteta
u Splitu, year 43, no. 3-4/2006, p. 391; Bayer, V, Jugoslovensko krivicno procesno pravo (Yugoslavian
criminal procedural law), Second eddition, Pravo o cinjenicama i njihovim utvrdzivanju u krivicnom
postupku (Law on facst and its establishment in the criminal procedure), Second edition, Informer
Zagreb 1978, p.37.

" Bissacco Cristina, Il canone In dubio pro reo: tra concezione classica e moderna della prova, Padova,
2008, p. 12 citing Hermogenianus, 1 ad epitomarum, D. 48.19.42.

2 Ammianus Marcellinus, Rerum Gestarum, L. XVIII, c. 1.
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LATE ANTIQUITY AND EARLY MIDDLE AGES

The principle of in dubio pro reo notes an even greater development in
post-classical age (IV and V century AD.), as a result of the influence of the
Christian principle of “favor miserorum” (benevolence towards the poor)
and humanism on the Roman law. Following the brutal persecutions which
reached their peak under the reign of Diocletian, the emperors Galerius,
Constantinus and Licinius in the edict of Nicomedia (311 A.D.) had already
granted the Christians the freedom of worship; and just seventy years
later, in 380 A.D., the emperor Theodosius declared the Christianity the
official religion of the empire.

During the IV century the Christian Church started to influence life, as
well as the socio-political organization of the state including the law. A
citation of this evolution can be found in the Breviary of Alaric (Breviarium
Alaricianum or Lex Romana Visigothorum)®. This collection includes a
provision about manumission (liberation) of slaves: “Communem servum
unus ex sociis vincendo futurae libertati non nocebit; inter pares enim
sententia clementior severiori praefertur: prope et innocentes dicere, quos
absolute nocentes pronuntiare non possunt”. The case was as follows: one
of the two owners chained their common servant, while the other owner
decided to free him. The excerpts emphasize the prevalence of the will of
the owner who wanted to free the servant. This shows that in the Alarik’s
Code, the Roman law was evidently influenced and modified by the new
principles preached by the Christianity, thus revising the rule in the
classical Roman law, according to which the liberation of the slave would
have required consent by all of the owners. This passage of the Breviary
became the grounds for two other basic principles of crucial importance
in most of the modern legal systems: the principle of favor rei (favour for
the accused) and the principle of presumption of innocence.™

In the year 476 the barbarian king Flavius Odoacer ended the Western
Roman Empire. The western part of Europe, including Italy, was conquered
by barbaric people who imposed their customs and habits, while the power
of the Roman Empire was redirected towards the East, ruling under the
name of Byzantine Empire for the next 1000 years.

However, the Roman law in Western Europe did not eclipse with the fall
of the Western Empire. The principle of personality of law was in force in
the territories conquered by the barbarian population, meaning that the
application of the law was governed not by the territory, but by the population

5 Renzo Lambertini, I caratteri del Breviarum Alaricianum, Lecture held in Neaples on 29.4.2008,
p. 1. Breviary of Alaric was a collection of Roman law, compiled by order of Alaric II, King of
the Visigoths. This compilation included his advice to his bishops and nobles and was promulgated
on 2 February 506 A. D.

14 Bissacco Cristina, Il canone In dubio pro reo: tra concezione classica e moderna della prova,
Padova, 2008, p. 13 citing Brev. Pauli Sententiarum 1V, 12, § 5 (which is later reported in Lex Romana
Visigothorum); Polara Giovanni Lex Romana Visigothorum, CUEM, 2005 e Fabio Zunica LE REGULAE
IURIS NELI'ESPERIENZA GIURIDICA ROMANA, Universita Federico II, 2011, p. 101.
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which the persons involved in the dispute belonged to. Therefore, the law
which was applied to the former subjects of the Roman Empire was still the
Roman law, whilst the barbaric population which had become dominant,
used their own juridical system which was mostly customary law.

Around the VI century, as the rule of the barbarians strengthened and the
contacts between the winners and the defeated intensified, the barbaric
law began to influence and to modify the Roman laws in Western Europe.
The courts of the former Western Roman Empire slowly but surely
started to adopt the structure of the barbaric court procedure which was
completely different from the Roman procedure.

The trials were reduced to evidentiary procedure which presented two
types of evidence: the judgment of God and the purgatorial judgment or
purgatio. The judgment of God, called ordal (ordeal), could include full
submersion of the body in cold water, or the holding a red-hot iron for
some time. In order to pass the test, not only did it suffice to endure the
pain, but the wounds had to heal within an exact time. Evidently, such
tests were an assumption of the invisible presence of God during the trial,
which would never have let an innocent fail the test.”> The scorched hand
was bandaged and examined after three days, and if the burn healed, it
would be taken as a sign of innocence and the person would be acquitted.
The ordeal with the cold water involved the accused being thrown into
the water: those who would sink were acquitted, and those who would
float were deemed guilty and were punished. These tortures required the
participation of the clergy. A priest was present during the procedure and
would pray to God to bless the water or iron and to deliver his judgment.’
Unlike this judgment, the purgatory was a system of giving oath about the
veracity of the accusation and the good reputation of the accused. The
oath was taken by the accused and by the members of his/her family and
it had the value of evidence since it was assumed that God would punish
the perjurer with death or severe illness.

According to certain theological interpretations, however, such tortures,
as well as the so called blood punishments, which included mutilation or
execution of the accused, were treacherous for the judges as they could
pollute their souls. Christian scriptures were irreconcilable with the
application of blood punishments, starting with the Sixth Commandment,
“Thou shalt not kill,”"” and the Gospel of Matthew, “[JJudge not, lest ye be
judged.”®

5 Bissacco Cristina, Il canone In dubio pro reo: tra concezione classica e moderna della prova, Padova,
2008, p. 17.

16]. H. Baker, An Introduction to English Legal History 73 (4th ed., Butterworths 2002) (hereinafter
“Baker”), discussing the rise of the jury trial and describing the abolition of ordeals as the prominent
event in criminal procedure, p. 5. For more on history of trial by ordeal, see Thomas P. Gallanis,
Ordeal: English Common Law, in 4 Oxford Encyclopedia of Legal History (Stanley N. Katz ed., Oxford
University Press 2009).

7Num. 31:19.

8 Matthew 7:1.
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Therefrom, in his seminal text The Origins of Reasonable Doubt: Theological
Roots of the Criminal Trial, contemporary Professor James Q. Whitman
argues that, although the reasonable doubt standard emerged in the
course of the seventeenth and eighteenth centuries (as others conclude),
its origins can be traced to the Middle Ages, where it was originally
conceived not for the protection of the accused, but rather to protect the
“souls of the jurors”: “The reasonable doubt rule ... is the last vestige of a
vanished premodern Christian world. At its origins, this familiar rule was
not intended to perform the function we ask it to promote today: It was not
primarily intended to protect the accused. Instead, it had a significantly
different purpose. Strange as it may sound, the reasonable doubt formula
was originally concerned with protecting the souls of the jurors against
damnation”*

Other contemporary scholars, represented by Anthony A. Morano and
Barbara J. Shapiro, share Whitman’s observations that early Christian
theologians viewed any bloodshed as a pollution of the soul requiring
purification.?? However, they don't share Whitman’s theological
interpretation that reasonable doubt emerged in Middle Ages but see
reasonable doubt as “a concept born of the secular Enlightenment and
humanist philosophy of the XVIII century.” This is because, according to
them, the ordal provided a transcendental truth which is indisputable by
definition, so the case could hardly be considered doubtful.?!

To protect judges, it has been also thought that it is the law that sheds the
convicted criminal’s blood, not the judge. According to an early Christian
theologian Saint Jerome (347 - 420): “To punish murderers, and those who
commit sacrilege and poisoners, is not to shed blood. It is the ministry of
the laws.”??

Latin philosopher and theologian, Saint Augustine of Hippo (354 - 430),
similarly noted: “{/W]hen a man is killed justly, it is the law that kills him,
not you.” By placing the onus of taking the life or mutilating the body of a
convicted criminal on the law, judges were mere conduits “[contributing]
their efforts to killing criminals, without themselves suffering the loss of
eternal life as ‘murderers.””%

Centuries later Popes Clement III (1187 - 1191) and Innocent III (1198 - 1216)
exhorted clergy to avoid the stain of bloodshed by following the safer path:
YJames Q. Whitman, The Origins of “Reasonable Doubt” 2-3 (Yale University Press 2008) (hereinafter
“Whitman”) p. 3.

20 Barbara Shapiro, Beyond Reasonable Doubt and Probable Cause: Historical Perspectives on the
Anglo-American Law of Evidence 4 (University of California Press 1991) (hereinafter “Shapiro,
Doubt”); Anthony Morano, A Reexamination of the Development of the Reasonable Doubt Rule, 55 B. U.
L. Rev. 507 (1975) (hereinafter “Morano”), p. 51.

2 Miller W. Shealy Jr., A Reasonable Doubt About “Reasonable Doubt”, 65 Okla. L. Rev. 225, 229 (2012-
2013) (hereinafter “Shealy”).

22 Whitman, p. 39, note 36, citing Commentaria In Hieremiam IV, 35. In S. Hieronymi Opera, pt.
I, 3, Corpus Christianorum Series Latina, vol. 74 (Turnholt: Brepols 1960), 201: “Homicidas enim et

sacrilegos en venenarios punier, non est effusion sanguinis, se legume ministerium.”.
' Whitman, p. 40.
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in cases of doubt, “in dubiis,” one should act in such a way as to minimize
the possibility of pollution.?* In other words, in order to punish, the judge
needed to be convinced in a person’s guilt, otherwise, he himself would be
punished by God.

The Pope’s declarations parallel the rediscovery of the Corpus Iuris Civilis
in the twelfth century, including the Digesta.”> As such, Canon lawyers of
the twelfth century applied the ideas of the antique Church Fathers in the
campaign against the judicial ordeal and the Canon law, the law of the
Christian Church, played a fundamental role in its abolition.?

As a consequence, in 1215, after several decades of agitation by church
reformers, the Catholic Church (through the Fourth Lateran Council)?
forbade clergy from participating in ordeals. This effectively abolished
the ordeals, save for their use in some cases involving witchcraft.?

The ideas of Church Fathers were embraced and elaborated by the
canon lawyers of the twelfth century (and afterwards), who were largely
responsible for creating modern law, while scholars regard the abolition
of ordeals as marking the beginning of Western legal traditions.?

The decline of the ordeal has been subject to different interpretations.
Shapiro argues that the judicial ordeal was about factual proof and
that its abolition involved a change in the nature of fact-finding.>°
Whitman disagrees with this line of interpretation. Whitman argues
that “factual proof was not the issue at all... Primarily at stake was the
moral responsibility for judgment.”’! In his view, ordeals were abolished
“precisely because they subjected those who participated in them to the
taint of bloodshed.”’? Both Shapiro and Whitman agree that the result
of the abolition of ordeals caused a formative crisis in adjudication,
influencing procedural rules.*

2 pPope Clemens, Clemens III, Patrologia Latina vol. 204 [col. 1485D]. Pope Innocent III, the lawyer-
Pope who presided over the Fourth Lateran Council, produced the classic formulation: “In dubiis via
eligenda est tutior,” i.e., “When there are doubts, one must choose the safer path.” cited in Whitman,
p. 117.

»James Gordley & Arthur Taylor Von Mehren, An Introduction To The Comparative Study Of Private
Law - Readings, Cases, Materials 33 (Cambridge University Press 2006).

% Whitman, p. 55.

2 The Lateran Councils were synods of the Catholic Church held in Rome at the Lateran Palace from
the twelfth to the sixteenth centuries. The purpose of the Lateran Councils was to address various
problems of the Catholic Church, church property, patriarchal precedence, judicial and church
reforms, and other issues. See Whitman, p. 53-54.

2 Whitman, p. 49, 55, citing Canon 18 of the Fourth Lateran Council.

2 See generally Shapiro, Doubt, p. 3, explaining that in the twelfth century, “irrational proofs,” such
as trial by ordeal were replaced on the Continent by the Romano-canon inquisition process and in
England by the jury trial; Morano, p. 509, stating that trial by jury developed as a substitute for older
methods, such as trial by ordeal; Baker is also discussing the rise of the jury trial and describing the
abolition of ordeals as the prominent event in criminal procedure.

0 Shapiro, Doubt, p. 3-4.

S'Whitman, p. 56.

2Whitman, p. 56.

* Shapiro, Doubt, p. 4, Whitman, p. 56.
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In Continental Europe and in England, there were two different responses
to this crisis that explain how the civil and common law systems split off.
On the Continent, where inquisitorial procedure had been developing over
the course of the twelfth century, ordeals were replaced by the Romano-
canon inquisition process. In England, where an early form of the jury
had been introduced in the late twelfth century, ordeals were replaced by
jury trials.

RISE OF THE JURY TRIAL IN ENGLAND

The practice of swearing men to furnish true information is ancient,
with roots in Scandinavia and the old Carolingian empire.>* In England,
an early form of the jury trial was used in the late eleventh and twelfth
centuries.® During the Norman invasion® in the eleventh century, the
Normans brought with them other forms of proof and trial, such as
ordeals, wager of law,” or trial by combat®. During the Norman period,
the “accusing jury” was also common.* The “accusing jury” was sworn to
give a true answer, called veredictum, which is Latin for “verdict.”* After
the “accusing jury” named suspected criminals, the accused were sent
to be tried by ordeal.#’ The resulting verdicts of these procedures were
essentially statements about the accused’s character, rather than his
guilt or innocence.*?

The prohibition in 1215 of the clergy’s participation in ordeals, resulting
in the effective abolition of the ordeals, was a turning point. Although
the older methods of proof were still part of the procedures applied in the
earliest phase of the English courts, the use of a jury proved to be a better
alternative and the older methods gradually fell out of use.*

*Baker, p. 72. The Carolingian empire (800-924) was the historical period in the medieval France and
Germany, ruled by the Frankish Carolingian dynasty. For more, see John W. Burgess, Sanctity of Law:
In What Does It Consist? The Story of Man'’s Attainment of Law and Order from Roman Times to the
Present (1928), chapter 3, The Carolingian Empire and its Dependence of the Pope’s Authority.

% Baker, p. 72-73.

% The Norman invasion of England was the eleventh century occupation of England by an army
of Norman, Breton, and French soldiers led by Duke William II of Normandy, later referred to as
William the Conqueror. See Norman Davies, Europe: a history 336-339 (HarperPerennial 1998); see
also Edward E. Freeman, The History of the Norman Conquest of England, Its Causes and Its Results,
Volume 5, The Effects of the Norman Conquest, (Cambridge Univ. Press 2011) (first published in 1876).
7Wager of law was a medieval defence used when an accused could establish his innocence by
taking an oath and finding a required number of persons, typically twelve, to swear they believed the
accused’s oath. See Baker, p. 73.

3 Trial by combat (or wager of battle) was a method used to settle accusations in the absence of
witnesses or a confession, in which two parties in dispute fought in single combat. The winner of
the fight was proclaimed to be right. Essentially, it was a judicially sanctioned duel. Trial by combat
remained in use throughout the Middle Ages, gradually disappearing in the course of the sixteenth
century. See Baker, p. 73.

¥ Shapiro, Doubt, p. 5; Baker, p. 73.

40 Baker, p. 73.

4 Baker, p. 73.

4 Shapiro, Doubt, p. 3; Baker, p. 73.

4 Baker, p. 72-73.




COMPARATIVE STUDY

Baker suggests that “[t]he king’s judges did not start out in the twelfth
century with an inspired vision of things to come; they simply took over
and continued what had gone before, what must have seemed part of the
natural order of things.”** In the thirteenth century, the judicial practice
settled on using men from the vicinity of the offense to speak under oath
- juratores (which is Latin for persons who have been sworn) - about the
accused’s innocence or guilt. This procedure became known as the jury
trial. Jurors were viewed as representatives of the community’s opinion.*
English judges were less frequently residents of the locality. They sat
in Westminster and travelled to the country, and when in need of local
knowledge, they depended on jurors.*

Early on, there was some overlap in the jurors’ judicial function and their
role as witnesses.” Jurors delivered their judgment based on what they
themselves knew or gathered in the process of independent investigation.*®
In other words, they were not impartial fact-finders or judges of the facts.

According to Whitman, in the Middle Ages jurors: (a) were permitted to enter
a “special” verdict, making “mere findings of fact while forcing the judge to
pronounce the perilous judgment on ultimate liability;”* (b) were immune
from the attaint - a procedure to punish civil trial jurors for committing
perjury, as perjury was not yet a crime;*® and (c) “could avoid inflicting blood
punishments in some instances by allowing the accused the benefit of
clergy,” by which the accused could claim to be outside the jurisdiction of
the secular courts and be tried instead under canon law, which did not have
juries.”® These factors shielded criminal jurors from moral pressure.>

ROMANO-CANON INQUISITION IN CONTINENTAL
EUROPE

While the jury trials developed in England inquisitorial procedure
was in power on the Continent. The procedure known as the action
per inquisitionem (Latin for “by inquiry”) received official recognition
from the Fourth Lateran Council, which employed highly rationalized
procedures to determine the guilt or innocence of clerics suspected of
crimes against the Catholic Church.> During the thirteenth century, this

“ Baker, p. 72.

4 Morano, p. 509. See also FReperick PorLLock & FREDERIC W. MAITLAND, THE HISTORY OF ENGLISH Law 622-26
(Cambridge University Press 1898) (hereinafter “Pollock”).

4 Whitman, p.147, ns. 81-82.

4 Baker states that, occasionally, judges would examine jurors one by one to evaluate their answers
and even reserve the decision of guilt or innocence for themselves. See Baker, p. 75.

¥ Morano, p. 509.

“'Whitman, p. 154.

OWhitman, p. 154.

S'Whitman, p. 156.

*2Whitman, p. 157.

5 Whitman, p. 99, citing Mathias Schmoeckel, Humanitit und Staatsraison 187-294 (Béhlau 2000)
(hereinafter “Schmoeckel”).
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procedure expanded into criminal law.>* It was designed to obtain “full
proof,” meaning rigid standards as to the quality and quantity of evidence
necessary for a conviction, believing that as such could be ensured the
objectivity of the judge.>® As Shapiro described, a judge in the Romano-
canon inquisition process was “essentially an accountant of who totalled
the proof fractions.”%®

By following the correct procedure, judges avoided the stain of judicial
bloodshed, while Canon lawyers, theologians, and jurists responded to
the moral danger by distinguishing the role of the judge as a “minister
of the law.”” For example, Christian theologian Raymond de Penafort
(ca.1175 - 1275) explained that the judge does not sin if the criminal is
“justly condemned,” meaning, among other things, that the judge must
“observe the procedures of the law.”%.

Medieval canon law developed the principle that “the judge judges
according to the evidence presented, not according to his ‘conscience.’”>
“Conscience” referred both to judges’ moral convictions and to their
knowledge of particular facts. Whitman explains that this prohibition
of the use of “‘private knowledge’ was a moral comfort rule, a way for
professional judges to assure themselves that they had maintained a safe
distance from the bloody consequences of the case they were judging.”®®
Continental judges, commonly priests, would have frequently taken
confessions related to the cases they were deciding. As a consequence,
the judge-confessor was likely to have had “private knowledge” of the
facts at issue in the case. As a solemn rule, the secret confession could
not be violated, and, by refusing to use their private knowledge, judges
could escape personal moral responsibility for entering judgment.®

When it comes to the proof, testimony of two good witnesses
(unimpeachable and trustworthy eyewitnesses) or a confession would
be considered to have sufficiently high evidentiary value to constitute

*Whitman, p. 99. See also Brundage, p. 147.

*>Whitman, p. 115. See also Shapiro, Doubt, p. 3; Bayer, V., Kazneno procesno pravo - odabrana poglavlja.
Book I1. Povijesni razvoj kazneno procesnog prava. Krapac, D.(Ed.), Zagreb, 1995, p. 95, 114.; Skuli¢, M.,
Krivi¢no procesno pravo. Second revised and updated edition, Pravni fakultet Univerziteta u Beogradu,
Beograd, 2010, p. 12. There were exceptions to the legal evaluation of evidence such as the institute
of sending case file to a distinct group of experienced and educated lawyers in order to get advice,
as prescribed in Constitutio Criminalis Carolina (Constitution Criminalis Carolina in XVI century is
the first body of the German criminal law that aimed to unify the legal system of the “Holy Roman
Empire” in Western Europe, laying a foundation for mass which trials and confessions by torture)
see Bayer, V, Jugoslovensko krivicno procesno pravo, Second eddition, Pravo o cinjenicama i njihovim
utvrdzivanju u krivicnom postupku, Second edition, Informer Zagreb 1978, p. 105.

6 Shapiro, Doubt, p. 3.

Y Whitman, p. 105.

8 Knut W. Norr, Zur Stellung des Richters im Gelehrten Prozess der Friihzeit: Tudex Secundum
Allegata non Secundum Cinscientum ludicat 66 (C. H. Beck 1967) (hereinafter “Noérr”), citing Raymund
de Penafort, Summa de poenitentia, (ed. Xaverio Ochoa and Aloisio Diaz), (Rome: Institutum iuridicum
Claretianum, 1976).

» Whitman, p. 105, citing Norr, p. 13. See also Jacques Delanglade, Le Juge, Serviteur de la Loi ou
Gardien de la Justice selon la Tradition Theologique, 10 Rev. de Droit Canonique 141, 151-53 (1960).
®Whitman, p. 110 (emphasis added).

'Whitman, p. 110.
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“full proof.”®> The testimony of two witnesses was rarely available; thus,
continental law sought a confession as a different means of “full proof.”%
The confession became the “queen” of evidence (lat. regina probationem).

But, to gain confession, judges could order torture. The torture and
confession were also used because, from a certain Christian perspective,
they had a cathartic function and were supposed to redeem the culprit.
If the inquisitor believed that the witness lied or contradicted himself,
the witness could be tortured as well; this option became compulsory in
proceedings for the crime of treason or heresy, even when the witnesses
were not false or recalcitrant.

However, judges were forbidden to order torture unless there was
“semiplena probatio” or “half-full proof.”®* Whitman explains that to
determine whether there was “half-full proof,” judges were to follow the
rigidly specified rules for weighing the evidence. The technical term for
such evidence was “indicium” or “proof.” So, torture was used as the last
resort, once all other means to get to the truth had been used. It could be
repeated two or three times, only not on the same day. Prosecution record
was taken, containing: the judge’s questions, the defendant’s answers,
the screaming, the moaning, the length and the time of the torture, its
quality and the scale of it, the reasons of its application, the person’s
conditions before and after the torture; the purpose of this was to justify
the legitimacy of the decision to apply torture, taking into consideration
the type of the crime and the gravity of the indications. In addition, there
was always a doctor to check the condition of the accused and to offer
medical assistance as needed. Also, a practice was established to check
the confession given under torture, in order to be considered as valid,
this examination had to be performed in absence of any instruments
of torture and it had to be done after a certain period passed since the
statement had been issued.

The accused, subjected to repeated torture sessions and therefore
weakened in body and in spirit, was forced to choose between confession,
thus ending his suffering, and resistance, which would prolong his
agony. Once the accused would confess, the proceeding would end, to
be followed by, obviously, a conviction. If the accused would resist the
torments, a possible outcome, although rare, could be his acquittal. It has
to be highlighted that the suspect who had resisted the torture could be
detained for a longer period of time, so that the judge could look for new
evidence. Moreover, the court could reach a special verdict “absolving”
the defendant from the court (lat. absolutio ab instantia).’> The accused

2 Whitman, p. 115. See also Shapiro, Doubt, p. 3.

% Shapiro, Doubt, p. 3.

4 Persons of high social standing (members of the nobility and the like) could not be tortured at all.
See Whitman, p. 115, referring to Schmoeckel, pp. 212-213, 219-228, 286-287.

% Sijer¢i¢-Coli¢, H., Krivicno procesno pravo. Book 1. Krivicnoprocesni subjekti i krivichoprocesne
radnje. Third revised and updated edition, Law fakulty Univerzity of Sarajevu, Sarajevo, 2012, p. 66.
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was absolved due to the lack of evidence, but the process against him/her
could be continued at any time.

Whitman argues that although the Continental criminal procedure was
“highly rule-bound,” it still provided considerable discretion sufficient
to create judicial dilemmas, such as the instruction to find “indicia
indubitata” i.e. “proofs that did not permit of any doubt.”%°

Namely, “If the ordeal threatened to involve a priest in bloodshed, the
[inquisitorial] trial threatened to do exactly the same thing to the judge.”®’
Therefore, the blood punishments “could only be administered if there
was perfect certainty about the guilt of the accused: as the canon lawyers
put it, there could be no blood punishment unless there were proofs ...
‘clearer than the light of the midday sun.””% According to Albertus Gandius,
a thirteenth-century jurist, “When there are doubts and the evidence is
uncertain it is better to leave the malefactor’s misdeed unpunished than
to convict an innocent, since in cases of doubt punishments are better
milder than harsher.®® As another example, the late twelfth-century
canonist Huguccio (d.1210) analyzed the problems of criminal procedure,
stating: a “‘doubtful matter’ was a matter not proven by witnesses, or
documents, or evidence such as [a] confession.””°

Johannes Monachus, a French canonist who died in 1313, while glossing
a decretal of Pope Boniface VIII, asked the question: could the pope, on
the basis of this decretal, proceed against a person if he had not cited him?"
The jurist concluded that the pope was indeed above positive law, but not
above natural one and, since summonses had been established by natural
law, the pope could not omit them. Monachus, therefore, stated that no
judge, even the pope, could come to a fair decision without summoning
the defendant. Even though the crime was evident, the judge could
proceed in a summary way in some parts of the process, but sooner or
later the summonses and the subsequent judgment had to be issued. He
argued that a summons to court and a judgment were imposed by natural
law according to what was written in the Bible, more precisely in Genesis
3.9-12: since God had felt obliged to summon Adam, judges had surely to
do the same. Then he formulated an expression of a defendant’s right to a
trial and to due process with the following words: item quilibet presumitur
innocens nisi probetur nocens (anybody must be presumed innocent if that
person is not proven guilty).

Similar example can be seen also in the following trial: in 1398, Salamon
and his son Moyses, Jews living in Rimini, were accused by several Christian
% Whitman, p. 115.

% Whitman, p. 105.

*'Whitman, p. 100, citing Giorgia Alessi Palazzolo, Provo Legale e Pena. La Crisi del Sistema Tra Evo
Medio et Modern 3-5 (Naples 1979).

% Peter Holtappels, Die Entwicklung des Grundsatzes ‘in dubio pro reo’ (Cram de Gruyter 1965), cited
in Whitman, n. 172.

OWhitman, p. 119.
'Kenneth Pennington, Innocent Until Proven Guilty: The Origins of a Legal Maxim, The Jurist, 2004, p. 115.
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women of having had sexual relations with them. The case fell under the
jurisdiction of the Inquisition because it was reported that Salamon and
Moyses had used heretical arguments to seduce the women and was dealt
with by a Franciscan inquisitor, Johannes de Poggialli. De Poggialli called
witnesses before him, examined them, and took their oaths, to tell the
truth and, in the end, he did not find that the accusations against Salamon
and Moyses were proven. It was rare that a judge in the Middle Ages would
justify his decision, but Johannes de Poggialli did so. He examined the
facts and concluded that “it was better to leave a crime unpunished than to
condemn an innocent person”. These words are a reconnaissance to what
would be stated by the English jurist William Blackstone three and a half
centuries later in a sentence that will become famous in common law
jurisprudence as Blackstone’s formulation: “the law holds that it is better
that ten guilty persons escape than one innocent person suffer”.”?

EARLY MODERN PERIOD AND AGE OF
ENLIGHTENMENT

Early modern and Enlightenment period philosophers (ca. 1500 - 1800),
affirmed the importance of reason and science and its prevalence over
superstition and religion. The Enlightenment thinkers adhered to the
doctrine of natural law which granted person certain inalienable rights
since they pre-existed the state and were a heritage which belongs to
every individual.

The precise term “in dubio pro reo” appears for the first time in this period,
in 1566, in Egidio Bossi’s treatise on criminal law doctrine.”” He writes “[Q]
uod in dubio pro reo iudicandum est,”” i.e. doubt must be adjudicated in
favor of the accused.” Less than a century later, in 1631, Friedrich Spee von
Langenfeld (1591 - 1635) authored the Cautio Criminalis,’”® a major critique
of witch trials that led to their widespread abolition.” Spee was a Jesuit
priest and university professor who argued that torture (an instrument
widely used to obtain confessions in witch trials) did not produce the
truth.” In this context, Spee repeatedly refers to the possible conviction
of innocent people.

”2Kenneth Pennington, Innocent Until Proven Guilty: The Origins of a Legal Maxim, The Jurist, 2004, p. 117.
7 Egidio Bossi & Francesco Bossi, Tractatus Varii, Qui Omnem Fere Criminalem Materiam Excellenti
Doctrina Complectuntur...458 (Apud Haeredes lacobi lunctae 1566) (hereinafter “Bossi”).

" Bossi, p. 458.

> Unofficial translation by author.

 Friedrich Spee von Langenfeld, Cautio Criminalis Seu De Processibus Contra Sagas Liber (Petrus
Lucius Typog. Acad. 1631) (hereinafter “Spee”).

7 Gottfried Wilhelm Freiherr von Leibniz et al., Herrn Gottfried Wilhelms Freyherrn von Leibniz
Theodicee... 256 (Nicol. Férsters und Sohns Erben 1744).

8 Wolfgang Sellert, Friedrich Spee von Langenfeld - Ein Streiter wider Hexenprozess und Folter, NJW
1222, 1224-26 (1986).
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Jan Zopfs lists all such passages in his contribution to the Spee-Jahrbuch
2009, some of which are:

[That] only such men may become judges and inquisitors, who...,
in doubtful cases, are rather of a mind favourable to the accused
instead of unfavourable.

[Blecause one must rather go the safer path and release ten guilty
men instead of exposing oneself to the danger of punishing even
just one innocent man.®

The law demands that, in doubtful cases, one must rather be well-
disposed towards the accused instead of the accuser.®?

Furthermore, Cesare Beccaria, author of the well-known treatise Dei
delitti e delle pene (Of crimes and punishments), stated that a person
could not be considered responsible before the judge’s decision had been
issued. The logical consequence of that statement was that during the
proceedings the accused could not be treated as if he was responsible for
the crime and therefore detention on remand had to be utilized only if
strictly necessary; furthermore, if criminal responsibility was not certain,
unlike what happened during the age of absolutism, the defendant had to
be acquitted: “Either he is guilty, or not guilty. If guilty, he should only suffer
the punishment ordained by the laws, and torture becomes useless, as his
confession is unnecessary. If he be not guilty, you torture the innocent; for, in
the eye of the law, every man is innocent, whose crime has not been proved.”
According to Beccaria, one witness was not sufficient for a conviction to
be issued, because if the accused denies what only one person affirms,
truth remains uncertain and the right of everyone to be believed innocent,
weighs the scale in his favour: “One witness is not sufficient; for whilst the
accused denies what the other affirms, truth remains suspended, and the
right that every one has to be believed innocent, turns the balance in his
favour.”. &

Similar, the English philosopher and jurist, Jeremy Bentham (1748-1832,
UK), in Principles of Judicial Procedure openly admits the more negative
effects of cases, where innocent people are convicted, but warns that one
mustn’t exaggerate this argument:

7 Jan Zopfs, Unschuldsvermutung und “in dubio pro reo” in der Cautio Criminalis, in Spee-Jahrbuch
2009 79, 86-88 (Arbeitsgemeinschaft der Friedrich-Spee-Gesellschaften Diuisseldorf und Trier ed.
2009).

80 “[Dass] nur solche Ménner Richter und Inquisitoren werden, die ... in zweifelhaften Fallen dem
Angeklagten eher giinstig als ungiinstig gesonnen sind.” Spee, p. 52 (unofficial translation by author).
81 “['W]eil man den sichreren Weg gehen und lieber zehn Schuldige loslassen musste, als sich der
Gefahr auszusetsen, auch nur einen Unschuldigen zu bestrafen.” Spee, p. 193 (unofficial translation
by author).

8 “Das Recht verlangt, dass man in zweifelhaften Féllen eher dem Angeklagten als dem Ankléger
geneigt sein soll.” Spee, p. 276 (unofficial translation by author).

% Cesare Beccaria, Dei delitti e delle pene (Of crimes and punishments), Tuscany 1764, Chapter 13, Of
the credibility of witnesses, Chapter 16 of Torture; http://www.thefederalistpapers.org/wp-content/
uploads/2013/01/Cesare-Beccaria-On-Crimes-and-Punishment.pdf (last accessed 07 November 2016).
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Thus, then, although a judge should have an internal presumption
against the accused, he should not hesitate to act on the
presumption of his innocence, and, in doubtful cases, to consider
the error which acquits as more justifiable, or less injurious to the
good of society, than the error which condemns. In listening to the
voice of humanity, he will only be following that of reason.

Butwemustbeonourguard against those sentimental exaggerations
which tend to give crime impunity, under the pretext of ensuring
the safety of innocence. Public applause has been, so to speak, set
up to auction. At first, it was said to be better to save several guilty
men than to condemn a single innocent man; others, to make the
maxim more striking, fixed on the number ten; a third made his ten
a hundred, and a fourth made it a thousand. All these candidates
for the prize of humanity have been outstripped by I know not how
many writers, who hold, that, in no case, ought an accused person
to be condemned unless the evidence amount to mathematical or
absolute certainty. According to this maxim, nobody ought to be
punished, lest an innocent man be punished.?*

Whitman also notes that the jurists who shaped the in dubio pro reo
principle understood the conflict between a rule that counselled mildness
and the public interest that crimes should not go unpunished. This conflict
concerning judicial discretion and the judge’s role as a “public person”
would be fought repeatedly in the subsequent centuries.®

From the philosophers of the Age of Reason came as well new ideas
about certainty and probability.?® Therefore, systematizing the levels of
probability, English philosopher John Locke (1632 - 1704) reasoned:

The first, therefore, and highest degree of probability, is, when the
general consent of all men, in all ages, as far as it can be known,
concurs with a man’s constant and never-failing experience in
like cases, to confirm the truth of any particular matter of fact
attested by fair witnesses: such are all the stated constitutions and
properties of bodies and the regular proceedings of causes and
effects in the ordinary course of nature.... These probabilities rise
so near to certainty, that they govern our thoughts as absolutely
. as the most evident demonstration.... We make little or no

difference between them and certain knowledge...
The next degree of probability is when I find by my own experience,
and the agreement of all others that mention it, a thing to be for
the most part so, and that the particular instance of it is attested
by many and undoubted witnesses: v.g. history giving us such an
account of men in all ages, and my own experience, as far as I had
an opportunity to observe, confirming it, that most men prefer

8 See J. Bentham, A Treatise on Judicial Evidence (M. Dumont Ed.) London, 1825, p.198.

% See Richard M. Fraher, Conviction According to Conscience: The Medieval Jurists’ Debate Concerning

Judicial Discretion and the Law of Proof, 7 Law & Hist. Rev. 23, 88 (1989).
8 Shapiro, Doubt, p. 2, 6-7.
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their private advantage to the public: if all historians that write of
Tiberius, say that Tiberius did so, it is extremely probable. And in
this case, our assent has a sufficient foundation to raise itself to a
degree which we may call confidence...?

According to Locke, the highest level of probability was “so near to
certainty” and commanded universal assent. The lower levels of probability
were “confidence,” “confident belief,” and “mere opinion.”® The level of
assent was to be determined according to “the different evidence and
probability of the thing: which rises and falls, according as those two
foundations of credibility, viz. common observation in like cases, and
particular testimonies in that particular instance, favor or contradict it.”%
Locke’s systematization became so influential that the first treatises on
legal evidence built on Locke’s ideas.

Another influential philosopher of the Age of Reason, who classified
levels of certainty, was Bishop John Wilkins (1614 - 1672). In his treatise Of
the Principles and Duties of Natural Religion (1675), Wilkins distinguished
between “Knowledge or Certainty,” and “Opinion or Probability.”™
“Knowledge or Certainty” was “[t]hat kind of Assent which doth arise from
such plain and clear Evidence as doth not admit of any reasonable Cause
of doubting.””? According to Wilkins, there were three kinds of certainty:
physical, mathematical, and moral.”> Physical knowledge or certainty
depended on the “Evidence of Sense, which is the first and highest Kind
of Evidence of which human Nature is capable.”® Mathematical certainty
could be established by logical demonstration, such as geometry proofs.®

Moral certainty:

[Has] its Object such Beings as are less simple, and do more depend
upon mixed Circumstances. Which though they are not capable
of the same kind of Evidence ... so as to necessitate every Man’s
Assent, though his Judgment be never so much prejudiced against
them; yet may they be so plain, that every Man whose Judgment is
free from prejudice will consent unto them. And though there be
no natural Necessity, that such things must be so, and that they

%John Locke, Of the Degrees of Assent in An Essay Concerning Human Understanding, Bk. IV, Ch. XVI,
section 6, 7(I) (1690) (hereinafter “Locke”), available at http://enlightenment.supersaturated.com/
johnlocke/BOOKIVChapterXVI.html (last accessed 14 April 2016).

% Locke, sections 6, 7(I1), 9.

8 Locke, section 9.

% Shapiro, Doubt, p. 8, suggesting that Locke’s highest level of probability was what others later
called “moral certainty,” and that it was determined by the weight of the evidence. See also infra
subsection Reasonable Doubt in Treatises.

John Wilkins, Of the Principles and Duties of Natural Religion 5 (London: J. Walthoe, J. Knapton
1734) (hereinafter “Wilkins”) (emphasis in original). available at https://archive.org/details/
ofprinciplesdutiOOwilk (last accessed 14 April 2016). The first edition was published in 1675 after the
author’s death.

2Wilkins, p. 5 (emphasis in original).

SWilkins, p. 5 (emphasis in original).

“Wilkins, p. 5 (emphasis in original).

% Wilkins, p. 6.
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cannot possibly be otherwise, without implying a Contradiction;
yet may they be so certain as not to admit of any reasonable Doubt
concerning them.%

As Steve Sheppard interprets Wilkins’ classification of certainty, “when
evidence for a point is less than that which would necessitate every
unprejudiced person’s assent, the point was, as he put it, a matter
of reasonable doubt.”” Thus, moral certainty depended upon mixed
circumstances and evidence that are so certain that there can be no
reasonable doubt about it.

Gratian, a canon lawyer from Bologna, in his Decretum, introduced the
doctrine of “doubt” into canon criminal law:

C.LXXIV. A decision that purports to be certain does not resolve a
doubtful matter. It is a serious and unseemly business to go giving
certain judgments in doubtful cases.

C.LXXV. Things that are not proved through certain evidence
are not to be believed. Even though certain things may be true,
nevertheless they are not to be believed by the judge, unless they
are proved by certain evidence.

FURTHER DEVELOPMENT OF JURY TRIALS AND THE
REASONABLE DOUBT STANDARD IN THE ANGLO-
SAXON WORLD

The development and increasing mobility of society modified the character
of the jury trial, so the pressure over jury intensified in the XVI and XVII
century. The role of the jury was gradually limited to considering sworn
evidence in court.”” Jurors were no longer self-informing, but listened
to and assessed the evidence advanced by the parties.'®® Residential
requirements became less important and the selection of jurors was based
more on status and administrative experience, rather than geography.'”!

%Wilkins, p. 7.

97 Stephen M. Sheppard, The Metamorphosis of Reasonable Doubt: How Changes in the Burden of
Proof Have Weakened the Presumption of Innocence, 78 Notre Dame L. Rev. 1165 (2003) (hereinafter
“Sheppard”), p. 1180.

%Decreti Pars Secunda, C.11, g. 3 c. 74, available at http://geschichte.digitale-sammlungen.de/decretum-
gratiani/kapitel/dc_chapter_1_1077 (last accessed 14 April 2016), cited and translated in Whitman, p. 118.
9 Baker, p. 75. See also Shapiro, Doubt, p. 5, citing Kevin M. Teeven, Seventeenth-Century Evidentiary
Concerns and the Statute of Frauds, 9 Adelaide L. Rev. 225 (1983).

100 Baker, p. 75-76, citing Anonymous Case (1577) Dyer’s circuit notes, 110 SS 410, pl. 37, Graves v. Short (1598)
Cro. Eliz. 616. See also Shapiro, Doubt, p. 5-6, 72, citing John M. Mitnick, From Neighbor Witness to Judge
of Proofs: The Transformation of the English Civil Juror, 32 Am. J. Legal Hist. 203, 204 (1988); THomas A.
GREEN, VERDICT ACCORDING TO CONSCIENCE: PERSPECTIVES ON THE ENGLISH CRIMINAL TRIAL JURY, 1200-1800 (University
of Chicago Press 1988) (hereinafter “Green”); GUibE To ENGLISH JURIES, SETTING FORTH THEIR ANTIQUITY, POWER, AND
Dury, FrRoM THE COMMON-LAW AND STATUTES. BY A PERSON OF QuaLity, 71, 73, 76 (London 1682).

0 Shapiro, Doubt, p. 5, 52, 71. See also P. G. Lawson, Lawless Juries? The Composition and Behavior of
Hertfordshire Juries, 1573-1624, in Twelve Good Men and True 117, 123-24 (Cockburn & Green eds., 1988);
Baron John Somers, The Security of Englishmen’s Lives or the Trust, Power, and Duty of the Grand Juries
of England, Explained According to the Fundamentals of the English Government, and the Declarations
of the Same Made in Parliament by Many Statutes, 82, 119, 122, 145, 147-148, 151 (W. Dyde 1798).
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By the XVI century, the distinction between jurors and witnesses became
clear. In the mid-sixteenth century, legislation provided for means to
compel witnesses to testify and made them liable in case of perjury.!%?
Witnesses became more important and discussions of witness credibility
and the evaluation process entered the legal literature and continued
throughout the next centuries. Jurors gradually became “third parties
who now had to evaluate and analyze facts and events they had not
personally witnessed or previously known....”1%

In the late XVI and XVII centuries, the Tudor and Stuart monarchies used
disciplinary measures, such as fines and imprisonment until payment, for
criminal juries that refused to enter guilty verdicts in prosecutions related
to religious and political sedition.!** By 1516, and for the next century and
a quarter, criminal trial juries were subjected to punishment by the Star
Chamber,'%> and fines and imprisonment were imposed by the judges of
the English Courts of Common Law.

The turning point in the status of juries occurred in the mid-seventeenth
century and was related to the prosecution of Quakers (members of
a Protestant religious movement, known among other things for their
pacifism.)'” After the Stuart Revolution in 1660, the Conventicles Act
of 1664'% prohibited gatherings that might foster political or religious
sedition, providing imprisonment, fines, or transportation!® as

102Shapiro, Doubt, p. 6.

105 Shapiro, Doubt, p. 6.

104\Whitman, p. 162.

105When first introduced in the fourteenth century, the Star Chamber was the King’s Council, which
met to deal with State affairs and petitions of justice. After 1540, a smaller body named the Privy
Council split from the Star Chamber, becoming a secret meeting in which to discuss government
policy and administration, while the Star Chamber’s formal jurisdiction extended to civil and criminal
matters, such as riots, unlawful assembly, perjury, and forgery. In the seventeenth century, during
the Stuart era, the criminal jurisdiction of the Star Chamber increased because the law officers of the
Crown began to use the Star Chamber to bring prosecutions. The advantage to the prosecution was
that cases were tried summarily without the jury. Such trials were convenient for the prosecution of
cases related to rebellions and other offenses undermining the authority of the State, where there
were risks that the jury might not cooperate. Also, the Star Chamber disciplined juries that refused
to enter convictions. The Star Chamber gained an infamous reputation because of its humiliating
punishments and irregular methods of examination and procedure. It was abolished by the British
Parliament in 1641. See Baker, p. 118-119. See also Edward P. Cheyney, The Court of Star Chamber, 18
Am. Hist. Rev. 727-50 (1913), providing a detailed history of the Star Chamber and explaining how it
became a synonym for secrecy, severity, and injustice.

106 There were three English Courts of Common Law: the Court of Common Pleas (dealing with
civil matters), the Exchequer (dealing with money and administrative matters) and the King’s
Bench (criminal jurisdiction). In the fifteenth century, the Court of Chancery was established, with
jurisdiction over matters of equity, including trusts, land law, and the administration of certain
kinds of estates. See Jim Corkery, The English Courts and the Rise of Equity, 7(2) Nat'l Legal Eagle Art.
6, (2001), available at http://epublications.bond.edu.au/nle/vol7/iss2/6 (last accessed 14 April 2016).
07Whitman, p. 173, citing Green, p. 200-264.

108 Whitman, p. 173, citing Stat. 16 Chas. 2, c.4 (1664), online version available at http://www.british-
history.ac.uk/statutes-realm/vol5/pp648-651 (last accessed 14 April 2016). The Conventicles Act was
an act of the Parliament of England titled “An Act to prevent and suppress Seditious Conventicles.”
The Act imposed a fine on any person who attended a conventicle (any religious assembly other than
the Church of England) of five shillings for the first offence and ten shillings for a second offence.
Any preacher or person who allowed their house to be used as a meeting house for such an assembly
could be fined 20 shillings and 40 shillings for a second offence.

109The term “transportation” refers to being exiled.
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punishments. Quakers resisted this prohibition and continued to gather,
which led to their prosecution. When jurors delivered not guilty verdicts
despite incriminating evidence, it called into question whether judges had
the disciplinary powers to fine and imprison juries that refused to convict
as directed."?

The King v. Wagstaffe and Others (1664) settled the matter, at least
temporarily. The King’s Bench decided that it was well-established
authority to fine jurors who refused to enter guilty verdicts as directed.
Wagstaffe and other London citizens were sworn in as jurors at the Old
Bailey™ to try Quakers indicted under the Statute of Conformity (part of
the Conventicles Act)."? Wagstaffe and the other jurors refused to find
the accused guilty, despite the judge’s opinion that a not guilty verdict
was contrary to the evidence.”S The jurors were fined and put in prison
until the payment of the fine. Wagstaffe and other jurors brought a
habeas corpus writ (a claim of unlawful detention).”® The King’s Bench
rejected the petition and sent them back to prison. The King’s Bench
reasoned that “the jurors are not judges of fact, so as to go clearly against
it.”" It further reasoned that “also in civil causes, if the jury misbehave
themselves, they may be fined ... if the Court cannot fine, the law would
be very defective.”!® With its decision, the King’s Bench confirmed that
judges could fine and imprison jurors until payment of the fine if the
jurors refused to enter guilty verdicts as directed.

In response to this case, Matthew Hale (1609 - 1679), an influential English
barrister and a famous critic of the practice of fining and imprisoning
jurors, laid out his views on the moral responsibility of judges in The
History of the Pleas of the Crown (1736)."7 Relying on the continental law
of conscience of the safer path doctrine “when you are in doubt, do not
act, especially in Cases of Life),”"® Hale emphasized:

[T]he jury are judges as well of the credibility of the witnesses, as
of the truth of the fact, for possibly they might know somewhat
of their own knowledge, that what was sworn was untrue, and
possibly they might know the witnesses to be such as they could not
believe, and it is the conscience of the jury, that must pronounce
the prisoner guilty or not guilty."?

1OWhitman, p. 173.

MThe Central Criminal Court of England and Wales in London.

12 The King v. Wagstaffe and Others, (1664) 83 E.R. 1328 (hereinafter “Wagstaffe”).

5 Wagstaffe, at 1328.

4 Wagstaffe, at 1331.

5 Wagstaffe, at 1331.

1o Wagstaffe, at 1331.

7 Matthew Hale, George Wilson, Thomas Dogherty Payne, the History of the Pleas of the Crown, in
two volumes, (1800) (hereinafter “Hale”). See infra subsection Reasonable Doubt in Treatises.
18Whitman, p.174, n. 9,10, citing Hale, 1 P.C. 300.

19Whitman, p.174, n.14, citing Hale, 2 P.C. 313.
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Opposition to the practice of coercing jurors was growing. The English
government’s policy shifted in the late XVII and XVIII centuries.
In 1670, Bushel’s case established the principle of juror independence,
holding that a juror could not be fined or imprisoned for a verdict given
according to the juror’s conscience.’” Chief Justice John Vaughan
reasoned:
The Judge cannot know the fact but by the evidence which the
jury ha(s], and all their evidence he cannot know, for they may
have other evidence that is deposed in open Court; for they may
have evidence from their own personal knowledge, which may be
directly contrary to the evidence deposed; they may also know the
witnesses to be infamous; also evidence may arise on their view; in
all these cases the jury cannot be coercively directed by the Court.'?!

In holding that jurors could not be punished for a verdict given according
to their conscience, the King’s Bench confirmed that jurors could use
their personal knowledge of the case in reaching a verdict.

Whitman interprets Bushel’s case as a major watershed for jury
independence,'?? protecting the jury from the influence of the judge and
the sovereign.'”” Conversely, John Langbein argues that Bushel’s case had
no real significance until about a century later."* Regardless of whether
or not Bushel’s case had an immediate effect on criminal trial practice,
it nonetheless paved the way for jury independence and in jury verdicts
reflecting the sum total of the individual conscience of the jurors.'?>
Once it became clear that a verdict depended on a juror’s conscience, the
question that begged an answer was: what should guide the jurors’ decision-
making? It is not clear whether the jury charges in the cases that have
survived articulate the standard of proof.’?® Jury charges in cases from the
1660s contain phrases such as: “if you believe,” “if you are satisfied with
the evidence,”? “belief,” and “satisfied conscience.”128

120 Bushel’s case, on Habeas Corpus, (1670) 84 E.R. 1123 (hereinafter “Bushel’s case”). See also Whitman, p. 179.
12! Bushel’s case, at 1125.

2\Whitman, p. 178.

1% Whitman, p. 173.

24 John H. Langbein, The Origins of Adversary Criminal Trial 33 (Oxford University Press 2003)
(hereinafter “Langbein, Adversary Criminal Trial”), p. 324, n. 429, quoting Old Bailey Session Paper
(May 1680), 1-2.

12Tt should be however noted that the criminal prosecution in England remained “private” for a long
time in a sense that the parties were responsible for pre-trial investigations. In most criminal cases
(excluding some cases of national importance, such as treason cases) the victim of a crime or their
relatives would initiate prosecution, hire private counsel, bring witnesses etc. Public prosecution
would only emerge in late 18th century; an official prosecutorial office was not established until in
19th century.

1% Langbein, Adversary Criminal Trial, p. 264.

1276 State Trials, 67, 82; 6 State Trials, 530, 559.

1286 State Trials, 566, 614, 615.
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Some scholars, such as Morano and Shapiro, refer to the standard of
proof at that time as the satisfied conscience standard.'?® Scholars (Morano,
Langbein, Shapiro, and Sheppard) advance different viewpoints as to
whether the early standard of proof was higher or lower compared to the
later reasonable doubt standard.

Morano argues that, when the degree of proof was determined by the
juror’s own conscience, the result was that the jury “controlled the
kind, quality and quantity of evidence needed to satisfy themselves
in performing their duty....””*® He explains that jury deliberations were
influenced by Christian religious beliefs.” For instance, in the oath taken
by jurors in criminal cases, they swore to God that they would determine
the truth of the matter. Morano refers to Britton, the thirteenth century
French summary of the law of England (purportedly written by command
of King Edward I), which stated that jurors had to acquit if they were
in doubt because they had taken an oath.’?> Morano argues that Britton
reflects a high burden of proof, close to absolute certainty: jurors had to
acquit if they had “any doubt.””>® He further surmises that since Britton
did not explicitly qualify the standard of persuasion, a jury could have
acquitted based on irrational or frivolous doubts.3*

By the XVII century, according to Morano, English criminal procedure and
the means of proof had gradually evolved to the point where jurors were
required to reach their verdicts based on the evidence presented in court.’
Courts required jurors who had personal knowledge of the facts related to
the alleged crimes to declare their knowledge as sworn witnesses and to
limit their deliberations to evidence produced in court.®® Morano argues
that these limitations facilitated the development of a more “uniform
standard of persuasion” - the satisfied conscience standard.™’

The satisfied conscience standard, according to Morano, appears most
frequently in the documented charges given to jurorsin the XVII century.’s

29Shapiro, Doubt, p. 14; Morano, p. 511; Whitman, p. 166. Whitman argues that Shapiro read the cases
in a limited way, focusing on the epistemology and proof as the law of satisfied conscience, while the
correct approach would be to focus on the moral responsibility of judge and the law of safe conscience.
See also Langbein, Adversary Criminal Trial, p. 264, n. 52, referring to Shapiro to argue that early jury
instructions required jurors to achieve a satisfied conscience, as opposed to absolute certainty.

B0 Morano, p. 510, citing William S. Holdsworth, A History of English Law 317-18, 341 (Methuen & Co.
Ltd. 1956) (hereinafter “Holdsworth); Theodore F. T. Plucknett, A Concise History of the Common Law
125 (Little, Brown and Co. 1956); Pollock, p. 657.

BIMorano, p. 510.

52 Morano, p. 510, citing Francis M. Nichols, Britton - an English translation and Notes 26-27 (John
Byrne & Co. 1901).

155 Morano, p. 511.

B4 Morano, p. 511.

55 Morano, p. 511, citing Holdsworth, p. 334-36; James B. Thayer, A Preliminary Treatise on Evidence
at the Common Law 166-70 (Little, Brown and Co. 1898) (hereinafter “Thayer”).

56 Morano, p. 511, citing Thayer, p. 173-74.

7 Morano, p. 511, relying on Brommich’s Case, 7 How. St. Tr. 715, 726 (1679); Wakeman'’s Case, 7 How. St. Tr. 591,
682 (1679); Green’s Case, 7 How. St. Tr. 159, 220 (1679); Ireland’s Case, 7 How. St. Tr. 79, 135(1678); Dover’s Case, 6
How. St. Tr. 539, 559 (1663); Moder’s Case, 6 How. St. Tr. 274, 282 (1663); James’ Case, 6 How. St. Tr. 67, 82-84 (1661).
5 Morano, p. 511.
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Under this test, “jurors were to convict the accused only if they were
satisfied in their consciences that he was guilty.”’® Morano suggests
that this test implied that “unless [jurors] were morally certain of the
correctness of a guilty verdict, they would violate their oath if they failed
to acquit.”™® He concludes that the satisfied conscience standard of the
XVII century reaffirmed the any doubt standard that appeared in Britton
in the thirteenth century.'*!

Morano explains that Sir Edward Coke’s!*? writings support the argument
that the any doubt standard applied. Specifically, he refers to Coke’s
statement “that the defendant was adequately protected because the
prosecution’s evidence had to be so persuasive that there could be no
defence against it.”'* Morano interprets this statement as a demonstration
of the standard of persuasion approximating absolute certainty.'** He
observes that, although the jury charges of the eighteenth century lacked
uniformity, the most frequently used standard required the jury to acquit
upon the existence of any doubt. For instance, in Maha Rajah Nundocomar’s
Case, jurors were instructed to acquit “unless your consciences are fully
satisfied beyond all doubt of his guilt.”*> Interestingly, this standard of
proof remarkably approximates the essence of the civil law concept of
intimate conviction.'#

However, Langbein is uncertain that the standard of proof before the
eighteenth century can be gleaned from the Old Bailey cases of the 1680s and
1720s.'*” He disagrees with Morano’s interpretation that the early degree of
proof was determined by the any doubt standard and approximated absolute
certainty.*® Namely, Langbein observes that some of the convictions in the

139 Morano, p. 511-12.

140 Morano, p. 512.

“Morano, p. 512.

142 Sir Edward Coke (1552-1624) was an English barrister, judge and politician, considered to be one
of the greatest of the seventeenth century. See also William L. Snyder, Great Opinions by Great
Judges. A Collection of Important Judicial Opinions by Eminent Judges with an Introduction, Notes,
Analyses, etc. (New York: Baker, Voorhis 1883).

45 Morano, p. 512, referring to Edward Coke, The Third Part of the Institutes of the Laws of England,
29, 137 (E. & R. Brooke 1797), justifying the rule prohibiting criminal defendants from presenting
witnesses in their own defence.

144 Morano, p. 512.

145 See Morano, p. 512, quoting Maha Rajah Nundocomar’s Case, 20 How. St. Tr. 923 (India 1775).

16 French Code of Criminal Procedure, (as amended of 2005), Art. 427: “Except where the law
otherwise provides, offences may be proved by any mode of evidence and the judge decides according
to his innermost conviction.” unofficial English translation is available at https://www.legifrance.
gouv.fr/Traductions/en-English/Legifrance-translations (last accessed 14 April 2016); German Code
of Criminal Procedure, (as amended of 2014) Section 261: “[t]he court shall decide on the result of
the evidence taken according to its free conviction gained from the hearing as a whole.” official
English translation is available at https://www.gesetze-im-internet.de/englisch_stpo/englisch_
stpo.html#p1737 (last accessed 14 April 2016); Dutch Code of Criminal Procedure, (as amended of
2012), Section 338: “[the court may convict] only when the court through the hearing has become
convinced...from legal means of evidence.” Unofficial English translation; http://www.ejtn.eu/
PageFiles/6533/2014%20seminars/Omsenie/WetboekvanStrafvordering ENG_PV.pdf (last accessed
14 April 2016).

“4Langbein, Adversary Criminal Trial, p. 262-63.

148 Langbein, Adversary Criminal Trial, p. 264, n. 52.
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Old Bailey seem “impossible to square with a high standard of proof.”*> He
argues that “a case that would in later times have been dismissed at the
end of the prosecution evidence resulted in a conviction, apparently on
account of character evidence that would have later been excluded ... and
because the defendant mishandled her defence.”’>°

Langbein argues that “the jury standard of proof made it unnecessary
to provide for extensive and refined evidence-gathering. An English jury
could convict on whatever evidence persuaded it, it could still convict
on less evidence than was required as a precondition for investigation
under torture on the Continent.””™ He concludes that jurors in the
seventeenth century would convict when persuaded by the prosecution
that the accused was guilty, and the question for the jurors to decide was
“whether the accused had adequately explained away the evidence.”>
Shapiro also disagrees with Morano that the early standard of proof was
the any doubt standard and that this standard approximated absolute
certainty.” She observes that by the 1660s jury verdicts were based on
belief and satisfied conscience, and were determined upon the evaluation
of the evidence.™ In her view, the satisfied conscience standard was
influenced by new methods of evaluating facts which “gradually became
synonymous with rational belief, that is, belief beyond reasonable doubt.”>
She explains that these new standards were borrowed from religious
and philosophical foundations which encompassed notions of moral
certainty and the four degrees of probability. And as such, the evolution
of the formulation of the standard of proof depended on and reflected
contemporaneous epistemological formulations.">®

Shapiro analyzed the language of the early XVIII century jury instructions.
She observes that the language in the jury instructions remains consistent,
although there were fewer references to “conscience.” Rather, references
were made to “mind” and “judgment.”’™ The terms “satisfaction” and
“belief” formed by evaluating evidence were common in this period.®
According to Shapiro, during the second half of the XVIII century the “if
you think the evidence” phrase gradually replaced the “if you believe the
evidence” phrase in the jury instructions.'

Shapiro concludes that by the late XVIII century when the concepts
of probability, degrees of certainty, and moral certainty were widely

9L angbein, Adversary Criminal Trial, p. 262.

10 Langbein, Adversary Criminal Trial, p. 263.
BLangbein, Torture and the Law of Proof: Europe and England in the Ancien Régime 138 (University
of Chicago Press 1976).

2L angbein, Adversary Criminal Trial, p. 14.

153 Shapiro, Doubt, p. 23.

54 Shapiro, Doubt, p. 14, citing State Trials past 1668.
15 Shapiro, Doubt, p. 13.

156 Shapiro, Doubt, p. 13.

7Shapiro, Doubt, p. 20.

158 Shapiro, Doubt, p. 20.

9 Shapiro, Doubt, p. 19-20 (emphasis added).
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circulated in the moral and philosophical literature, they “were poured
into the old formulas so that they emerged at the end of the century as
the secular moral standard of ‘beyond reasonable doubt.’”’® Shapiro
concludes that reasonable doubt was “simply a better explanation of the
satisfied conscience standard that resulted from increasing familiarity
with the ‘moral certainty’ concept.”®

Similarly, Sheppard links the early standard for convictions with certainty,
rather than persuasion. He argues that the juror’s “obligation of an oath
before God suggests that the jurors believed in an independent conviction
of the guilt of the accused. Such an obligation would be unlikely to be met
by persuasion to a lesser degree than certainty.”®?

Sheppard explains that from the XVII to XIX centuries European
philosophical debates turned on ideas of knowledge, understandings of
probability, and levels of certainty. He concludes that as these divisions
between different forms of certainty - including moral certainty - became
widely accepted, they were applied in the common law.'®> Sheppard
concludes that the “moral element” of certainty can be seen as both “a
neutral concept related to practical action,” as well as “an ethical concept
related to judgments of right and wrong.”'® He argues that “there is no
evidence that requirements of moral certainty would have been meant
to alter the way in which jurors reached their beliefs.”1% Rather, moral
certainty was “merely an addition by the educated to their description of
what jurors would do, and had in fact been doing.”'¢®

Not all records of the English cases prior to the XVII and early XVIII
centuries survived. Because few other reports contain jury charges
(instructions), scholars mostly rely on the State Trials'” and The Old Bailey
Sessions Papers.'®® The State Trials were cases brought under English law
on offenses against the State. The Old Bailey Session Papers are transcripts
of ordinary criminal trials in the Old Bailey Criminal Court in London.'®

100 Shapiro, Moral Certainty, p. 171.

61 Shapiro, Moral Certainty, p. 171.

162Sheppard, p. 1174.

163 Sheppard, p. 1177-78.

164 Sheppard, p. 1180.

165Sheppard, p. 1181.

16 Sheppard, p. 1181.

17 William Cobbett, Thomas Bayly Howell & Thomas Jones Howell, Cobbett’s Complete Collection
of State Trials and Proceedings for High Treason and Other Crimes and Misdemeanors From the
Earliest Period to the Present time (T.C. Hansard & R. Bagshaw 1816) (hereinafter “State Trials”),
available at https://archive.org/details/acompletecollec03cobbgoog (last accessed 14 April 2016).

168 Green, p. 251-52. Shapiro, Doubt, p. 22.

169 The transcripts and summaries of the cases are available at http://www.oldbaileyonline.org.
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State Trials of High Treason

In the last decades of the XVII century, public interest in the so-called
“treason trials” (criminal trials involving State interests) piqued. Reports
of these trials were often printed in pamphlets and discussed by the
general public.”® A series of major trials occurred before the outbreak of
the Revolution of 1688"! that contributed to the perception of innocent
people being convicted in political prosecutions.””? Treason trials raised
many questions as to witness credibility and the standards for conviction.
The treason trials were related to political instability in England in the
1670s and 1680s when the monarchy had recently been restored after
the Interregnum (1649 - 1660). The Interregnum was a republican “gap”
period between the execution of King Charles I and the restoration of King
Charles II when the government was controlled by the Commonwealth
and the Protectorate of Oliver Cromwell.”* The Anglican Church was
concerned that King Charles Il would be succeeded by his Roman Catholic
brother James, the Duke of York."

This political situation led to religious prosecutions, a prime example
of which was the Popish Plot of 1678.7° There were numerous cases
connected with the Popish Plot. The Trial of William Viscount Stafford
for High Treason provides a general overview of the proof upon which the
crime of conspiracy was established.”

In November 1680, the House of Commons presented the House of Lords
with an Impeachment (indictment) for High Treason. As a Peer, Stafford
invoked his privilege to be tried by the House of Lords (Peers).””® The trial

0 Shapiro, p. 19. See also Langbein, Adversary Criminal Trial, p. 69-73.

"'The Revolution of 1688 involved the overthrow of King James II of England by a union of English
Parliamentarians acting together with Dutch stadtholder (head of state) William III of Orange-
Nassau (William of Orange). See Langbein, Adversary Criminal Trial, p. 69.

2 Langbein, Adversary Criminal Trial, p. 69.

5 Shapiro, p. 19-20.

" Langbein, Adversary Criminal Trial, p. 69.

> Langbein, Adversary Criminal Trial, p. 69.

7 The Popish Plot was an alleged conspiracy concocted by Titus Oates that there was an extensive
Catholic conspiracy to assassinate King Charles II. Oates’ accusations led to the execution of at
least 22 men. Eventually, Oates’ web of accusations fell apart, leading to his arrest and conviction
for perjury. Other major prosecutions were related to the Rye House Plot (1683) and Monmouth’s
Rebellion (1685). The Rye House Plot alleged the opposition Whig conspired to assassinate or
mount an insurrection against King Charles II of England because of his pro-Roman Catholic
policies. The Duke of Monmouth’s armed rebellion was an attempt to overthrow James II, who
had become King upon the death of his elder brother King Charles II on 6 February 1685. See
Langbein, Adversary Criminal Trial, at 69-77. See also John Pollock, The Popish Plot: A Study in the
History in the Reign of Charles II 3 (Duckworth and Co. 1903), available at https://archive.org/stream/
popishplotstudyiOOpoll#page/n13/mode/2up (last accessed 14 April 2016).

77 John Bill, Thomas Newcomb, & Henry Hills, The Trial of William Viscount Stafford for High
Treason (Jos. Ray 1680) (hereinafter “Bill”), available online at http://quod.lib.umich.edu/e/eebo/A632
08.0001.001?rgn=main;view=fulltext (last accessed 14 April 2016).

% The British Parliament is formed by the House of Commons and House of Lords. The members of
the House of Commons are voted by the public, while the members of the House of Lords inherit
their status. For more on the history of the Parliament see The History of Parliament, available at
http://www.parliament.uk/education/about-your-parliament/history-of-parliament/ (last accessed
14 April 2016).
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by Peers was presided over by the Lord High Steward, Lord Finch (1621 -
1682).17°

Stafford was implicated by Titus Oates, who stated that he saw a document
naming Stafford as a conspirator against King Charles 1. Two other
witnesses testified that Stafford had tried to persuade and bribe them to
kill the King."®!

In addressing the Lords, who acted as the jury in the proceedings, the
prosecution argued:

But this indeed is but presumptive Evidence which will induce a
moral persuasion.

We shall now produce such positive Evidence as will make a judicial
certainty, and will abundantly suffice to convince your Lordships
and convict this Lord.'®

After hearing the evidence, the Lord High Steward directed the
prosecution, to sum up the evidence, i.e. “to state the Fact”:1%

My Lords, The Evidence is so strong, that I think it admits of no
doubt, and the Offences proved against my Lord and the rest of his
Party are so foul that they need no aggravation.

If the matter be fully proved (as I see no reason to doubt but that
it is) I am sure your Lordships will do that Justice to Your King and
Countrey [sic] as to give Judgment against these Offenders, which
will not only be a Security to us against them, but a Terror to all
others against committing the like Offences.!8

Another member of the prosecution proceeded further in summing up
the “Points in Law”:18

We very well know your Lordships sit now in the Seat of Justice, and
whatsoever credit or regard your Lordships please to give to the
Protestations of a Peer in another Case, your Lordships will proceed
here only according to your Proofs and your Evidence (secundum
allegata & probata) and therefore all we shall say to this, is, that we
hope our Proofs are so clear and evident, as will leave no room to
your Lordships to believe this Noble Lords[sic] Protestations.'s®

The language in these early cases is not necessarily used with precision and
consistency. Sheppard argues that the Stafford case demonstrates that
“Im]oral certainty and its correlative forms of doubt were already accepted

79 Bill, p. 6. Lord Finch was the Lord Chancellor of England, a senior functionary in the government
with judicial functions. See also J.P. Kenyon, The Popish Plot 86 (Phoenix Press Reissue 2000).

180 Bill, p. 36-41.

BIBi]l, p. 30-35 (testimony of Dugdale) and p. 144-46 (testimony of Turberville).

182Bill, p. 55 (italics in original).

83 Bill, p. 217(italics in original).

184 Bill, p. 238-239 (italics in original).

185 Bill, p. 239 (italics in original).

186 Bill, p. 240 (italics in original).
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forms of discourse in the religious treason trials” in the late seventeenth
century.”” Regarding the prosecution’s argument, Sheppard interprets
this argument as equating “moral persuasion” to “judicial certainty,” and
suggests that either could be sufficient for moral certainty.’® Sheppard
concludes that this equation reflects Wilkins’ requirements for “moral
certainty - an amount of testimony, in the light of personal knowledge
and experience, that could persuade a person who must judge that the
basis for the judgment was beyond doubt.”'®

The language of the eighteenth century cases does not differ substantially
from the late seventeenth century cases. Shapiro observes that, in cases
from 1700 - 1750, the use of the terms “mind” and “judgment” increased
and references to “conscience” decreased.”® Judges’ use of the terms
“satisfaction” and “belief” became more common when discussing the
evaluation of evidence."”!

Although in the early eighteenth century cases the terms “judgment” and
“understanding” appear more frequently than “belief” or “conscience,”
Shapiro warns that this increased frequency should not be interpreted
as reflecting the loss of religious authority and secularization of society,
since terms such as “judgment” and “belief” often appeared together.*?
Instead, Shapiro suggests that these changes in terminology demonstrate
a greater concern for situations in which juries might have doubts about
the evidence and their verdicts.!*

The Boston Massacre Trials of 1770 in the American Colonies

The reasonable doubt standard first appears in the American colonies in
Rex v. Preston (“Preston”) and Rex v. Wemms (“Wemms”). These two cases
also were known as the Boston Massacre Trials of 1770."* The parties’
closing arguments and the judge’s instructions to the jury in Preston
were not reported so there is no confirmation whether the reasonable
doubt standard was actually applied in this case. Supposedly, Wemms
was the first case to specifically distinguish between the any doubt and
reasonable doubt standards of proof. Before further discussing the cases,
a short introduction to the events leading to the Boston Massacre trials
is necessary.

187 Sheppard, p. 1181.

188 Sheppard, p. 1181.

189 Sheppard, p. 1181.

190 Shapiro, Doubt, p. 20.

“IShapiro, Doubt, p. 20.

92Shapiro, Doubt, p. 20. See also, Shapiro, Moral Certainty, p. 171.

193 Shapiro, Doubt, p. 20-22.

94 A comprehensive account of the Boston Massacre Trials can be found in Legal Papers of John
Adams, L. Kinvin Wroth and Hiller B. Zobel, eds. (Cambridge, Mass.: The Belknap Press of Harvard
University Press 1965), Vol. 3, p. 46-98 (hereinafter “Legal papers of John Adams”). See also Morano,
p. 516; Whitman, pp. 193-194; Shapiro, Doubt, p. 22; Sheppard, p. 1190.
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On 5 March 1770 in Boston, Massachusetts, a patrol of British soldiers
was confronted by a crowd of Bostonians. The soldiers of the patrol were
provoked by the crowd and fired at it, killing five people. This incident
resulted in the indictment of the patrol’s leader - Captain Preston - and
eight soldiers for murder. John Adams (who would go on to become the
second US President) appeared for the defence in both cases. Robert
Treat Paine argued for the prosecution. In Preston, the patrol’s leader
was acquitted. In Wemms, six of the eight soldiers were acquitted,
but the remaining two soldiers were convicted of the lesser charge of
manslaughter.'%

Adams, defending the British soldiers, argued in his closing arguments
that “the best rule in doubtful cases, is, rather to incline to acquittal than
conviction... If you doubt the prisoner’s guilt, never declare him guilty...”'%®
Paine agreed that jurors had to acquit if they had doubts; however, he
argued that their doubts must be reasonable:

If therefore in the examination of this Cause the Evidence is not
sufficient to Convince you beyond reasonable Doubt of the Guilt of
all or any of the Prisoners by the Benignity and Reason of the Law
you will acquit them, but if the Evidence be sufficient to convince
you of their Guilt beyond reasonable Doubt the Justice of the Law
will require you to declare them Guilty..."

The judges’ charges to the jury were only partially preserved so it is not
clear if they used the reasonable doubt language.® Chief Justice Matthew
Hale instructed the jury: “Where you are doubtful, never act; that is, if
you doubt the prisoner’s guilt, never declare him guilty; this is always
the rule, especially in cases of life.”®® Superior Court Justice Peter Oliver
instructed the jury that “if upon the whole, ye are in any reasonable doubt
of their guilt, ye must then, agreeable to the rule of law, declare them
innocent.”200

Scholars suggest different interpretations of the use of the reasonable
doubt language in the jury instructions in the Boston Massacre trials.
In Morano’s view, to employ the reasonable doubt terminology was “to
break with tradition.”?! To the contrary, Shapiro notes that the “Boston
cases do not suggest that the standard was considered innovative, for
both the prosecution and the bench emphasized that the accused were
being tried according to traditional English usage.”?> For Whitman,
the “Boston massacre trial arguments ... were framed in the language

19 Legal Papers of John Adams, Vol. 3, p. 46-98.
1% [egal Papers of John Adams, Vol. 3, p. 243.
97Legal Papers of John Adams, Vol. 3, p. 271.
19 Morano, p. 517.

199 egal Papers of John Adams, Vol. 3, p. 243.
20 egal Papers of John Adams, Vol. 3, p. 309.

2 Morano, p. 518.
202Shapiro, Doubt, p. 22.
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of safer path theology.”?®®> He explains that Paine’s arguments should be
understood in the context of the moral theological literature, resisting
excessive radicalism such “that qualms of conscience must not be allowed
to prevent the satisfactory workings of public justice.”?%4

Morano and Shapiro disagree as to the significance and the effect of the
jury instructions in this case. Morano argues that the requirement of
reasonableness was advanced by the prosecution to lower the degree of
proof and make convictions easier.?> In contrast, Shapiro argues that
the reasonable doubt qualification of the standard of proof was no real
departure from the earlier standard of conscience or doubt, but rather
a natural consequence of the application of contemporaneous thinking.?%°
Sheppard attempts to reconcile Morano’s and Shapiro’s points of view,
concluding that both of them might be correct: “The instruction both
accords with the new language of the times and contrasts with the
language of the defence, to the benefit of the state in jury deliberations.”2%
Thus, “the prosecutor’s use of the argument both was designed subtly to
help the prosecution’s case but accorded with contemporary views about
the nature of judgment.”2%8

The Old Bailey Cases

The next series of reasonable doubt cases discussed by scholars are the
cases from the Old Bailey in the mid-1780s. The transcripts are published
in The Old Bailey Sessions Papers. Langbein refers to The Old Bailey Sessions
Papers as “probably the best accounts we shall ever have of what transpired
in ordinary English criminal courts before the later eighteenth century.”?%
However, The Old Bailey Sessions Papers are not complete transcripts of
everything that was said in court. The details of defence cases and legal
arguments were regularly omitted.?® The first published collection of
trials dates back to 1674; early editions were just short summaries of the
trials that were most interesting to the general public.?"* The reports of the
eighteenth century trials are more detailed and include judges’ comments
summing up the evidence. These comments are the most important for
analyzing the standard of proof because judges would occasionally provide
guidance for the jurors to follow during their deliberations.

205 Whitman, p. 194.

204\Whitman, p. 193.

25 Morano, p. 514.

206 Shapiro, Doubt, p. 20-22.

27 Sheppard, p. 1192.

208 Sheppard, p. 1192.

29 ,angbein, Adversary Criminal Trial, p. 271.

20 See online edition of The Old Bailey Sessions Papers 1674-1913, available at http://www.oldbaileyonline.
org (last accessed 14 April 2016).

2 See The Proceedings of The Old Bailey, The Value of the Proceedings as a Historical Source, available
at http://www.oldbaileyonline.org/static/Value.jsp#reading (last accessed 14 April 2016).
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For instance, regarding the 1783 trial of John Clarke, who was charged
with murder, The Old Bailey Sessions Papers provide a short summary of
the indictment and transcripts of the testimony of several witnesses. At
the end of the trial, the judge summed up the evidence and advised the
jury:
It is there four(sic] for you to consider gentlemen, first whether, you
are clearly satisfied with the truth of the evidence, and the result
of the whole evidence taken together, the prisoner is the man the
deceased that wound; ... unless you are satisfied clearly from the
evidence, that he has the actual occasion of the man’s death, he is
not guilty of murder....

If from all these circumstances you are clearly satisfied that the
wound was the cause of his death, and are also clearly satisfied with
the truth of the rest of the evidence and that the result of that
evidence is proved clearly to your satisfaction, that the prisoner is
the man that gave the wound ... in that case be your duty to find
the prisoner guilty of this indictment: If on the other hand you
think there is any room to doubt the truth of the evidence, or that
believing the truth of the evidence is not sufficient proof... in that
case, it is your duty to acquit the prisoner wholly... Therefore, give
your verdict according to your own consciences, you must be clearly
satisfied... If on the other [hand] you think there is any reasonable
cause for doubt, either upon the fact of his warning the man or of
the wound being the cause of his death, you will acquit him.?"2

The language of this jury instruction does not make it clear whether the
reasonable doubt standard had become the rule of law. The terms “clearly
satisfied” and the reference to “consciences” resemble what scholars
labeled as the early satisfied conscience standard. Regarding the truth of the
evidence, the judge warns of “any room to doubt.” Regarding the finding of
guilt or innocence, the judge speaks of “reasonable cause for doubt,” which
doubtfully is a synonym for proof beyond a reasonable doubt.

In the 1783 trial of John Higginson, who was charged with theft and
embezzlement, the judge summed up the evidence and advised the jury:

In almost every case that comes before you, there is a strict
possibility where the positive fact itself is not proved by witnesses,
who saw the fact, there is a strict possibility, that somebody else
might have committed it: But that the nature of evidence requires,
that Juries should not govern themselves, in questions of evidence,
that come before them, by that strictness, is most evident, for if
it were not so, it is not possible that offenders of any kind should
be brought to Justice. Where there is reasonable probability, that
notwithstanding the appearances a man may be innocent, it is
very fair to make use of them: But if it goes further, and if there

22 Trial of John Clarke, The Proceedings of the Old Bailey, Ref: T17831210-4 (emphasis added).
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is nothing but absolute possibility, where all the moral probabilities
of evidence are against the prisoner, where nothing can save but
absolute possibility that he may be innocent, it would be going
too far to conclude him innocent from that, that would make it
impossible that public Justice should take its course. Therefore,
the true question for your consideration is, whether judging of this
fact, as you judge of all other facts, that happen in the course of
your dealings with mankind, and your correspondence with one
another, it appears to you be proved satisfactorily, and to moral
demonstration, that this prisoner must have been the person that
secreted this letter, and took these notes out of it, if that be the
fair result of this evidence, then the prisoner is guilty, and it will be
your duty to find him so. If on viewing the evidence any reasonable
doubt remains on your minds, that he is a person that secreted
this letter, and took the notes out of it, he will be entitled to your
acquittal.?

In this case, the judge distinguished between “absolute possibility” and
“moral probability,” suggesting that an absolute possibility of innocence
would not be sufficient to acquit the accused. The judge states that if the
evidence “proved satisfactorily” the guilt of the accused, it is jurors’ “duty
to find him [guilty].” Where there is “reasonable doubt,” the accused is
“entitled to ... acquittal.”

The reasonable doubt language was repeated in other cases thereafter.
In 1784, in the case against Richard Corbett, who was charged with arson
(setting fire to buildings), the judge advised the jury in his summation of
the evidence:

But you gentlemen will weigh all these circumstances in your
minds, in such a case you certainly will not convict the prisoner
on a mere suspicion; but if you think his conduct such as can by
no possibility be accounted for consistent with his innocence, you
will be obliged to find him guilty; I do not mean to say that you are
to strain against all evidence, or that if you are clearly and truly
convinced of his guilt in your own minds you ought to acquit him,
but I say if there is a reasonable doubt, in that case, that doubt ought
to decide in favor of the prisoner.?

This case shows that the jurors were “obliged” to find the accused guilty if
there is no “possibility ... consistent with his innocence,” however, it appears
to be left to the jurors’ discretion to acquit in case of “reasonable doubt.”

In the 1786 trial of Joseph Rickards, who was charged with murder, there
is no discretionary formulation: “If you are satisfied, Gentlemen, upon
the whole, that he is guilty, you will find him so; if you see any reasonable

25 Trial of John Higginson, The Proceedings of the Old Bailey, Ref: T17830430-67 (emphasis added).
24 Trial of Richard Corbett, The Proceedings of the Old Bailey, Ref: T17840707-10 (emphasis added).
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doubt, you will acquit him.”?> Moreover, when the verdict was read out,
it stated that the accused “hald] been convicted, upon evidence which
excludes all possibility of doubt....”?®

These cases illustrate that it is difficult to discern any consistently applied
or defined standard of proof. Not all of The Old Bailey Sessions Papers
contain the full verbatim transcripts.?’ Different judges seemed to
formulate the degree of proof differently. Although judges used reasonable
doubt language in the jury instructions, the various formulations are used
inconsistently. The reasonable doubt standard of proof does not appear
to have crystallized as a standard by the late eighteenth century.

Reasonable Doubt in Treatises

In the Anglo-Saxon world, the reasonable doubt language appeared not
only in jury instructions but also in treatises. In the eighteenth century,
legal treatises were so influential that they “had replaced justice of the
peace manuals as authoritative texts.”?® The eighteenth and nineteenth
centuries’ common law treatises on evidence built upon the foundations
of the Age of Reason philosophers.?”

For instance, one of the first treatises on evidence, The Law of Evidence®*
(first published in 1754) by Sir Geoffrey Gilbert (1674 - 1726) was influenced
by Locke’s ideas of degrees of probability.??® Sir Gilbert also refers to
Wilkins’ levels of certainty.??? According to Sir Gilbert, assessment of
probability required careful consideration of the witness’s credibility. If
the witness was credible, there was no reason to doubt his statements.?%
He explains that verdicts do not possess absolute certainty, but trials
based upon credible witnesses proceed to verdicts that the jury has no
reason to doubt.?**

Shapiro argues that Gilbert’s use of Locke’s formulation, as well as the
language used in the trials of the eighteenth century, suggests that the
“beyond reasonable doubt rule was first applied only to direct testimony
and was not initially applied to circumstantial evidence.”??

25 Trial of Joseph Rickards, The Proceedings of the Old Bailey, Ref: T17860222-1 (emphasis added).

26 Trial of Joseph Rickards, The Proceedings of the Old Bailey, Ref: T17860222-1 (emphasis added).

27 See Langbein, Adversary Criminal Trial, p. 264-65, discussing the inconsistencies in the jury
instructions of this period.

218 Shapiro, Doubt, p. 140.

29Shapiro, Doubt, p. 26.

20 Geoffrey Gilbert, The Law of Evidence (Joseph Crukshank, 1805) (hereinafter “Gilbert”). His treatise
was composed before 1726, the year of his death. Editions appeared in 1756, 1760, 1761, 1764, 1769, 1777,
1788, 1790, 1791-1794, 1795-1797, 1801. Volume 2 of the 1791 edition is available at https://archive.org/
details/lawevidence00gilgoog (last accessed 14 April 2016).

21 Gilbert, p. 1-2.

22 Gilbert, p. 1-3.

2 Gilbert, p. 1-4.

24 Gilbert, p. 2-4.

25 Shapiro, Doubt, p. 26.
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Another influential treatise was authored by James Wilson, Associate
Justice of the US Supreme Court and Professor of Law.??® Wilson relied
on a different philosophical school, the Scottish common sense school.
The common sense school developed a philosophy that modified Locke’s
principles, rejecting the old philosophical tradition that certainty could
be reached by demonstration only. Philosophers of the common sense
school insisted that such a position had no meaning in ordinary life, as
it would classify any testimony as merely probable.??” For the common
sense philosophers, well-attested facts were classified as knowledge, as
opposed to opinion or probability.??

Wilson distinguished between two varieties of reasoning: demonstrative
and moral. Demonstrative reasoning vyielded abstract truths, while
moral reasoning was about “real but contingent truths and connections
which take place among things actually existing.”?* According to Wilson,
testimony was one of the most important sources of moral evidence.”® He
discussed the reasons for doubting the credibility of witness testimony,
such as the competence of the witness, prior false testimony by the witness,
the witness’s reputation, and the manner in which the witness testified.?
Also, in capital (death penalty) cases, according to Wilson, the evidence
must be so strong as to “force belief.”?? Wilson raised the issue of jurors’
doubt while considering the problem of unanimous verdicts. For instance,
if a “single doubt” remains in the mind of any juror, he must dissent. If
other jurors believe that dissent, they must agree to an acquittal.?*®

The growing importance of the term “reasonable doubt” can be seen in
nineteenth century treatises. For instance, the Rules of Evidence on Pleas
of the Crown by Leonard Macnally “played a crucial role in enunciating
and publicizing the beyond reasonable doubt standard.”?* Macnally
observed that it is a rule of law that “if a jury entertain([s] a reasonable
doubt upon the truth of the witness’s testimony,” it must acquit.?> He
further suggests that “unless [a witness’s] testimony be supported by clear
and unsuspicious collateral proof of the facts charged on the prisoner
by the indictment, doubt must arise in the minds of jurors; and, by the
humanity of the law, where doubt is created, an acquittal ought to be the
consequence.”?%

26 The Works of James Wilson, in 2 vols., (James DeWitt Andrews ed., 1896) (hereinafter “Wilson”). Online
version is available at http://www.constitution.org/jwilson/jwilson.htm (last accessed 14 April 2016).

227 For a discussion of the Scottish common sense school see Selwyn A. Grave, The Scottish Philosophy
of Common Sense, (Oxford 1960).

228 Shapiro, Doubt, p. 29.

29Wilson, vol. 1, p. 518-19.

20Wilson, vol. 1, p. 508, 510.

Z1Wilson, vol. 1, p. 508.

2 \Wilson, vol. 1, p. 503-04, vol. 2, p. 232.

23 Wilson, vol. 2, p. 235.

24 Shapiro, Doubt, p. 29.

25 Leonard Macnally, The Rules of Evidence on Pleas of the Crown: Illustrated from Printed and
Manuscript Trials and Cases 2 (J. Butterworth and J. Cooke 1802) (hereinafter “Macnally”), available
at http://catalog.hathitrust.org/Record/008620484.

26 Macnally, p. 3 (italics in original).
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It was the judges’ duty:
[Iln charging the jury, to remind them, that as they are intrusted
with the administration of public justice on the one hand, and
with the life, the honour and the property of the prisoner on the
other, their duty calls on them, before they pronounce a verdict of
condemnation, to ask themselves whether they are satisfied, beyond
the probability of doubt, that he is guilty....%’

Another influential treatise, Practical Treatise on the Law of Evidence by
Thomas Starkie noted:
Evidence which satisfies the minds of the jury of the truth of
the fact in dispute, to the entire exclusion of every reasonable
doubt, constitutes full proof of the fact; absolute mathematical or
metaphysical certainty is not essential...?*8

Starkie further explained that:

To acquit upon light, trivial and fanciful suppositions and remote
conjectures is a virtual violation of the juror’s oath... On the other
hand, a juror ought not to condemn unless the evidence exclude
from his mind all reasonable doubt as to the guilt of the accused,
and ... unless he be so convinced by the evidence that he would
venture to act upon that conviction in matters of the highest
concern and importance to his own interest.?*

In Simon Greenleaf’s Treatise on the Law of Evidence, the amount of proof
required in a criminal case is described as “that amount of proof, which
ordinarily satisfies an unprejudiced mind beyond reasonable doubt.”?*°

Finally, there is American preeminent and highly influential expert on
the law of evidence, Dean John Wigmore’s famous Treatise on Evidence,
stating that:

In criminal cases, a rule has grown up that the persuasion must
be beyond a reasonable doubt. This precise distinction seems to
have had its origin no earlier than the end of the 1700s and to have
been applied at first only in capital cases, and by no means is a
fixed phrase but in various tentative forms. “A clear impression,”
“upon clear grounds,” “satisfied,” are the earlier phrases; and then
“rational doubt,” “rational and well-grounded doubt,” “beyond the
probability of doubt,” and “reasonable doubt” come into use.?*

7 Macnally, p. 3 (emphasis added).

28 Thomas Starkie, Practical Treatise on the Law of Evidence 724 (T & J. W. Johnson & Co. 1860)
(hereinafter “Starkie”) available at https://archive.org/details/cu31924020112888 (last accessed 14
April 2016) (emphasis added).

29 Starkie, p. 761.

20Simon Greenleaf, a Treatise on the Law of Evidence, Vol. 1, § 2, at 4 (Little, Brown & Co., 13th ed.,
1876) available at https://archive.org/details/cu31924020130112 (last accessed 14 April 2016) (emphasis
added).

#John Wigmore, A Treatise on the System of Evidence in trials at Common Law, § 2497 (Toronto:
Canada Law Book 1905) (hereinafter “Wigmore’) (italics in original) available at https://archive.org/
details/cihm_73414 (last accessed 14 April 2016).
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Interestingly, regarding the definition of reasonable doubt, Wigmore

observes that:
[W]hen anything more than a simple caution and a brief definition
is given, the matter tends to become one of mere words, and the
actual effect upon the jury, instead of being enlightenment, is
rather confusion, or, at the least, a continued incomprehension.
In practice, these detailed amplifications of the [reasonable doubt]
doctrine have usually degenerated into a mere tool for counsel
who desire to entrap an unwary judge into forgetfulness of some
obscure precedent, or to save a cause for a new trial by quibbling,
on appeal, over the verbal propriety of a form of words uttered
or declined to be uttered by the judge.... The effort to perpetuate
and develop these unserviceable definitions is a useless one and
serves to-day chiefly to aid the purposes of the tactician. It should
be wholly abandoned.?*?

NAPOLEONIC PERIOD

The progressive ideas of the Enlightenment period could finally find a
practical implementation on the Continent as well, through the French
Revolution in 1789. During the revolutionary period the inquisitorial
process, based on the presumption of guilt, was abolished and replaced by
an accusatorial system modeled after the English procedure. The Anglo-
Saxon legal system was so different from the one of the Ancien Regime that
it naturally attracted the attention of the Enlightenment thinkers on the
Continent, determined to find an alternative model of trial. Therefore, it
was obvious for the French jurists to look towards Great Britain in search
of a different model of criminal proceedings and that the choice was for
an accusatorial system.

Although, as it has been shown above, the principle of presumption of
innocence, which is strictly linked to the principle of in dubio pro reo, had
been affirmed for the first time by the Roman jurisprudence, it was only with
the Déclaration des droits de 'homme et du citoyen (Declaration of the rights
of man and citizen), which derived from the revolution, that it became a
rule of positive law. Article 9 of the Declaration stated the following: “Any
man being presumed innocent until he is declared culpable, if it is judged
indispensable to arrest him, any rigor which would not be necessary for the
securing of his person must be severely reprimanded by the law”.

By that, the Enlightenment condemned the practice of utilizing torture in
the criminal proceedings, since it would be unfair to torment a citizen who
could be innocent and since the accused had to be considered innocent
unless the crime was proven with certainty.

22\Wigmore, § 2497.
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Unfortunately, this phase did not last long. In fact, in the year 1808, at
the time of Napoleon, the Code d’instruction criminelle (Code of Criminal
Procedure) entered into force in France, giving birth to a form of
proceedings, the so called “mixed proceedings” that some legal scholars
consider a sort of juridical monster. It resulted from the combination of
the accusatorial and the adversarial system. The criminal proceeding
was characterized by two distinct phases: the first one predominantly
inquisitorial, written, secret, dominated by the prosecution, without
participation of the accused and conducted before a judge; and the
second one, basically oral and adversarial, due to the presence of
both the prosecution and the defence, but destined to become a mere
repetition of the investigative stage. The critical point of the entire
system was the investigating judge, who not only did adjudicate the case
but was conducting the investigation aimed at finding evidence, which
compromised the independence of his judgment.

However, some jurists of that time believed that the new form of procedure
did not rule out the principle of in dubio pro reo and the reference of the
principle of presumption of innocence, since the judge had to look for
both incriminatory and exculpatory evidence. Assigning this dual task
to the judge was aimed at finding balance between the two extremes -
the protection/defence of the state versus the freedom of the individual;
however, due to the renewed authoritarianism of the political regime,
the balance ended inexorably tipped in favour of the state. Furthermore
the system was such that, while the prosecution had to present full
evidence to get the conviction, the defence had only to demonstrate
that the guilt of the defendant was not fully proven so as to obtain the
acquittal; as a consequence, the institute of provisional acquittal could
no longer be sustainable, showing that the principle of in dubio pro reo,
although weakened by the double role of the investigative judge, was still
in application in the period which followed the French revolution.

This understanding, although present to a certain extent in the legal
theory and practice in some parts of the Continent, was not a part of a
law. In his commentary to the LCP of the former Socialist Federal Republic
of Yugoslavia (hereinafter: SFRY), therefore, lawyer Branko Petric?** has
stated the following:

Without any hesitation, or doubt, one can with certainty claim that
ourlaw does not acknowledge that so-called “principle”, and likewise
it cannot be deducted from any legal provision. (...) The evaluation
of the evidence is a complicated process, which in any case must
move in the area of the real, actual world and changes in it, and not
in unreal combinations, regarding what is more favourable and for

25 Branko Petric, Commentary of the Law on Criminal Procedure 1986, 2-nd edition, Official
Gazette of the SFRY 26/86, Belgrade, Article 2, (quotation taken from available translation of the
Commentary in English language).
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whom. A certain fact, which is relevant for rendering a decision,
must be established in an appropriate way, free of admixtures of
arbitrariness. The facts in the criminal procedure are either proven
or unproven and the options are and must be within the domain:
proven - unproven, and it is unacceptable to refer to the so-called
principle in dubio pro reo, which our law does not even know, and
which, objectively, is a line of least resistance and escaping from
difficulties of argumentation when they arise.

During the XIX century, the Napoleonic model spread throughout
Europe, and somewhat survived until mid XX and early XXI century. It,
for example, stayed in Italy until 1988, when the new Law on Criminal
Procedure?** adopted a system which was mostly adversarial. The same
reform towards more adversarial criminal procedure took place later in
Germany, most of the Balkan countries and wider.

24 Gazzetta Ufficiale n.250 del 24-10-1988 - Suppl. Ordinario n. 92, http://www.gazzettaufficiale.it/
anteprima/codici/penale (last accessed 21 December 2016). The text published online is the current
consolidated version, including all the modifications from the amendments published to date).
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CONTEMPORARY APPLICATION OF
THE PRINCIPLE IN DUBIO PRO REO &
THE STANDARD OF PROOF BEYOND
REASONABLE DOUBT

MORAL VALUES BUILDING THE FOUNDATION OF
MODERN CRIMINAL PROCEDURE

An issue of general consent nowadays is that one of the main goals of
the criminal justice is to avoid conviction of innocent persons. Convicting
an innocent person would undermine the legitimacy of the criminal law
itself, as it is morally unacceptable for the law to allow the innocent
to suffer. Observing the system as a whole, this indeed makes sense.
One need not elaborate in detail that criminal law encompasses grave
limitations to human rights and liberties - not only as sanctions but also
in the procedure itself. Therefore, the rhetoric of modern criminal law
prioritises the protection of the innocent from wrongful conviction before
the conviction of the guilty.

However, nobody is actually claiming that it is better to have a hundred
or a thousand guilty people set free, in order to avoid any possibility of
convicting the innocent. Protecting the innocent from conviction is not,
and cannot be, the only concern. Modern criminal procedure aims to
reduce the risk of convicting the innocent, but, at the same time, is fully
aware that public interest would not be served if only rules that impede
efficient law enforcement are developed.?*> Surely, a procedure that
would eliminate all errors would satisfy both interests of protecting the
innocent and punishing the guilty, without generating conflict between
the two. But is there really such a procedure?

25 See A. Sanders/ R. Young, Criminal Justice, 2nd edition, Butterworths, London, 2000, 10.
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Although for a long period of time the continental system was based
on the assurance that a pro-active court, with strong investigative
authorities, and not burdened by strict rules of evidence, will easily
determine what really happened, i.e. the truth, the obvious deficiencies of
judicial procedures resulted in the conclusion that they can be considered
structurally dysfunctional for establishing the truth.

Many factors can contribute to wrongful convictions. For example,
witnesses to disturbing events often remember the details of those events
incorrectly. Similarly, confessions given by suspects while in police custody
are always questionable, because of common psychological pressures, and
not infrequently, even open coercion.

Recognising that there is a certain degree of distrust in the determination
of facts by people, since criminal justice is based on decisions made by
people, and people make mistakes?*, it would be honest to proceed in a
manner, in which one could be sure, as much as a human being can be sure,
that the innocent would not be convicted. An author, who has received
much attention lately with his theory of justice as fairness, is John Rawls.
The problem he focuses on is that there is no criminal procedure that will
always objectively and impartially lead to the correct conclusion:

Imperfect procedural justice is exemplified by a criminal trial. The
desired outcome is that the defendant should be declared guilty if
and only if he has committed the offense with which he is charged.
The trial procedure is framed to search for and to establish the
truth in this regard. But it seems impossible to design the legal
rules so that they always lead to the correct result. The theory of
trials examines which procedures and rules of evidence, and the
like, are best calculated to advance this purpose consistent with
the other ends of the law. Different arrangements for hearing cases
may reasonably be expected in different circumstances to yield the
right results, not always but at least most of the time. A trial, then,
is an instance of imperfect procedural justice. Even though the
law is carefully followed, and the proceedings fairly and properly
conducted, it may reach the wrong outcome. An innocent man
may be found guilty, a guilty man may be set free. In such cases, we
speak of a miscarriage of justice...?*’

As such, the focus is shifted from the truthfulness to the fairness of
the procedure. The common idea is quite simple: a fair procedure is an
appropriate tool and an acceptable method for determining the truth. A
fair procedure demands that the procedure for determining the outcome
must be carried out consistently, and the procedure itself must contain
certain main features. It represents a procedure that justifies the

246 See . B. Weinstein, Some Difficulties in Devising Rules for Determining Truth in Judicial Trials, 66
Columbia Law Review, 1966, 223, 229-41.

247 See J. Rawls, A Theory of Justice, Harvard University Press, Cambridge 1971, Fourth printing, 1972,
p. 85-86.
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outcome. Ideally, it provides a high degree of assurance, which should
not be underestimated:

A conscientious effort must be made to determine whether an
infraction has taken place and to impose the correct penalty. Thus
a legal system must make provisions for conducting orderly trials
and hearings; it must contain rules of evidence that guarantee
rational procedures of inquiry. While there are variations in these
procedures, the rule of law requires some form of due process: that
is, a process reasonably designed to ascertain the truth, in ways
consistent with the other ends of the legal system, as to whether a
violation has taken place and under what circumstances.?

If an inadequate procedure results in injustice, such a procedure cannot
be justified. The relationship between procedures and rights can be
expressed in the following manner: if procedures are the essential tools
for guaranteeing rights, the problem that remains is how to reconcile this
with the fact that procedures are often inadequate.

It is quite logical that judgements will be better, and the number of errors
and abuses will decrease if procedures are more demanding, but they
are also more expensive. Therefore, even though the risk of erring will
obviously be reduced thanks to improved procedures, there are limits as
to how much can be spent. It is becoming apparent that a certain level
of risk of wrong decisions must be tolerated; but, the question how to
calculate this is not an easy one. This balancing process is more than
complex and, roughly put, confronts against one another the interest of
society for an efficient fight against crime and the rights of the victims,
on one side, and the rights and freedoms of the defendants, on the other.
While the possibility of errors due to the imperfection of procedures will
always exist, the risk can undoubtedly always be partially reduced. Surely,
with well framed procedures, good organisation and quality training, a
higher degree of correctness and fairness can be reached. If the society
truly put the best efforts within the existing objective limitations of
guaranteeing fair procedures, incidental failures could be accepted as
unavoidable.

Below are elaborated some of the basic principles of the contemporary
fair procedure.

Presumption of innocence

The key guarantee granted to the accused persons as part of the concept

of fair procedure (fair trial) these days is the presumption of innocence:
Good men everywhere praise the presumption of innocence. And be they
Frenchmen, Germans, or Americans, they agree on the demand of the
presumption in practice. Both here and abroad, the state’s invocation of
criminal sanctions demands a high degree of proof that the accused has

248 See . Rawls, A Theory of Justice, Harvard University Press, Cambridge 1971, Fourth printing, 1972, 60.
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commiitted the offense charged. To express the requisite standard of proof,
common lawyers speak of the prosecutor’s duty to prove his case beyond
a reasonable doubt. And Continental lawyers invoke the maxim in dubio
pro reo - a precept requiring triers of fact to acquit in cases of doubt.?*
The legislative provisions stipulating presumption of innocence are
numerous and can be found in different juridical systems.

For instance, the Charter of Rights and Freedoms of Canada states: “Any
person charged with an offence has the right (...) to be presumed innocent
until proven guilty according to law in a fair and public hearing by an
independent and impartial tribunal”.>>°

The Constitution of Colombia states that “Every person is presumed
innocent until proven guilty according to the law”.?>!

In France, Article 9 of the Declaration of the Rights of Man and Citizen of
1789, which foresees the principle of presumption of innocence, is still in
force as constitutional law.

In Iran, the Constitution states: “Innocence is to be presumed, and no one is
to be held guilty of a charge unless his or her guilt has been established by a
competent court”.?>?

In Italy, the Constitution states: “A defendant shall be considered not guilty
until a final verdict has been issued.”>

In Romania, the Constitution states that “any person shall be presumed
innocent until found quilty with a final decision of the court.”*

The LPC of Serbia states that “Everyone is considered innocent until proven
guilty with a final decision of the court.”?>>

The LCP of Bosnia and Hercegovina reads: “A person shall be considered
innocent of a crime until guilt has been established with a final verdict”?>®

29 See George P. Fletcher, Two Kinds of Legal Rules: A Comparative Study of Burden-of-Persuasion Practices
in Criminal Cases, 77 Yale L. ]. 880, 916-917 (1967-1968) p. 880 (internal citations omitted) (hereinafter
“Fletcher”). In his comparative study of the US and Germany, Fletcher analyzed the German system
of criminal liability, explaining that defensive issues, such as self-defence or insanity, are considered
as “unavoidable steps in the process of determining guilt.” He concluded that all claims which have a
bearing on the accused’s guilt or innocence are an integral consideration in the overall evaluation of
the case. As a result, the prosecutor bears the risk of residual doubt on all of the issues.

20 Charter of Rights and Freedoms of Canada, Section 11(d), http://laws-lois.justice.gc.ca/eng/Const/
page-15.html (last accessed 23 November 2016).

51 Constitution of Colombia, Title II, Chapter 1, Article 29, http://confinder.richmond.edu/admin/
docs/colombia_const2.pdf (last accessed 23 November 2016).

22 (Constitution of Iran, Article 37 http://www.iranonline.com/iran/iran-info/government/
constitution-3.html (last accessed 23 November 2016).

23 Constitution of Italy, Article 27, paragraph 2, http://www.quirinale.it/qrnw/costituzione/pdf/
costituzione_inglese.pdf (last accessed 23 November 2016).

24 Constitution of Romania, Article 23, http://www.wipo.int/edocs/lexdocs/laws/en/ro/ro021en.pdf
(last accessed 23 November 2016).

55 LCP of Serbia, Article 3, Official Gazette 72/11, 101/11.

0 L,CP of Bosnia and Hercegovina, Official Gazette no. 3/03, 32/03, 36/03, 26/04, 63/04, 13/05, 48/05,
46706, 76/06, 29/07, 32/07, 53/07, 76/07,15/08, 12/09, 16/09, 93/09, 72/13; LCP of Federation of Bosnia and
Hercegovina, Official Gazette 35/03, 37/03, 56/03, 78/04, 28/05, 55/06, 53/07, 9/09, 12/10, 8/13, 59/14;
LCP of Br¢ko District, Official Gazette 10/03, 48/04, 6/05, 12/07, 14/07, 21/07, 2/08, 17/09, consolidated
text 33/13, 27/14; LCP of Republika Srpska, Official Gazette 50/03, 111/04, 115/04, 29/07, 68/07, 119/08,
55/09, 80/09, 88/09, 92/09, 100/09, consolidated text 53/12; Article 3.
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The domestic LCP states that: “The person charged with a crime shall
be considered innocent until his/her quilt is determined with a final court
decision.”?’

United Nations incorporated the maxim in its Declaration of Human
Rights in 1948 under article 11, section one: “Everyone charged with a penal
offence has the right to be presumed innocent until proved guilty according
to law in a public trial at which he has had all the guarantees necessary for
his defence”. The maxim also found a place in the European Convention
for the Protection of Human Rights of 1953, in Article 6, par. 2: “Everyone
charged with a penal offence shall have the right to be presumed innocent
until proved quilty according to law”.

As to the American system, the maxim formally entered the American law
through a Supreme Court decision of 1895, Coffin vs. U.S which overturned
a decision of a lower court finding that: “A charge that there cannot be a
conviction unless the proof shows quilt beyond a reasonable doubt does not
so entirely embody the statement of presumption of innocence as to justify
the court in refusing, when requested, to instruct the jury concerning such
presumption, which is a conclusion drawn by the law in favor of the citizen
by virtue whereof, when brought to trial upon a criminal charge, he must be
acquitted unless he is proven to be guilty”.?>®

A significant number of theoreticians still claim that the presumption
of innocence is illogical and does not correspond to the reality of the
criminal justice system, in which the defendant is subjected to a serious
procedure with many negative consequences against him/her. How can it
be possible, they ask, to conduct searches of homes of innocent people,
put them in pre-trial detention, follow their movement and wiretap
their conversations, freeze their assets, measures that constitute serious
intrusionsin their dignity and integrity, and limit their fundamental rights
and freedoms. Are these not violations of the presumption of innocence?
Therefore, they claim that the positive definition of the presumption of
innocence stipulated in international human rights agreements and in
most modern constitutions does not correspond with reality. Professor
Vasiljevi¢?®  finds that there is an essential difference between the
wording “not found to be guilty” and the wording “found innocent”. The
second formulation is, in his view, meaningless, because it negates the
true position of the defendant, who is obliged to suffer limitations, which
may not be imposed on an innocent person. The defendant cannot be
considered innocent because he is suspicious.

Apart from these terminological issues and comments, the right to be
presumed innocent is today a fundamental human right that shapes
contemporary criminal procedure. But, for the presumption of innocence to

7 Domestic LCP, Article 2, See supra n.1.

28 Coffin v.United States, 156 U.S. 432, 453 (1895).

29T, Vasiljevic - M. Grubac, Komentar Zakona o Krivicnom Postupku (Commentary to the Law on
Criminal Procedure), 111 edition, Belgrade, 1987. p. 7- 8.
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be effective, of course to an extend that will not jeopardize the investigation,
limitations to state authority in contemporary law are expressed in a
set of defendant’s rights (right to life, and the prohibition of torture and
inhuman and degrading treatment and punishment, right to a fair trial,
right to respect for private and family life, home and correspondence,
etc.) and procedural guarantees. Those procedural guarantees include
principles, such as the principle of legality and proportionality, principle of
in dubio pro reo, principle ne bis in idem, principle no crime-no punishment,
standard of proof beyond reasonable doubt (or high level of certainty) and
the prosecutorial burden of proof, principle of unfettered consideration of
evidence, principle of objectivity/equality of arms, reformation in peius,
contradictory principle, etc.

Defence’s rights and procedural guarantees are not the obstacles in the
procedure. To the contrary, they serve to improve the credibility of the
process of establishing the ‘truth’ or certainty, and fairness.?° All the above
rights and guarantees are strictly interconnected and must work together
in order to be fully effective and ensure fair trial and a just decision.

Burden of proof

There are two basic procedural aspects of the presumption of innocence,
namely, placing the burden of proof on the prosecution on one hand, and
demanding a high standard of proof that the defendant has committed
the crime on the other.

As established in the Roman jurisprudence, the presumption of innocence
shifts the burden of proof onto the prosecution and therefore it is the
prosecutor’s responsibility to prove the guilt and to refute the presumption
that the defendant is innocent: ei incumbit probatio qui dicit, non qui negat -
the burden of proof'is on the one who declares, not on the one who denies.?!
Or, as stated by the European Court of Human Rights (hereinafter ECtHR):
“In any prosecution, the presumption of innocence puts the burden of proof
on the prosecution and this means that an accused cannot be compelled to
incriminate him or herself and that there must be evidence to substantiate a
conviction.”®?

It is questionable whether in the European countries which had accepted
the Napoleon code the burden of proof falls on the prosecution, considering
that the court was obliged to do all in its power to determine the truth ex
officio, including presenting evidence in search for that truth.

20 See: N. Matovski, G. Buzharovska, G. Kalajdjiev, KaszHeHo tipouecHo tipaso (Criminal Procedural
Law), Second edition, Akademik, Skopje, 2011.

%! Declarations and covenants on fundamental human rights provide for the right to be presumed
innocent until proved guilty. International Covenant on Civil and Political Rights (“ICCPR”), Art.
14(2); European Convention on Human Rights (“ECHR”), Art. 6(2); American Convention on Human
Rights (“ACHR”), Art. 8(2).

22 Jeremy Mcbride, Human rights and criminal procedure-The Case law of the European Court of
human rights, Council of Europe Publishing 2009, p.15
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However, most of the European countries today, just like the common law
ones, even explicitly state that the burden of proof is on the prosecution
and have abandoned such position of the court to propose evidence, or at
least such role is diminished to the benefit of court’s impartiality. Judges
tend to be overly cautious not to give any appearance of favouring one
party over the other. Any attempts by the judges to seek the truth - be it by
investigating for evidence or excessively questioning witnesses during the
trial (beyond asking the occasional question for clarification purposes) -
would, at a minimum, give rise to an appearance of bias or lack of judicial
independence. As a result, it is completely inappropriate for the Court
to insist on further discussion about the evidence when the evidence
presented by the prosecution is obviously leading to acquittal.

Therefore, judges are generally restricted to the evidence presented to
them by the parties since trials are party-driven. “The adversarial system
trusts the parties to properly and honestly present their side of the argument,
and expects that the truth will emerge from a robust presentation of each
side’s case.”® This system requires the parties (prosecution and defence
lawyers) to be active: to investigate and gather evidence and to select the
witnessesand documentstheybelieve arerelevant totheirrespective cases,
subject to judicial scrutiny and approval. Defence lawyers are responsible
for consulting with their client, developing a theory of the case, deciding
whether to question prosecution witnesses at trial, selecting any witnesses
from whom they may wish to adduce evidence, examining witnesses and
presenting arguments at trial. The court is required to give the defendant
an opportunity to comment on any evidence against him/her, even when
the defendant used the right to not present his/her defence or answer
questions: “... As a rule, these rights require that the defendant be given
an adequate and proper opportunity to challenge and question a witness
against him either when he was making his statements or at a later stage
of the proceedings.”?** Namely, if the court does not allow the defendant
to present a defence and refute the evidence of the prosecution, it shall
basically infringe the defendant’s right to presumption of innocence, by
restricting the possibility of doubt that such defence can raise with the
judge on the prosecutorial charges.

Actually, defence lawyers are ethically bound to represent zealously
their clients?® by, inter alia, raising every conceivable doubt by every
conceivable acceptable means. Cynical as it may seem from Judge John W.

25 Felicity Nagorcka, Michael Stanton & Michael Wilson, Stranded between Partisanship and the
Truth? A Comparative Analysis of Legal Ethics in the Adversarial and Inquisitorial Systems of Justice,
29 Melb. U. L. Rev. 448, 465-66 (2005).

24 Saidi v France, 14647/89, paragraph 43, ECHR.

25This duty is universally recognized in virtually all national and international codes of professional
ethics: The United States (“US”), American Bar Association Model Rules, Rule 1.3: “act with reasonable
diligence and promptness in representing a client”; The United Kingdom (“UK”), Board Standard Bar
Handbook, CD7: “to provide a competent standard of work and service to each client.”

59



Doubt in Favour of the Defendant, Guilty Beyond Reasonable Doubt

May’s observation, raising reasonable doubt during the presentation of
the evidence is an essential obligation for the defence:

Now, we all know, that, when a criminal lawyer has to defend a case
where the facts are all against him, his uniform and too often unfailing
resource is the law. Upon this he falls back. The doctrine of “reasonable
doubt” is kept always in the front. The reports are ransacked for loose
definitions by careless judges in insignificant cases. The extravagant
and unsupported dicta of text-writers made perhaps in support of a
theory of what the law ought to be, rather than as proof of what it
has been authoritatively declared to be, are hunted up with untiring
zeal. These are reinforced by a series of cases - fabulous and authentic
- scattered through the musty annals of crime, in which, it is said that
innocent persons have been convicted. The whole mass of bewildering
definitions, extravagant dicta, astounding facts, or fictions, as the
case may be, is then arrayed with greater or less skill, according
to the ability of counsel, and paraded before the jury with pathetic
solemnity. Of course, the object of all this is to confound and befog;
to bring the jury into that state of amazement, apprehension, and
uncertainty, which will disqualify them to deal calmly and rationally
with the facts of the case before them...?%®

While judges control the flow of the proceedings and in some instances
may question witnesses (primarily for clarification purposes), they are not
engaged in a truth-seeking mission. “The court is not required actively to
seek the truth but simply to decide whether the evidence produced in court
is sufficient to substantiate the charges and prove beyond a reasonable
doubt that the defendant is guilty.”?” It is not their task to search for
evidence or witnesses believed to be essential for establishing the truth,
even though in some common law jurisdictions, judges are permitted to
call witnesses,?®® including expert witnesses,?® raise defences on behalf
of the accused and to instruct the jury to consider the defence as an
alternative to any other defences raised by the accused,?® and sum up or

26 May, Some Rules of Evidence.

%7 Antonio Cassese, International Criminal Law 362, Oxford University Press 2008.

2%81n the US, FRE Rule 614(a): “The court may call a witness on its own or at a party’s request. Each
party is entitled to cross-examine the witness.” In the UK, a judge may call a witness who has
not been called by either party, but as Lord Chief Justice Parker noted in Regina v. Cleghorn, (1967)
2 Q.B. 584, this discretion should be used sparingly and with the sole purpose of ensuring that
justice be served, so as not to interfere with the discretion of counsel to mount its case. For an
excellent discussion on these and other allowances made to judges during the course of a trial, such
as summing up and commenting on the evidence, which many scholars, judges and practitioners
have disparate views on whether such allowances are in keeping with the fundamental tenants of
the common law / adversarial system, see Stephen A. Saltzburg, The Unnecessarily Expanding Role of
the American Trial Judge, 64(1) Virginia L. Rev., 1-81 (1978).

%9In the US, FRE Rule 706: “The court may appoint any expert that the parties agree on and any of its own choosing.”
0In Regina v. Johnson, [1989] 1 W.L.R. 740, the Court of Appeal found that the judge had a duty to
instruct the jury on provocation, even though the accused had maintained a claim of self-defence
throughout the trial, while the evidence was not “powerfully suggestive” it was “more than tenuous”
and so should have been left to the jury. The operation of this duty was discussed again in Regina
v. Newell, [1989] Crim. L.R. 906, holding that the judge must even instruct the jury on alternative
defences which conflict with the accused’s theory of the case. See also Sean Doran, Alternative defences:
the “invisible burden” on the trial judge, Crim. L.R. 878 (1991), describing the duty on the judge as an
“invisible burden” to put before the jury a possible defence which has not been raised by either party.
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comment on the evidence for the jury’s consideration in its deliberation.?”!
Thus, even in common law systems, there is an element of truth-seeking.
Judges have expressed mixed views on these discretionary powers being
entrusted to judges, as seen by US Federal Judge, Jack B. Weinstein, and
US Supreme Court Justice, Felix Frankfurter.

Judge Weinstein:

A great deal of the dispute about the matter is caused by differences
between rhetoric affirming the court’s power and the practice where
thejudge tendstoactasanimpartial arbiterin our adversarial system.
Much difficulty would be avoided if it were clearly understood that
the court trying a case should have, and does have, no views as to
which side ought to win, or how much plaintiff in a civil case should
recover, or whether a defendant in a criminal case - unless and until
he is convicted - should be punished.

If a reasonable juror could find, either way, the juror is entitled not
to have the court throw its enormous prestige in to the scale on the
side of one litigant or the other.?”?

Justice Frankfurter has a different opinion:

Federal judges are not referees at prize fights, but functionaries of
justice ... As such, they have a duty of initiative to see that the issues
are determined within the scope of the pleadings, not left to counsel’s
chosen argument ... [A] Federal judge ... has the power to call and
examine witnesses to elicit the truth ... He surely has the duty to do so
before resorting to guesswork in establishing liability for fault.?”
The judges in the region no longer seek for the objective, material truth,
either. For example, judges in BiH are no longer obliged to fully and
truthfully establish the facts which are important for rendering a legal
verdict. Instead, it kept the provision according to which “the Court, the
prosecutor and other bodies participating in the proceedings are bound to
objectively study and establish with equal attention facts that are exculpatory
as well as inculpatory for the suspect or the accused”.?”*

71Tn the UK, the judge usually sums up the evidence for the jury. In Regina v. Brower, [1995] Crim. L.R.
746, the Court of Appeal stated that in the majority of cases the judge should sum up the evidence
to the jury in order to assist the jury and to ensure a fair trial. In Regina v. Evans, (1990) 91 Cr.App.R.
173, the Court of Appeal held that the judge is not limited to the points made by the parties, but is
entitled to comment on all the matters given in evidence. Of course, the judge’s comments must be
kept within proper bounds, but in Regina v. Sparrow, [1973] 1 W.L.R. 488, 495, Justice Lawton noted
the judge’s duty to assist the jury and stated: “...in our experience a jury is not helped by a colourless
reading out of the evidence as recorded by the judge in his notebook. The judge is more than a referee
who takes no part in the trial save to intervene when a rule of procedure is broken. He and the jury try
the case together and it is his duty to give them the benefit of his knowledge of the law and to advise
them in the light of his experience as to the significance of the evidence.” See generally Saltzburg,
disagreeing with the judge’s authority to sum up and to comment upon evidence and urging that trial
judges be granted only the most limited authority to call and to interrogate witnesses.

22Jack B. Weinstein & Margaret A. Berger, Weinstein’s Evidence: Commentary on Rules of Evidence
for the United States Courts and State Courts, § 107[1], at 8, as cited in Saltzburg, p. 41.

Johnson v. United States, 333 U.S. 46, 54 (1948), Frankfurter J. dissenting. (internal citations omitted).
24 Article 14.
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According to the Serbian LCP, the court has only the exceptional
opportunity to introduce ex-officio evidence.?”> However, throughout
the proceedings, judges must preserve their dignity, act completely
independently and impartially, and not allow even a semblance of biased
treatment in favour of one of the parties.

The domestic LCP enshrines that the trial is adversarial and is based on the
activity of the parties, who present evidence and confront their positions
in order to prove facts, for which the court decides whether are proven or
not. The court no longer proposes evidence on its own initiative, except
for the so called super expertize, which is also questionable as it will be
seen later on.?”®

Standard of proof of guilt

So, if the burden of proof is on the prosecution, the logical question is
to what degree of certainty this shall be proven. This question leads
to the issue of the degree of proof as presented both in the standard of
the prosecution having to prove the defendant’s guilt beyond reasonable
doubt, and the principle of any reasonable doubt favouring the defendant-
in dubio pro reo. This standard/principle means that the probability of
the defendant’s guilt is so high that it eliminates all (reasonable) doubt,
because, if there is (reasonable) doubt in the defendant’s guilt, he/she
must be acquitted:
(...) Proof beyond reasonable doubt is the highest standard of proof,
which must be reached in any criminal case. Reasonable doubt
is defined as the real doubt based on common sense and logical
judgement after conscientious, full, and impartial evaluation of all
evidence, or the lack thereof, in the case under trial. Consequently,
proof beyond reasonable doubt is proof of such a convincing nature
that any person can rely on it and act upon it without dilemmas in
their most significant personal affairs. It does not, however, mean
absolute certainty.(...) %7

As it was presented before and will be presented further, it can be seen
that the reasonable doubt standard of proof has evolved and matured
ever since it first came into existence in the common law systems several
centuries ago.

25 Article 15: “(1) Evidence is collected and examined in accordance with this Code. (2) The burden of
proof is on the prosecutor. (3) The court examines evidence upon motions by the parties.(4) The court
may order a party to propose additional evidence, or, exceptionally, order such evidence to be examined,
if it finds that the evidence that has been examined is contradictory or unclear, and finds such action
necessary in order to comprehensively examine the subject of the evidentiary action.

75 Article 408(6): “In the rationale of the judgment, the court shall present the reasons for each item in
the verdict, and especially the facts that are deemed proven or unsubstantiated, the evidence that was
considered to establish those facts, (...)".

27 Handbook for defence counsel in international criminal law -Association of Defence Counsel
practising before the ICTY, p. 10.
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The US Supreme Court read this right into the US Constitution in the
Winship?’® case, holding the State (prosecuting authorities) to the standard
of proof beyond a reasonable doubt. Quoting from Coffin v. United States*®
(1895), the US Supreme Court in Winship noted:

The reasonable-doubt standard plays a vital role in the American
scheme of criminal procedure. It is a prime instrument for reducing
the risk of convictions resting on factual errors. The standard
provides concrete substance for the presumption of innocence - that
bedrock “axiomatic and elementary” principle whose “enforcement
lies at the foundation of the administration of our criminal law.”?%°

In the common law systems the trial judge instructs and gives guidance
to the jurors throughout the trial. The judge must make it explicitly clear
in these instructions that the jurors should give the benefit of the doubt
to the accused. If there is any reasonable doubt from the totality of the
evidence, the jury must acquit the accused. The process of instructing the
jury throughout the trial and how the reasonable doubt instruction at
the end of the trial is to be appreciated is cogently described by Richard
Uviller:
Jurors are invariably instructed by the judge - usually several
times - that they have the exclusive responsibility to find the
facts; they are then told at length just how they are to go about
finding those facts. Addressing the raw data accumulated during
the trial (actually, the evidence is hardly raw, having been refined
by evidentiary and constitutional filtration), the judge will enjoin
the jury to use their ordinary faculties of judgment and common
sense. Jurors are told how to weigh credibility, taking into
account the demeanour of witnesses on the stand, tone of voice,
eye movements, body language, attitude - all the various sorts of
unconscious communications that often betray the liar and confirm
the account of the truthful. The jury is told that the credibility of
a witness may be attacked (“impeached”) by evidence of bias, by
contradiction of evidence from another source, or by inconsistency
between the witness’s trial testimony and some statement on
the same matter previously made by the same witness. They are
instructed that the defendant (if he testifies in his own behalf) and,
in some instances, co-conspirators are biased as a matter of law
because of their inherent stake in the outcome. Jurors are also
instructed that other witnesses may be biased in fact for any one
of a number of reasons, among them a personal or professional
relationship to the defendant or victim or some personal interest in
the outcome. At the same time, the jurors are reminded that even
a biased witness may tell the truth. In general, they are advised
they may either discard the discredited portions of an impeached
778 In re Winship, 397 US 358 (1970) (hereinafter “Winship”).

29 Coffin v.United States, 156 U.S. 432, 453 (1895).
280 Winship, at 362-63, (emphasis added).
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witness’s testimony or retain the rest, or they may disregard it all
as the suspect product of an incredible source. Although they are
enjoined to use their own “judgment” on these matters, they are
warned not to “speculate.” They should find the facts on the basis
of the supporting evidence, they are instructed, but they are also
told that they may consider the lack of evidence along with the
evidence on a point.?®!

But the juryis not merely charged at the end of the trial with the reasonable
doubt instruction (however defined). The trial judge cautions the jury
throughout the trial on how to consider the evidence presented under
the appropriate standard. At the end of the trial, the jury is reminded that
it has the exclusive responsibility of assessing the evidence. It is for the
jury to determine whether, and to what extent, all elements of all charged
crimes have been proven to the standard of proof beyond a reasonable
doubt - a standard that for all intents and purposes amounts to near
certainty (since few things in life can be proved with absolute certainty).?8?
Yet when the jury is told to apply the reasonable doubt standard in
evaluating the evidence, they are told nothing about whether they must
apply some objective, majoritarian perspective in evaluating doubt or
to apply their own individualistic, subjective evaluations. Uviller has
insightfully described the tension between the “objective” and “subjective”
interpretations of the reasonable doubt standard. He explains that the
“objective” and “subjective” are two possible ways of understanding the
reasonable doubt standard:

Under the objective understanding, if juror A concedes that juror
B has a persistent, good faith doubt based on the evidence, then
juror A must vote “not guilty” even though she does not share
juror B’s doubt. Even if jurors conclude only that some imaginary,
conscientious juror might entertain some doubt concerning
the defendant’s guilt, the objective view would acknowledge a
reasonable doubt in the case and require the jury to acquit though
none of them actually doubts the defendant’s guilt.

Under the subjective interpretation, the question is first whether
an individual juror, carefully weighing all the evidence and giving
due consideration to the views of fellow jurors, personally doubts
the guilt of the defendant. If this step produces a subjective sense of
doubt in ajuror’s mind, the juror must ask himself the next question:
whether the doubt is reasonable. Under this subjective reading, if
a juror personally has no reasonable doubt, then notwithstanding
the imperfections in the proof that might give others reason for
doubt, the juror should vote “guilty.”?%

281H, Richard Uviller, Acquitting the Guilty: Two Case Studies on Jury Misgivings and the Misunderstood
Standard of Proof, 2 Crim. L. F. 1, 39-40 (1990) (hereinafter “Uviller”), p. 18-19.

282 Fletcher, p. 933.

25 Uviller, p. 30.
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Uviller correctly argues that the subjective understanding is the right one:
doubt is an individual matter; jurors must not abandon their personal
conclusions or vote against their judgment.?s

Relying on observations by US Federal Circuit Court Judges, Patricia Wald,
and Jerome Frank, Robert C. Power argues:

Experience with the reasonable doubt standard, as well as common
sense, support the realist criticism that judges and academics
overstate the importance of legal doctrine. Our modern and
somewhat jaded “realistic” view is that jurors generally disregard
the judge’s instructions and just do what they want to do. Judge
Wald writes that “the reasonable doubt standard is essentially
irrelevant to the everyday workings of the criminal justice system.”
This irrelevance results not only from the use of guilty pleas
and prosecutorial discretion but also because juries do not apply
the standard. For example, “few judges ... believe that every jury
slavishly and precisely follows the beyond-a-reasonable-doubt
standard in deciding guilt or innocence.” Judge Wald’s connection
to the realist view is cemented by her affirmation of Judge Frank’s
comment that “were the full truth declared [sic] [as to what goes
on in the jury room] it is doubtful whether more than one percent
of verdicts could stand.”?%

Today, the reasonable doubt standard of proof is widely spread on the
Continent as well, in the so called hybrid systems?*®. As such, many
criminal justice systems throughout Europe require from the prosecution
to prove the guilt of the defendant beyond reasonable doubt or with high
certainty, otherwise, the defendant shall be acquitted.

24 Uviller, p. 32.

28 Robert C. Power, Reasonable and Other Doubts: The Problem of Jury Instructions, 67 Tenn. L. Rev.
45, 57 (1999-2000) (hereinafter “Power”), p. 48, relying on Patricia M. Wald Guilty Beyond a Reasonable
Doubt: A Norm Gives Way to the Numbers, U. Chi. Legal F. 101, 101 (1993), stating “My opening gambit
is that the reasonable doubt standard is essentially irrelevant to the everyday workings of the
criminal justice system. The criminal justice system is a well-tempered clavichord encompassing
many different standards of proof governing different responses by police, prosecutors, and courts
to different kinds of levels of evidence. ‘Beyond a reasonable doubt’ is but one of these standards.”
26 An example of a hybrid system can be seen at the Extraordinary Chambers in the Courts of
Cambodia (“ECCC”). The ECCC, which is primarily civil-law based as modelled after France, with
some adversarial modalities, including applying the reasonable doubt standard of proof. For more on
the criminal procedures characterized as hybrid see Kai Ambos, International Criminal Procedure:
‘Adversarial’, ‘Inquisitorial’ or ‘Mixed’, 3 Int. Crim. L. Rev. 1, (2003); Patrick L. Robinson, Ensuring Fair
and Expeditious trials at the ICTY, 11 E.J.LL. 569 (2000), Alphons Orie, Accusatorial v. Inquisitorial
Approach in International Criminal Proceedings in The Rome Statute of the International Criminal
Court: A Commentary, vol. 3, 1439-1459 (Judge A. Cassese et al. eds., Oxford University Press 2002). The
Italian criminal procedure is another example of a hybrid system. In reforming the Ttalian criminal
procedure, legislators introduced some adversarial modalities, tools for cross-examination, and
investigation by the parties. The reformed Italian criminal procedure also adopts the common law
standard of proof beyond a reasonable doubt. See Italian Code of Criminal Procedure, (as amended
of 2011), Art. 533. See also David M. Siegel, Training the Hybrid Lawyer and Implementing the Hybrid
System: Two Tasks for Italian Legal Education, 33(2) Syracuse J. Int’l L. & Com. 445, 466 (2006).
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For instance, in Germany the judge’s conviction of the defendant’s guilt
“must be subjective and must be based on persuasive factors, which leave no
room for reasonable doubt.”?%

In Italy, when referring to convicting judgment the LCP states that: “The
judge shall convict the defendant only if the defendant is found guilty beyond
reasonable doubt of the crime he is charged with”.?%

In the LCP of Serbia, accused individuals may not be convicted unless the
prosecution proves their guilt with certainty.?°

The domestic LCP, when referring to acquitting decision, states that the
court shall acquit whenever the prosecution fails to prove beyond reasonable
doubt that the defendant is guilty.?*°

An interesting proposition about how the judges/jurors should use the
maxim beyond reasonable doubt in order to minimize the possibility of
mistakes has been made by the distinguished philosopher of science Larry
Laudan, the objective of which is to not only reduce the number of false
convictions, but also the number of false acquittals. He claims that there
should be just one simple rule that the jurors should use in the context of
the required standard of proof, and that rule being: “Figure out whether
the facts established by the prosecution rule out every reasonable hypothesis
you can think of that would leave the defendant innocent. If they do, convict;
otherwise, acquit”.*"

Two meanings of the burden of proof in the common law systems

Going back to the burden of proof of guilt, in common law systems, the
term “burden of proof” can have two different meanings. Distinguishing
between these two meanings is important and necessary due to the
distribution of functions between the judge and the jury. Generally, the
trial judge decides questions of law, whereas the jury decides questions
of fact. This explains why juries are referred to as the fact-finder (also
known jury trial, known as a bench trial.>*?It is within this division of labor
between the judge (as the law-giver) and the jury (as the fact-finder) that
the judge throughout the trial proceedings will instruct the jury on its
obligations and the various rights afforded to the accused as stated above.

%7 Richard S. Frase & Thomas Weigend, German Criminal Justice as a Guide to American Law Reform:
Similar Problems, Better Solutions?, 18(2) B. C. Int’l & Comp. L. Rev. 317, 343-44 (1995) (hereinafter
“Frase & Weigend”), p. 344. See generally Section 111, Reasonable Doubt Standard in Other Jurisdictions.
28 ,CP of Italy, Article 533 (1).

291,CP of Serbia, Article 18.

20 Domestic LCP, Article 403 (3).

2Youngjae Lee, Journal of Criminal Law and Criminology, Volume 105, Reasonable Doubt and Moral
Elements, 2015, p. 14 footnote 49, referring to LARRY LAUDAN, TRUTH, ERROR, AND CRIMINAL
LAW 82 (2006).

22Under US law, trial by jury in criminal cases is a constitutional right under the Sixth Amendment to
the US Constitution and is usually a matter of course for most criminal cases. However, under certain
circumstances, there is a possibility for a bench trial (trial by judge). Rule 23 of the Federal Rules of
Criminal Procedure provides: “If the defendant is entitled to a jury trial, the trial must be by jury
unless: (1) the defendant waives a jury trial in writing; (2) the government consents; and (3) the court
approves.” In a criminal case tried without a jury, the judge plays the role of the jury as trier of fact.
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The judge gives instructions on the duty of the jurors to find the facts
using their own judgement and common sense. The judge reminds the
jurors that it is their duty to find the facts and follow the law as instructed
without being influenced by any personal likes or dislikes, prejudices, or
sympathies. The judge also reminds the jury of the accused’s right to
remain silent and that the accused is presumed to be innocent unless and
until his or her guilt is established beyond a reasonable doubt. The judge
instructs the jury that the burden of proof is always on the prosecution
and that the accused has the right to rely upon the failure or inability
of the prosecution to establish beyond a reasonable doubt any essential
element of a crime charged.?”

The standard of proof that the trier of fact will apply in determining
whether the prosecution has proved all the elements of the charges is the
reasonable doubt standard. Any evidence adduced during the questioning
of witnesses by the defence should be considered as any other evidence.
Presumed innocent throughout the trial, the accused isunder no obligation
to present any evidence, and no adverse inferences can be drawn from
a failure to advance any evidence contrary to what is presented by the
prosecution or from remaining silent.?** The defence is not required to
present any evidence, save for when raising a defence, and, even then,
the evidence need not rise to the reasonable doubt standard. The defence
can remain silent during the trial proceedings yet still argue that the
prosecution failed to prove the charges beyond a reasonable doubt. In
other words, an accused’s silence or lack of presentation of evidence does
not factor into the equation as to whether the prosecution has proved its
case beyond a reasonable doubt.

So, the primary meaning of the term “burden of proof” refers to the duty
of a party to persuade the trier of fact by the end of the case of the truth
of certain allegations as presented by the parties.?*> This is also called the
“burden of persuasion” or “the risk of non-persuasion.”??® The prosecution
always bears the burden of persuasion in establishing the guilt of the
accused by proving the charges beyond a reasonable doubt. This burden
of proof remains on the prosecution throughout the trial.

2% See sub-section “Standard of proof of guilt” above.

24“The right not to incriminate oneself, in particular, presupposes that the prosecution in a criminal
case seek to prove their case against the accused without resort to evidence obtained through
methods of coercion or oppression in defiance of the will of the accused. In this sense the right is
closely linked to the presumption of innocence....” It is the task of the prosecution to prove the guilt
of the accused. The latter thus does not have to establish his or her innocence. A fortiriori there is
not the slightest duty on the defence to contribute to a conviction of, for that matter, to contribute
in any way to the proceedings.” Stefan Trechsel, Human Rights in Criminal Proceedings 348 (Oxford
University Press, 2006), quoting and interpreting Saunders v. United Kingdom (1996) ECHR , para. 68.
2% Mojtaba Kazazi, Burden of Proof and Related Issues: A Study on Evidence Before International
Tribunals 22 (Martinus Nijhoff Publishers 1996) (hereinafter “Kazazi”), providing general comparative
observations regarding the burden and standard of proof in common and civil law systems.

26 Kazazi, p. 22. See also Kokott, clarifying the terminology and comparing the German and American
systems with regard to the issue of burden of proof.
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The secondary meaning of the term “burden of proof” relates to the duty
of going forward in producing evidence to support an allegation of fact,
also referred to as the “burden of production,”?’ or “evidential burden.”2%
This burden applies to the prosecution as well as the accused when
advancing a defence, such as the affirmative defence of self-defence.?° In
such instances, the prosecution will need to prove beyond a reasonable
doubt that the accused did not act in self-defence, or that he or she
exceeded the limits of self-defence.

The accused, however, will first need to present the requisite amount
of evidence for advancing self-defence, (which could vary from a mere
“scintilla” of evidence to the proof by a preponderance of evidence). Once
the accused has produced the requisite amount of evidence for advancing
self-defence, thus discharging its burden of production, the judge must
instruct the jury to consider this defence and find in favour of the accused
if the prosecution fails to disprove self-defence beyond a reasonable doubt.
The amount of evidence that the accused must adduce to discharge the
burden of production in relation to raising a defence varies significantly
among jurisdictions.’® In some states in the US, to advance mental
disability as a defence, the accused must submit some evidence, which
could mean “more than a scintilla, yet, of course, the amount need not be so
substantialastorequire,ifuncontroverted,adirectedverdictofacquittal.”3!
In advancing self-defence, some US jurisdictions require evidence
which “when viewed in the light most favourable to the accused, might
arguablylead a juror to entertain a reasonable doubtas to the defendant’ s
guilt.”39? Other US state jurisdictions require the accused to establish self-

27 Kazazi, p. 22.

28 Colin Tapper, Cross and Tapper on Evidence 121-23 (Butterworth, 8th ed. 1995), discussing the “evidential burden,” as
a party’s obligation to show that there is sufficient evidence to establish the existence or non-existence of a fact in issue.
29 Affirmative defences are generally defined as “an excuse or justification peculiarly within the knowledge of
the accused, on which he can fairly be required to adduce supporting evidence.” See Model Penal Code of the
American Law Institute (1985), § 1.12(3)(c). An affirmative defence is sometimes also described as one saying:
“Yes, Idid it, but T had a good reason.” See State v. Cohen, 568 So 2d 49, 51-52 (Fla. 1990). Examples of affirmative
defences include self-defence, insanity, and defence of others. See also Stephen M. Everhart, Putting a Burden
of Production on the Defendant before Admitting Evidence that Someone Else Committed the Crime Charged: Is It
Constitutional? 76(2) Neb. L. Rev. 272, 288-292 (1997), analyzing various affirmative defences and alibi.

30 For an excellent, albeit dated research and analysis of US jurisprudence in relation to the burden
of proof practices and the differing standards for raising defences, see Fletcher.

301 See McDonald v. United States, 312 F.2d 847 849 (D. C. Cir. 1962), in relation to the accused’s claim
of mental disability as a defence, the US Court of Appeals District of Columbia Circuit stated: “[I]f
there is ‘some evidence’ supporting the defendant’s claim of mental disability, he is entitled to have
that the issue submitted to the jury...[T]here can be no sharp quantitative or qualitative definition of
‘some evidence.” Certainly it means more than a scintilla, vet, of course, the amount need not be so
substantial as to require, if uncontroverted, a directed verdict of acquittal.” (internal citations omitted.)
32 See generally Lamont v. State, 934 P.2d 774, 777 (1997), where in relation to self-defence, the Court of Appeals
of Alaska stated: “It is well recognized that the burden is on the defendant to produce some evidence in
support of a claim of self-defence before he will be entitled to a jury instruction. The burden to produce
some evidence of self-defence is not, however, a heavy one; this standard is satisfied when self-defence has
been fairly called into issue. In each case, the relevant inquiry is, ‘did the evidence, viewed in the light most
favourable to the defendant, generate the issue of self-defence for jury consideration?” A jury question will
be presented and an instruction required if the evidence, when viewed in the light most favourable to the
accused, might arguably lead a juror to entertain a reasonable doubt as to the defendant’s guilt.” See also
Frazier v. Weatherholtz, 572 F.2d 994, 995 (4th Cir, 1978), holding that the burden of proving self-defence is on
the accused, “but only to the extent of raising in the minds of the jury a reasonable doubt.”
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defence and other defences by a “preponderance of evidence.”* This
standard also referred to as the “balance of probabilities,” is satisfied if
there is a greater than fifty percent chance that the proposition is true.>
In raising an insanity defence, the US Supreme Court has held that it is
not a violation of due process rights for a state to require the accused
to establish the insanity defence beyond a reasonable doubt.3*> However,
notwithstanding the constitutionality of imposing such a high burden on
the accused in raising an insanity defence, the majority of states in the US
require a much lower evidentiary threshold.3°®

Similarly, in the UK, judges are not required to leave to the jury “every
facile mouthing of some easy phrase of excuse” submitted by the accused,3"”
nor claims for which there is no “scintilla of evidence.”3°¢ For instance,
when raising a defence of insanity, the accused has to establish it by a
preponderance of evidence.3®

Put differently, whether the accused has discharged its burden of
production in putting forward a defence is not an issue of fact for the jury.
It is an issue of law. The judge decides the legal issue as to whether there
is sufficient evidence to instruct the jury to consider the factual issue and
make a finding of fact. If the accused adduces the requisite amount of

3% See generally Martin v. Ohio, 480 US 228 (1987), requiring the proof by a preponderance of evidence
for self-defence; Patterson v. New York, 432 U.S. 197 (1977), requiring the proof by a preponderance of
evidence for the affirmative defence of extreme emotional distress.

34 Miller v. Minister of Pensions [1947] 2 All ER 372. For further discussion on the standards and
burdens of proof see generally James P. McBaine, Burden of Proof: Degrees of Belief, 32(3) Cal. L. Rev.
242 (1944); William Trickett, Preponderance of Evidence and Reasonable Doubt, 10 Forum 75, 86
(1905-1906) (hereinafter “Trickett”); Jefferson Ingram, Criminal Evidence 73 (Routledge, 2014); Ronald
Bacigal, Criminal Law and Procedure: An Overview 13 (Cengage Learning, 2008).

3% See Leland v. Oregon, 343 U.S. 790, 791 (1952), where the US Supreme Court held that the state’s
requirement to establish the defence of insanity beyond a reasonable doubt was not a violation of due
process rights. The US Supreme Court cited Henry Weihofen, Insanity as a Defence in Criminal Law
148-151, 172-200 (1933), listing twelve states as requiring proof by a preponderance of the evidence,
four as requiring proof “to the satisfaction of the jury,” two which combine these formula, one where
by statute the defence must be “clearly proved to the reasonable satisfaction of the jury,” one where
it has been held that the jury must “believe” the defendant insane, and one where the quantum of
proof has not been stated by the court of last resort, but which appears to follow the preponderance
rule. Twenty-two states, including Oregon, are mentioned as holding that the accused has the
burden of proving insanity, at least by a preponderance of evidence.

3% Requiring preponderance of evidence, see Lackey v. State, 615 So. 2d 145, 151-152 (Ala. Crim. App.
1992); McCarlo v. State, 677 P.2d 1268, 1272 (Alaska App. 1984); Diaz v. State, 508 A.2d 861, 863 (Del.
1986); Flowers v. State, 353 So. 2d 1259, 1270 (Fla. App. 1978); Johnson v. State, 209 Ga. App. 514, 516,
433 S.E.2d 717, 719 (1993); Requiring “clear and convincing evidence,” see Mitchell v. State, 323 Ark. 116,
120, 913 S.W.2d 264, 266 (1996); Ariz. Rule Crim. Proc. 11.5 (1987 and Supp. 1995). As the US Supreme
Court reasoned: “Today, Oregon is the only state that requires the accused, on a plea of insanity, to
establish that defence beyond a reasonable doubt. Some twenty states, however, place the burden
on the accused to establish his insanity by a preponderance of evidence or some similar, measure
of persuasion. While there is an evident distinction between these two rules as to the quantum of
proof required, we see no practical difference of such magnitude as to be significant in determining
the constitutional question.” Leland v. Oregon, 343 U.S. 790, 798 (1952).

397 Bratty v. Attorney-General for Northern Ireland, [1963] AC 386, 416-417.

38 DPP v. Walker[1974] 1 W.L.R. 1090, 1094. See, generally, Richard May, Criminal Evidence mn. 4-08
- 4-46 (Sweet & Maxwell, 3rd ed. 1995).

399 Sodeman v. Regem, [1936] W. N. 190, requiring the proof on the balance of probabilities
(preponderance of evidence) to establish the defence of insanity. See also Timothy H. Jones, Insanity,
Automatism, and the Burden of Proof on the Accused 11 L. Q. Rev. 475 (1995), criticizing this standard
as applied to the defence of insanity as conflicting with the presumption of innocence.
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evidence in advancing a claimed defence, the judge must instruct the jury
to consider whether the prosecution has disproved beyond a reasonable
doubt the claimed defence before finding a guilty verdict.

Namely, the burden of production is distinct from and should not be
confused with the burden of persuasion imposed upon the prosecution.
Once the accused has provided sufficient evidence on a specific defence it
raised, the burden of proof is on the prosecution to disprove that defence
beyond a reasonable doubt.

In dubio pro reo

Talking about the in dubio pro reo principle, it should be mentioned that it
is not explicitly cited in the Anglo-Saxon world. It primarily exists on the
Continent, often implied in the legal codes and constitutions.

For instance, in France, the in dubio pro reo principle is derived directly
from the presumption of innocence,’® while in Germany it was applied
well before the presumption of innocence had been recognized.’! “In
German criminal proceedings, the in dubio pro reo principle is now in wide
use. It is applied to the facts composing essential characteristics of a criminal
offense or criminal responsibility, facts that preclude crime or criminal
responsibility, facts that make a crime privileged or qualified, facts that are
criminal procedure prerequisities. France has a similar situation with respect
to the frequency of application of this principle. Italian theory and practice
also knows of it and the application of it is, on a smaller scale, similar to the
German and French criminal procedure*.>?

In the LCP of Italy®, although not specifically stated, the principle of in
dubio pro reo emerges from the Law, which requires that the judge shall
acquit the defendant in case of lacking, insufficient or contradictory
evidence, due to which it would be impossible to establish the crime or
that it was committed by the defendant; the judge shall also acquit the
defendant in case of lacking, insufficient or contradictory evidence due to
which it cannot be established that the defendant had the will (mens rea)
to commit the crime or that the crime was committed due to negligence,
imprudence or malpractice. Furthermore, the Article states that in case of
lacking, insufficient or contradictory evidence pertaining to the fact that
the defendant is older than fourteen years of age or that he is mentally

310 The French présomption d’innocence derives from Article 9 of the 1789 Declaration of the Rights
of Man, which has force of the constitutional law and begins with: “Tout homme étant présume
innocent jusqu’a ce qu'il ait été déclaré coupable...(As all persons are presumed innocent until proven
guilty....)” Fletcher, p. 881 note 41, citing L. Duguit, H. Monnier & R. Bonnard, Les Constitutions De La
France Depuis 1789, at 2 (7th ed. 1952). See also P. Campbell & B. Chapman, The Constitution Of The
Fifth Republic: Translation and Commentary 11 (2d ed. Oxford 1959).

11n 1952, the presumption of innocence established by Article 6(2) of the ECHR has had the status of
domestic law in the German Republic. See Ratifying law of August 7, 1952, [1952] Bundesgesetzblatt
[BGBL] II 685, 953.

2pavlovic, S., Tri nacela kaznenog prava (pravican postupak, non bis in idem, in dubio pro reo), Libertin
naklada, 2012, p. 490.

SBLCP of Italy, Article 530(2)(3).
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fit, the defendant shall be acquitted. Finally, the article stipulates that the
judge shall acquit the defendant in cases when criminal responsibility has
not been ruled out, but it has not been proven with certainty.

In the LCP of Serbia, the in dubio pro reo principle, although not expressed
in this terminology, is also one of the fundamental principles: “In case
there is any doubt in the facts which govern the manner of the criminal
proceeding, the existence of elements of a crime, or in the implementation
of a different provision from the criminal law, in its judgment, or the ruling
with the status of a judgment, the court shall adjudicate in favour of the
defendant.”*

LCP of Bosnia and Hercegovina also regulates the in dubio pro reo principle,
and it is, together with the presumption of innocence, considered as
one of the basic principles of the national criminal proceedings. The
principle of in dubio pro reo reads as follows: “If there is a doubt about the
existence of the adjudicating facts of the crime which the implementation of
the appropriate criminal provisions shall depend on, the court shall reach a
decision in a manner which will be more favourable to the accused.“>"
This principle is also existent in the domestic LCP*® requiring that:
“The Court shall decide in favour of the defendant whenever there is doubt
regarding the existence or non-existence of facts comprising the elements
of crime, or facts which lead to the application of a certain provision of the
Criminal Code”.

In addition to the national legislation, the ECtHR also clearly explaines that
the in dubio pro reo principle is fused within the meaning of Article 6 (2)
of the Convention: “Paragraph 2 embodies the principle of the presumption
of innocence. It requires, inter alia, that when carrying out their duties, the
members of a court should not start with the preconceived idea that the
accused has committed the offence for which he is charged; the burden of
proof is on the prosecution and any doubt should benefit the accused. It also
follows that it is for the prosecution to inform the accused of the case that
will be made against him, so that he may prepare and present his defence
accordingly and to adduce evidence sufficient to convict him” 3"

Furthermore, in its General Comment to Article 14 of the Covenant on
Civil and Political Rights, the UN Human Rights Committee mentions the
principle in dubio pro reo when claiming that the burden of proof falls on
the prosecution, and any doubt must benefit the defendant.’'

Just like the standard that the guilt shall be proven beyond reasonable
doubt, the in dubio pro reo principle gives the defendant the benefit of the
presumption of innocence. The judge (trier of fact) must be convinced

SUTCP of Serbia, Article 16 (5).

SBLCP of Bosnia and Hercegovina, Article 3 (2).

3 Domestic LCP, Article 4.

" Barbera, Messegué and Jabardo v. Spain, no. 10590/83, § 77, ECHR, 06.12.1988

8 General Comment No.32, Article 14: Right to equality before courts and tribunals and to a fair trial,
Human Rights Committee, 2007, para.30.
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of the facts establishing the accused’s guilt before he or she can find the
accused guilty, by the evidence viewed in the way most favourable to the
accused.’”

In other words, and when it comesto the acquittal, the right to presumption
of innocence would be emptied of all its significance without this principle,
since any doubtful situation would not be solved any more in favour of the
defendant. The legal presumption that the defendant is innocent would
be easily overcome by contradictory and infirm evidence presented by the
prosecutor who could rely on doubtful factual reconstruction and not solid
evidence to obtain a conviction. The defendant would still be presumed
innocent, but such presumption would be practically ineffective. And vice
versa, without the right to presumption of innocence, the principle of in
dubio pro reo would be of hardly any benefit to the defendant, since the
suspect should bear the burden of proving their innocence.

It is, therefore, evident how the principle of presumption of innocence
and the principle in dubio pro reo, i.e. the standard that the guilt shall be
proven beyond reasonable doubt, are actually entwined and must work
together in order to ensure full fairness of the proceedings. This principle
is applied with other constitutional rights fundamental to the guaranteed
due process rights - rights that are explicitly set out in the International
Covenant on Civil and Political Rights (“ICCPR”), and other regional
conventions, such as the ECHR.320

Numeric presentation of the standard of proof

People, including jurors, and frequently also lawyers, tend to represent
probability mathematically, by representing it as a number on a scale from
1t0 100, or as a degree of probability from 0 to 1.52! Taking into consideration
that there are startling discrepancies in such representations, many
surveys have been carried out in USA and in the United Kingdom in order
to measure the quantitative expression of reasonable doubt.’?> While the
position most commonly expressed in jurisprudence is that the standard
of proof beyond reasonable doubt requires proof higher than 90%, the
research mentioned above shows that the degree of proof required by
respondents is sometimes much lower.

9 Frase & Weigend, The German Criminal Procedure Code section 261 requires the court to
adjudicate each case on the basis of its “free conviction derived from the totality of the trial”.

0 The fundamental rights of the accused include the right to a fair and public hearing, ICCPR, Art. 14(1),
ECHR, Art. 6(1). “If burdens and standards of proof reflect fundamental societal value determinations, as
Justice Harlan [Winship, 368-375, Harlan J. concurring] has so convincingly espoused, then constitutional
value, such as are embodied in the United States’ Bill of Rights and in solemnly proclaimed international
treaties must have some impact.” See also Juliane Kokott, The Burden of Proof in Comparative and
International Human Rights Law: Civil and Common Law Approaches With Special Reference to the
American and German Legal Systems 2-9 (Martinus Nijhoff Publishers 1998) (hereinafter “Kokott”), p. 27.
1 See: M. K., Dhami, On Measuring Quantitative Interpretation of Reasonable Doubt, 14 Journal of
Experimental Psychology: Applied, 2008, 353-363, available at: www.psychwiki.com

322 See D. K. Kagehiro, W. C. Stanton, Legal vs. quantified definitions of standards of proof, 9Law and
Human Behavior, 1985, 159-178.
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It must be noted that the research papers mentioned above use different
methods to measure the quantitative interpretation of reasonable doubt in
different groups of citizens. Two methods (or, more precisely, two groups
of methods) are most commonly used for these types of measurements.
With the application of the so-called “direct methods” of assessment, one
measures the abstract attitude of respondents on the minimum degree
of proof that they believe is required for conviction. These are called
“self-report” methods.?” These are simpler methods that generally yield
higher results, namely around 0.9 on a probability scale of 0 to 1 or 90%
on a scale of 0 to 100%, and are in this regard closer to the moral and
theoretical discussions.’* On the other hand, methods called indirect
methods appear to be closer to the real situation of making decisions in
practice, because, in addition to the interests of suspects, they include
a more complex evaluation of the interests of society and of the victim,
and thus comprise a process of finding the appropriate balance between
the favourable and detrimental effects of conviction and acquittal.’® In
this regard, the decision-making criteria include more complex formulae
that measure the use (detriment) of 4 values or situations: 1) acquitting
the innocent; 2) convicting the innocent; 3) convicting the guilty, and 4)
acquitting the guilty.>?® It appears that these “indirect methods” are closer
to real life situations, because, in addition to abstract liberal values, they
also reflect real concerns about fighting crime, victims’ interests etc.

It is more than understandable that, in addition to the difference of results
depending on the method applied, results also differ depending on the
population sample of the specific survey, with the value of the standard of proof
beyond reasonable doubt varying from 50 to 100% probability. Most research
shows that the degree of probability expressed by judges is approximately
90%,%” with the highest values measured among university students (91-99%).3%
The modest domestic research on the standard of proof conducted
amongst legal practitioners (judges, prosecutors, attorneys and civil
society observers) and law students did not give at substantially different
results than those expressed in corresponding surveys in the USA when it
comes to the application of the direct method. The standard was evaluated
with highest values by judges and university students as proof of approx.
90% probability.>*

3 See R. Hastie (EA), Inside the juror: The psychology of juror decision making, Cambridge: Cambridge University Press,
1993, pp. 84-115; Kagehiro, D. K., Defining the standard of proof in jury instructions, 1Psychological Science, 1990, 194-200.
34 See Dhami, supra.

35 See S. S. Nagel, Bringing the values of jurors in line with the law, 63 Judicature, 1979, 189-195; S. S.
Nagel, M. G. Neef, Decision theory and the legal process, Lexington Books, 1979.

3 See Dhami, supra.

37 See R. J. Simon, Judges’ translations of burdens of proof into statements of probability, 13 Trial
Lawyer’s Guide, 1969, 103-114; R. J. Simon, L. Mahan, Quantifying burdens of proof. A view from the
bench, the jury, and the classroom. Law and Society Review, 1971, 319-330.

328See McCauliff, supra; Dhami, supra.

3 For the purposes of this study conducted was the first modest attempt to quantify the degree of probability

by surveying al00 number of domestic legal practitioners, law students and observers from civil society
organisations monitoring court proceedings.
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FACTS PERTAINING TO THE IMPLEMENTATION
OF THE PRINCIPLE OF IN DUBIO PRO REO

Scope and time of application

When analysing the principle of in dubio pro reo, as defined in the legal
systems on the Continent, it can be concluded that it is basically consisted
of two segments. The first segment contains the prerequisite for existence
of doubt and specifies on to what it can refer, while the second prerequisite
is that the court shall reach a decision which is more favourable for the
defendant.

Depending on the jurisdiction, the doubt can refer to whether facts that
define the crime and are relevant for the application of other provisions
from the material criminal law exist or not, but also to the question whether
facts relevant for the application of the criminal procedural law exist or not.
When it comes to the facts that define the crime, those are the elements
of crime known as mens rea-guilty mind and actus reus-guilty acts, but
we will include here also the general provisions about the criminal
responsibility and ways of conducting the crime. When it comes to the
facts that are relevant for the application of other provisions from the
material criminal law, those are the facts based on which the act shall not
be considered a crime, or those facts that exclude criminal liability, such
as: act of minor significance, self-defence, extreme necessity, factual and
legal misconception and mental competence (facts that are in favour of
the defendant and are basis for acquittal).

This would mean that, in case of doubt whether it exists or it does not
exist the fact that the defendant was at the crime scene (actus reus), the
court shall apply the principle of in dubio pro reo by deciding that this fact
does not exist and by bringing an acquittal.

Alike, in case of doubt whether the defendant before committing
the theft, broke down the door of the flat by using the correct tool or
whether the door had already been open (actus reus), the court shall
determine that there was no burglary, and convict the defendant of
theft and not of severe theft. Similar situation may be when the court
needs to distinguish wilful negligence from conditional intent as types
of guilt (mens rea), since in both cases the perpetrator is aware of the
possibility that a prohibited consequence may arise, with the difference
being that, in the case of conditional intent, the perpetrator agrees to
the occurrence of the harmful consequence, while in the case of wilful
negligence, the perpetrator gullibly believes that he/she can prevent
the prohibited consequence or that the consequence will not arise. This
means that the line between wilful negligence and conditional intent
is, in fact, the line between consent and gullibility in relation to the
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prohibited consequence. Having in mind that these are degrees of will,
i.e. psychological phenomena, it is obvious that this line cannot be strict,
but flexible. Therefore, the conclusion is that the upper limit of reckless
action in some way overlaps with or moves very close to the lower limit of
agreeing to the consequence. In such cases, the court can obviously find
itself in doubt on whether the specific case is a case of wilful negligence
or conditional intent, and can, by applying the principle of in dubio pro
reo, rule more favourably for the defendant - in this case, determine that
there was wilful negligence.

Also, in case of doubt whether the fact based on which the act shall
not be considered a crime, or a fact that exclude criminal liability (for
example: that the crime was performed in self-defense or the defendant
was in factual misconception), exists or not, the court shall again apply
this principle in favour of the defendant and shall bring an acquittal. Still,
in this case it is up to the court to decide if this fact exists (is proven) or
to decide that, based on evidence that goes towards proving such fact,
the court is doubtful about facts that define the crime and therefore shall
decide that those facts are not existent (not proven).

Since the court decides on facts based on evidence presented at trial, it
means that the court applies this principle after the trial and in the phase
of decision making.

When it comes to procedurally relevant facts those are facts in relation to
the application of procedural criminal law. For example, if there is a doubt
about the statute of limitations or immunity from criminal prosecution
etc. the application of the principle of in dubio pro reo by the court shall
lead to dismissal of charges.

On the other hand, in dubio pro reo, generally, does not apply to auxiliary
facts. Auxiliary facts enable the authentication of sources of the legally
relevant facts. Considering their function, the auxiliary facts are only
used to audit other facts. For example, an auxiliary fact is a fact that the
letter, in which the suspect allegedly confesses to a criminal offense, was
forged by a third person, so the fact whether the letter is forged or not is
an “auxiliary fact”, because it is used to determine the credibility of the
source of this legally relevant fact.>° Hence, the auxiliary facts are used
to decide on the opposites (yes or no) as a positive or negative fact; there
is not a third option.

The principle of in dubio pro reo also does not apply to interpretation of
provisions of criminal legislation. It is a question of achieving the ratio
legis of the laws. Having decided about the facts, the court must apply the
legal solution which best serves the meaning of the laws, regardless of
whether that solution is more favourable to the accused.?! In fact, this is
not about the doubt in the genuine sense, but about the correct application

30 Tomasevic, op. cit., p. 277-278.
1 Ppavisie, B., op. cit., p. 68-69.
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of criminal legislation. For example, the jurisprudence considers that
ambush homicide is not a homicide committed in a sly manner, which
would be an aggravating feature of the offense. Even though such a
perception is in favour of the defendant, it is not the result of the court’s
application of the in dubio pro reo principle, but the interpretation of the
term “in the sly manner” as the feature of the offense.

If the court uses circumstantial (indirect) evidence to substantiate
decisive facts then in dubio pro reo can apply in cases where there is either
insufficient number of indications (deficiency of indications) or when the
probative value of indications does not allow for a reliable conclusion
(the unreliability of indications). Both situations are elaborated by the
Supreme Court of Croatia below:

However, all of the prosecutor’s statements don’t cast a doubt on the
correctness of the decision of the Court of first instance according
to which it was not proven that the accused committed the crime
he is charged with because the presented evidence still leave doubt
as to the possibility that someone other than the accused found
cocaine held in gutter of the house. Prosecutor’s claims in the
appeal are indications that indeed point to the accused as the most
suspicious person, but still he was not the only person who possibly
could have left the drugs in that gutter. Therefore, since these
indications together with the other evidence presented still leave
open the possibility that another person held the seized cocaine in
the gutter of the house, which the First instance court took into
consideration, the accused should indeed have been acquitted,
applying the in dubio pro reo principle.3s
and:

In conclusion, it should be noted that, given the absence of necessary
evidence which would undoubtedly point to the participation of
the accused in this otherwise utterly abhorrent crime, the results
of the procedure in fact are reduced to the existence of certain
clues, which don’t have the necessary quality to be considered solid
grounds for a guilty verdict, so in respect of the in dubio pro reo
principle the accused should be acquitted from charges for the
crime, as was done by the Court of first instance333.

Regarding the application of the rule in dubio pro reo in connection with
indications, it is worth to mention the research done by Davor Krapac on
direct and indirect evidence in criminal proceedings, which comes to the
conclusion that courts were more frequently in doubt and applied the
rule in dubio pro reo in those criminal cases in which the indictment was
based on indications than in cases where the indictment was based on
direct evidence.’**

32 Supreme Court of Croatia, Judgment no. I Kz-38/99-3 23.11.2000.

33 Supreme Court of Croatia, Judgment I Kz-479/97, 01.06.2000.

34 Davor Krapac, Neposredni I posredni dokazi u krivicnom postupku (Direct and indirect evidence
in criminal proceedings), Informator, Zagreb, 1982, p. 122
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The understanding that, in order to decide about the existence of certain
facts on the basis of indications, a larger number of logically related
indications are required, was accepted in the case law of the courts of
former SFRY. For example, the Supreme Court of former SFRY in its
judgement from 1970 found that, “where there is no direct evidence that the
defendant perpetrated the criminal offence he/she is charged with, but the
facts of the case are determined on the basis of circumstantial evidence, the
defendant can only be found guilty on the basis of a series of facts established
on the basis of circumstantial evidence, which were undoubtedly established
and are strongly and logically interrelated, so that they present a closed circle
and lead, with complete certainty, to the only possible conclusion that the
defendant perpetrated the criminal offence that is subject of the indictment,
and that the presented evidence exclude any other possibility”.3%

The Supreme Court of Croatia expressed a similar opinion in an older
decision, from 1969, in which it assessed that “even in the absence of
direct evidence, the defendant shall be found guilty if the interrelation of the
circumstantial evidence is such that it represents the links of a chain in full
harmony, and if they, in their entirety, exclude any other possibility >°.

Internal and external doubt

The principle of in dubio pro reo is certainly applicable to the proof of
an uncertain decisive fact. For instance let us assume that, in murder
case, evidence presented by the defendant casts doubt about his presence
on the crime scene. It is possible that things took place as follows: the
prosecutor proved that the defendant had a good motive to kill, that he
was on the crime scene and close enough to stab the victim and that he
had a knife, but eyewitnesses saw another man on the crime scene who
had a knife too, was close enough to stab the victim and after the murder
fled the crime scene; therefore it could be possible that this other man
and not the suspect was the murderer.

In a different case, the evidence presented by the prosecutor may not
be sufficient to establish with certainty whether or not the defendant
actually perpetrated the crime. For instance, the defendant was seen
on the crime scene of the murder, but he was too far to stab the victim
who was stabbed to death. Or, the hypothesis of the prosecution explains
certain facts, but not all of the facts necessary for a guilty verdict: the
prosecutor proved that the defendant had a good motive to kill, that he
was on the crime scene and close enough to stab the victim, but, since
the suspect was blocked by the police immediately after the murder, the
prosecutor should have explained also how it was possible that no knife
was found on the crime scene or in the possession of the defendant. The
failure to explain such a circumstance may leave a reasonable doubt that
somebody else was the Killer.

3% Supreme Court of former SFRY, Judgment KZh. no. 38/70, 22.12.1970.
3% Supreme Court of Croatia, Judgment KZh. no. 1744/68-6, 29.10.1969.
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From the above two perspectives, the doubt can be external and internal.
The external doubt is the one that opposes the hypothesis of the prosecutor
with an alternative view which does not have the characteristic of a mere
logical possibility or ad hoc hypothesis, but the character of practical
rationality and feasibility. On the other hand, the internal doubt is related
to the case of self-contradictoriness of the hypothesis of the prosecutor or
to its inability (or failure) to demonstrate the defendant’s responsibility. In
other words, even if the defendant did not present any piece of evidence
in his favour and remained silent throughout the entire proceedings, the
principle of in dubio pro reo imposes the decision maker to resolve the
doubtful situation in favour of the defendant.

An example of internal doubt is elaborated below by the Appellate Court
Stip deciding upon an appeal raised by the prosecution: The discovered
narcotics in the house of the defendant is not a reliable evidence to determine
the criminal responsibility of the defendant for the crime ‘Unauthorized
manufacture and sale of narcotic drugs, psychotropic substances and
precursors’ (...).3

In this case the Appellate Court confirmed the first instance judgement
which released the defendant from charges, finding that:

(...) less than 50 grams of marijuana found during the search in the
defendant’s home does not represent sufficiently reliable evidence
on the basis of which the criminal responsibility of the defendant
for the criminal offense he is charged for cannot be determined.
None of the evidences presented at the main hearing could establish
with certainty that the found narcotic drug was intended for sale,
especially when facts were established that the defendant was a
long-time registered drug addict and that in the respective period
he was undergoing methadone therapy. The statement of the
medical expert witness confirmed that the relevant narcotic drug
was for personal use, given the fact that in the respective period
the defendant had his methadone therapy reduced, and he really
needed to consume marijuana; according to the expert, it was
normal for him to smoke 5 cigarettes a day. The defence that the
relevant narcotic drug - marijuana was purchased for personal use
was corroborated with the determined facts and circumstances
at the main hearing, that during the search, the drug - marijuana
was found in a prominent place - over the washing machine in
the bathroom and the fact that several butts from handmade
cigarettes were found in the defendant’s home; they were a
mixture of tobacco and dried, crushed tips and leaves of cannabis
plant, but also the fact that during the analysis of the defendant’s
urine sample presence of metabolites and tetra-hydrocannabinol
- a psychoactive substance contained in the plant cannabis, was
detected.. In such a situation of established facts, as well as in case
of absence of evidence proving that the defendant kept the subject

37 Court of Appeal - Stip, Judgment No. KZH - 457/2013.
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narcotics for sale, the intention of the defendant to use the seeds
for production of narcotic drugs cannot be established.*>®

Degree of doubt

The question whether any degree of doubt or only a higher degree of
doubt is necessary for the principle of in dubio pro reo to apply, becomes a
relevant issue that requires more precise determination.

Namely, although the court has to find that all facts that define the crime are
proven (exist) with certainty based on evidence, often this certainty cannot
reach 100 per cent, leaving always a possibility for doubt. Nevertheless,
when there is certainty, the doubt, even if there, becomes irrelevant,
unjustifiable, and as such it will not be taken into consideration. However,
when the doubt is reasonable, it shall mean that the certainty about the
existence of facts that define the crime is not reached (they are not proven),
which results in the application of the principle of in dubio pro reo in favour
of the defendant and his/her acquittal. Therefore, the doubt whether facts
that define the crime exist or not, which is the prerequisite for application
of the principle of in dubio pro reo, must be reasonable.

But, itisajustifiable question whether the degree of doubt for the existence/
non-existence of facts based on which the act shall not be considered a
crime and facts that exclude criminal liability, act of minor significance,
self-defence, extreme necessity, factual and legal misconception and
mental competence (facts in favour of the defendant), need to be equal
with the degree of doubt about facts against the defendant? Namely, unlike
the facts against the defendant, where in dubio pro reo can apply only if
there is a reasonable doubt, for facts in favour of the defendant the lesser
the doubt the better, because the fact, which is already in defendant’s
favour will be less contested if there is less doubt in it.

In that same direction is the opinion of the Supreme Court of Croatia
given in 2014:

(...) This procedural rule, known as the principle in dubio pro reo
lays down the standard of proof, according to which facts to the
detriment of the defendant must be established with certainty,
meaning that their existence must be proven beyond reasonable
doubt. As long as there is doubt in these facts, they may not be
considered established. From this legal provision one can draw the
rule on the standard of proof regarding decisive facts in favour of
the defendant - these facts should be accepted as proven, even if
they are only likely, i.e. if there is still doubt about their existence,
and even if the existence of the fact to the detriment of the
defendant is more likely than the existence of the fact in favour of
the defendant (...)%°.

338 [bid.
3 Supreme Court of Croatia, Judgement Kz. no. 1014/02-8.
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Similar explanation was given by the Appellate Court Belgrade in 2012:

(...)All facts that the accused is charged with must be determined -
proven with certainty in the criminal proceedings, and if not proven
(if there is doubt in their existence) it shall be considered that they
do not exist. Contrary to this, if doubt arises about the existence of
the facts that are in favour of accused, and that evidence does not
exclude such doubt, it shall be considered that such facts exist.(...)340

Although the domestic LCP3* obliges the court to determine whether facts
in favour of the defendant exist (are proven) or not, this can be observed
also from a different angle.

Namely, if there is evidence presented by the defence that is proving
a fact based on which the act shall not be considered a crime, or that
can exclude criminal liability, (for example, evidence of self-defence or
factual misconception), those evidence may raise reasonable doubt in the
prosecutor’s case (i.e. in the facts that define the crime).

If the prosecutor does not manage to refute those beyond reasonable
doubt, the court shall apply the principle of in dubio pro reo not because
there is a reasonable doubt whether facts in favour of the defendant exist
of not, but because there is a reasonable doubt that facts that define the
crime exist. As such, the court shall decide that facts that define the crime
are not proven with certainty, i.e. they do not exist, because the evidence
presented by the defense (that goes in favour of the exclusion of criminal
liability for example) raised reasonable doubt in their existence.

This is because, although the defendant needs to make allegations that
exclude him/her from criminal liability probable, that is to prove it to a
degree which does not mean certainty or truthfulness, he/she does not
have the obligation to prove his/her innocence.: ,The Court finds that the
results of the evidence presented at the first instance trial, and the trial before
the court of second instance, did not provide a reliable basis for the conclusion
that the accused committed the criminal offense in the manner described in the
indictment, and the second instance court acted correctly when it acquitted
the accused of charges.”*

Principle of unfettered consideration of evidence and in dubio pro reo

An important achievement of the modern criminal proceedings in
respect of fact-finding is the application of the principle of unfettered
consideration of evidence. In accordance with this principle, the court
evaluates the presented evidence by using logical and psychological
analysis and is not bound by other legal rules.

30 Court of Appeal Belgrade, Judgment no. 108/12.

M Article 15: “The court and the state authorities shall be obliged to pay equal attention to the
investigation and determination of both facts against and facts in favour of the defendant.”

32 Supreme Court of Republic Srpska, Judgment 84 0 K 009669 10 kz, 15.02.2011
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When discussing the relationship between the principle of unfettered
consideration of evidence and in dubio pro reo, the question arises whether
these principles are in collision. In theory, there are two different
standpoints. According to one, mainly present in older literature, the
in dubio pro reo principle is a formal evidentiary rule which limits the
unfettered consideration of evidence because it instructs the court on how
to resolve the doubt it might find itself in when deciding about facts. , If
the in dubio pro reo rule is regarded as the method for assessment of evidence
or instruction to the Court that any doubt in the existence of facts should be
resolved to the benefit of the accused, then this rule is contrary to the principle
of unfettered consideration of evidence.”*
Such an opinion is not acceptable as it does not take into account the fact
that in dubio pro reo principle applies only when the court has finished
assessing the evidence according to its free consideration, and has not
established with certainty the existence of a decisive fact, but has remained
in doubt. In dubio pro reo principle, which, in such a situation, requires
from the court to decide in favour of the accused is hence not a rule for
evaluating the evidence, but a method for resolving the doubt which
occurs once the evidence has been evaluated. The German Federal court
was right when it warned about the frequent incorrect practice where in
dubio pro reo principle was considered as a rule of evidence rather than a
principle applied in the process of making a judgment.’**
The same position was shared by the Supreme Court of Croatia in few
consecutive decisions, as stated below:
In this regard, it should be noted that the notions contained in the
appeal of the accused are not legally feasible, since it required that
the court, in line with the in dubio pro reo principle, should have
accepted the alternative presented by the defence that is more
favourable for the accused. Namely, this case is not about the doubt
in the facts that is resolved during the criminal proceedings in a
manner that shall be more beneficial for the accused, but simply
about evaluating the credibility of the defendant’s testimony as an
evidentiary instrument, which has been approved by the Appellate
and Supreme Court, to which the appellant was referred to. The
opposite understanding of the meaning and application of the in
dubio pro reo principle, on which the appeal insists, would lead
to absurd situations where the court should accept any, even the
most illogical version of the accused’s defence, only if that version
is more favourable for him.3*

and

5 Zlatari¢, B., Krivi¢éno pravo. Op¢i dio, Zagreb, 1977, p. 89.

34 Safferling, C., Terror and Law - Is the German legal System able to deal with Terrorism? (The
Federal Court of Justice decision in the case against El Motassadeq), German Law Journal, no. 5, 2004,
p. 524.

5 Supreme Court of Republic of Croatia, Judgment I Kz-349/1990-3, 04.09.1990.
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In dubio pro reo is not an evidentiary rule. It only implies that in
criminal proceedings the Court shall decide by reaching a verdict in
a manner that is more favourable for the accused, only if the court,
having thoroughly assessed the individual pieces of evidence and
their relevance with other evidence, still has doubts that cannot
be resolved regarding the existence or nonexistence of facts that
define the crime, or which determine the implementation of certain
provisions of criminal legislation, and it does not contain criteria
which the Court of first instance would be obliged to consider in
the adjudicating process, if certain facts are proven to a certain
degree of probability compared with the others.(...)**

The same approach is shared by the Federal Supreme Court of Bosnia and
Hercegovina and Supreme Court of Republika Srpska:

When even after complete and meticulous evaluation of every
piece of evidence and their relevance to other evidence, the court
could not exclude the possibility that the deficit which incurred in
the business transactions of the company, could have been caused
by other reasons other than the accused appropriating the money,
the court was right to resolve the doubt about the existence of that
adjudicating fact, the defendant’s appropriation of the money she
was entrusted with, by deciding in a way that is more favourable
for the accused.’¥

The in dubio pro reo principle does not mean that the existence of
contradictory evidence by itself excludes the possibility of reliably
determining the relevant facts and that it imposes an obligation
on the court to conclude about the existence or nonexistence of
such facts in the way which is more favourable for the accused.
This principle implies the obligation of the court to conscientiously
evaluate every piece of evidence and its relevance with the rest
of the evidence, especially an assessment of the credibility of
contradictory evidence, and in accordance with such an assessment
to conclude whether certain adjudicating facts can be considered
proven or not proven. If the court, despite of this, remains in doubt
with regard to certain adjudicating facts that define the essential
elements of the criminal offense and on which the application of a
criminal law depends on, that doubt must be resolved in a manner
that is more favourable for the accused.>*®

Therefore, the in dubio pro reo principle does not present a limitation
or derogation from the principle of free evaluation of evidence but, on
contrary, it practically emanates from it.>* When the court is convinced of
the existence of the decisive facts, based on the unfettered consideration
of evidence, the court expresses a belief by rendering a decision resolving

36 Supreme Court of Republic of Croatia, Judgement U-111/80/2010, 06.04.2011.

¥ Supreme Court of Federation Bosnia and Hercegovina, Judgment 09 0 K 014393 13 Kz, 14.01.2014.
54 Supreme Court of Federation Bosnia and Hercegovina, Judgement Kz-610/06, 06.02.2006.

39 Skuli¢, M., op. cit., p. 68.
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the case. However, it is possible that the court, after the assessment of all
evidence, remains in doubt, or does not get convinced of the existence of
decisive facts. In this case, the facts about which the court is in reasonable
doubt are to be interpreted in favour of the defendant. Otherwise, if the
principle of free evaluation of evidence was not part of the criminal
proceedings, and there was a legal value of evidence instead (the law
stipulating explicitly the quantity and quality of evidence required for
conviction as it was the case in the inquisitorial criminal procedure), then
the court would not be able to determine that there is doubt regarding the
existence of decisive facts.

Court reasoning

It is of course worth noting that the free evaluation of evidence by the
court, as a prerequisite for application of the principle of in dubio pro reo
when deciding about decisive facts, cannot be arbitrary, or, as stated in a
decision of the Supreme Court of the Autonomous Province of Vojvodina
“The determination of facts based on the free evaluation of the court shall not
rest solely on the internal subjective conviction of the judge, but must also be
based on the real accuracy of the court’s conclusion based on objective facts”.>>°

The conclusion for the existence of decisive facts, drawn on the basis of
conscientious evaluation, must be explained by the judge in the rationale
to the written guilty verdict. In the guilty verdict the court shall state
the facts that are not disputed, and in regards to the disputed facts, the
court shall elaborate the reasons due to which these facts have been
evaluated as proven or not proven, the evidence from which the facts
derived, the reasons due to which specific motions by the parties were
dismissed, and the reasons based on which the court decided on the legal
issues and especially in ascertaining whether the criminal offense was
committed and whether the accused was criminally responsible. Failing
to do so, and failing to explain its conclusion in the rationale, or failing to
transparently demonstrate the process in which facts were found proven
based on the evidence, constitutes a substantive and absolute violation of
the legal provisions governing the criminal procedure, which must result
in the higher court revoking the judgement.

Legality of evidence can also be seen as an exception to the principle
of unfettered consideration of evidence. Evidence obtained by violating
constitutional principles, international conventions and laws is illegal,
and so is evidence which is a result of illegal evidence, known as the fruit
of poisonous tree.>' As such, the court must at any stage of the proceedings
dismiss any illegal evidence, especially the one obtained by use of torture,
inhumane and degrading treatment.

30 Supreme Court of the Autonomous Province of Vojvodina, Judgement Kz 1206/62, 11.01.1963.
1See Gafgen v Germany, no. 22978/05, § 161, 164-167, ECHR, 01.06.2010.

83



Doubt in Favour of the Defendant, Guilty Beyond Reasonable Doubt

Below can be found an exhaustive elaboration by the Constitutional Court
of Bosnia and Hercegovina from 2006 and 2014 on the court reasoning
and how it may affect the application of the principle of in dubio pro reo:

(...) The unfettered consideration of evidence is, hence, freed of the
legal rules that would a priori determine the probative value of
certain evidence. However, the unfettered consideration of evidence
requires that every item of evidence and its relevance with the rest
of the evidence be explained, and that they be brought into a logical
mutual connection. The principle of unfettered consideration of
evidence does not represent an absolute freedom. This freedom is
limited by general rules and regulations of human thinking, logic
and experience. This is why the court has an obligation to describe
in the verdict rationale the process of evaluation of individual
evidence, to bring every single evidence in relation with other
available evidence and make conclusions as to whether certain facts
are proven. (...) In the light of this, the Constitutional court stresses
that the Court of first instance evaluated the testimonies of several
witnesses as arbitrary, without providing more detail on the basis
of which the Court gained that impression, and not explaining the
process of evaluation of the evidence as required by the principle
of unfettered consideration of evidence. The Constitutional Court
holds that such an explanation does not satisfy the requirement
of careful and conscientious assessment of evidence since the
subjective belief of the court that the appellant committed the
criminal offense he is charged with is not sufficient, but there must
be real truth in the conclusion of the court, explained and grounded
on the objective facts. Regular courts cannot just say that they do
not believe a particular witness just because his testimony is in
contradiction with the testimony of another witness they trust,
nor is it enough to subjectively qualify the evidence as “arbitrary”.
(...)Taking this into account, the Constitutional court finds that
the lack of satisfactory explanation of the appellant’s guilt, and
the lack of objectification of court’s subjective evaluation with a
comprehensive analysis and assessment of the presented evidence,
does not correspond to the demand of a fair trial prescribed in
Article 6 Paragraph 1 of the European convention. The court also
considers that the opinions of the challenged judgments do not
satisfy the obligation of respecting the in dubio pro reo principle.
Based on everything said, the Constitutional Court considers
that the opinions of the disputed judgments do not meet the
requirements of a fair trial, but give the impression of arbitrariness,
so they violated the appellant’s right to a fair trial under Article 6
paragraph 1 of the European Convention.(...)3>?

(...) With regard to the appellant’s allegations about the violation
of the principle of in dubio pro reo, the Constitutional Court

2 Constitutional Court of Bosnia and Hercegovina, Judgment AP 1603/05, 21.12.2006.
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observes that the appellant considers that there was a violation
of the principle in dubio pro reo in this case because the courts
should have interpreted all the dilemmas and contradictions in
favour of the appellant and not against him as they had done. The
Constitutional court emphasizes that the in dubio pro reo principle
is guaranteed in Art. 6 Para. 2 of the European Convention.
According to this principle, everyone is presumed innocent until
proven guilty in accordance with the law. In this sense, if there is
doubt whether a certain person committed a criminal offense he or
sheis charged with, such a doubt should be resolved to the benefit of
the accused. However, in the opinion of this court, the application
of the principle of in dubio pro reo can be challenged in absence of
a comprehensive analysis of all evidence presented in the opinion
of the judgment which eliminates such a doubt. In this particular
case, the Constitutional court states that the explanation of the
analysis performed on all the presented evidence leaves no room
for doubt about the court’s conclusion about the accused’s guilt.
Hence, the Constitutional court finds that the principle of in dubio
pro reo contained in Art. 6 Para. 2 of the European convention has
not been infringed in this particular case, so the appeal is deemed
unfounded.(...)’>3

In dubio pro reo on expert opinions

The testimony of the expert witness is assessed as any other evidence,
according to the principle of unfettered evaluation of evidence. Expert’s
opinion is not binding for the court but represents evidence which the
court evaluates freely, so the court can either accept or reject it. If the court
rejects expert’s opinion, it shall ground its decision on other evidence, and
if there is no such evidence, the court shall conclude that the facts that
were supposed to be proven by an expert witness remain unproven.>**

But the question is what the court should do in a situation when it
does not accept the final opinion of the expert witness because it is not
convinced in his/her accuracy whilst the fact must be determined through
expertise (mandatory forms of expertise). There are two solutions on this.
According to the first, the court can establish the questionable fact despite
the opinion of the expert witness, while according to the other, the court
shall consider the given fact unestablished and shall apply the in dubio
pro reo principle. The first solution can be unacceptable because the
court would, in that case, undertake the function of the expert witness
and violate the principle of division of functions in a criminal procedure
aimed at providing objectivity of the criminal proceeding. According to
the second solution, if the court does not accept the final opinion of the

expert witness, it must conclude that the fact subject of expertise remains

3% Constitutional Court of Bosnia and Hercegovina, Grand Chamber, Judgment AP 4378/10, 24.04.2014.
4 In this context see the judgment of the Supreme Court of Bosnia and Hercegovina, Kz. 1005/77,
See also Kreho, S., Zbirka sudskih odluka iz oblasti Zakona o krivicnom postupku, Sarajevo, 1996, p. 124.
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unproven, i.e. doubtful. This is why in such a case, as well as in other
cases when the court has reasonable doubt about the existence of decisive
facts of the case, it shall apply the in dubio pro reo principle. This theoretic
approach is also supported by case law of the Supreme Court of Croatia:

In the given case there were serious omissions during the
investigation, primarily because the evidence was not gathered on
basis of which it could have been confirmed with great certainty
who was driving the vehicle during the traffic accident, as well
as the fact that there were no eyewitnesses of the event, nor has
the accused provided relevant data in that respect. Bearing in
mind that during the proceedings three medical and one traffic
expert witnesses provided their findings and opinions, and that a
combined medico-legal and traffic expertise were performed, and
what is particularly important, all of the expert witnesses agreed
that it could not be determined with certainty who was behind the
wheel in the moment of the accident, and that none of the evidence
exculpates the accused directly, the conclusion of the First instance
court that in determining these adjudicating facts and following
the complete assessment of the evidence a dilemma remains, can
be considered logical. This dilemma was correctly resolved by the
court who acquitted the accused of the charges in compliance with
the in dubio pro reo principle contained in Art. 340 point 3 CPC”.3%

In practice, it is possible that the expert witness cannot give a definite
answer to a certain question and his/her opinion only allows the possibility
of existence of a decisive fact. Therefore, the question is whether the court
can accept the opinion of the expert witness that is not adamant but only
expresses the possibility of existence of a fact which was subjected to the
expertise. The court can accept an opinion of the expert witness who
expresses only possibility that a decisive fact exists, as it can be seen from
the case law of the Supreme Court of the Federation of BiH:

Therefore, this Court examined, whether due to the expert’s use of
the phrase “most likely”, which relates to the assessment whether
the injury caused to the victim was a result of assault, a doubt
incurred as to the existence of facts defining the criminal offense,
which would, if such is the case, result in the application of the
principle of in dubio pro reo prescribed in Article 3, paragraph 2
of the CPC FBiH. This principle provides that any such doubt or
uncertainty about the existence of facts that define the crime shall
be adjudicated by the Court in a manner that is most favourable
for accused, so the significance and validity of the use of the
aforementioned words by the expert witness should have been
appropriately evaluated. Before answering these questions, the
Court took into account the explanations given by the forensic
expert witness and therefore opted for the conclusion that the stab

% Supreme Court of Croatia, Judgment [ Kz-28/1995-3, 21.01.1997.
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wound that the accused inflicted on the victim’s right side of the
neck (an indisputable fact) is a wound received during an assault.
The expert primarily based such an assessment on the depth of
the wound of 15 cm, which required a strong swing, which is not
the case with defensive injuries where the effect of the knife is not
direct, but the victim merely inflicts lacerations to the attacker.
Having all of this in mind, the descriptions of injuries inflicted
on during assault or in defence are clear and do not overlap, they
are mutually exclusive, because according to the expert witness’
opinion and description, the wound on the right side of the victim’s
neck was a wound inflicted in an attack, and was not defensive. He,
then superfluously and needlessly used the phrase that it was “a
most likely assault wound”, knowing that with the previously given
statement it could only be described as such. (...) If all this is taken
into account then, in opinion of this Court, we cannot say that
there is any doubt about the existence of an activity perpetrated
by the defendant in which, during an assault, the victim received
a stab wound in the right side of her neck, so that in line with in
dubio pro reo principle, the case could be resolved in a way that is
more favourable for the accused. Hence, there is no doubt in the
certainty of this fact which the court established on the grounds of
the forensic expertise that this was a case of a wound inflicted on
the victim during an assault. Precisely due to the fact that there is
no doubt about this relevant circumstance which is a part of the
structure, that is, presents an element of crime, the application of
in dubio pro reo principle is not an option.>®

Considering the fact that during the main hearing, both the prosecution
and the defence may call for an expert witness, it is possible that the two
separate expert witness give different results. In this situation, the Court
must assess both findings and opinions, and opt for the one that is more
convincing, and if in doubt in line with the in dubio pro reo principle, the
court shall accept the one that is more favourable for the defendant.
Such a conduct may not always be accepted, and the Court may engage a
third expert in order to eliminate the existing dilemma. The third finding
and opinion will usually side up with one of the previous two. In this
situation, the Court will accept the finding and opinion of the expert that
is confirmed by the third expertise. But is such a conclusion by the Court
correct? It could be widely discussed whether the court should accept the
fact as proven only based on the circumstance that findings and opinion
of the expert witness were confirmed by another expert witness. What
would happen if the fourth expertise were conducted, which supported
the opinion of the expert witness whose findings and opinion were not
upheld by the third expert witness? If the court was in such a situation,
where there are two different expert findings and opinions supported by

6 Supreme Court of Federation Bosnia and Hercegovina, Judgment 04 0 K 00097110 Kzk, 13.05.2011.
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two pairs, ordering any further expert evaluations would not make any
sense, as the next finding and opinion would logically opt for one of the
opposed findings and opinions, so the court should apply the in dubio pro reo
principle and accept the one which is more favourable for the defendant.?>
Therefore, in case of reasonable doubt whether a certain decisive fact
exists or not, the court shall apply the in dubio pro reo principle, stating
the reasons for it in the rationale of the judgement.’>®

Violation of in dubio pro reo principle as ground for appeal

Since the principle of in dubio pro reo is contained in the law the party
dissatisfied with the decision may ground the appeal on the failure of the
court to apply this principle as a substantive procedural violation, if that
may have influenced the legal and righteous adoption of the judgement.
If the court of appel finds that there is a substantive procedural violation
because of failure of the basic court to apply the in dubio pro reo principle,
it may repeal the first instance decision and refer the case back to the
court of first instance for re-trial.

The court of appeal may also indirectly take into consideration this
principle while checking ex officio if the decision is unclear, contradictory,
or does not contain the reasons for the decisive facts, which is also
a substantive procedural violation. So, if the court of appeal, when
examining the appealed decision, finds that the facts considered proven
do not result from the presented evidence, it may decide that the first
instance court in its rationale to the judgement, reasoned on the decisive
facts significantly contrary to the contents of the presented evidence, thus
committing substantive violation of the criminal procedure law, and that
due to the established violation the facts are considered questionable. In
such case the court of appeal may even hold a hearing in order to correctly
establish the facts of the case and then render a verdict.

For example, the Belgrade Court of Appeal in 2014 found that the trial
Court rightfully concluded that the evidence presented by the prosecutor
was not sufficient since the persons accused of attacking the police during
riots following a political rally, were not identified and it was not confirmed
that they have been in the place of the riots beyond reasonable doubt.
Therefore, the Court of Appeal confirmed the trial Court’s judgement
which correctly concluded that there was no evidence to prove that the
accused committed the crime offense. The Court based its ruling on the
LCP provisions stating that the Court is not entitled to ex officio collect
and present evidence in order to determine the material truth. The First
Instance Court, in the absence of relevant evidence, correctly applied the
rule embodied in Article 16, paragraph 4 of the CPC:

37 Garacic, A., Vjestacenja u kaznenom postupku, Vjestak, br. 1, Zagreb, 1997, p. 3.
»8 Krapac, D., op. cit., p. 477.
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The court may base its judgment, or ruling corresponding to a
judgment, only on facts of whose certainty it is convinced” and
on principle in dubio pro reo referred to in Article 16, paragraph
5 of the CPC. In case the Court has any doubts about the facts on
which criminal proceedings are resting, or about the existence
of the elements of a criminal offence, or about the application
of provisions of criminal law, it shall, in its judgment, or ruling
corresponding to a judgment, rule in favour of the defendant=>>

In another case this court sent the case for a re-trial reasoning that:

During the retrial the court is obliged to examine the existing and
the new evidence, as needed, and to perform a comprehensive
analysis of the examined evidence and of the defence of the
accused, bringing these two together so that the factual evidence
can be established. Accordingly, the same court of first instance
is particularly obliged to assess the credibility of the evidence
presented. The First Instance Court shall comply with the in dubio
pro reo principle, as per Articlel8, paragraph 3 of the LCP. This
means that the court has to determine with certainty all facts
against the accused. 3%

When the appellant claims violation of criminal procedure due to no
application of the principle of in dubio pro reo, he/she must elaborate on
the doubt in the decisive facts in the case and to point the moment in the
first instance decision that cased such a doubt. Cases in which, surely,
the court failed to apply the principle of in dubio pro reo are those where
the court, in its rationale to the judgement, explicitly refers to it or uses a
wording which states that the existence of certain decisive facts has been
established as a possibility only, e.g. “the existence of that fact is likely”,
“it is possible that the fact exists”, and yet the court failed to apply the
principle of in dubio pro reo. The wrongly established facts, which resulted
from such action of the court, are merely a consequence of the failure to
apply the principle.

Here one needs to take into account that the rationale of the first-instance
decision often does not provide grounds for such claims, simplybecause the
court does not elaborate, at least not frequently, that it had doubts about
whether a particular decisive fact exists or not. The opposite situation
is significantly more common in practice, where the basic court in its
rationale does not invoke any doubt when it comes to the decisive facts. In
such cases, obviously, it cannot be concluded that the first instance court
made a wrong decision because it acted contrary to the in dubio pro reo
principle violating the legal provisions from the criminal procedure, but
only that it has wrongly established the facts®!, and as a result of it failed

3 Court of Appeal Belgrade, Judgment Kz 1 668/14.

%0 Court of Appeal Belgrade, Judgment 108/12,15.03.2013.

361 Sijercic-Coli¢, H., Krivicno procesno pravo. Book II. Tok redovnog krivi¢nog postupka i posebni
postupci (Criminal Procedural Law, Regular criminal procedure and separate procedures), Third
updated and revised edition, Law Faculty at the Sarajevo University, Sarajevo, 2012, p. 139.
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to apply the legal provisions which refer to in dubio pro reo. That is visible
in the Supreme Court of Croatia rationales below:

The non-implementation of Article 3 para. 2 of LPC, i.e. the
principle of in dubio pro reo the accused defined as a major violation
of the provisions of the criminal procedure which, in the opinion
of the court did not take place. Namely, the application of this
principle is closely linked to establishing and evaluating the facts
which constitute a criminal offence, i.e. on which the application
of certain provision of criminal legislation depends. In essence, this
is an objection of factual nature and not an objection about the
major violation of the provisions of criminal procedure.’%

And:

As part of the essential violations of criminal procedure as grounds
for appeal, the defendant points out that the court did not apply
the principle in dubio pro reo, thus clearly pointing to a substantial
violation of the criminal procedure. However, contrary to these
appeal arguments, in this particular case, there was no violation of
Article 3, paragraph 2 of the LPC, because, after the presentation
of evidence, none of the relevant facts remained in doubt, which is
why there was no need for the application of this provision.3%

Hence, it is obvious why parties invoke violations to the principle of in
dubio pro reo in its pure form only in exceptional cases. Instead, parties
use other grounds for appeal such as the violation of the right to defence
as a substantive procedural violation, or violation of the Criminal Code or
wrongly established factual situation.

32 Supreme Court of Croatia, Judgment I Kz-827/05-5, 07.11.2007.
3% Supreme Court of Croatia, Judgement I Kz-125/07-6, 17.04.2007.
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FACTS PERTAINING TO THE APPLICATION OF
THE STANDARD BEYOND REASONABLE DOUBT
IN THE ANGLO-SAXON WORLD

As it has been stated before, although the reasonable doubt language
appears in numerous cases from the 1780s onwards, it was not until the
nineteenth century that reasonable doubt as a standard was incorporated
into the US jurisprudence. Scholars observe that US states gradually
accepted the reasonable doubt standard in their own time.3%*

Long before 1970, when the US Supreme Court held in its seminal case
In re Winship*®® that the reasonable doubt standard is required under the
US Constitution, state courts had imposed this standard in state criminal
proceedings. For example, in Robbins v. Ohio (1857), the Ohio Supreme
Court quoted the trial judge’s jury instruction:

In most cases of murder in the first degree, it is necessary to
establish by proof, beyond a reasonable doubt, the fact of killing, the
intent to kill, and the deliberate and premeditated malice...3%°

This instruction is quite progressive, although it is not clear from the
Court’s pithy reference whether the trial judge actually defined the
reasonable doubt standard.

In some of the early cases (discussed below), the courts were not explicitly
dealing with the definition of reasonable doubt. Rather, the courts
attempted to describe reasonable doubt in the context of dealing with
other issues, such as the use of circumstantial evidence, the proper
application of the standard of proof, or whether the jury has the discretion
to acquit when entertaining a reasonable doubt. In dealing with these
issues, the courts never settled on a clear definition of the reasonable
doubt standard, resulting in the confusion and inconsistency that persists
to this day.

In various attempts to describe or clarify the term “reasonable doubt,” the
courts often used even more confusing terms, such as “moral certainty,”
“satisfied conscience,” and “substantial doubt,” or attempted to explain
reasonable doubt by way of analogy or through real-life examples. The
courts did not always use these terms consistently. As a result, despite
the judicial attention devoted to the definition of the reasonable doubt
standard, it remains as unsettled and elusive today as it was when it was
first introduced in the eighteenth century.

After chronologically discussing the early state and US Supreme Court

*4To trace the development of the reasonable doubt standard in different US States, see Morano, p. 520-
21; Shelagh Kenney, Note, Fifth Amendment Upholding the Constitutional Merit of Misleading Reasonable
Doubt Jury Instructions, 85(4) J. Crim. L. & Criminology 989, 989-95 (1995) (hereinafter “Kenney”).

305 Supra n.278.

3% Robbins v. Ohio, 8 Ohio St. 131, 167-68 (1857).
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cases regarding the development of the reasonable doubt standard,
several seminal US Supreme Court cases framing reasonable doubt in
jury instructions are discussed. This will provide the backdrop on how US
Federal Circuit Courts have dealt with instructing on reasonable doubt in
the absence of a settled definition. Throughout this discussion, various
insightful criticisms of the courts decisions are included for contextual
purposes, as well as the author’s views regarding the need to define the
reasonable doubt standard.

Commonwealth v. Harman (1846) and Commonwealth v. Rider (1905)

One of the early examples of how reasonable doubt was used and described
as a standard of proof is the 1846 Supreme Court of Pennsylvania case
Commonuwealth v. Harman,’® which was later reviewed and clarified in
Commonuwealth v. Rider.3%

In Harman, the Court discussed the issue of the level of doubt of an
accused’s guilt that is necessary for an acquittal, stating that the doubt
must be “serious and substantial,” as opposed to “the mere possibility.”3%
Harman was charged with the murder of her infant child. The Court
noted that since all evidence was circumstantial, such evidence would be
sufficient to instruct the jury to exclude in their mind disbelief or doubt
regarding Harman’s guilt.® The Court indicated that the disbelief or
doubt that a juror has must be an “actual and not technical disbelief,”
and that it will be “enough that his conscience is clear.” The Court
concluded that “the law exacts a conviction wherever there is legal
evidence to show the prisoner’s guilt beyond a reasonable doubt, and
circumstantial evidence is legal evidence.””? It instructed the jury that
a doubt to reach an acquittal must be “serious and substantial - not the
mere possibility of a doubt.”’” However, if the jury “can reconcile [the
evidence] to any reasonable hypothesis of innocence, [they] may acquit.”s"*
The use of this discretionary language suggests that the jury may acquit,
as opposed to must acquit, in the presence of an actual reasonable doubt
as to the guilt of the accused.

Later in 1905, in Rider, the Superior Court of Pennsylvania clarified the
position taken in Harman regarding the jury’s discretion to acquit. In
Rider, the instruction given to the jury at trial stated: “[i]f you have any
doubt of the guilt of the defendants ... on the indictments, under the
testimony and the law in the case, you may give the defendants ... the

37 Commonwealth v. Harman, 4 Pa. 269 (1846) (hereinafter “Harman”).
3% Commonuwealth v. Rider, 29 Pa. Super. 621 (1905) (hereinafter “Rider”).
39 Harman, at 274.

0 Harman, at 273.

' Harman, at 273.

2 Harman, at 273 (italics in original).

3 Harman, at 274.

3 Harman, at 274 (emphasis added).
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benefit of that doubt.”” Citing Harman with approval, the Court held
that “[a] doubt, to work an acquittal, must be serious and substantial, not
the mere possibility of a doubt.”¥® However, the Court then distinguished
the position taken in Harman as to how the jury must treat a reasonable
doubt:
An instruction which must reasonably be held to have given a jury
the impression that if they found that such a doubt as the law
recognizes existed ... then they were vested with a discretion to
determine whether the defendant should have the benefit of that
actually existing reasonable doubt, is certainly misleading. The
discretion of the jury is to be exercised in determining whether the
reasonable doubt exists, if they find that such doubt does exist, then,
the legal principle applicable is that they must give the defendant
the benefit of the doubt; not that they may do so in their discretion.>”’

Harman and Rider illustrate that the term “reasonable doubt” was not
treated as a novelty by the Pennsylvania Courts. It had gained some
acceptance in articulating the standard of proof required to reach a guilty
verdict.

Giles v. Georgia (1849)

In Giles v. Georgia,’”® the Supreme Court of Georgia discussed the issue of
a faulty jury instruction regarding the reasonable doubt standard. Giles
concerned an appeal of a conviction for libel. The defendant appealed on
the basis that the trial judge erred in instructing the jury on “the degree
of conviction which should rest on their minds before they found the
prisoner guilty.”? The defendant specifically contested the trial judge’s
statement that though “the defendant was entitled to the benefit of any
doubts ... they must be reasonable doubts, not a ‘may be so,” or a ‘might
be s0.”738 In addressing this issue, the Court attempted to define the
reasonable doubt standard.

The Court relied on several English treatises on the development of the
term “reasonable doubt.” One of the treatises relied upon was Macnally’s
Rules of Evidence on Pleas of the Crown, wherein he stated that “if a
jury entertain a reasonable DOUBT upon the truth of the testimony of
witnesses, given upon the issue, they are sworn well and truly to try,
they are bound in conscience to deliver the prisoner from the charge
found against him in the indictment, by giving a verdict of not guilty.”%
Macnally referred to Sir Edward Coke, who “exhortled] juries not to give
their verdict against a prisoner, without plain, direct, and manifest proof

5 Rider, at 625 (emphasis added).

3% Rider, at 625.

77 Rider, at 626 (emphasis added).

8 Giles v. Georgia, 6 Ga. 276 (1849) (hereinafter “Giles”).
39 Giles, at 284.

380 Giles, at 284 (emphasis added).

I Macnally, p. 2 (emphasis in original).
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of his guilt, which implies, that where there is doubt, the consequence
should be acquittal of the party on trial.”38?

The Court acknowledged that although Macnally’s statement was “well
calculated to mislead Juries,” it agreed with his interpretation of the
standard.’® The Court referred to Macnally’s reminder that jurors
have the duty “before they pronounce a verdict of condemnation, to ask
themselves whether they are satisfied, beyond the probability of doubt,
that he is guilty of the charge alleged against him in the indictment.”3%
The Court noted Justice Chamberlain’s jury charge in The King v. Patrick
Finny that “if there be a doubt, I take it to be a clear maxim, founded in
humanity as well as law, that you must acquit the prisoner.”3%

The Court also noted with approval the work of Starkie, stating that
“absolute, mathematical or metaphysical certainty is not essential; and
besides, in judiciary investigations, it is wholly unattainable. Moral
certainty is all that can be required.”® Starkie stated that “to acquit
upon light, trivial and fanciful suppositions, and remote conjectures, is
a virtual violation of the juror’s oath[;]” however, “a juror ought not to
condemn unless the evidence exclude[s] from his mind all reasonable
doubt as to the guilt of the accused, and ... unless he be so convinced by
the evidence that he would venture to act upon that conviction in matters
of the highest concern and importance to his own interest.”’¥ The Court
agreed that the treatises fairly reflected the language used in the jury
instruction given by the trial judge.’8®

The Court stressed that guilt need not “always be established by
demonstrative and irrefragable evidence. It is enough that the evidence,
whatever its character, whether positive or presumptive, direct or
circumstantial, satisfies the understanding and conscience of the Jury.”3®
The Court used multiple terms to describe the standard of proof in criminal
cases: “reasonable doubt,” “moral certainty,” and “satisfied conscience.”
As discussed in the previous subsections, these are vague and loaded
terms, which convey different meanings and add to the confusion. It
does not appear that the Court used these terms to communicate distinct
standards, but rather as synonyms in an attempt to clarify the reasonable
doubt standard, whether successfully or not. The Court’s interchangeable
use of these terms demonstrates a substantial lack of clarity in the
definition of reasonable doubt.

82 (Giles, at 285, citing Macnally, p. 2.

3 Giles, at 284.

%4 Giles, at 285, citing Macnally, p. 3 (emphasis added).

3 Giles, at 285, citing Macnally, p. 5, citing The King v. Patrick Finny, at a Commission of Oyer and
Terminer, Dublin, January 1798, 38 Geo. 111, Ridgeway’s Rep. 147.

3% Giles, at 285 (emphasis added), citing Starkie, p. 514.

37 Starkie, p. 514.

38 Giles, at 285.

3% Giles, at 286 (italics in original).
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Commonwealth v. Webster (1850)

The Supreme Court of Massachusetts case Commonwealth v. Webster3*°
has endured to this day for the instruction given to the jury by Chief
Justice Lemuel Shaw, but it was nonetheless infamous at the time due
to the public profile of the victim and the accused. Dr. John Webster, a
professor of chemistry at Harvard University, was accused of murdering
his colleague, Dr. George Parkman, who was a well-known figure around
Boston.**! Webster discussed the level of certainty necessary to warrant a
conviction based on circumstantial evidence and provided a definition of
the reasonable doubt standard.>?

The Court noted that this was a case “to be proved, if proved at all, by
circumstantial evidence.”” It indicated that because “[c]rimes are
secret” it becomes necessary to use “all other modes of evidence besides
that of direct testimony, provided such proofs may be relied on as leading
to safe and satisfactory conclusions.”’** However, “great care and caution
ought to be used in drawing inferences from proved facts,” as “[t]he
common law appeals to the plain dictates of common experience and
sound judgment; and the inference to be drawn from the facts must be a
reasonable and natural one, and, to a moral certainty.... It is not sufficient
that it is probable only: it must be reasonable and morally certain.”>*> The
Court then added that “inferences drawn from independent sources,
different from each other, but tending to the same conclusion, not only
support each other but do so with an increased weight.”>® “[A]ll the facts
proved must be consistent with each other, and with the main fact sought
to be proved....”> Thus, if any fact “necessary to the conclusion is wholly
inconsistent with the hypothesis of the guilt of the accused, it breaks
the chain of circumstantial evidence upon which the inference depends;
and, however, plausible or apparently conclusive the other circumstances
may be, the charge must fail.”*® Furthermore, “[i]t is not sufficient that
[the circumstances] create a probability, though a strong one; and if,
therefore, assuming all the facts to be true which the evidence tends to
establish, they may yet be accounted for upon any hypothesis which does
not include the guilt of the accused, the proof fails.”%

39 Commonwealth v. Webster, 59 Mass. 295 (1850) (hereinafter, “Webster”).

1 Webster, at 295, 300.

92 Webster, at 310-20.

395 Webster, at 310.

¥ Webster, at 311, citing Edward Hyde East, A Treatise of the Pleas of the Crown c. 5, § 11 (P. Byrne 1806).
% Webster, at 312-13 (emphasis added).

3% Webster, at 317.

7 Webster, at 318.

98 Webster, at 318-19.

399 Webster, at 319.
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Chief Justice Shaw went on to define the reasonable doubt standard:

Then, what is reasonable doubt? It is a term often used, probably
pretty well understood, but not easily defined. It is not mere possible
doubt; because every thing relating to human affairs, and depending
on moral evidence, is open to some possible or imaginary doubt. It
is that state of the case, which, after the entire comparison and
consideration of all the evidence, leaves the minds of jurors in that
condition that they cannot say they feel an abiding conviction, to a
moral certainty, of the truth of the charge. The burden of proof is
upon the prosecutor. All the presumptions of law independent of
evidence are in favor of innocence, and every person is presumed
to be innocent until he is proved guilty. If upon such proof there is
reasonable doubt remaining, the accused is entitled to the benefit
of it by an acquittal. For it is not sufficient to establish a probability,
though a strong one arising from the doctrine of chances, that
the fact charged is more likely to be true than the contrary, but
the evidence must establish the truth of the fact to a reasonable
and moral certainty; a certainty that convinces and directs the
understanding, and satisfies the reason and judgment, of those who
are bound to act conscientiously upon it. This we take to be proof
beyond reasonable doubt; because if the law, which mostly depends
upon considerations of a moral nature, should go further than this,
and require absolute certainty, it would exclude circumstantial
evidence altogether.*°

Chief Justice Shaw’s definition of reasonable doubt would be widely
adopted by other courts. For instance, in Victor v. Nebraska (1994), the US
Supreme Court noted with approval the Webster definition as “probably
the most satisfactory definition given to the words ‘reasonable doubt’ in
any case known to criminal jurisprudence.”*%

Some commentators criticized the Webster charge.**? Judge May, a
contemporary of Justice Shaw, noted that although the attempt to define
reasonable doubt in Webster was “unsuccessful” and “unfortunate,” “the
effort to give it a more practical and comprehensible exposition gives
promise of a reform which must be hailed with satisfaction.”* William
Trickett in his article, Preponderance of Evidence, and Reasonable Doubt
(1906), criticized Chief Justice Shaw’s instruction arguing that “it is
impossible to see how an ordinary juror is to be aided by being told that if
he is morally certain of the prisoner’s guilt, he is to convict him.”*0*

400 Webster, at 320 (emphasis added).

401Victor v. Nebraska, 511 U.S. 1, 7 (1994) (hereinafter “Victor’).

402 See infra subsection Post-Victor Jurisprudence of the US Circuit Courts of Appeal.
405 May, p. 663-64.

404 Trickett, p. 85.
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Miles v. United States (1881)

Miles v. United States was the first case in which the US Supreme Court
addressed the issue of the definition of the reasonable doubt standard. As
one of the grounds of error, the petitioner referred to the jury instruction
defining reasonable doubt:*%
The prisoner’s guilt must be established beyond reasonable doubt.
Proof beyond a reasonable doubt is such as will produce an abiding
conviction in the mind to a moral certainty that the fact exists that
is claimed to exist so that you feel certain that it exists. A balance
of proof is not sufficient. A juror in a criminal case ought not to
condemn unless the evidence excludes from his mind all reasonable
doubt; unless he be so convinced by the evidence, no matter what
the class of the evidence, of the defendant’s guilt, that a prudent
man would feel safe to act upon that conviction in matters of
the highest concern and importance to his own dearest personal
interests.4%

The US Supreme Court found no error in this instruction. The US Supreme
Court relied on several state cases, including Webster and Giles, reasoning
that:

The evidence upon which a jury is justified in returning a verdict
of guilty must be sufficient to produce a conviction of guilt, to the
exclusion of all reasonable doubt. Attempts to explain the term
“reasonable doubt” do not usually result in making it any clearer
to the minds of the jury. The language used in this case, however,
was certainly very favourable to the accused and is sustained by
respectable authority.*”

Portentously, the US Supreme Court observed that attempts to clarify
the term “reasonable doubt” would likely result in confusion, rather than
clarity. Although the US Supreme Court explicitly recognized the dangers
of attempting to define the term “reasonable doubt,” it did not suggest
any solution to the potential problem.

Professor Miller W. Shealy Jr. notes in his analysis of Miles the failure of
the Court at this early stage “to firmly settle on a definition marks the
origin of the problem.”408

405 Miles v. United States, 103 U.S. 304, 312 (1881) (hereinafter “Miles”).

40 Miles, at 309.

47 Miles, at 312, citing Webster; Arnold v. State, 23 Ind. 170 (1864); State v. Nash, 7 lowa 347 (1858); State
v. Ostrander, 18 lowa 435 (1865); Donnelly v. State, 26 N.J.L. 601 (1857); Winter v. State, 20 Ala. 39 (1852);
Giles.

48 Shealy, p. 233, supra n.21.
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Hopt v. Utah (1887)

As predicted, in 1887, six years after Miles, the US Supreme Court was
confronted again with the definition of the reasonable doubt standard
in Hopt v. Utah.*® A district court in Utah had convicted the petitioner
of murder and sentenced him to death.*® One of the grounds of appeal
was the trial judge’s instruction to the jury on the meaning of reasonable
doubt.*" The trial judge had charged the jury as follows:

[I]f you can reconcile the evidence before you upon any reasonable
hypothesis consistent with the defendant’s innocence, you should
do so, and in that case find him not guilty...

[A] reasonable doubt is a doubt based on reason, and which is
reasonable in view of all the evidence. And if, after an impartial
comparison and consideration of the evidence, you candidly say that
you are not satisfied of the defendant’s guilt, you have a reasonable
doubt; but if, after such impartial comparison and consideration
of all the evidence, you can truthfully say that you have an abiding
conviction of the defendant’s guilt, such as you would be willing to
act upon in the more weighty and important matters relating to
your own affairs, you have no reasonable doubt.*?

The US Supreme Court approved this definition and, in doing so, also
discussed the Webster jury instruction. It noted that difficulty arises
from the Webster instruction because “the words ‘to a reasonable and
moral certainty’ add nothing to the words ‘beyond a reasonable doubt;’
one may require explanation as much as the other.”*3 The US Supreme
Court further referred to Webster, stating:

It was there also said, that an instruction to the jury that they
should be satisfied of the defendant’s guilt beyond a reasonable
doubt, had often been held sufficient, without further explanation.
In many cases, it may undoubtedly be sufficient. It is simple, and
as a rule to guide the jury is as intelligible to them generally as any
which could be stated, with respect to the conviction they should
have of the defendant’s guilt to justify a verdict against him. But
in many instances, especially where the case is at all complicated,
some explanation or illustration of the rule may aid in its full and
just comprehension.**
409 Hopt v. Utah, 120 U.S. 430 (1887) (hereinafter “Hopt”). This appeal arose out of Hopt’s fourth
conviction for the murder of John F. Turner. The three previous convictions had each been overturned
by the US Supreme Court. The repeated appeals led to a total time span of seven years between the
murder and Hopt's execution, which frustrated the people of Utah and caused the public lynching of
five alleged criminals. See Kimberly S. Hanger, The Frederick Hopt Murder Case: A Darker Side of Utah
Territorial History, 6(0) UCLA Hist. J. 83 (1985).
40 Fopt, at 430.
41 Hopt, at 431.
42 Hopt, at 439.
45 Hopt, at 440.
414 Hopt, at 440.
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The US Supreme Court regarded with favour the trial judge’s reference to
weighty and important concerns in the jurors’ lives:

[A]n illustration like the one given in this case ... would be likely to aid
them to a right conclusion, when an attempted definition might fail.*>

By this statement, the US Supreme Court generally approved of the use
of analogies when instructing juries on the meaning of reasonable doubt.
Shealy argues that instead of leaving the discretion of whether or not to
define the term “reasonable doubt” to the trial judges, the US Supreme
Court should have embraced the Webster definition more firmly. By doing
so, the US Supreme Court might have “spared the confusion that currently
reigns in this area of the law.”4

Holland v. United States (1954)

In Holland v. United States, the US Supreme Court approved of a jury
instruction describing reasonable doubt as “the kind of doubt ... which you
folks in the more serious and important affairs of your own lives might be
willing to act upon.”#” This description reinforced the use of analogies to
describe reasonable doubt.*®

The US Supreme Court also approved of the statement in Miles that “[a]
ttempts to explain the term ‘reasonable doubt’ do not usually result in
making it any clearer to the minds of the jury.”#® While the Court noted
that the jury instruction should have been phrased in terms of “hesitate
to act” rather than “willing to act upon,” it believed that “the instruction
as given was not of the type that could mislead the jury into finding no
reasonable doubt when in fact there was some.”*?°

In re Winship (1970)

The year 1970 was a watershed moment for the reasonable doubt standard.
The US Supreme Court in Winship granted constitutional status to the
reasonable doubt standard.

Winship dealt with the question of “whether proof beyond a reasonable
doubt is among the ‘essentials of due process and fair treatment’ required
during the adjudicatory stage when a juvenile is charged with an act
which would constitute a crime if committed by an adult.”*! The Court
put forward two reasons to support its holding. First, the Court reasoned
that the reasonable doubt standard “is a prime instrument for reducing
the risk of convictions resting on factual error” since “[it] provides

45 Hopt, at 441.

46 Shealy, p. 235.

47 Holland v. United States, 348 US 121, 140 (1954) (hereinafter “Holland”").
418 Power, p. 57.

49 Holland, at 140, citing Miles, at 312.

420 Holland, at 140.

41 Winship, at 359.
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concrete substance for the presumption of innocence,”*??> and “because of
the possibility that he may lose his liberty upon conviction and because of
the certainty that he would be stigmatized by the conviction.”*? Second,
the Court reasoned that the reasonable doubt standard is “indispensable
to command the respect and confidence of the community in applications
of the criminal law,” giving individuals the confidence that “[their]
government cannot adjudge [them] guilty of a criminal offence without
convincing a proper factfinder of [their] guilt with utmost certainty.”**
The Fourteenth Amendment to the US Constitution provides that no
State “shall deprive any person of life, liberty, or property, without due
process of law.” The Court explicitly held that “the Due Process Clause
[of the Fourteenth Amendment to the US Constitution] protects the
accused against conviction except upon proof beyond a reasonable doubt
of every fact necessary to constitute the crime with which he is charged.”**»
This was a radical decision with broad implications.*?® The Court read
the reasonable doubt standard into the US Constitution, though it is not
explicitlyin it. Forlornly, the Court did not define reasonable doubt. Some
have criticized the US Supreme Court for failing to address the central
issue of how and to what extent should the reasonable doubt standard be
defined in jury instructions?

Jon O. Newman (Chief Judge of the US Court of Appeals for the Second
Circuit)advances several compelling arguments. He argues that in Winship
the Court failed to consider “the critically related issue of whether the
Constitution set some standard for assessing the sufficiency of evidence
that would permit a valid conviction under the ‘reasonable doubt’

42 Winship, at 363.

4% Winship, at 363.

44 Winship, at 364.

45Winship, at 364. See also Section 1 of the Fourteenth Amendment to the United States Constitution.
46 Shealy aptly notes that “the implications of the Court’s holding in Winship were nothing less than
revolutionary to criminal law. Ultimately, Winship and its progeny substantially changed the rules
applying to many affirmative defences and some lesser included offenses. In the case of affirmative
defences, the defendant no longer has the burden of persuasion. Once such defences are raised, that
is, once the defendant has met a ‘burden of production,” the burden to disprove the existence of an
affirmative defence shifts to the prosecution.” See Shealy, p.231, note 28. Shealy relies on several
post-Winship cases, dealing with claims that the jury instruction regarding the standard of proof
violated due process rights: Montana v. Egelhoff, 518 U.S. 37, 54 (1996), holding that “[t]he Due Process
Clause, U.S. Const. amend. XIV, requires proof beyond a reasonable doubt of every fact necessary to
constitute the charged crime, and a jury instruction which shifts to the defendant the burden of
proof on a requisite element of mental state violates due process”; Martin v. Ohio, 480 U.S. 228, 230-
31 (1987), holding that “[ulnder Ohio law, every person accused of an offense is presumed innocent
until proven guilty beyond a reasonable doubt, and the burden of proof for all elements of the
offense is upon the prosecution.... The burden of going forward with the evidence of an affirmative
defence and the burden of proof by a preponderance of the evidence, for an affirmative defence,
is upon the accused.” See also Francis v. Franklin, 471 U.S. 307, 313 (1985), holding that “[t]he Due
Process Clause of the Fourteenth Amendment protects the accused against conviction except upon
proof beyond a reasonable doubt of every fact necessary to constitute the crime with which he is
charged. This constitutional principle prohibits the state from using evidentiary presumptions in a
jury charge that have the effect of relieving the state of its burden of persuasion beyond a reasonable
doubt of every essential element of a crime.” See also Sandstrom v. Montana, 442 U.S. 510, 516-17
(1979); Patterson v. New York, 432 U.S. 197, 220-21 (1977); Mullaney v. Wilbur, 421 U.S. 684, 706 (1975).
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standard.”*”” By failing to consider this issue, Newman rightly observes
that the Court left room for controversial interpretations of the standard
of proof.*?® Referring to Jackson v. Virginia**® - in which the US Supreme
Court addressed the issue of whether and how the reasonable doubt
standard affected the constitutional sufficiency of evidence in a criminal
case - Newman argues that the Court incorrectly interpreted the Winship
holding by making two different statements about its requirements. 43°

In Jackson, the Court stated: (1) “[a]fter Winship the critical inquiry ... must be
... whether the record evidence could reasonably support a finding of guilt
beyond a reasonable doubt;” and (2) “the relevant question is whether any
rational trier of fact could have found the essential elements of the crime
beyond a reasonable doubt.”*® Newman interprets the first statement as
follows: “whether the law’s ubiquitous reasonable person, in this case, a
reasonable jury, could find the matter proven by the requisite degree of
persuasion, in this case beyond a reasonable doubt.”*? In his view, this is
the correct test for determining sufficiency of evidence.*

The second statement, according to Newman, presents the idea of a
“random distribution of reasonable juries, with the risk of creating the
misleading impression that just one of them needs to be persuaded beyond
a reasonable doubt.”** Newman argues that the second statement “shifts
the emphasis away from the law’s construct of the reasonable jury and
conjures up the image of a vast random distribution of reasonable juries.”*>
He also observes - as the case law that follows shows - that only the second
sentence hasbeen followed by most appellate courts since the Jackson case.*®
Newman suggests “courts must do more than verbalize the ‘reasonable
doubt’ standard in jury instructions,”*” and jury instructions must be
made clearer. He recommends the Federal Judicial Center Pattern
Criminal Jury Instructions:*

Proof beyond a reasonable doubt is proof that leaves you firmly
convinced of the defendant’s guilt. There are very few things in
this world that we know with absolute certainty, and in criminal

“7Jon O. Newman, Beyond “Reasonable Doubt”, 68 N.Y.U. L. Rev. 979, 986 (1993) (hereinafter “Newman”).
48 Newman, p. 986.

49 Jackson v. Virginia, 443 US 307, (1979) (hereinafter “Jackson”).

40 Newman, p. 987, citing Jackson, at 316-317.

#1 Jackson, at 318-319 (italics in original).

42 Newman, p. 987.

43 Newman, p. 987.

44 Newman, p. 987.

45 Newman, p. 987.

46 Newman, p. 988, citing United States v. Gordils, 982 F.2d 64, 70 (2d Cir. 1992), cert. denied, 113 S.
Ct.1953 (1993); United States v. Chaney, 964 F.2d 437, 448 (5th Cir. 1992); United States v. Beddow, 957
F.2d 1330, 1334 (6th Cir. 1992); United States v. Long, 905 F.2d 1572, 1576 (D.C. Cir.), cert. denied, 498 U.S.
948 (1990); United States v. Linn, 880 F.2d 209, 215 (9th Cir. 1989).

7 Newman, p. 990.

48 The Pattern Instructions are non-binding model instructions developed by the Federal Judicial
Center, an education and research agency for the federal courts, established in 1967 to promote
improvements in judicial administration.
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cases, the law does not require proof that overcomes every possible
doubt. If based on your consideration of the evidence, you are
firmly convinced that the defendant is guilty of the crime charged,
you must find him guilty. If on the other hand, you think there is a
real possibility that he is not guilty, you must give him the benefit
of the doubt and find him not guilty.*°

Newman points out that “the misleading phrase about a doubt ‘based on
reason’” and the “ambiguous language about ‘hesitating on important
matters’” are absent from the Federal Judicial Center Pattern Criminal
Jury Instructions.*® Newman also maintains that the appellate standard
for assessing the sufficiency of evidence should be redefined as the
“reasonable jury” standard, instead of the “any rational trier” standard.**
The US Supreme Court next discussed the jury instructions defining
reasonable doubt in Cage v. Louisiana,**? Sullivan v. Louisiana**’ and Victor
v. Nebraska.*** In Cage, the US Supreme Court invalidated the trial court’s
use of the terms “substantial doubt” and “grave uncertainty” in describing
reasonable doubt, finding the trial jury instruction unconstitutional.**
Subsequently, in Sullivan the Court addressed the issue of the effects
that errors during trial have on an appellate court’s review, holding that
a constitutionally deficient reasonable doubt instruction was an error
resulting in the automatic reversal on appeal. In Victor, the US Supreme
Court discussed the concept of “moral certainty,” concluding that the
jury’s understanding of “moral certainty” was unlikely to suggest a lower
standard of proof than due process requires.*®

Cage v. Louisiana (1990)

In Cage, the US Supreme Court delivered a per curiam (unanimous)
opinion reversing the judgment of the Supreme Court of Louisiana and
holding that the jury instruction given at trial “violated the reasonable
doubt requirement protected by the due process clause.”*

The trial judge instructed the jury:

[A reasonable doubt] is one that is founded upon a real tangible
substantial basis and not upon mere caprice or conjecture. It must
be such doubt as would give rise to a grave uncertainty, raised in your
mind by reasons of the unsatisfactory character of the evidence or
lack thereof. A reasonable doubt is not a mere possible doubt. It
is an actual and substantial doubt. It is a doubt that a reasonable

4 Newman, p. 991, citing Federal Judicial Center, Pattern Criminal Jury Instructions 28, instruction 21 (1987).
4“0 Newman, p. 991.

“I'Newman, p. 991.

42 Cage v. Louisiana, 498 U.S. 39 (1990) (hereinafter, “Cage”).

43 Sullivan v. Louisiana, 113 S. Ct. 2078, 2082 (1993) (hereinafter “Sullivan”).

4 Victor supra n. 401.

4 Cage, at 39.

46 Victor, at 9-17.

4“7 Cage, at 39.
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man can seriously entertain. What is required is not an absolute or
mathematical certainty, but a moral certainty.**®

The US Supreme Court found that the words “substantial” and “grave” used
in the jury instructions at trial suggested a higher degree of doubt required for
acquittal than under the reasonable doubt standard. The US Supreme Court
reasoned that “[wlhen those statements are then considered with reference
to “moral certainty,” rather than evidentiary certainty, it becomes clear that
a responsible juror could have interpreted the instruction to allow a finding of
guilt based on a degree of proof below that required by the Due Process Clause.”**
Critics note that Cage failed to clarify whether the unconstitutionality
of a jury instruction depended on the presence of the critical terms
“substantial doubt,” “grave uncertainty,” and “moral certainty.”**°

Sullivan v. Louisiana (1993)

In Sullivan, the US Supreme Court dealt with the effects that errors
during trial have on an appellate court’s review of the case.*' The Court
held that a constitutionally deficient reasonable doubt instruction was an
error resulting in automatic reversal on appeal.**?

In Sullivan, the petitioner was charged and convicted of first-degree
murder. At trial, the judge gave a definition of reasonable doubt essentially
identical to the one held to be unconstitutional in Cage.*®> On appeal,
the Supreme Court of Louisiana upheld the conviction, finding that the
erroneous instruction was a harmless error.*>*

The US Supreme Court reversed the Supreme Court of Louisiana’s
decision. It reasoned that in deciding whether the error was harmless, the
reviewing court must consider what effect the error had upon the guilty
verdict in the case at hand.*> The US Supreme Court further elaborated:

The inquiry, in other words, is not whether, in a trial that occurred
without the error, a guilty verdict would surely have been rendered,
but whether the guilty verdict actually rendered in this trial was
surely unattributable to the error.*®

The US Supreme Court reasoned “to hypothesize a guilty verdict that
was never in fact rendered - no matter how inescapable the findings to
support that verdict might be - would violate the jury-trial guarantee.”*”’

48 Cage, at 40 (italics in original).

49 Cage, at 41.

450 See Matt Nichols, Victor v. Nebraska: The “Reasonable Doubt” Dilemma, 73 N.C. L. Rev. 1709, 1720
(1995) (hereinafter “Nichols”). See also Uviller, p. 35.

1 Sullivan, at 275.

2 Sullivan, at 282.

45 Sullivan, at 277.

4 Sullivan, at 277.

45 Sullivan, at 279, citing Chapman v. California, 386 U.S. 18, 24 (1967).
46 Sullivan, at 279, (italics in original).

47 Sullivan, at 279.
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The Court further reasoned:

[T]he essential connection to a ‘beyond a reasonable doubt’ factual
finding cannot be made where the instructional error consists of a
misdescription of the burden of proof, which vitiates all the jury’s
findings. A reviewing court can only engage in pure speculation -
its view of what a reasonable jury would have done. And when it
does that, ‘the wrong entity judge[s] the defendant guilty.’#>

The Court recalled the distinction between structural errors, being
“structural defectsin the constitution of the trial mechanism, which
defy analysis,” and harmless errors, “which may be quantitatively
assessed in the context of other evidence presented.”** Thus, the
Court held that the deprivation of the right to a jury verdict of guilt
beyond a reasonable doubt “with consequences that are necessarily
unquantifiable and indeterminate, unquestionably qualifies as
structural error.”4%0

Victor v. Nebraska (1994)

The US Supreme Court revisited the issue of faulty jury instructions
in Victor. However, it did not take the opportunity to provide a clear
definition of the reasonable doubt standard.

Victor concerned two separate actions: the petitioners in State v. Victor*®
and People v. Sandoval*®?> were individually convicted of murder and
sentenced to death, and appealed the constitutionality of their respective
jury instructions defining reasonable doubt.

Sandoval had been convicted of a double homicide.*®> In his case, the jury
was instructed:

Reasonable doubt is defined as follows: It is not a mere possible
doubt; because everything relating to human affairs, and depending
on moral evidence, is open to some possible or imaginary doubt. It
is that state of the case which, after the entire comparison and
consideration of all the evidence, leaves the minds of the jurors in
that condition that they cannot say they feel an abiding conviction,
to a moral certainty, of the truth of the charge.**

Victor was convicted of first-degree murder. Similar instructions were
given to the jury in his trial:

“Reasonable doubt” is such a doubt as would cause a reasonable
and prudent person, in one of the graver and more important
transactions of life, to pause and hesitate before taking the

48 Sullivan, at 279.

49 Sullivan, at 281, citing Arizona v. Fulminante, 499 U.S. 279, 309 (1991).
40 Sullivan, at 281-82.

41 State v. Victor, 235 Neb. 770 (1990).

42 People v. Sandoval, 4 Cal. 4th 155 (1992).

465 Victor, at 7.

44 Victor, at 7 (italics in original).
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represented facts as true and relying and acting thereon. It is
such a doubt as will not permit you, after full, fair, and impartial
consideration of all the evidence, to have an abiding conviction,
to a moral certainty, of the guilt of the accused. At the same time,
absolute or mathematical certainty is not required. You may be
convinced of the truth of a fact beyond a reasonable doubt and yet
be fully aware that possibly you may be mistaken. You may find an
accused guilty upon the strong probabilities of the case, provided
such probabilities are strong enough to exclude any doubt of
his guilt that is reasonable. A reasonable doubt is an actual and
substantial doubt reasonably arising from the evidence, from the
facts or circumstances shown by the evidence, or from the lack of
evidence on the part of the State, as distinguished from a doubt
arising from mere possibility, from bare imagination, or from
fanciful conjecture.*%

Sandoval and Victor argued that these instructions, which included
references to “moral certainty,” “substantial” and “grave” doubts, and
“strong probabilities” of the case, overstated the degree of doubt necessary
for acquittal and therefore unconstitutionally lowered the prosecutions’
burden of proof.*® After the respective state Supreme Courts of California
and Nebraska affirmed their convictions, the defendants filed petitions to
the US Supreme Court, and their cases were consolidated.

On appeal, the US Supreme Court reaffirmed the convictions by majority.
The Court held, Justice O’Connor delivering the judgment for the majority,
that the Constitution neither prohibited nor required trial courts to
define the term “reasonable doubt.”*” She noted that the Court had
only once held an instruction on the definition of reasonable doubt to
be unconstitutional, that the use of the terms “substantial” and “grave”
suggest to an ordinary juror a higher degree of doubt than the standard
required for an acquittal.*® Justice O’Connor noted that no particular
form of words is required in jury instructions; “[r]ather ‘taken as a whole,
the instructions [must] correctly convey the concept of reasonable doubt
to the jury.’”#%

Both Sandoval and Victor challenged the use of the term “moral certainty”
in their respective jury instructions.*® The Court stated that it “do[es] not
condone the use of the phrase”*" and “do[es] not countenance its use[;]”*?
however, the inclusion of the phrase did not render the instructions
unconstitutional.*”

45 Victor, at 18 (italics in original).
6 Victor, at 14-22.

47 Victor, at 26.

48 Victor, at 6, citing Cage, at 41.

49 Victor, at 5, citing Holland, at 140.
40 Victor, at 16, 21.

“1Victor, at 16.

42 Victor, at 21.

45 Victor, at 22.

105



Doubt in Favour of the Defendant, Guilty Beyond Reasonable Doubt

Regarding Sandoval’s claim, Justice O’Connor noted that the instruction
given to the jury, in that case, was based on Chief Justice Shaw’s instruction
from Webster.** She noted with approval that the Webster definition was
“probably the most satisfactory definition given to the words ‘reasonable
doubt’ in any case known to criminal jurisprudence.”*

Sandoval’s main objection was to the use of the terms “moral evidence”
and “moral certainty” used by the trial judge in the jury instruction.*®
Justice O’Connor stated that “when Chief Justice Shaw penned the Webster
instruction in 1850, moral certainty meant a state of subjective certitude
about some event or occurrence.”*” She noted that previous US Supreme
Court cases have stated that “proof to a ‘moral certainty’ is an equivalent
phrase with ‘beyond a reasonable doubt.””*® While acknowledging that
the term “moral certainty” “might not be recognized by modern jurors as
a synonym for ‘proof beyond a reasonable doubt,’” Justice O’Connor found
that the use of the term did not make the instruction unconstitutional.
Justice O’Connor found that, although “moral certainty is ambiguous in
the abstract, the rest of the instruction given in Sandoval’s case lends
content to the phrase.”®® Justice O’Connor reasoned that “the moral
certainty language cannot be sequestered from its surroundings,”
distinguishing its use in Sandoval’s case from Cage, because the context
of the instruction meant that “there [was] no reasonable likelihood that
the jury would have understood moral certainty to be disassociated from
the evidence in the case.”® Accordingly, the Court rejected Sandoval’s
contention that “the moral certainty element ... invited the jury to convict
him on proof below that required by the Due Process Clause.”*%

Victor’s main argument was that “equating a reasonable doubt with
a ‘substantial doubt’ overstated the degree of doubt necessary for
acquittal.”*® While the Court acknowledged that the “construction is
somewhat problematic,”#* Victor was distinguished from Cage, with
Justice O’Connor stating “we did not hold that the reference to substantial
doubt alone was sufficient to render the instruction unconstitutional.”*
The Court examined the dictionary definition of the word “substantial,”
and determined that the context in the present case shows that the word
was clearly being used to describe the “existence rather than magnitude of
the doubt.”*%> With regard to the “hesitate to act” language,*®® the Court

44 Victor, at 8, citing Webster, at 320.

s Victor, at 7.

4 Victor, at 10.

47 Victor, at 12.

48 Victor, at 12, citing Fidelity Mutual Life Association. v. Mettler, 185 U.S. 308, 317 (1902).
49 Victor, at 14.

480 Victor, at 16.

®1Victor, at 15.

482 Victor, at 19.

%5 Victor, at 19.

44 Victor, at 19-20 (emphasis added), citing Cage, at 41.

45 Victor, at 20 (emphasis added).

46 Victor, at 18, “...to pause and hesitate before taking the represented facts as true and relying and acting thereon.”
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stated that this provided a common sense context in which to interpret
the term “substantial doubt.” According to the Court, the jury instruction
stayed within constitutional parameters.

In concurring, Justice Kennedy remarked that the phrase “moral evidence”
although not fatal to the jury instruction given in Sandoval’s case, was
nonetheless so obscure and so malleable that in other circumstances it
could put an instruction on reasonable doubt at risk.*¥’

In a concurring separate opinion, Justice Ginsburg made some keen
observations. She took the view that the “hesitate to act” language, the
analogy usedin Victor’sjuryinstruction, was particularly confusing, noting
judicial criticism of this language.*®® She also criticized the confusing
wording of the jury instruction, which she believed amounted to the trial
judge defining reasonable doubt as “doubt ... that is reasonable.”*® Justice
Ginsburg rightly noted that despite the many attempts by trial judges
to define the reasonable doubt standard, a clear definition remained
wanting.*® She recommended the model instruction put forward by the
Federal Judicial Center.4!

Justice Blackmun entered a dissenting opinion, joined in part by Justice
Souter. His dissent was based on what he believed was a misapplication
of Cage by the majority.*? He maintained that “[a]ny jury instruction
defining ‘reasonable doubt’ that suggests an improperly high degree
of doubt for acquittal or an improperly low degree of certainty for
conviction offends due process.”** He noted the US Supreme Court’s
finding in Cage that “the phrases ‘actual substantial doubt’ and ‘grave
uncertainty’ suggested a ‘higher degree of doubt’ than is required for
acquittal under the reasonable-doubt standard.”** He also noted that
“those phrases taken together with the reference to ‘moral certainty,’
rather than ‘evidentiary certainty,” rendered the instruction as a whole
constitutionally defective.”*%> He opined that the “majority’s attempt to
distinguish [the Victor] instruction from the one employed in Cage [was]
wholly unpersuasive.”4%

Justice Blackmun also noted that “the majority’s speculation that the jury
in Victor’s case interpreted ‘substantial’ to mean something other than
‘that specified to a large degree’ simply because the word ‘substantial’
is used at one point to distinguish mere conjecture is unfounded and
7 Victor, at 22.

488 Victor, at 24, citing Pattern Criminal Jury Instructions, Report of the Subcommittee on Pattern
Jury Instructions, Committee on the Operation of the Jury System, Judicial Conference of the United
States Federal Judicial Center (1987).

49 Victor, at 25.

40 Victor, at 26.

“1Victor, at 27; supra n. 438.

492 Victor, at 28.

45 Victor, at 29.

44 Victor, at 30-31, citing Cage, at 41.

45 Victor, at 30-31, citing Cage, at 41.
4 Victor, at 31.
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is foreclosed by Cage itself.”*” Justice Blackmun observed that the US
Supreme Court did not concern itself with the difference between
“substantial doubt” and “grave uncertainty,” remaining unconvinced that
there was any possible interpretation of the term “substantial doubt” that
would be constitutionally acceptable.*¥®

Justice Blackmun agreed with Justice Ginsburg that the “hesitate to act”
language is “far from helpful, and may, in fact, make matters worse by
analogizing the decision whether to convict or acquit ... to the frequently
high-risk personal decisions people must make in their daily lives.”*° He
took the view that the language used in the Victor’s jury instruction, in
particular, the term “strong probabilities” and “hesitate to act” did, in fact,
make it likely that the jury would apply the incorrect standard of proof.>®°
Regarding the use of the phrase “moral certainty,” Justice Blackmun believed
that this phrase was especially dangerous because it was used in conjunction
with language that already overstated the degree of doubt necessary to
convict.’®! He distinguished the instruction given in Sandoval’s trial from
the one in Victor’s trial, and deemed the latter instruction to be particularly
egregious as all of the misleading terms used were mutually reinforcing.>*?
Although all the US Supreme Court Justices seemed to agree that “moral
certainty” was confusing and ought to be removed, the Court did not
provide any alternative definition of the reasonable doubt standard. The
Court did not resolve the confusion in Victor, which resulted from Cage, as
to whether all three phrases - “substantial doubt,” “grave uncertainty,” and
“moral certainty” - must be present to result in a violation of due process.

Post-victor jurisprudence of the US Circuit Courts of Appeal

In analyzing the differences between jury instructions within the federal
courts of appeal, Robert Power demonstrates in his chart the subtle but
potentially significant differences in four areas: (1) Reasonable doubt (RD)
and beyond a reasonable doubt (BRD); (2) Subject (who); (3) Verb (action);
and (4) Object (which matters).>”> Some of the instructions call on jurors
to consider how an objective “reasonable person” would interpret the
evidence. By contrast, other instructions call on jurors to consider their
own personal opinion on the evidence, presented in Power’s chart as
“you.” Power notes that there is no practical distinction between the
“reasonable person” or “you,” as the courts acknowledge that in any event
jurors will inevitably self-identify with the “reasonable person.”>%

97 Victor, at 33.

498 Victor, at 33-34.

99 Victor, at 34.

500 Victor, at 35.

01 Victor, at 37.

02 Victor, at 38.

% Power, p. 75-76 (The chart is reproduced as presented in Power’s article, including the citations to

column 1 “Circuit”), supra n.285.
% Power, p. 77, citing, inter alia, United States v. Ivic, 700 F.2d 51, 68-69 (2d Cir. 1983).
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Circuit | Doubt Subject Verb Object
Reasonable . graver and
D.C.505 RD and prudent hesitate and more important
pause . .
man transactions of life
Reasonable transaction of
1st>06 RD hesitate to act importance and
person .
seriousness
not hesitate . .
Ids BRD Reasonable to rely and act most important of his
person . own affairs
upon it
3508 BRD You willing torely |  most important of
and act your own affairs
5 ]500 BRD You willing torely | most important of
and act your own affairs
6ths0 BRD You not hesitate to most 1rpportant
rely and act decisions
Reasonably more important
7th" RD prudent hesitate D
affairs
person
8ths2 BRD Reasonable | not hesitate to (none mentioned)
person rely and act

% Egan v. United States, 287 F. 958, 967 (D.C.Cir.1923). Variations of this analogy are found in other
District of Columbia cases. See generally, Moore v. United States, 345 F.2d 97, 98 & n. 1 (D. C. Cir. 1965)
(describing this instruction as exemplary”).

% United States v. Munson, 819 F.2d 337, 345 (1st Cir. 1987). This analogy is not found in the circuit's
recent pattern instructions. COMMITTEE ON PATTERN CRIMINAL JURY INSTRUCTIONS, DISTRICT
JUDGES ASS’'N FIRST CIRCUIT, PATTERN JURY INSTRUCTIONS CRIMINAL CASES § 3.02, at 38-
40 (1998) (rejecting analogy). The First Circuit has one of the longest pattern reasonable doubt
instructions, but rejects moral certainty, the analogy, and the FJC model. Id. at 39-41.

507 United States v. Delibac, 925 F.2d 610, 614 (2d Cir. 1991); see also United States v. Birbal, 62 F.3d 456,
459-60 (2d Cir. 1995).

508 United States v. Jacobs, 44 F.3d 1219, 1225 (3d Cir. 1995).

59 COMMITTEE ON PATTERN CRIMINAL JURY INSTRUCTIONS, DISTRICT JUDGES ASS'N FIFTH
CIRCUIT, PATTERN JURY INSTRUCTIONS - CRIMINAL CASESS 1.06, at 16 (1990). This instruction was
upheld in United States v. Hunt, 794 F.2d 1095, 1101 (5th Cir. 1986).

S0 COMMITTEE ON PATTERN CRIMINAL JURY INSTRUCTIONS, DISTRICT JUDGES ASS'N SIXTH
CIRCUIT, PATTERN JURY INSTRUCTIONS-CRIMINAL CASES § 1.03, at 6 (1993), cited withapproval in
United States v. Goodlett, 3 F.3d 976, 979 (6th Cir. 1993).

S United States v. Shaffner, 524 F.2d 1021, 1023 n.2 (7th Cir. 1975). This instruction is no longer given.

2 MANUAL OF MODEL CRIMINAL JURY INSTRUCTIONS FOR THE DISTRICT COURTS OF THE EIGHTH
CIRCUIT 78 (1989) (instruction 3.11), upheld in United States v. Harris, 974 F.2d 84, 85-86 (8th Cir. 1992).
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willing to rely more important of

10th> BRD You and act upon your own personal
it affairs
willing to rely
11thst BRD You ar.ld a_ct upon most 1mportanF of
it without your own affairs
hesitation

Power demonstrates the wide range of language tolerated in US Federal
Courts in defining reasonable doubt:

e What “you” (as a juror) personally:

o

Or:

Would be “willing to rely and act” upon in the “most important of
your own affairs”;

Would “not hesitate to rely and act” upon in your “most important
decisions”;

Would be “willing to rely and act upon it” in the “more important
of your own personal affairs”;

Would be “willing to rely and act upon it without hesitation” in
the “most important of your own affairs”;

e What would cause a “reasonable and prudent man” to “hesitate and
pause” in the “graver and more important transactions of life”;

e What would cause a “reasonable person”:

e}

Or:

To “hesitate to act in a “transaction of importance and
seriousness”;

“Not hesitate to rely and act upon” in the “most important of his
own affairs”;

“Not to hesitate to rely and act.”

e What would cause a “reasonably prudent person” to “hesitate” in
their “more important affairs.”

Perhaps

the only consistent element across the Circuits®® after Victor

is that the Courts will assess the constitutional validity of an impugned

S5 United States v. Smaldone, 485 F.2d 1333, 1347-48 (10th Cir. 1973).

S COMMIT

TEE ON PATTERN CRIMINAL JURY INSTRUCTIONS, DISTRICT JUDGES ASS'N ELEVENTH

CIRCUIT, PATTERN JURY INSTRUCTIONS - CRIMINAL CASES § 3, at 6 (1985), cited with approval in
United States v. Daniels, 986 F.2d 451, 456 (11th Cir. 1993).

5 The US Federal Courts of Appeals (or Circuit Courts) are the intermediate appellate courts of
the US federal court system. A Court of Appeals decides appeals from the district courts located
within its federal judicial circuit. There are eleven judicial circuits, which are not bound by decisions
of the other circuits.
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jury instruction as a whole, and not based on its individual elements.
However, while this assessment may be the theory, in practice it is not
applied consistently across the Circuits.

A number of Circuits have approved particular language, providing
definitions by analogy, or using terms such as “moral certainty,” “hesitate
to act,” and “substantial doubt.” These terms may be approved in one
case, and then overturned in another case involving substantially similar
jury instructions. In a number of cases, the Courts have acknowledged
that certain terms are misleading or confusing but have still upheld
their constitutionality. Shealy concludes that “[t]hese kinds of decisions
demonstrate that the Winship standard is so ill-defined and ill-understood
that virtually any charge on ‘reasonable doubt’ which contains certain
buzz words can be found to be permissible or impermissible in an ad hoc
manner.”® As Shealy puts it, this situation was “the logical outcome
of the US Supreme Court’s refusal to define ‘reasonable doubt’ and its
continued flirtation with the idea that ‘reasonable doubt’ is self-evident
and needs no definition.”>”

Several commentators offered as an alternative the model instructions
prepared by the Federal Judicial Center.>'

Following the example of the Federal Judicial Center, jury instruction
committees of different Circuits prepare “model” or “pattern” jury
instructions to help district court judges effectively communicate with
jurors. Some of the proposed model instructions, drawing from existing
jurisprudence, provide a more or less satisfactory explanation of the
standard of proof.®® Yet, the model instructions do not try to explain
every nuance of the standard of proof so as to avoid rendering it more
complex and confusing.

For instance, the Pattern Criminal Jury Instructions of the US Court of
Appeals for the Sixth Circuit (last updated in September 2015) explain:

Proof beyond a reasonable doubt does not mean proof beyond
all possible doubt. Possible doubts or doubts based purely on
speculation are not reasonable doubts. A reasonable doubt is a
doubt based on reason and common sense. It may arise from the
evidence, the lack of evidence, or the nature of the evidence.

>0 Shealy, p. 264-65.

7 Shealy, p. 268.

8 Newman, p. 991 (observing that the instruction “contains very useful language”); Power, p. 82, 85
(observing that this instruction “represents the modern trend toward brevity and simplicity,” and
“focuses the jury’s attention on the prosecution’s burden instead of implying a burden on the defence
to prove a doubt.”); Henry A. Diamond, Reasonable Doubt: To Define, or not to Define, 90 Colum. L. Rev.
1716, 1726 (1990) (noting that such definitions have been held to withstand constitutional scrutiny by
the Supreme Court).

° Some of the pattern jury instructions do not provide any definition, stating only: “On the other
hand, if, after fair and impartial consideration of all the evidence, you are satisfied beyond a
reasonable doubt of [defendant]'s guilt of a particular crime, you should find [him/her] guilty of
that crime.” See Pattern Criminal Jury Instructions for the District Courts of the First Circuit (2015),
instruction 3.02; supra n. 438.
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Proof which is so convincing that you would not hesitate to rely
and act on it in making the most important decisions in your own
lives. If you are convinced that the government has proved the
defendant guilty beyond a reasonable doubt, say so by returning a
guilty verdict. If you are not convinced, say so by returning a not
guilty verdict.>?

The Model Criminal Jury Instructions of the US Court of Appeals for the
Third Circuit (last updated in April 2015) define reasonable doubt as:

[A] fair doubt based on reason, logic, common sense, or experience.
It is a doubt that an ordinary reasonable person has after carefully
weighing all of the evidence, and is a doubt of the sort that would
cause him or her to hesitate to act in matters of importance in his
or her own life. It may arise from the evidence, or from the lack of
evidence, or from the nature of the evidence.*?

Similarlanguageisfound in the Manual of Model Criminal Jury Instructions
for the District Courts of the Eighth Circuit (last updated in May 2014):

Reasonable doubt is doubt based upon reason and common sense,
and not doubt based on speculation. A reasonable doubt may arise
from careful and impartial consideration of all the evidence, or
from a lack of evidence. Proof beyond a reasonable doubt is proof of
such a convincing character that a reasonable person, after careful
consideration, would not hesitate to rely and act upon that proof
in life’s most important decisions. Proof beyond a reasonable doubt
is proof that leaves you firmly convinced of the defendant’s guilt.>*

The Seventh Circuit contains no instruction regarding the definition
of the reasonable doubt standard. The Commentary to the Pattern Jury
Instructions explains that the Seventh Circuit repeatedly held that it is
inappropriate for the trial judge to define the reasonable doubt standard
for the jury.”® In United States v. Glass, the Court of Appeals of the Seventh
Circuit stated that attempts to explain the term “reasonable doubt” do
not usually result in making it any clearer to the minds of the jury.>* In
Glass, the Court stated:

[T]hat is precisely why this circuit’s criminal jury instructions forbid
them. ‘Reasonable doubt’ must speak for itself. Jurors know what

520Sixth Circuit Committee, Pattern Criminal Jury Instructions, (last updated March 2014), instruction 1.03.
S2'The US Court of Appeals for the Third Circuit, Model Criminal Jury Instructions (last updated 2015)
instruction 3.06. The Model Criminal Jury Instructions for the Fifth Circuit (2015) contain nearly
identical language: “a doubt based upon reason and common sense after careful and impartial
consideration of all the evidence in the case. Proof beyond a reasonable doubt, therefore, is proof of
such a convincing character that you would be willing to rely and act upon it without hesitation in
making the most important decisions of your own affairs.”

22 Eighth Circuit, Manual of Model Criminal Jury Instructions for the District Courts of the Eighth
Circuit, (last updated March 2014), instruction 3.11.

2 Seventh Circuit, Pattern Criminal Jury Instructions (2012), citing United States v. Glass, 846 F.2d
386, 387 (7th Cir. 1988) (hereinafter “Glass”). See also United States v. Hatfield, 590 F.3d 945, 949 (7th
Cir. 2010); United States v. Bruce, 109 F.3d 323, 329 (7th Cir. 1997).

524 Glass, at 387 (7th Cir. 1988), citing Holland, at 140.
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is ‘reasonable’ and are quite familiar with the meaning of ‘doubt.’
Judges’ and lawyers’ attempts to inject other amorphous catch-
phrases into the ‘reasonable doubt’ standard, such as ‘matter of the
highest importance,” only muddy the water. This jury attested to
that. It is, therefore, inappropriate for judges to give an instruction
defining ‘reasonable doubt,” and it is equally inappropriate for trial
counsel to provide their own definition. Trial counsel may argue
that the government has the burden of proving the defendant’s
guilt ‘beyond a reasonable doubt,” but they may not attempt to
define ‘reasonable doubt.”*

Several examples of Lawyer’s Interpretation of Beyond
Reasonable Doubt Standard of Proof

It is interesting to see how the attorneys interpreted this standard in their
closing statements before the jury in some American courts:

Well, how do you know what presumption of innocence is? When
do you know you have it? I have read as much as I could about
this and not much is written. Although it is a basic tenet, there
is surprisingly little written, but the best explanation I have
heard was the explanation offered by the former president on the
California Bar Association, Mr. Joseph Ball, who practiced in these
courtrooms quite a bit. He said imagine, if you can, if the closest
member of your family or your dearest, most trusted friend was
accused of wrongdoing. What would your reaction be? Disbelief?
Rejection of the accusation? Belief in the innocence of your friend
and your family members? A refusal to change until you were
shown bit by piece proof that the presumption of innocence was not
correct? That is the attitude you should have in the presumption of
innocence. You would be of a mind set that resists this accusation
that has disbelief in it. That insists that proof, solid proof, quality
proof be given to you that would enable you to have a moral
conviction to an abiding certainty of guilt. Your oath requires
nothing less than that, and that is why to be a juror is a particular
discipline because you have to think differently than we ordinarily
think in our regular affairs. We all are subject to suspicion. We
hear a story, there is an inclination to believe it. Rumor, the same.
You have got to as a juror reverse that inclination, that very human
tendency, and you have got to sit there and resist that charge, this
accusation. What does that mean? It means you take every piece
of evidence in this case and you examine it, and you be skeptical
of it and disbelieving in it and you turn it over and you see if it has
flaws or if it has taint, and if you find it to be in that condition, you
reject it, and you are particularly careful when you are called upon
to examine a theory of the prosecution as opposed to evidence, and
I am going to be talking quite a bit about the difference in a case

55 Glass, at 387, (italics in original, internal citations omitted).
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between evidence and theories, and you are particularly careful
when a prosecutor, and I have no quarrel with this, who has the
mind-set that the defendants are guilty, and then roams through
20,000 pages of transcript pointing out every quotation, every word
he could generate to hook into that theory that the defendants
are guilty. You actually should go through the transcript with an
opposite mind; that the defendants are innocent, and so when
they can weave skillfully and laboriously over seven days of
patchwork a quilt of guilt by picking and plucking and choosing
and selecting and omitting and overlooking everything to hook into
a theory of guilt, you have to be careful because that is precisely
what you shouldn’t do. You should be doing just the opposite. The
presumption of innocence has a very practical effect also aside from
that. The presumption of innocence places the burden of proving
this case upon one side, and the court will tell you reading directly
from the instructions that you will get in writing as well as orally
from the court, this presumption, referring to the presumption
of innocence, places upon the State, the prosecution, the burden
of proving him guilty beyond a reasonable doubt. In other words,
it is the presumption of innocence that says the prosecution and
only the prosecution has the burden because the defence need not
prove innocence. That is presumed in law, and if you shift that
burden onto the defence for any reason and require the defence
to prove something in this courtroom, you are in violation of
that commandment and your oath. Time and again it’s been my
experience when the prosecution is short on evidence when the
prosecution doesn’t have a case, the prosecution will perform the
old trick of turning the tables and will say to you rhetorically in
argument, “Why haven’t the defendants proven that?’”’ They will ask
questions when they don’t have evidence. “Where is the raincoat?
Where is Little Bear?”” They will point to the opening which the
court has told you time and again is not evidence of anything in
this case and they will say, “Where is that evidence?”’ That is done
when the prosecution doesn’t have the evidence and they would
like to somehow shift the burden, but you have to be mindful that
is precisely what is happening and you have to guard against it ...
be mindful of the fact that what the prosecution is saying to you, in
effect, is I don’t have a case. I want you to look at the defendants’
failure to prove innocence. But that is not what you are to do that is
precisely what you are not todo ... So the presumption of innocence
is the first commandment of the courtroom, and it carries with
it necessarily the rules on the burden of proof and who has the
burden. The second commandment is that no one could have their
liberty taken from them in this country unless the prosecution
offers proof, proof beyond a reasonable doubt. In other words, that
presumption that the defendants are innocent, which you must
keep in your mind, is a presumption that can only be overcome
if there is proof beyond a reasonable doubt that overwhelms the
presumption. This, too, calls upon you to break with the ordinary
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thought patterns that you have because if at the end of this case--
and I have no doubt but that innocence is amply shown here--but
if at the end of this case you have a suspicion of guilt or you think
there’s a possibility of guilt, even a probability of guilt, under the
law that the court will give to you, you cannot vote for a guilty
finding unless you have an abiding conviction to a moral certainty
of guilt, which transcends and is much beyond the question of
possibility, probability, a maybe, a perhaps, and speculation.
Oftentimes jurors have walked out of a courtroom voting not guilty
for someone who they thought might have committed the crime.
They have performed their duty precisely in accordance with their
oath. I don’t think it is close in this case, but I think it is important
to think about it. Your function actually is a narrow function in
the law. The question before you is not really question of guilt or
innocence. It is not that. You will be given verdict forms, and when
you look at those verdict forms as to which way you vote, there is
no verdict for innocence. There is none. There’s only a verdict form
for guilty and not guilty on each of the charges ... because you are
not to concern yourself with the question of innocence. The sole
issue is: Has the prosecution offered enough evidence, proof, that
satisfied you beyond a reasonable doubt, an abiding conviction to
a moral certainty? That’s the only question. If they have, guilty; if
they haven't, irrespective of any other attitude you might have on
innocence or suspicion, it is not guilty. So what we are engaged in,
in this process of eleven months, is the question of, has there been
presented to you enough evidence, proof, that you are satisfied that
the prosecution has sustained its burden of bringing your mind to
an abiding conviction to a moral certainty.>?

And:

Now, the two principles of law that I want to discuss with you are the
presumption of innocence and the Commonwealth’s burden of proving
its case beyond a reasonable doubt. The presumption of innocence has
been discussed with you. The judge explained it to you. When you sat
out there before you were selected as jurors, there were questions asked
of you during the selection, and the presumption of innocence means
basically that the fact that someone has been arrested, charged, against
whom a bill of information was issued and stands in court, that is not
evidence against him. He is cloaked with the presumption of innocence
and he carries that with him through the entire proceedings, until such
time as twelve people are convinced beyond a reasonable doubt that he
has committed the offense charged. Now, the judge explained to you the
practical significance presuming someone innocent before hearing any
evidence. But I would like to indicate to you that there is a more basic
fundamental reason as to why there is a presumption of innocence. You

52 Matthew Bender Inc.2001, Criminal Law Advocacy, summation in People v. Skyhorse by defense
lawyer Leonard Weinglass, available at:http://www.claraweb.us/wp-content/uploads/2013/07/
Reasonable-Doubt-NC-2002.htm (last accessed 14 November 2016).
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know, we have all kinds of rulesin the criminal process. We have procedural
and technical rules, then we have some fundamental, substantial rules.
The presumption of innocence is that type of rule. It is unwavering. It is
part of our criminal justice system ... And I would like you to understand
it fully and entirely, so that when the judge describes or explains the law
to you, and you analyze and deliberate on the evidence, and you are told
about the presumption of innocence and the Commonwealth’s burden of
proof, that it is not something that goes in one ear and out the other. It
is not something that you take as some technical or procedural rule. It
is part of our criminal justice system. And it relates to our actual idea of
what a prosecution is... The point I'm making is that there are fingerprint
experts, there are ballistics experts, there are medical technicians, there
are investigators; anything that you can conceive of to investigate and to
prosecute, the Commonwealth of Pennsylvania has it at its disposal. So
what does the person accused of the crime have? The person accused of a
crime, you, me, any other citizen in the Commonwealth of Pennsylvania,
he has the presumption of innocence. I mention that to you so that when
you review the evidence in the case, when you deliberate on it, that you
think of it in those terms. Now, the other concept in the law is that the
Commonwealth of Pennsylvania has to prove its case beyond a reasonable
doubt. Now, what is a reasonable doubt? The judge will define it. The judge
will say something like this: He will say a reasonable doubt is that type
of doubt that would cause a reasonable person to hesitate from acting in
a matter of importance to himself. That kind of doubt that would cause
a reasonable person to restrain from acting in a matter of the highest
importance to himself. It is a real doubt. It is not a fanciful doubt, the kind
of a doubt that you conjure up in your mind to avoid the unpleasant duty of
convicting someone. The Commonwealth does not have to prove its case
beyond all doubt because there is a doubt about everything, but it must be
a reasonable doubt. Now, you make decisions everyday in the week. The
kind of decisions that you make everyday in the week are not the kind of
decisions that you are to make in determining guilt or innocence, that is
embodied in the concept of beyond a reasonable doubt. You may decide
whether you will take the 8:30 train or drive into work. Whether you will
wear a suit and tie or go casual. Whether you will go out to lunch or to
Horn and Hardart’s, whether you will go with your girlfriend or not. You
make that decision, decide whether or not to wear a suit and tie, whether
or not to go out to lunch, say you don’t like to go out with her anyway. So
you weigh that and come to a decision. But that is not the kind of decision
I am talking about because the definition is that kind of doubt that would
cause a reasonable person to be restrained from acting in a matter of the
highest importance to himself or herself. What kind of decision involves
a matter of the highest importance to yourself? Well, that may very well
be whether you are going to get married, whether you are going to have a
baby, whether you are going to change your job, whether you are going to
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buy your new home, what college you're going to send your son to. These-
-this is the type of decision--this is the type of decision that is embodied in
the concept of reasonable doubt. So when you go through the evidence in
this case, when you evaluate it and sift through it, when you come to the
point of making a decision, I want you to think of it as the type of decision
like the examples that I just gave you.5?’

The United Kingdom (England and Wales)

The United Kingdom’s (“UK”) judiciary has repeatedly tried to define
reasonable doubt, but to date, the higher courts have just as often found
these definitions to be incorrect. While the higher courts suggest that
judges should generally abstain from providing juries with a definition,
the following cases still give an impression of the ways in which the
reasonable doubt standard cannot or should not be defined.

In Regina v. Summers (1952), the UK Court of Criminal Appeal held that it is
advisable not to instruct the jury on the definition of reasonable doubt since
the explanation results in more confusion.’”® In Summers, the appellant
appealed his conviction and sentence for theft by the Surrey Court of Quarter
Sessions (a local criminal court in England and Wales).>® Although the
Court of Criminal Appeal found no grounds for interfering with either the
conviction or sentence and dismissed the appeal, Lord Chief Justice Goddard
made some observations on the use of the expression “reasonable doubt.”>

While summing up the evidence at the end of the trial, the presiding
judge stated:

We have used the words “reasonable doubt.” Some people have
difficulty in understanding that. I feel sure you will not have any
difficulty in understanding it. If you come to the conclusion on the
evidence when you are dealing with these conversations: “This
might have happened, or it might not,” that is a reasonable doubt.
I do not want you to bring yourself into that frame of mind if your
real view is: “It is just barely possible.” ... Look at it from the point
of view of ordinary people, as if you were considering something in
your ordinary lives. Would you, as ordinary people, if this had been
something you had been told about by friends of yours, be inclined
to believe them or disbelieve them? That is the sort of thing which
is meant by “reasonable doubt.” It is nothing to do with lawyers’
jargon; it is merely the sort of judgement which the ordinary man
of the world brings to bear on his own affairs, and look at it from
that point of view.>

2’ Matthew Bender Inc.2001, Criminal Law Advocacy, summation in Commonwealth v. Hammen by
defence lawyer Richard DiMaio, available at: http://www.claraweb.us/wp-content/uploads/2013/07/
Reasonable-Doubt-NC-2002.htm (last accessed 14 November 2016).

528 Regina v. Summers, [1952] 1 All E.R. 1059 (hereinafter “Summers”).

52 Summers, at 1059.

>0 Summers, at 1059.

>3t Summers, 1059-60.
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On appeal, Lord Chief Justice Goddard>3? stated:

I have never yet heard any court give a satisfactory definition of
what is a “reasonable doubt,” and it would be very much better
if that expression was not used. Whenever a court attempts to
explain what is meant by it, the explanation tends to result in
confusion rather than clarity. It is far better, instead of using
the words “reasonable doubt” and then trying to say what is a
reasonable doubt, to say to a jury: “You must not convict unless
you are satisfied by the evidence given by the prosecution that the
offence has been committed.” The jury should be told that it is not
for the prisoner to prove his innocence, but for the prosecution to
prove his guilt, and that it is their duty to regard the evidence and
see if it satisfies them so that they can feel sure, when they give
their verdict, that it is a right one.>’

Summers demonstrates that it may be difficult to define reasonable doubt,
and that attempts to explain it may confuse the jury, rather than clarify
the term. Based on this, the Court of Criminal Appeals advised against
defining the term and concluded that the better decision would be to stop
using the expression.
Lord Chief Justice Goddard reaffirmed his opinion regarding the risk of
confusion in defining reasonable doubt in Regina v. Hepworth & Fearnley
(1955).>%* Noting that “[a] case is never proved if any jury is left in any
degree of doubt,”* Lord Chief Justice Goddard stated that it is more
confusing for the jury to attempt to define reasonable doubt:
Another thing that is said is that the recorder only used the word
“satisfied.” It may be, especially considering the number of cases
recently in which this question has arisen, that I misled courts
when I said in [Summers] ... that I thought it was very unfortunate
to talk tojuries about “reasonable doubt,” because the explanations
given as to what is, and what is not, a reasonable doubt were so very
often extraordinarily difficult to follow, and it is very difficult to tell
a jury what is a reasonable doubt. To tell a jury that it must not be
a fanciful doubt is something that is without any real guidance. To
tell them that a reasonable doubt is such a doubt as to cause them
to hesitate in their own affairs never seems to me to convey any
particular standard; one member of the jury might say he would
hesitate over something and another member might say that that
would not cause him to hesitate at all. I, therefore, suggested that
it would be better to use some other expression, by which I meant

532 Rayner Goddard (1877 -1971) was Lord Chief Justice of England from 1946 to 1958. Goddard was
known for his strict sentencing and conservative views, and was nicknamed “The Tiger.” He once
dismissed six appeals in one hour in 1957. See Allan Wingate, Lord Goddard: His career and cases by
Glyn Jones and Eric Grimshaw (London, 1958); The Last of the Tiger, Time, 1 September 1958, available
at http://content.time.com/time/magazine/article/0,9171,863716,00.html (last accessed 14 April 2016).
% Summers, at 1060.

5% Regina v. Hepworth & Fearnley, [1955] 2 Q.B. 600 (hereinafter “Hepworth & Fearnley”).

% Hepworth & Fearnley, at 603.
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to convey to the jury that they should only convict if they felt sure
of the guilt of the accused.>*®

He further stated:
I should be very sorry if it were thought that cases should depend
on the use of a particular formula or particular word or words.
The point is that the jury should be directed first, that the onus is

always on the prosecution; secondly that before they convict they
must feel sure of the accused’s guilt. If that is done, that is enough.>¥’

Lord Chief Justice Goddard concluded:

I hope it will not be thought that we are laying down any particular
form of words, but we are saying it is desirable that something
more should be said than merely “satisfied” - we think that the
conviction should be quashed.>®

In Regina v. Ching (1976), the Court of Criminal Appeals cautioned judges
against any attempts to “gloss on what is meant by ‘sure’ or what is meant
by ‘reasonable doubt.’”>%

In Ching, the appellant was accused of theft from a supermarket. The
accused put some grocery items into a shopping bag and some items in a
trolley. When he reached the check-out point, he handed the bag to his
girlfriend and paid only for the goods in the trolley. He was then stopped
by the store detective, who called the police.>*

During the jury’s deliberations, although the case seemed to be of a type
tried every day in many criminal courts, the jury had difficulty in reaching
a verdict. The foreman of the jury informed the judge:

The problem seems to centre around the question of the doubts
that we have. Several of you, yourself included, your Honour, saw
fit to point out that, if we had any doubts, then we were to find him
not guilty. It is on this particular point.>*

It is not clear whether the jurors meant that they were merely telling the
judge that they had doubts, or that they needed a clarification of what
“doubt” means.>*? The judge interpreted the comment as if the jury had
asked for further directions, and instructed:

It is the duty of the prosecution to prove the charge on the whole
of the evidence beyond a reasonable doubt. A reasonable doubt, it
has been said, is a doubt to which you can give a reason as opposed
to a mere fanciful sort of speculation such as “Well, nothing in this
world is certain nothing in this world can be proved.” As I say, that

536 Hepworth & Fearnley, at 603, (internal citation omitted).
>’Hepworth & Fearnley, at 604.

538 Hepworth & Fearnley, at 604.

% Regina v. Ching, 63 Cr. App. R. 7, 10 (1976) (hereinafter “Ching”).
>0 Ching, at 8.

1 Ching, at 8.

2 Ching, at 8.
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is the definition of a reasonable doubt - something to which you
can assign a reason. It is sometimes said the sort of matter which
might influence you if you were to consider some business matter.
A matter, for example, of a mortgage concerning your house, or
something of that nature.>®

After this instruction the jury left the courtroom to deliberate, returning
four minutes later with a verdict. The jury convicted the appellant by a
majority of eleven to one of the first count of theft and acquitting him of
the second count of theft.>*

On appeal, the appellant argued that this jury instruction resulted in
a lower standard of proof, because, upon receiving the instruction, the
jurors were able to reach a final decision within four minutes, although
they had spent hours discussing the first count.>*

The Court of Criminal Appeals dismissed the appeal.>*® The Court reasoned
that in most cases judges would be advised not to “attempt any gloss upon
what is meant by ‘sure’ or what is meant by ‘reasonable doubt.””>¥ The
Court recalled that in “the last two decades there have been numerous
cases before this Court, some of which have been successful, some of
which have not, which have come here because judges have thought it
helpful to a jury to comment on what the standard of proof is.”>* The
Court noted that experience “has shown that such comments usually
create difficulties.”>*® Lord Justice Lawton stated that this case was
exceptional:

This is the sort of case in which, as I have already pointed out, the
jury possibly wanted help as to what was meant by “doubt.” The
judge thought they wanted help and he tried to give them some.
He was right to try and that is all he was doing. He seems to have
steered clear of the formulas which have been condemned in this
Court such as “such doubt as arises in your everyday affairs or your
everyday life” or using another example which has been before
the Court, “the kind of doubts which you may have when trying to
make up your minds what kind of motor car to buy.”°

The Court further stated that by the time a judge sums up the evidence, he
has had an opportunity to observe the jurors and should choose the most
appropriate words with which to make that particular jury understand
that it must not return a verdict against a defendant unless it is sure of
his guilt.> The Court relied on Walters v. The Queen (1969).>2 In Walters,

% Ching, at 8.

4 Ching, at 8.

% Ching, at 8.

> Ching, at 11.

¥ Ching, at 10.

548 Ching, at 10.

¥ Ching, at 10.

50 Ching, at 10.

> Ching, at 10.

552 Walters v. The Queen [1969] 2 A.C. 26 (hereinafter “Walters”).
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the trial judge in Jamaica gave the jury a long explanation as to what was
meant by reasonable doubt, which was criticized upon the same lines as
the jury instruction in Ching. The criticisms were considered by the Privy
Council,’>3 which concluded:

By the time he sums up the judge at the trial has had an opportunity
of observing the jurors. In their Lordships’ view it is best left to his
discretion to choose the most appropriate set of words in which
to make that jury understand that they must not return a verdict
against a defendant unless they are sure of his guilt; and if the
judge feels that any of them, through unfamiliarity with court
procedure, are in danger of thinking that they are engaged in
some task more esoteric than applying to the evidence adduced at
the trial the common sense with which they approach matters of
importance to them in their ordinary lives, then the use of such
analogies as that used by Small J. in the present case, whether in
the words in which he expressed it or in those used in any of the
other cases to which reference has been made, may be helpful and
is in their Lordships’ view unexceptionable.>>*

Reasonable doubt remains undefined in British jurisprudence.>®
Canada

Similar to the courts in the UK, Canadian appellate courts have declined
to define reasonable doubt. The following case illustrates one trial judge’s
definition, which the Canadian Supreme Court held to be deficient.

In Regina v. Brydon, the appellant was convicted of five counts of sexual
assault.®®® After commencing deliberations, the jury sent a note to the
trial judge requesting further instructions concerning the definition of
reasonable doubt. The trial judge instructed:

(i) ...if you believe that the accused is probably guilty or likely guilty
but still have a reasonable doubt, you must give the benefit of that
doubt to the accused; ... (ii) ...after examining all of the evidence you
may be left with a reasonable doubt as to whether the accused is
guilty or not guilty; ... (iii) ...if you are unanimous in that doubt you
must give the benefit of that doubt to the accused.>”

The Canadian Court of Appeal upheld the conviction, being satisfied that

3 The Judicial Committee of the Privy Council is the court of final appeal for the UK overseas
territories and Crown dependencies, and for those Commonwealth countries that have retained the
appeal to Her Majesty in Council or, in the case of Republics, to the Judicial Committee. See Judicial
Committee, Overview, available at http://privycouncil.independent.gov.uk/judicial-committee/ (last
accessed 14 April 2016).

4 Walters, at 30 (italics in original).

%% See David Pannick, Jurors Who Are in Reasonable Doubt, Times (London), 17 January 1995, at 2. See
also Thomas V. Mulrine, Reasonable Doubt: How in the World is it Defined? 12(1) Am. U. Int’l L. Rev.
195, 218 (1997).

56 Regina v. Brydon, [1995] 4 S.C.R., 253, para. 4 (hereinafter “Brydon”).

7 Brydon, para. 5.
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the instruction did not amount to reversible error.>>® The case went to
the Canadian Supreme Court, which granted the appeal and ordered a new
trial.>

The Canadian Supreme Court noted that questions from the jury must
be answered in a “careful, complete and correct manner.”*® It reasoned
that, “[i]n light of the importance of the burden of proof and reasonable
doubt filter to the integrity and reliability of a verdict and to the fairness
of an accused’s trial, a trial judge’s instructions must be careful, lucid and
scrupulously sound.”>%

The Court held that in assessing whether a trial judge’s instructions on
the burden of proof amount to reversible error, a court must consider:

i. whether the impugned instruction is inconsistent with what was
said in the initial charge or is simply erroneous standing by itself;
and

ii. whether, after placing the inconsistency or error in the context
of the charge as a whole, there is a reasonable possibility that the
jury might have been misled by those instructions into either
applying a standard of proof less than proof beyond a reasonable
doubt or improperly applying the burden of proof or reasonable
doubt standard in arriving at their verdict.>

The Court considered the first instruction of the trial judge, when read
in the context of the entire jury charge, could not have misled the jury
into applying a standard of proof less than the required standard of proof
beyond a reasonable doubt.’® It considered that, although the second
impugned instruction was confusing for the jury, “in itself [it] would not
be sufficient to order a new trial.”*®* However, the Court considered the
third instruction, which instructed the jury that they must be unanimous
in their doubt before they could acquit “[was] clearly an error.”*® The
Court reasoned:

[W]hile a jury’s verdict had to be unanimous, jurors could arrive at
that verdict by taking different routes. Thisinstruction tainted all of
the trial judge’s earlier instructions on reasonable doubt.... coupled
with the previous instruction, there is a reasonable possibility that
the trial judge’s erroneous instruction may have misled the jury
into improperly applying the reasonable doubt standard in arriving
at their verdict.>%®

The Court granted the appeal and ordered a new trial.>®

%8 Brydon, para. 9.
9 Brydon, para. 25.
%0 Brydon, para. 16.
51 Brydon, para. 18.
%02 Brydon, para. 19.
59 Brydon, para. 21.
°%4 Brydon, para. 23.
5% Brydon, para. 24.
%% Brydon, para. 24-25.
% Brydon, para. 25.
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ECtHR JURISPRUDENCE

The ECtHR jurisprudence deserves careful consideration. Countries that
have signed the ECHR are subject to the jurisdiction of the ECtHR. Thus,
its interpretation and application of the reasonable doubt standard, in
dubio pro reo principle, the burden of proof, presumption of innocence,
and what constitutes a just procedure in general, is instructive and
could serve as a minimum definition for the national legislation and
jurisprudence.

THE STANDARD OF PROOF AT THE ECtHR

In the Greek®*® case from 1969, the European Commission of Human Rights
(“Commission”) had to decide what standard of proof to apply in evaluating
evidence related to allegations of a violation of Article 3 of the ECHR.>%
The Commission held that allegations of breaches of Article 3 must be
proved beyond a reasonable doubt. It further explained that “‘reasonable
doubt’ is ‘not a doubt based on a merely theoretical possibility,”” but is “a
doubt for which reasons can be given.””°

In the Greek case, the applicant governments (Denmark, Norway, and
Sweden), extended> their applications to the Commission to include

%8 Denmark v. Greece, n0.3321/67, Norway v. Greece, n0.3322/67, Sweden v. Greece n0.3323/67, and the
Netherlands v. Greece n0.3344/67, European Commission, 1969, (hereinafter: “Greek”).

59 Article 3 of the European Convention for the Protection of Human Rights and Fundamental
Freedoms provides: “No one shall be subjected to torture or to inhuman or degrading treatment
or punishment.” Council of Europe, European Convention for the Protection of Human Rights and
Fundamental Freedoms, as amended by Protocols Nos. 11 and 14, 4 November 1950, ETS 5.

0 Greek, p. 196, para. 30.

'The initial applications included allegations under Articles 5, 6, 8, 9, 10, 13 and 15 of the European
Convention for the Protection of Human Rights and Fundamental Freedoms. See Report of the Sub-
Commission, Volume 1, p. 1; The Greek case, 12 Y. B. Eur. Conv. H.R., para. 3 (1969).
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allegations of torture and ill-treatment of political detainees under Article
3 of the ECHR. The applicants submitted evidence such as reports of
different forms of torture and ill-treatment and a list of alleged victims.>>
The respondent government (Greece) challenged the admissibility of
this evidence, arguing that it was insufficient.”” Greece also introduced
evidence contesting the allegations of torture and ill-treatment, such
as Greek legislation, documentary evidence and statistics, and several
International Committee of the Red Cross reports.>””

The Commissiondeclared the applicants’ allegations admissible, reasoning
that although the applicants’ evidence was insufficient at this stage,
considering the current situation in Greece,” the remedies indicated by
the Greek government were not sufficient or effective.”® The Commission
stated that, before addressing the substance of the allegations, it was
necessary “to take [a] position on certain issues which must determine [the
Commission’s] examination of the evidence.”>” Thus, the question before
the Commission was the “standard and means of proof to be applied” in
evaluating the evidence submitted by the applicants.>

The Commission stated that the allegations “must be proved beyond
reasonable doubt.”® The Commission defined reasonable doubt as:

Areasonable doubt means not a doubt based on a merely theoretical
possibility or raised in order to avoid a disagreeable conclusion,
but a doubt for which reasons can be given drawn from the facts
presented.>®

The Commission did not provide any authority to support its choice of
the reasonable doubt standard, which was subsequently reaffirmed by the
ECtHR and applied in several other cases.

In Ireland®®' case, one of the parties contested the applicability of the
reasonable doubt standard in assessing evidence alleging a violation of
Article 3 of the ECHR. Reaffirming that the reasonable doubt standard
applied based on the Commission’s decision in the Greek case, the ECtHR
further elaborated on the sufficiency of evidence required to meet this
standard. It added that proof beyond reasonable doubt may follow from
the coexistence of sufficiently strong, clear, and concordant inferences,
or of similar unrebutted presumptions of fact.

2 Greek, p. 187, paras. 6-7.

5 Greek, p. 187, para. 4.

4 Greek, p. 188, para. 8.

5 The Commission specifically pointed to the dismissal of thirty judges and public prosecutors on 29
May 1968. See Greek, p. 187, para. 5.

% Greek, p. 187, para. 5.

7 Greek, p. 194, para. 23.

8 Greek, p. 194, para. 23.

9 Greek, p. 196, para. 30.

580 Greek, p. 196, para. 30.

8 [reland v. United Kingdom, 25 ECtHR, Ser. A, (1978), (hereinafter: Ireland).
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In Ireland, the UK government was dealing with acts of terrorism
perpetrated by members of the Irish Republican Army (“IRA”) and Loyalist
groups in Northern Ireland.’®? The government introduced special
powers of arrest and detention without trial. These powers were widely
used against members of the IRA and against persons suspected of being
involved with the IRA.>%

The Irish government submitted an application to the Commission alleging
that various interrogation practices used by the UK authorities amounted
to torture and ill-treatment that violated Article 3 of the ECHR.>®

The UK government did not contest the allegations regarding the breaches of
Article 3 of the ECHR. However, it maintained that the use of interrogation
practices belonged to the past; the techniques had been abandoned and
would not be reintroduced in the future.>® The UK government argued that
it had implemented various measures to prevent torture and ill-treatment
and to provide reparation for their consequences.>%

In assessing the evidence submitted by the applicant, the Commission
referred to the Greek case and adopted the reasonable doubt standard.>®
The Irish government contested the application of the reasonable doubt
standard at the ECtHR. It argued that this standard was excessively rigid.
The Irish government submitted that if the reasonable doubt standard
were to be applied, the system of enforcement would prove ineffective.
The government further argued that in cases of prima facie evidence,
States that fail to assist the Court in finding the truth would not bear a
risk of finding a violation of Article 3.8

The UK government requested the ECtHR to follow the standard adopted in
the Greek case.”® The ECtHR reaffirmed the approach of the Commission
concerning “proof beyond reasonable doubt” relying on the Greek case.>*°
The ECtHR stated that:

[T]o assess [the] evidence, the Court adopts the standard of proof
‘beyond reasonable doubt’ but adds that such proof may follow
from the coexistence of sufficiently strong, clear and concordant
inferences or of similar unrebutted presumptions of fact.”

82 Jreland, paras. 4, 11-12, 16. The conflict between these two groups was representative of the
antagonism between Catholics and Protestants in Northern Ireland. The IRA, predominantly
Catholic, was seeking independence from the UK and the Loyalists, predominantly Protestants,
opposed the idea of independence. Ireland, para. 15.

5% Jreland, paras. 38-39.

8 These interrogation practices, the so-called “five techniques,” included wall-standing, hooding,
deprivation of sleep and food, and other practices. These practices were considered to amount to
torture and inhuman or degrading treatment according to the Irish government. See Ireland, paras.
2, 96-104, 106-07, 161, 167, 169.

%% [reland, paras. 153-54.

5% Jreland, paras.152-53.

%% [reland, para. 161.

5% Jreland, para. 161.

%89 [reland, para. 160.

0 Jreland, para. 160.

lreland, para. 161.

125



Doubt in Favour of the Defendant, Guilty Beyond Reasonable Doubt

In this specific case the Comission found that the interrogation practices
constituted a violation of Article 3 of the ECHR.>%?

The specificity of the reasonable doubt standard at the ECtHR underpins
the role of the ECtHR’s commitment to protect human rights at the state
level. At the ECtHR proceedings, no evidence is inadmissible: the Court
has the power to evaluate evidence freely.>*

The ECtHR’s interpretation of the reasonable doubt standard has been
criticized in dissenting opinions for leaving excessive room for judicial
discretion and arbitrariness.®®* Critics argue that it is easy for the
respondent party to create doubts in the judges’ minds by adducing
evidence that would otherwise be inadmissible in common law systems.>*
For instance, in Labita case (2000), eight of the seventeen judges of the
Grand Chamber stated:

The majority of the Court considered that the applicant has not
proved “beyond all reasonable doubt” that he was subjected to
ill-treatment in Pianosa as he alleged. While we agree with the
majority that the material produced by the applicant constitutes
only prima facie evidence, we are nonetheless mindful of the
difficulties which a prisoner who has suffered illtreatment on
the part of those responsible for guarding him may experience,
and the risks he may run, if he denounces such treatment...We
are accordingly of the view that the standard used for assessing
the evidence in this case is inadequate, possibly illogical and even
unworkable ... in the absence of an effective investigation....>

The ECtHR addressed this criticism in the case Nachova (2005), stating:

In assessing evidence, the Court has adopted the standard of proof
“beyond reasonable doubt.” However, it has never been its purpose
to borrow the approach of the national legal systems that use that
standard. Its role is not to rule on criminal guilt or civil liability but
on Contracting States’ responsibility under the Convention. The
specificity of its task under art 19 of the Convention - to ensure
the observance by the Contracting States of their engagement

2 [reland, para. 147.

% Nachova and others. v. Bulgaria, no. 43577/ 98 & 43579/98, 6.07.2005, para. 147 (hereinafter
“Nachova”), stating: “In the proceedings before the Court, there are no procedural barriers to the
admissibility of evidence or pre-determined formulae for its assessment. It adopts the conclusions
that are, in its view, supported by the free evaluation of all evidence, including such inferences as
may flow from the facts and the parties’ submissions. According to its established case-law, proof
may follow from the coexistence of sufficiently strong, clear and concordant inferences or of similar
unrebutted presumptions of fact.”

9 See Labita v. Italy, no. 26772/95, 06.04.2000, Joint Partly Dissenting Opinion Of Judges Pastor
Ridruejo, Bonello, Makarczyk, Tulkens, Straznicka, Butkevych, Casadevall And Zupanci¢; See also
Sonja C. Grover, The European Court Of Human Rights As A Pathway To Impunity For International
Crimes 125 (Springer Science & Business Media 2010).

% Ugur Erdal, Article 3 of The European Convention on Human Rights: A Practitioner’s Handbook
258 (Hasan Bakirci & Boris Wijkstrom eds., 2006).

% Labita v. Italy, no. 26772/95, 06.04.2000, Joint Partly Dissenting Opinion of Judges Pastor Ridruejo,
Bonello, Makarczyk, Tulkens, Straznicka, Butkevych, Casadevall and Zupancic¢, para. 1.
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to secure the fundamental rights enshrined in the Convention -
conditions its approach to the issues of evidence and proof. In the
proceedings before the Court, there are no procedural barriers
to the admissibility of evidence or pre-determined formula for
its assessment. It adopts the conclusions that are, in its view,
supported by the free evaluation of all evidence, including such
inferences as may flow from the facts and the parties’ submissions.
According to its established case-law, proof may follow from the
coexistence of sufficiently strong, clear and concordant inferences
or of similar unrebutted presumptions of fact. Moreover, the level
of persuasion necessary for reaching a particular conclusion and,
in this connection, the distribution of the burden of proof are
intrinsically linked to the specificity of the facts, the nature of the
allegation made and the Convention right at stake.>’

In ECtHR proceedings, the necessary degree of proof depends on the
specific facts at issue. For instance, when the State controls the evidence,
it is almost impossible to establish a violation conclusively for the
individual making the allegations against the State. Thus, the ECtHR
shifts the allocation of the burden of proof to the government.>*®

THE RIGHT TO FAIR PROCEDURE IN THE ECtHR
CASE-LAW

In the Geerings>” case the Court has found that “if it is not found beyond a
reasonable doubt that the suspect has actually committed the crime and if it
cannot be established as a fact that any advantage, illegal or otherwise, was
actually obtained by the suspect in connection with the crime, a measure
like confiscation of goods allegedly connected to the crime cannot be ordered,
because it would be based on a presumption of quilt”® and therefore
incompatible with Article 6 (2).

The case can be summarised as follows: the applicant was arrested and
placed in pre-trial detention on suspicion of involvement - together
with others - in various thefts of lorries containing merchandise. After
the conclusion of the investigation, a first instance national court had
established that the applicant had been involved in the theft of 120
laundry dryers from a lorry and in several thefts of lorries. The applicant
lodged an appeal with the local Court of Appeal which quashed the first

%7 Nachova et al. v. Bulgaria, nos. 43577/98 and 43579/98, 2004, para. 147.

%8 For example, in Anguelova v. Bulgaria, App. 38361/97, 13.06.2002, the ECtHR stated that “Where the
events in issue lie wholly, or in large part, within the exclusive knowledge of the authorities, as in
the case of persons within their control in custody, strong presumptions of fact will arise in respect
of injuries and death occurring during that detention. Indeed, the burden of proof may be regarded
as resting on the authorities to provide a satisfactory and convincing explanation.” Anguelova v.
Bulgaria, para. 111 (2002) (hereinafter “Anguelova”) (emphasis added).

9 Geerings v. Netherlands, no. 30810/03, ECHR, 01.03.2007.

600 Thid. §47.
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judgment and convicted the applicant of having participated only in some
of the thefts and acquitted him of the remainder of the charges. In the
meantime, the prosecutor requested the judge to issue an order for the
confiscation of an illegally obtained advantage which, according to the
public prosecutor, amounted to 67,020.16 Euros, including also goods
related to the charges the applicant had been acquitted of. The applicant
argued that a confiscation order could only be imposed in respect of the
offences of which he had been found guilty. The local Court of Appeal
granted the request of the prosecutor, thus referring the confiscation
also to goods related to the crimes the defendant had been acquitted of.

In the case of Telfner®®! the Court stated that there had been a shift of the
burden of proof, since the accused, who refused to give evidence, had been
convicted of a road traffic offence on the basis of the fact that he was the
driver of the vehicle, despite the fact that no evidence had been found to
corroborate the statement. More specifically, the decision of the national
court was based on the facts that, although the car was registered under
his mother’s name, the accused was the main user of the vehicle and that
he was not at home the night of the accident - facts which required from
him, according to the national court, to present evidence that he was
not the driver. The Court recalled that Article 6 (2) “requires, inter alia,
that the burden of proof is on the prosecution, and any doubt should benefit
the accused ... Thus, the presumption of innocence is infringed where the
burden of proof is shifted from the prosecution to the defence ... In requiring
the applicant to provide an explanation although they had not been able to
establish a convincing prima facie case against him, the (national) courts
shifted the burden of proof from the prosecution to the defence”™°.

In the Heaney and McGuinness®® case, the Court underlined the connection
between the right of the defendant to remain silent, guaranteed by Article
6 (1) and presumption of innocence envisaged in Article 6 (2), specifying
that the obligation for the accused to talk, foreseen in the national law,
violated the principles enshrined in Article 6 (1) and (2) of the convention.
Namely, a large explosion occurred in County Derry in Ulster and five
British soldiers were killed. Approximately an hour and a half after the
explosion, Irish police officers on surveillance duty noted a light in a
house around four miles from the scene of the explosion and shortly after,
having obtained a warrant, searched the house and found an assortment
of gloves (rubber and knitted), balaclavas, caps and other clothing. The
men in the house, including the owner and the applicants, were arrested
and detained by the police under section 30 of the Offences against the
State Act 1939. It was suspected that the bombing had been carried out
by the IRA and the two applicants were suspected of involvement in the

01 Telfner v. Austria, no. 3501/96, ECHR, 20.06.2001.
92 Thid.§15818.
%5 Heaney and McGuinness v. Ireland, no. 34720/97, ECHR, 21.03.2001
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bombing. Heaney and Mc Guinnes were cautioned by police officers in
the usual terms, namely they were not required to say anything unless
they wished to do so and were also informed that anything they did say
would be taken down in writing and might be given in evidence against
them. Mr. Heaney was then questioned about the bombing and about
his presence in the house where he was arrested. He refused to answer
the questions put to him. Police officers then read section 52 of the 1939
Act to him and he was requested, pursuant to that section, to give a full
account of his movements and actions in the hours close to the explosion:
again he refused to answer any questions. The same conduct was held by
Mr McGuinness. Therefore both of them were charged with the offence of
failing to account for their movements (in accordance with section 52 of
the 1939 Act), convicted by the Special Criminal Court and sentenced to
six months of imprisonment.

Their appeal filed with the High Court was rejected and as a consequence
they filed an application with the ECHR, complaining, under Article 6 of
the Convention, about having been punished, through the application of
section 52 of the 1939 Act, for relying on their rights to silence, against self-
incrimination and to be presumed innocent during police questioning.
The Court decided that there had been a violation of Article 6 Paragraphs
1 and 2 of the Convention, recalling its established case-law to the effect
that, “although not specifically mentioned in Article 6 of the Convention,
the rights relied on by the applicants, the right to silence and the right not
to incriminate oneself, are generally recognized international standards
which lie at the heart of the notion of a fair procedure under Article 6. Their
rationale lies, inter alia, in the protection of the accused against improper
compulsion by the authorities, thereby contributing to the avoidance of
miscarriages of justice and to the fulfilment of the aims of Article 6. The right
not to incriminate oneself, in particular, presupposes that the prosecution in
a criminal case seek to prove their case against the accused without resort to
evidence obtained through methods of coercion or oppression in defiance of
the will of the accused. In this sense the right in question is closely linked to
the presumption of innocence contained in Article 6 § 2 of the Convention ™,

In the case Tirado Ortiz and Lozano Martin®> however, the Court has
specified that Article 6 (2) cannot be invoked to exclude the possibility to
conduct breath, blood or urine tests during the criminal investigation.
Obviously, if the principle of in dubio pro reo and of presumption of
innocence were extended until the extreme consequences, it would
become impossible in most of the cases for the police and the prosecution
to perform any investigative action, since resolving any doubtful situation
in favour of the accused eventually would block the investigation. In
particular the Court has stated that “The right not to incriminate one pre-

04 Tbid, § 40.
%05 Tirado Ortiz and Lozano Martin v. Spain, n0.43486/98, ECHR, 22 June 1999.
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supposes that the prosecution in a criminal case seek to prove their case
against the accused without resort to evidence obtained through methods of
coercion or oppression in defiance of the will of the accused. In this sense the
right is closely linked to the presumption of innocence contained in Article
6 § 2 of the Convention. The right not to incriminate oneself is primarily
concerned, however, with respecting the will of an accused person to remain
silent. Ascommonly understood in the legal systems of the Contracting Parties
to the Convention and elsewhere, it does not extend to the use in criminal
proceedings of material which may be obtained from the accused through
the use of compulsory powers but which has an existence independent of
the will of the suspect such as, inter alia, documents acquired pursuant to a
warrant; breath, blood and urine samples; and bodily tissue for the purpose
of DNA testing”.

In the case of Ajdaric®%, the Court found the Croatia in violation of the
principle in dubio pro reo because of the lack of court reasoning, which
constituted a violation of Article 6 paragraph 1 of the ECHR. In this case,
the applicant was convicted on three counts of murder perpetrated in
Kutina in 1998, and sentenced to 40 years in prison, solely on the basis
of hearsay evidence of a witness. The witness was a former police officer
and was himself convicted (judgement not final) to 7 years in prison; the
applicant met the witness in the prison hospital in 2005. The witness said
that he had overheard conversations between the applicant and a third
person while staying in the same hospital room with five other inmates,
in which they had discussed perpetrating the criminal offence together.
The ECtHR found that the national courts made no effort to verify
the statements made by this witness, but accepted them as truthful,
irrespective of the fact that medical documentation showed that he
suffered from mental disorders; also, the national courts did not take into
account contradictory statements made by other witnesses either. The
Court went far in exploring contradictions between different statements,
contradictions in statements themselves, and inconsistencies in some
issues, and has stated: “All these discrepancies called for an increasingly
careful assessment by the domestic courts. In this connection the Court points
out to the requirement that the parties in the proceedings have to be heard
and their objections properly addressed and notes that the applicant made
serious objections as to the reliability of evidence given by S.S., pointing out
to various discrepancies and lack of logic in the statement of S.S., as well as
to the lack of any connection between him and the criminal offences at issue.
The applicant referred to specific facts and documents which called into
question the statement given by S.S. Thus, he pointed to the confused and
imprecise nature of the statements by S.S. As to the allegation by S.S. that
the applicant had opened a “business” in Banja Luka with the money taken
from the victims in 1998, the applicant presented documents showing that
%06 Ajdaric v. Croatia, no. 20883/09, ECHR, 04.06.2012.
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he had started his car-dealing enterprise back in 1990. He also challenged the
reliability of S.S. as a witness on the ground of his mental illness.”"
Further, the Court analysed the reasoning of the judgment and stated that
national courts made no comments on any mentioned discrepancies or
on the contradictory witness statements: “Against the above background,
the Court finds that in the present case the decisions reached by the domestic
courts were not adequately reasoned. Thus, obvious discrepancies in the
statements of witnesses as well as the medical condition of S.S. were not at
all or not sufficiently addressed. In such circumstances, it can be said that
the decisions of the national courts did not observe the basic requirement of
criminal justice that the prosecution has to prove its case beyond reasonable
doubt and were not in accordance with one of the fundamental principles of
criminal law, namely, in dubio pro reo.”®%

When it comes to the errors during the deciding about facts or in the
implementation of the laws, it is the view of the Court that this is not
its duty unless such errors led to infringement of the rights protected
by the Convention. As an example, in the Hajnal®® the Court found
violation of Article 6 § 1 of the Convention because in the criminal
proceedings evidence was used which was obtained contrary to Article
3. “The Court stands by the opinion that admission of statements which
were obtained through torture or other ill-treatment, and which serve as
evidence to establish relevant facts in criminal proceedings, makes the whole
proceeding unfair. This finding applies irrespective of the probative value of
the statements and irrespective of whether their use was adjudicating for
conviction.”®® And vice-versa, in Schenk®! the Court stated that although
the admission of unlawfully obtained evidence does not in itself violate
Article 6, it can give rise to unfairness on the facts. In this case, which
pertained to a use of a recording which was illegal in so far as it was
not ordered by the investigating judge, the Court held that there was no
violation of Article 6 (1) because the defence was able to challenge the use
of the recording and there was other evidence supporting the conviction
of the accused.

Asit can be seen from the paragraph above the right to defence is one of the
basic requirements for the right to fair procedure. Below are elaborated
few cases where the Court found that the right to a fair procedure was
violated due to the infringement of the right to an adequate defence.

507 [bid, §46.

608 [hid, §51.

9 Hajnal v. Serbia, no.36937/06, ECHR, 19.06.2012.

610 [hid, § 113.

o Schenk v.Switzerland, n0.10862/84, ECHR, 12.07.1988.
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Namely, in the case of Iljazi®? the applicant was charged for trying to bring
into the country 9.5 kg of heroin, purchased from an unidentified seller in
Istanbul, loaded into a cargo area of a truck which belonged to a company
managed and owned by him. The national court found him guilty and
convicted him with 5,3 years of imprisonment for illegal drug trafficking.
The applicant claimed a violation of Article 6 § 3 (d) of ECHR because of
the domestic courts’ refusal to admit the written statements and ensure
presence at trial of witnesses S.B. and T.S., who had apparently stated
that the applicant had neither been personally involved nor observed the
loading of the goods into the truck. The applicant further submitted a
copy of the statements, translated into Macedonian language, since those
statements were being taken by Kosovo authorities (the point where the
goods entered the country), on a request of the national authorities. The
applicant claimed that by doing that the national court has wrongfully
established the case facts.

Although ECtHR reiterated that “the admissibility of evidence is primarily a
matter that is requlated by national law”, and that the purpose of the Court
is "not to give a ruling as to whether statements of witnesses were properly
admitted in evidence, but rather to ascertain whether the proceedings as a
whole, including the way in which evidence was taken, were fair”, as well
as that Article 6 § 3 (d) “does not require the attendance and examination of
every witness on the accused’s behalf: its essential aim, as is indicated by the
words ‘under the same conditions’, is a full ‘equality of arms’ in the matter”,
the Court has found that “there might be exceptional circumstances which
could prompt the Court to conclude that the failure to hear a person as a
witness was incompatible with Article 6.

So, in this particular case the Court found violation of Article 6 §§ 1 and
3 (d) of the Convention since “in the absence of any direct evidence, the
applicant should have been afforded a reasonable opportunity to challenge
the assumption that he had loaded and hidden the drugs in the truck. The
refusal to examine the defence witnesses, at least T.S., led to a limitation of
the defence rights incompatible with the guarantees of a fair trial enshrined
in Article 6.

Furthermore, in the case of Dusko Ivanovski®® the applicant was sentenced
to two and a half years of imprisonment for illegal drug trafficking. The
applicant was searched on 04 February 2003, without a court warrant
and in the absence of witnesses, as allowed by Law in exceptional
circumstances. The police confiscated 13 keys and a mobile phone from
him. On that same date, an investigating judge issued two warrants for
search of two apartments and other accompanying premises owned by
the applicant’s father (nos. 8 and 9 in the building in which the applicant

2 Jljazi v. the former Yugoslav Republic of Macedonia, n0.56539/08, ECHR, 03.01.2014.

o5 [bid, § 40.

%4 Thid, § 47.

o5 Dusko Ivanouski v. the former Yugoslav Republic of Macedonia, no. 10718/05, 24.07.2014.
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lived) on the grounds of reasonable suspicion that the applicant was
involved in drug trafficking. During the search, more than 2000 kg of
heroin was found in a cellar which belonged to another apartment, no. 10,
of the same building, and which was opened with a key confiscated during
the personal search of the applicant. According to the expert report the
locking system of the padlock to the cellar of apartment no. 10 had been
damaged and it could be opened with any object, including with all of the
keys confiscated from the applicant. Another expertize confirmed that
a fingerprint of the applicant’s middle finger was found on the package
with drugs. The applicant claimed violation of Article 6 of ECHR because
the decision was based on illegal evidence and that the domestic courts
refused his request to call witnesses and to order a separate expertize.
The ECtHR in its decision reiterated that “While Article 6 guarantees the
right to a fair hearing, it does not lay down any rules on the admissibility
of evidence as such or the way it should be assessed, which are therefore
primarily matters for requlation by national law and the national courts. It
is not the role of the Court to determine, as a matter of principle, whether
particular types of evidence - for example, unlawfully obtained evidence -
may be admissible or, indeed, whether the applicant was qguilty or not. The
question which must be answered is whether the proceedings as a whole,
including the way in which the evidence was obtained, were fair. This
involves an examination of the “unlawfulness” in question.”™® However, the
Court further reiterated that: “In determining whether the proceedings as
a whole were fair, it must be taken into consideration whether the rights
of the defence were respected. It must be examined in particular whether
the applicant was given the opportunity of challenging the authenticity of
the evidence and of opposing its use. In addition, the quality of the evidence
must be taken into consideration, including whether the circumstances in
which it was obtained cast doubt on its reliability or accuracy.”, as well as
that: “Although it is normally for the national courts to assess the evidence
before them as well as the relevance of the evidence which defendants seek
to adduce, there might be exceptional circumstances which could prompt
the Court to conclude that the failure to hear a person as a witness was
incompatible with Article 6.” So, in this particular case the Court found
a violation of Article 6 §§ 1 and 3 (d) of the Convention on the account
of the domestic courts’ refusal to hear the defence witnesses and admit
alternative expert evidence.

In the Kovac®” case the applicant complained that in the criminal
proceedings against him he was deprived of a fair trial since he was not
able to put questions to M.V. as a witness against him, which is a violation
of Article 6, paragraph 1 and 3 (d) of the Convention. The applicant in
2002 was charged with indecent act against a minor, a twelve-year old girl

o Thid. § 42.
7 Kovac v. Croatia, no. 503/05, ECHR, 12.10.2007.
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with mental disability. The alleged victim, M.V., gave evidence before an
investigating judge in the presence of a psychologist, but the applicant,
who at that stage was not represented by a lawyer, was not present. At
trial the applicant denied the charges. The victim was then recorded
that she upheld the statement made before the investigating judge but
the statement was not read out. Other witnesses were also heard, none
of whom had seen the alleged acts and who gave evidence only on the
subsequent events. The Court convicted the applicant for indecency
against a minor and sentenced him to six months of imprisonment. It
based the applicant’s conviction to a decisive degree on the statement
made by the victim before the investigating judge. The applicant appealed
complaining that he was not given an opportunity to question M.V and
that her testimony given before the investigating judge was reworded by
the judge and did not represent the accurate picture of what she said,
especially taking into consideration that at the age of 12, she could not
read or write and did not know the names of any of her teachers. The
higher Court dismissed the appeal. It accepted that the wording of her
testimony had been formulated by the investigating judge and that the
testimony would have sounded more convincing had it reproduced M.V.’s
own words, but it did not find that this shortcoming made a significant
impact. The appellate court made no comments on the applicant’s
complaint concerning his lack of opportunity to question M.V.

The EHtCR in this case reiterated “that the use in evidence of statements
obtained at the stage of the police inquiry and the judicial investigation is
not in itself inconsistent with paragraphs 1 and 3 (d) of Article 6, provided
that the rights of the defence have been respected. As a rule these rights
require that the defendant be given an adequate and proper opportunity to
challenge and question a witness against him either when he was making
his statements or at a later stage of the proceedings.” The Court further
stated that “principles of fair trial require that the interests of the defence
are balanced against those of witnesses or victims called upon to testify. In
this respect, the Court has had regard to the special features of criminal
proceedings concerning sexual of fences. Such proceedings are often conceived
of as an ordeal by the victim, in particular when the latter is unwillingly
confronted with the defendant. These features are even more prominent in a
case involving a minor. In the assessment of the question whether or not in
such proceedings an accused received a fair trial, the victim’s interest must be
taken into account. The Court therefore accepts that in criminal proceedings
concerning sexual abuse certain measures may be taken for the purpose of
protecting the victim, provided that such measures can be reconciled with an
adequate and effective exercise of the rights of the defence. In securing the
rights of the defence, the judicial authorities may be required to take measures
which counterbalance the handicaps under which the defence labors.” In
this particular case however the Court found that “the applicant cannot be
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regarded as having had a proper and adequate opportunity to challenge the
witness statement which was of decisive importance for his conviction and,
consequently, he did not have a fair trial”.5'®

In its judgment on the case of Topic®® the Court also noted that: ”(...)
the applicant’s request for the eyewitnesses to the event to be heard was
not vexatious, it was relevant to the subject matter of the accusation, and
that it could arqguably have strengthened the position of the defence or even
led to the applicant’s acquittal, had it been confirmed that he had in fact
thrown a beer can and not the package containing drugs into the rubbish
bin.(...) However, the trial court dismissed the applicant’s request by merely
noting that all the relevant facts had been sufficiently established (...) which
cannot be considered a reasoned decision in itself, and could suggest that
the witness statements heard by the domestic court were one-sided.(...) The
Court therefore considers that by dismissing all requests by the defence
and accepting all the prosecution arguments and evidence the trial court
created an unfair advantage in favour of the prosecution and consequently
deprived the applicant of any practical opportunity to effectively challenge
the charges against him”.52°

In this case ECHR emphasised the importance of the words “under the
same conditions” and “equality of arms” in the matter: “With this proviso, it
leaves it to the competent national authorities to decide upon the relevance
of proposed evidence, in so far as this is compatible with the concept of a fair
trial, which dominates the whole of Article 6(...). It is accordingly not sufficient
for a defendant to complain that he has not been allowed to question certain
witnesses; he must, in addition, support his request by explaining why it is
important for the witnesses concerned to be heard and their evidence must
be necessary for the establishment of the truth (...). Thus, when the applicant
has made a request to hear witnesses which is not vexatious, and which is
sufficiently reasoned, relevant to the subject matter of the accusation and
could arguably have strengthened position of the defence or even led to the
applicant’s acquittal, the domestic authorities must provide relevant reasons
for dismissing such request(...).The Court notes that the applicant contended
that the package found in the rubbish bin did not belong to him, which was
why he had refused to sign the seizure record of the package and requested
a forensic analysis in order to obtain evidence as to whether he had had any
contact with the package(...). He also argued that he had in fact thrown a
beer can into the bin, and in support of his arguments he insisted that three
persons, eyewitnesses to the event, be questioned. In denying the charges
against him the applicant insisted throughout the proceedings that he had
thrown a beer can into the rubbish bin and not the package containing drugs.
(..)In this respect the Court notes that one of the police officers who testified
before the trial court, in fact the one, who found the package, confirmed

%18 Thid. §26, §32.
9 Topic v. Croatia, no. 51355/10, ECHR, 10 October 2013.
620 Thid. §46, §47, 8§478.
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that he had also found beer cans in the bin, thus making the applicant’s
line of defence not fully vexatious or improbable (...). Accordingly, the
evidence of the police officers, as witnesses for the prosecution, could
have been refuted by the statements of the other three eyewitnesses {(...).
In the absence of any material evidence such as fingerprint or DNA traces,
which were never retrieved from the package although the defence
requested it, those witness statements could have played a significant role
in strengthening the position of the applicant’s defence or even led to his
acquittal (...), given that the criminal court is bound by the in dubio pro
reo principle(...). %%

Again, in the case of Navalnyy and Yashin®® the Court has required that
an applicant must be “afforded a reasonable opportunity to present his
case under conditions that do not place him at a disadvantage vis-a-vis his
opponent™?. The Court has also found that: “(...)the circumstances of the
applicants’ confrontation with the riot police had been in dispute between the
parties to the administrative proceedings (...). However, the courts acting in
those proceedings had decided to base their judgment exclusively on the version
put forward by the police and had refused to accept additional evidence, such
as video recordings, or to call other witnesses, when the applicants sought
to prove that the police had not given any orders before arresting them. The
Court considers that in the dispute over the key facts underlying the charges
where the only witnesses for the prosecution were the police officers who
had played an active role in the contested events; it was indispensable for
the Justice of the Peace and the Tverskoy District Court to exhaust every
reasonable possibility of verifying their incriminating statements (...). The
failure to do so ran contrary to the basic requirement that the prosecution
has to prove its case and one of the fundamental principles of criminal law,
namely, in dubio pro reo.(...).%% It is clear that the applicant should have
had the right to prove the facts in favour of his defence, but was rejected
by the court to do so.

Interesting for observation are the stands of the Court referring to the
issue of detention, in the sense of whether the prosecution managed to
present sufficient evidence to prove that there was reasonable suspicion
in the defendant’s guilt.

Namely, in the case of Stepuleac®” the lawfulness of the detention and
whether there were sufficient reasons for the detention were questioned.
The applicant was the owner of a security company, which secured a petrol
supply company. Upon a complaint by the petrol supply company that one
of employees of the security company allegedly stole fuel, the applicant,

521 [hid. 8§40, §42, §43, §44, §45.

%2 Navalnyy and Yashin v. Russia, n0.76204/11, ECHR, 20.04.2015
6% [bid. §82.

624 Thid. §83.

6% Stepuleac v. Moldova, no. 8207/06, ECHR, 06.02.2008.
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having conducted internal investigation in his company, informed the
petrol company that the applicant’s employee G.N. confessed he had been
stealing petrol, but was refusing to pay for the damage, so the applicant
suggested to the petrol company that they should inform the police.
Few months later the employee G.N. complained to the Police that people
from the security company where he was employed, threatened him with
violence in order to obtain money from him and that he was illegally
held in detention. The next day the Prosecution opened an investigation
against the applicant and another employee in his company. Three days
later the applicant was arrested. The first arrest ended with the applicant
being placed in house arrest, to be released on bail later on by the Court
of Appeal. In the meantime, his company licence was revoked and the
applicant informed the media that the prosecution and his arrest were a
result of the intent of the Ministry of Interior to monopolize the security
services market by destroying competitors, including his company. Then,
the applicant was arrested again with expanded criminal investigation
against him and two others, for alleged blackmailing of two potential
victims. National Court ordered detention and the national Appellate
Court upheld that decision.

The ECHR found that although the complaint lodged by G.N. to the Police
did not directly indicate the applicant’s name, the only ground cited
by the prosecuting authority when arresting the applicant and when
requesting the court to order his pre-trial detention was that the victim
G.N. had directly identified him as the perpetrator of a crime. So for the
Court “It is unclear why his name was included in that decision at the very
start of the investigation and before further evidence could be obtained.
Moreover, the Court noted that “the domestic court, when examining
the request for a detention order (...), established that at least one of the
aspects of G.N.’s complaint was abusive (...). This should have cast doubt on
G.N.’s credibility. The conflict he had with the company’s administration {...)
gives further reasons to doubt his motives. However, rather than verifying
this information, which was easily obtainable from the law enforcement
authorities, particularly given the large number of prosecutors assigned
to the case, the prosecutor arrested the applicant partly on the basis of his
alleged kidnapping of G.N. This lends support to the applicant’s claim that
the investigating authorities did not genuinely verify the facts in order to
determine the existence of a reasonable suspicion that he had committed a
crime, but rather pursued his arrest, allegedly for private interests. (...)"®%

The Court concluded according to the information in its possession

“ does not satisfy an objective observer that the person concerned may have
committed the offence™?®. There was, accordingly, a violation of Article 5

52 [bid. §70.
627 Ibid. §72.
528 [bid. §73.
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81 of the Convention in respect of the applicant’s first arrest.

Regarding the second arrest the Court further found that “Had the
applicant indeed committed the crime and had he wanted to pressure the
victim or witnesses or destroy evidence, he would have had plenty of time
to do so before December 2005, and no evidence was submitted to the Court
of any such actions on the part of the applicant. There was, therefore, no
urgency for an arrest in order to stop an ongoing criminal activity and the
24 investigators assigned to the case could have used any extra time to verify
whether the complaints were prima facie well-founded. Instead of such
verification, the applicant was arrested on the day when the investigation
was initiated (...). More disturbingly, it follows from the statements of the
two alleged victims that one of the complaints was fabricated and the
investigating authority did not verify with him whether he had indeed made
that complaint, while the other was the result of the direct influence of officer
0., the same person who registered the first complaint against the applicant
... This renders both complaints irrelevant for the purposes of determining the
existence of a reasonable suspicion that the applicant had committed a crime,
while no other reason for his arrest was cited (...).The Court is aware of the
possibility of a victim retracting his or her statements because of a change of
heart or even coercion. However, whether or not a victim signed a complaint
can be verified by objective forensic evidence and there is nothing in the file to
suggest that the person had lied to the domestic court about not having signed
the complaint. Indeed, if it were shown that the victim had actually signed the
complaint but later retracted it under duress, the domestic court would have
had serious reasons for refusing the applicant’s request for release. No such
concerns were expressed by the court (...).5%°

So, as in the case of the first arrest, the Court concluded that it does not see
in the file any evidence to support a reasonable suspicion that the applicant
committed a crime. Therefore, the Court has found a violation of Article 5
81 of the Convention in respect of the applicant’s second arrest too.

Similarly, in the case of Lazoroski®® the applicant complained under
Article 5, paragraph 1, 2 and 3 of the Convention that his deprivation of
liberty had not been based on any of the permissible grounds and that he
had not been informed of the reasons for his arrest. Namely, on 6 August
2003 the applicant received a phone call from an Intelligence Service
officer to come to the police station for a “talk”. J.S., a high ranking
official in the Intelligence Service gave a verbal order for the applicant’s
arrest on suspicion that he was armed and might leave the country. At
23.15 hours on the same day (6 August), the applicant was arrested by
the police near the border, he was taken to the police station, searched,
and according to the report he was found with a mobile phone, passport,
identity card and a licence to carry arms. According to the parties, a

629 Thid. §76-78.
030 [Lazoroski v. the former Yugoslav Republic of Macedonia, no. 4922/04, ECHR, 08.01.2010.
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gun was also found, but it was not recorded in the report. The applicant
was handcuffed and transferred to city police station by the Intelligence
Service, but he managed to contact his lawyer on his mobile phone.
At 2 a.m. on 7 August 2003 the applicant signed a report in which he
waived his right to a lawyer. There was no record of the questioning. The
applicant claimed that he was questioned about the work of his superiors
(one of the executive managers of a company), about certain members of
the then opposition political party and certain high-profile journalists.
His personal belongings were given back to him and he was released at 9
a.m. The applicant brought his alleged unlawful arrest to the attention of
the Ministry of Interior, Sector for Internal Control. The Sector noted that
the applicant’s arrest and detention had been carried out in compliance
with the law, except for minor errors in the minutes concerning the body
search. The applicant also requested an investigating judge to review the
lawfulness of his deprivation of his freedom, claiming that he had been
detained unjustifiably, that he had not been informed of the reasons for
his detention, that his lawyer had been prevented from attending the
questioning, and that the arrest had been carried out without a court order.
On 26 January 2005, after the applicant lodged five requests for expediting
the proceedings the investigating judge found that the applicant had been
lawfully deprived of his freedom under the suspicion of arms trafficking.
On 18 February 2005 the court panel dismissed the applicant’s appeal.

The applicant filed an application before the ECHR. The ECtHR concludes
that the applicant’s deprivation of liberty did not constitute lawful
detention effected “on reasonable suspicion” and therefore was a breach
of Article 5 § 1(c) of the Convention. The ECtHR in its reasoning reiterated
that “the facts which raise a suspicion need not be of the same level as those
necessary to justify a conviction or even the bringing of a charge, which comes
at a later stage of the process of criminal investigation. In the instance case,
however, there was nothing to suggest that the applicant was involved in
trafficking in arms. Even in the proceedings before the Court, the Government
did not present any material that would persuade it to conclude otherwise.
The “operative indications” of the Intelligence Service, in the absence of any
statement, information or a concrete complaint cannot be regarded as sufficient
to justify the “reasonableness” of the suspicion on which the applicant’s arrest
and detention were based. ™

Further in the text it is presented the wealthy case-law of the Court
dealing with the violation of presumption of innocence by public officials
declaring someone’s guilty before he/she is being convicted with a final
court decision.

%51 [bid. §48.
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In the case of Minelli®®? the Court has considered that Article 6 (2) is
breached by a decision of a national court which states that a person is
guilty of an offence before that person has been tried and found guilty
of it. In particular, the Court specified that “the presumption of innocence
will be violated if, without the accused ‘s having previously been proved quilty
according to law and notably without his having had the opportunity of
exercising his right to defence, a judicial decision concerning him reflects an
opinion he is guilty. This may be so even in the absence of any formal finding:
it suffices that there is some reasoning suggesting that the (national) court
regards the accused as guilty’®3. In the above case a private prosecution
for defamation against Mr. Minelli was dismissed because it had become
statute-barred. Notwithstanding that, the national court ordered Mr.
Minelli to pay part of the costs of the proceedings arguing that the
defendant would have been probably convicted if the criminal offence had
not extinguished because of prescription. The Court stated that Article 6
(2) had been violated by that decision, since the national court had shown
that it was satisfied of the accused guilty on the basis of a mere estimation
without any formal finding.

In the case of Lagardere® the applicant’s father, J.L. Lagardére, was
chairman and managing director of two companies called Matra and
Hachette.Athird company, called Lambda, representingsomeshareholders
in Matra and Hachette, lodged a complaint for misappropriation of
corporate assets, together with an application to join the proceedings as
a civil party. As a consequence, J.L. Lagardére, in his capacity as chairman
and managing director of Matra and Hachette, was charged of having
knowingly fraudulently misused assets of those companies against their
interest. Afterwards the Paris Criminal Court declared the prosecution
against J.-L. Lagardére time-barred and as a consequence also the civil
party action was declared inadmissible. The decision was appealed by
Lambda and the Supreme Court, after declaring that the prosecution had
lapsed, this time as a result of the accused death, quashed the judgment
of the Court of Appeal concerning the civil action and the case was sent
before a different Court of Appeal. The latter court declared the instances
of misappropriation of corporate assets committed in 1988 time-barred,
but not those committed in the financial years 1989 to 1992 and considered
that the late applicant’s father had acted against the interests of the
companies Matra and Hachette. The conclusion of the Court of Appeal was
that the system set in place by Mr J. L. Lagardeéere constituted the offence
of misappropriation of corporate assets and ordered the heirs of the late
J.L. Legardiere to pay the civil party Euros 14,345,452.52 in damages.

The applicant appealed the above decision, but his request was not
granted and he finally lodged an application with the ECHR: in the above
032 Minelli v. Switzerland, no. 8660/79, ECHR, 25 March 1983.

%3 hid. § 37.
3 Lagardere v. France, no.18851/07, ECHR, 12.07.2012.
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claim he complained that the French courts had violated his father’s
right to the presumption of innocence, since they had declared his father
responsible for the crime, although the criminal proceedings had lapsed
and he had never been found guilty prior to his death. On the point, the
Court reaffirmed that a distinction had to be made between decisions or
statements that reflect the opinion that the person concerned is guilty
and those which merely describe a state of suspicion. The former violate
the presumption of innocence, while the latter have been found to be
in conformity with the spirit of Article 6 of the Convention. Besides,
the Court reiterated that Article 6 (2) of the Convention applies also to
situations where the person concerned is not, or is no longer, the object
of a “criminal charge”, for instance to judicial decisions taken after the
discontinuation of the criminal proceedings or after an acquittal and
that that if the national decision on compensation contains a statement
imputing the criminal liability of the respondent party, this could raise an
issue falling within the ambit of Article 6 (2) of the Convention.

In the present case the Court noted that the Court of Appeal in its judgment
held “that the constituent elements of the offence of misappropriation of
corporate assets to the detriment Matra and Hachette are established for
that period against Mr Jean-Luc Lagardére™>: such a statement leaves no
room for doubt that the Court of Appeal considered the applicant’s father
guilty as charged, even though the prosecution against him had lapsed and
no court had ever found him guilty while he was alive. Hence Article 6 (2)
of the Convention had been violated by the decision on the national court.
Furthermore, in Clave®® case, elaborating on the scope of the presumption
of innocence, ECtHR clarified that Article 6 (2) does not only apply to the
operative part of ajudgment - to the decision whether or not the defendant
is found guilty - but also to its reasoning. In this case, the applicant was
the father of a daughter whose former wife laid information with the
police that the applicant had sexually abused his daughter. The daughter
was questioned by police and a psychological expert was commissioned to
assess the credibility of her statements. The applicant was charged with
sexual abuse of children and sexual abuse of persons entrusted to him
for upbringing. Regional Court Muenster acquitted him of all charges,
and give reasoning pointing out that “..the Chamber assumes, in sum, that
the core events described by the witness have a factual basis, that is, that
the accused actually carried out sexual assaults on his daughter in his car.
Nevertheless, the acts could not be substantiated, in terms of either their
intensity or their time frame, in a manner that would suffice to secure a
conviction. The inconsistencies in the witness’s testimony were so marked
that it was impossible to establish precise facts.”

The applicant considered that, despite the fact that the appellate court

%% [bid. § 20.
% Clave v Germany, no. 48144/09, ECHR, 15.01.2015.
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had acquitted him on account of insufficiency of proof, the appellate
court’s reasoning amounted to a finding of guilt. After the applicants
complaint to Federal Court of Constitution stating that judgment violated
the presumption of innocence the Constitutional Court declared the
complaint inadmissible and the applicant lodged an application with
the ECtHR. The German Government argued that the presumption of
innocence did not apply to the reasoning of a judgment and that decision
of the German court is in line with Article 6 (2) which only require that a
defendant be acquitted if not proved guilty beyond reasonable doubt.

The ECtHR rejected the argument made by the German government that
presumption of innocence did not impose any boundaries on a court
when providing reasons for the acquitting judgment. On contrary, ECtHR
pointed out the importance of reasoning of judgment stating that the
language used by the decision-maker will be of critical importance in
assessing the compatibility of the decision and its reasoning with Article
6 § 2. In the judgment, the Courts stated: "In view of these elements, the
Court considers that the Regional Court’s impugned statements went beyond
a mere description of a state of (remaining) suspicion by using unfortunate
language. They must be said, in the circumstances, to have contradicted
or “set aside” the applicant’s acquittal by amounting to a finding that the
applicant was guilty of the offences he was charged with.”

In the case of Lavents®” the Court established that there was a breach of
Article 6 (2) because the judge of the trial had given interviews to the press
during of the trial in which she had stated that she was not sure whether to
convict the accused for all or only some counts of the indictment and had
expressed her surprise with the defendant completely denying all charges,
thus alleging that the defendant should have somehow proved his innocence:
the Court affirmed that, by releasing such a statement prior to the end of
trial, the judge had blatantly violated the presumption of innocence.

The Court has confirmed the above approach in the case of_Allenet de
Ribemont53. In this case, a member of the French Parliament and former
Minister was murdered in front of the applicant’s home. The victim was
visiting his financial adviser, who lived in the same building and with
whom Mr. Ribemont was planning to open jointly a restaurant in Paris.
This plan was financed by the victim who lend money to the applicant
and for making him responsible for repaying the loan. Once the judicial
investigation for murder was initiated, the police of Paris detained
several persons, including Mr. Allenet de Ribemont. On the day of the
arrest, the French Minister of the Interior and several high rank police
officer had a press conference. One of the officers, stated that Mr. Allenet
was one of the instigators of the murder, and his colleagues have their
statements in support of his own. Afterwards Mr. Allenet de Ribemont

7 Lavents v. Latvia, n0.58442/00, ECHR, 28.02.2003.
8 Allenet de Ribemont v. France, no 15175/98, ECHR, 10 February 1995
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was formally charged with aiding and abetting murder and was taken into
custody where he stayed under detention on remand. He was released
after three months of detention on remand with a discharge order was
finally issued after three years. After having been released, Mr. Allenet
de Ribemont submitted a claim for compensation based on Article 6 par.
2 of the Convention, but the claim was dismissed by the national courts:
more specifically Mr. Allener sought compensation of ten million French
francs for the non-pecuniary and pecuniary damage he maintained he
had sustained on account of the above statements by the Minister of the
Interior and senior police officials.

ECHR stated that Government of France had wrongly argued that
presumption of innocence could be infringed only by a judicial authority.
Onthe contrary, the Court acknowledged that the principle of presumption
of innocence was above all a procedural safeguard in criminal proceedings,
but that its scope was more extensive, and that it imposed obligations not
only on criminal courts but also on other authorities. The Court stated that
Article 6 (2) is surely violated if a judicial decision concerning a defendant
reflected an opinion that the person is guilty before he has been proven so
by law, specifying that “It suffices, even in the absence of any formal finding,
that there is some reasoning suggesting that the court regards the accused
as guilty™; but the Court also stressed that presumption of innocence
may be infringed not only by a judge or court but also by other public
authorities.

At the time of the press conference, some of the highest-ranking officers
in the French police referred to Mr. Allenet de Ribemont, without any
qualification or reservation, as one of the instigators of a murder and
thus an accomplice in that murder. This was clearly a declaration of the
applicant’s guilt which, firstly, encouraged the public to believe him guilty
and, secondly, prejudged the assessment of the facts by the competent
judicial authority. Therefore the Court stated that there had been a
breach of Article 6 (2).

In the case of Krause®® the Commission has stated the following: “Article 6
(2), therefore, may be violated by public officials if they declare that somebody
is responsible for criminal acts without a court having found so. This does
not mean, of course, that the authorities may not inform the public about
criminal investigations. They do not violate Article 6 (2) if they state that a
suspicion exists, that people have been arrested, that they have confessed
etc. What is excluded, however, is a formal declaration that somebody is
guilty”. In that case, the applicant was arrested under suspicion of
having committed various offences and was placed in solitary detention
on remand. Before the commencement of the main trial, the Head of
the Swiss Federal Department of Justice and Police was interviewed on

5% Ibid. §35.
40 Krause v. Switzerland, no.13126/87, ECHR, 20 May 1992.
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television in connection with the Entebbe kidnapping of an Air France
airplane. The kidnappers had requested the release of various prisoners
who were detained in Israel and Europe, inter alia the applicant. The
Swiss Government refused to free the applicant and the Minister stated
on television the following: “Petra Kreuse cannot be considered simply as a
Palestinian fighter for freedom. She is a person who has committed common
law offences - offences in connection with explosives -and she must accept
responsibility for this. In autumn she will have to stand trial as a prisoner on
remand. One cannot fight against terrorism by releasing terrorists”.

In relation to the above declarations on television, the Commission
deemed that there had been no infringement of Article 6 (2), despite the
claims of the applicant. The Commission admitted that the Minister had
said on television that the applicant had been responsible for committing
crime, adding immediately that she had been yet to be tried and that
he did not know what the judgment would be. Therefore, according to
the Commission, in such a context it was clear that the Minister just
wanted to inform the public about an ongoing criminal investigation
against the applicant. The Commission concluded that, although the
statement of the Minister could have been worded more carefully, it could
be seen as information released by the Government referring the doubt
in the applicant and an announcement of the near trial. Therefore the
Commission found that there had been no infringement of Article 6 (2).
However, the Court specified that the principle underlined in Article 6 (2)
was not only a procedural guarantee applicable in criminal proceedings
but had much wider with an aim of protecting a person from being
treated as guilty for a crime prior the end of a trial, by any public servant
(in addition to the judicial authorities).

In the case of Daktaras®, the prosecutor stated in his decision rejecting
the request for termination of the proceeding that the defendant Daktaras
was guilty. On those grounds Daktaras filed a complaint with the Court,
claiming that his right to presumption of innocence had been infringed
by the statement of the prosecutor. In this case, the Court noted that the
prosecutor did not make the impugned statements in a context which is
independent from the criminal proceedings, like a press conference for
instance, but were put down in his decision in the preliminary stage of
the proceeding, in which he rejects the applicant’s request to discontinue
the persecution. The Court found the word “proven” which was used by
the prosecutor in the rationale which rejects the request for termination
of the investigation, as an unfortunate choice of word, but yet legitimate,
because the prosecutor was not addressing the issue whether the guilt
of the applicant was established by the evidence but to the issue whether
sufficient evidence about the applicant’s guilt was in the case file, so as to
justify the next step for putting the case on trial.

o1 Daktaras v. Lithuania, no. 42095/98, ECHR, 17.01.2001.
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Therefore the Court concluded that the statements used by the prosecutor
did not breach the principle of presumption of innocence, since it was
a procedural decision assessing whether to continue or dismiss the
proceeding and it was not a decision about the of the defendant which
would have breached Art. 6 (2) of the Convention.

In the case of Karaman®? the Court stated that the principle of
presumption of innocence may also be infringed on account of premature
expressions of a suspect’s guilt made within the scope of a judgment
against separately prosecuted co-suspects. The applicant was the founder
of a Turkish TV station broadcasting both in Turkey and in Germany.
During a program broadcast by the above TV, there were reports on
charitable aid projects and appeals for monetary donations. In its appeals,
the association running the collection of proceeds (the association
involving the applicant and other people) stressed that the funds donated
would be used directly and exclusively for charitable purposes and for the
funding of social projects. After some time the prosecution authorities
of Frankfurt launched an investigation against several individuals on
suspicion of having fraudulently used the majority of funds donated
to the association for commercial purposes and their own benefit. An
investigation against the applicant, based on the same grounds, started
some time later, but the proceedings against the applicant and the co-
suspects remained separated. Some suspects stated that they could
not decide how the donated funds had been used, that they had been
integrated into the hierarchy of a criminal organization whose leaders
were in Turkey and in which the applicant had played a leading role and
that they had to obtain the applicant’s prior approval as to any decision
related to the use of the donations. In the judgment issued against the
co-suspects, the national court emphasized the responsibilities of the
applicant in a few sentences, even though he was not a part of the above
proceedings. Furthermore, the presiding judge, when delivering the
judgment, said that “strings were pulled at the level of Kanal 7” (the TV
station) and that the convicted had “acted in accordance with instructions
they had received ... in particular from Zekyria Karaman, ..., ... and ...The
main persons in charge were located in Turkey”.**> The applicant lodged
a complaint with the Federal Constitutional Court arguing that the
references in the reasoning of the court to his role in the fraudulent
use of the donated funds had violated the principle of presumption of
innocence. After the complaint was rejected by the German national
courts, Mr. Karaman applied the ECHR.Foremost, the Court stated that
the aim and purpose of the Convention was protecting people which is
why its provisions had to be interpreted and applied in order to make
its safeguards practical and effective. Having said that, the Court noted

%42 Karaman v. Germany, no. 17103/10, ECHR, 07.07.2014.
%4 Ipid. § 15.
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that the relevant passages in the judgment issued against other suspects
and concerning the involvement of the applicant in the fraudulent use
of the donated funds (which was also the subject of the parallel criminal
investigations instituted against the applicant), notwithstanding such
statements were not binding with respect to the applicant, may have a
prejudicial effect on the proceeding against him. In particular, the Court
considered that in the above case, since the applicant was prosecuted
separately, he was not a party to the proceeding against the co-accused
and was therefore deprived of any possibility of contesting the allegations
made during this proceeding as to his involvement in the crime. However,
the Court acknowledged that in order to assess the responsibility of the
co-suspects, the local court could not avoid mentioning and evaluating
the role and the intentions of all of the persons “behind the scene” in
Turkey, including the applicant, and consequently, there had not been an
infringement of Article 6 (2). The decision was not unanimous and two
judges delivered a dissenting opinion stating that, actually, the decision of
the local court was an infringement of Article 6 (2).

In spite of the two opposed opinions, it seems that the decision of the
ECHR could hardly be disputed and that an infringement of Article 6 (2)
could occur only if statements as to the guilt of a person who is not a
party in a criminal proceeding, are made without giving reason for that.
Otherwise, it would be impossible to try defendants in those criminal
proceedings (for instance, for the crime of criminal association) where,
due to various reasons, not all accused could be tried (as the inability to try
them in absentia or to notify some of the defendants about the start of the
trial, or, because the investigation of some suspects has been completed,
while for others it has been not). It would be necessary, though, to assess
the responsibility of those suspects who are not subjects to trial, in order
to make the decisions about the guilt of those defendants who are on trial.
In the case of Butkevicius®** the Chairman of the Lituanian Parliament
released a press statement saying that the Minister of Defence, who was
just arrested in a hotel lobby after accepting an envelope full of US dollars,
had taken a bribe and that he had no doubt the Minister was corrupt.
The Court stated that these remarks amounted to statements made by a
public official of the applicant’s guilt, which is a violation of Article 6 (2).
More specifically, the Court recalled that the presumption of innocence
enshrined in Article 6 (2) of the Convention is one of the elements of a
fair criminal trial and that the above principle is violated by a statement
of a public official concerning a person charged with a criminal offence,
asserting that the above individual is guilty before being proven so by law.
Although the impugned remarks of the Chairman were brief and made on
separate occasions, in the Court’s opinion they amounted to declarations
about the applicant’s guilt made by a public official, which could induce

o4 Butkevicius v. Lithuania, no. 48297/99, ECHR, 26.06.2002.
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the public opinion into his guilt and could prejudge the assessment of
the facts by the competent judicial authority. Therefore, in the above
case, the Court confirmed its persistent jurisprudence that not only can
the judges or courts infringe the presumption of innocence, but it could
also been violated by public authorities.

In the case of Mulosmani®® the Court made distinction between the
statement of guilt made by official persons and private persons, or by
official persons in the capacity of private individuals, specifying that only
official statements can infringe Article 6 (2). In this case, a member of the
Albanian Parliament and his two bodyguards were shot as they came out
of the Democratic Party headquarters in Tirana. The MP and one body
guard died the same day in hospital, whereas the second bodyguard was
seriously injured. Immediately after the assassination, Mr. Sali Berisha,
the then DP’s chairman and a well-known public personality, went on air
accusing the applicant of being the author of the crime.

An investigation was conducted against the applicant and the prosecutor
asked for the applicant’s arrest. The following passage of the request is
striking: “Subsequent to the murder, in a televised press conference, the
Chairman of the Democratic Party mentioned the name of the accused Jaho
Mulosmani as the perpetrator of the crime. This position was maintained
in the press release issued by this [Democratic] Party in the days following
the murder. This position ... gains credibility given the fact that the
murder occurred close to the [DP’s] headquarters and that the surrounding
environment and bars were frequented by its own members and admirers %,
The prosecutor’s request was granted and the applicant was finally
arrested. Even the national court, in its decision on detention on remand,
made reference to the statement given by Mr. Berisha: “The accused’s
authorship of the crime was declared by the DP’s chairman, Mr. Berisha,
in a press statement on the very day, immediately after the murder. This
position was maintained in the DP’s press release, naming the accused Jaho
Mulosmani as the perpetrator of the crime™. Due to these reasons, the
applicant complained with the Court that Mr. Berisha’s statement had
deprived him of the benefit of the presumption of innocence under Article
6 (2) of the Convention.

Asto the above case, the Court emphasized that presumption of innocence
is violated when a public person’s statement about the accused alludes
that this person is guilty before his guilt has been legally proven. The
Court specified further that the issue of whether a statement given by a
public official is a violation of the principle of presumption of innocence
must be dealt with the particular circumstances in which the impugned
statement was made.

%5 Mulosmani v. Albania, no. 29864/03, ECHR, 08.01.2014.
4 Ibid. § 27.
47 [bid. § 28.
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As to the above case, the Court noted that Mr. Berisha’s statement was
made prior to the indictment against the applicant or prior to his situation
being “substantially affected”, even though it had surely impacted the
proceedings, as it results from the prosecutor’s application and the ruling
of the national court. Notwithstanding that, the Court considered crucial
that Mr. Berisha could not be regarded as having acted as a public official
and that he was not involved in the criminal investigation into the MP’s
murder as a police officer, investigator or a prosecutor. He acted as a
private individual, in his capacity as the chairman of a political party which
was legally and financially independent from the State. His statement,
which was made in a heated political climate, could be regarded as his
party’s condemnation of the MP’s assassination. Therefore, according to
the Court, in the present case, there was no breach of Article 6 (2) of the
Convention.

On the other hand, the above reasoning appears to be disputable, since,
despite what was stated in the judgment, the Court itself did not take
in consideration the context of the declaration made by Mr. Berisha: in
fact, even though he did not hold any official position, he was one of the
most prominent persons in the country and the chairman of a powerful
political party. His influence was so relevant that his declaration was
quoted both by the prosecutor and the national court. So, despite the
decision of the Court, it appears that in the present case there was an
infringement of Article 6 (2) since the above statement could certainly
influence the judicial authorities involved in the proceedings.

In the case of Fatullayev®® the Court outlined a fundamental distinction
between a statement which affirms that a person is only suspected of
having committed a crime and an adamant statement, in the absence of
a final conviction, that an individual has committed the crime. In this
case, the applicant was the founder and editor-in-chief of newspapers
published in the Azerbaijani and Russian language. The newspapers were
widely known for frequently publishing articles which harshly criticised
the government and various public officials. On 30 March 2007, one of
these newspapers published an article written by the applicant, where he
described the possible consequences of Azerbaijan’s support for a “anti-
Iranian” resolution of the United Nations Security Council, evoking the
possibility that “the Iranian long-range military air force, thousands of
insane kamikaze terrorists and hundreds of Shahab-2 and Shahab-3 missiles”
struck some targets on the territory of Azerbaijan, targets which were
analytically indicated in the story. Shortly after the publication of the
article, the Prosecutor General made a statement to the press, noting that
the above article had contained information which constituted a threat of
terrorism and that a criminal investigation had been commenced against
the applicant. As a consequence of the publication of the article, the
048 Fatullayev v. Azerbaijan, no.54204/08, ECHR, 29.04.2015.
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applicant was finally convicted of the crimes of threat of terrorism and of
inciting ethnic hostility.

The Court reiterated that Article 6 (2), in its relevant aspect, is aimed at
preventingtheunderminingofafaircriminal trialbyprejudicial statements
made in close connection with the proceedings and that presumption
of innocence does not only prohibit the premature expression by the
tribunal itself of the opinion that the person “charged with a criminal
offence” is guilty before he has been so proved according to law, but also
covers statements made by other public officials about pending criminal
investigations which encourage the public to believe the suspect is guilty
and to prejudge the assessment of the facts by the competent judicial
authority. Besides, the Court stressed that Article 6 (2) could not prevent
the authorities from informing the public about criminal investigations
in progress, but it required that they do so with all the discretion and
circumspection necessary. However, it was specified by the Court that
a fundamental distinction had to be made between a statements that
someone is only suspected of having committed a crime and an adamant
declaration, in the absence of a final conviction, that an individual has
committed the crime. The Court emphasised the importance of the
choice of words in the public officials’ statements before a person has
been tried and found guilty: whether a statement made by a public official
is a violation of the principle of the presumption of innocence must be
determined on the particular circumstances in which the impugned
statement was made; in the present case, the impugned statement was
made by the Prosecutor General in an interview to the press, in a context
independent of the criminal proceedings. The Court emphasized the fact
that the applicant was a well-known journalist, which required from
the State officials, including the Prosecutor General, to keep the public
informed about the alleged crime and the ensuing criminal proceedings.
However, these circumstances could not justify the absolute lack of caution
in the choice of words used by officials in their statements. Furthermore,
the statement at issue was made just a few days following the initiation
of the criminal investigation - it is particularly important that in the
initial stage, even before the applicant has been formally charged, public
allegations which could be interpreted as confirmation of the applicant’s
guilt should not be made as an opinion given by a senior public official.
The Prosecutor General’s statement unequivocally declared that the
applicant’s article indeed contained a threat of terrorism and that “this
information constitutes a threat of terrorism”. Given the high position held
by the Prosecutor General, particular caution should have been exercised
in the choice of words for describing the pending criminal proceedings.
Therefore the Court considered that these specific remarks, made
without any qualification or reservation, amounted to a declaration that
the applicant had committed the criminal offence of threat of terrorism.
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Thus, the above remarks could prejudge the assessment of the facts
by the competent judicial authority and could encourage the public to
believe the applicant guilty, before he had been proved guilty according
to law: therefore the Court stated that in the present case there had been
a violation of Article 6 (2) of the Convention.

In the case of Neagoe®® the factual case concerned a statement made by
the spokesperson of the Court of Appeal before the latter had conducted
its deliberations, encouraging the public to consider the applicant guilty
of - among other things - homicide. In particular, the spokesperson of
the Court of Appeal had made the following statement to the press: “the
Court of Appeal is probably going to quash the county court judgment. I am
assuming that the defendants will be found quilty”.

The Court was aware of the importance of the case to the public (the
case had aroused a great deal of interest in the media) and hence, the
interest of the media in the proceedings. Nevertheless, the spokesperson
of the Court of Appeal had not confined himself to releasing solely the
information on the proceedings but had disclosed his personal opinion
on Mr. Neagoe’s guilt. The Court emphasized that a distinction had to
be drawn between a straightforward expression of suspicion about an
individual and the public disclosure of a personal view concerning his
guilt. The spokesperson of the Court of Appeal had not simply informed
the media of the charges against Mr. Neagoe but had made his personal
opinion regarding the guilt of the defendant public, thus encouraging the
public to consider the applicant guilty. Finally, the Court pointed out that
the fact that Mr. Neagoe was eventually found guilty had no impact on
the right to presumption of innocence, which has to be respected until
a judicial decision has been delivered. The Court specified that Article
6 (2) of the Convention governs criminal proceedings in their entirety,
“irrespective of the outcome of the prosecution”. Therefore the Court
stated that the applicant did not benefit from the requisite safeguards for
a fair trial, that presumption of innocence had not been respected and
that there had been a violation of Article 6 (2) of the Convention.

49 Neagoe v. Romania, no. 23319/08, ECHR, 21.10.2015.







Koza usyuysaw 6uio Koe upawiare ujiu Koza 3emaul 8o tipegsug Ouio
Koja cpunosocpuja, Upawaj ce cebecu Kou ce pakuwiuitie u Koja e
BUCWUHAWa wuio wiue ¢axiiu ja cogpxaui. Hukozaw He go3soaysaj ga
bugew 3asegeH/a 6UN0 0g OHA BO WIWIO cakawl ga Bepysawl Uau 0g OHA
W0 MUcCauw geka 6u umaao Uo3uttiuseH egekiti Ha ouuitieciuBouwio
gokonKy 6u ce sepysaJo Bo ucuwiowio. Hameciio wioa, znegaj camo u
UCKAYUUBO Kou ce hakiiuue.

(BepuupatigPacn)

When you are studying any matter, or considering any philosophy, ask
yourself only what are the facts and what is the truth that the facts bear
out. Never let yourself be diverted either by what you wish to believe, or
by what you think would have beneficent social effects if it were believed.
But look only, and solely, at what are the facts.

(Bertrand Russell)

Organization for Security and 3upyKele 33 KDIUBIIHO IPaBo PA)
Co-operation in Europe . . .
Mission to Skopje HKpINIHOTorHja Ha Maxetomija

3 v e




	Blank Page
	Blank Page
	Blank Page
	Blank Page



