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How to ensure the independence and quality of the judiciary?

Four Ideas:
1. Equilibrium (or balance among competing social 

interests)
2. Justice as a public service (users’ perspective; 

supply and demand)
3. No quick fixes (Respect for cultural differences)
4. Data can help to align incentives among multiple 

constituencies



20 years ago in Colombia… my first experience with judicial reform:

• Judicial Independence under 1991 Constitution 
Important progress. However:
 Supreme Council of the Judiciary: Justices 

deliberating in chambers and issuing formal 
“judgments” for simple procurement needs

 Multiple “highest court of the land” 
overruling each other



Judicial 
Independence

Judicial 
Efficiency



Google images



Google images

Engine power: 100%
Safety standards: 100%
Comfort: 100%
Average speed: 0 KPM
____________________

Overall effectiveness: 0% (a very expensive 
and bulky piece of furniture)



Difficulties for judicial reform:
• Multiple and partially contradicting “social 

goals”
• Multiple actors and constituencies = Not ONE 

owner = Requires collective action
• Diverging interests and incentives among 

multiple actors
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“(I was called) to bring about the rule of 
righteousness in the land . . . so that the 
strong should not harm the weak.”

Prologue, Hammurabi’s Code  

(1772 BCE) 



“If someone disobeys the law, even if he is 
(otherwise) worthy, he must be punished. If someone 
meets the standard, even if he is (otherwise) 
unworthy, he must be found innocent. Thus the Way 
of the public good will be opened up, and that of 
private interest will be blocked.”

The Huainanzi

139 BCE (Han Dynasty, China)



“Treat the people equally in your court and 
give them equal attention, so that the noble 
shall not aspire to your partiality, nor the 
humble despair of your justice.”

Judicial Guidelines from ‘Umar Bin Al-Khattab

the Second Khalifa of Islam 



“No freeman is to be taken or imprisoned or disseised of his 
free tenement or of his liberties or free customs, or outlawed 
or exiled or in any way ruined, nor will we go against such a 
man or send against him save by lawful judgement of his 
peers or by the law of the land. To no-one will we sell or deny 
or delay right or justice.”

The Magna Carta
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Conflict-
solving 
Justice

Policy-
implementing

Justice



Civil-law and Common-law traditions
Comparative law literature and empirical evidence: 

• Civil-law and common-law traditions seem to have achieved different 
equilibriums. 

• In the common-law tradition “justice” means “fair play,” the judicial 
process is a contest, and the judge is an umpire.  The function of the 
common-law judge is to guarantee an efficient and fair process.  In 
contrast, the function of the civil-law judge is to ensure a fair 
outcome. 

• In civil-law countries procedural and substantive safeguards tend to 
restrict judicial efficiency to protect the weaker party in the dispute. 
In common-law countries, conversely, the guarantee of procedural 
fairness relies heavily on judicial discretion (and substantive fairness 
partly relies on efficient markets). 



Landlord-tenant dispute in New 
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Balance:
Access Efficiency
Independence Efficiency
Procedural fairness Efficiency
Independence Accountability
Efficiency Accountability



Multiple goals of the delivery of Justice:
• To protect the weak
• To prevent violence and vengeance
• To ensure community harmony
• To implement State Policy
• To prevent tyranny: checks and balances among 

branches of government
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Balance:
Resolving individual disputes in 
society:

 Legal action as the substitute 
for injustice (protecting the 
weak, delivering distributive 
Justice)

 Legal action as the substitute 
for private or collective 
vengeance (community 
harmony)

Achieving broader social goals:

 Ensuring “effectiveness of the 
law” (J.A. Jolowicz)

 Implementing State Policy
 Prevent tyranny: Checks and 

balances among branches of 
government



• Chief Justice
• Multiple highest courts
• Minister of Justice
• President/Prime Minister
• Minister of Finance
• Legislature
• Judges

• Court personnel
• Lawyers
• Civil society
• Ombudsperson and 

control organisms
• Media
• Powerful private interests

Multiple actors and constituencies = Not ONE owner of 
the problem:



Difficulties for judicial reform:
• Multiple and partially contradicting “social 

goals”
• Multiple actors and constituencies = Not ONE 

owner = Requires collective action
• Diverging interests and incentives among 

multiple actors



How to ensure the independence and quality of the 
judiciary?

1. Expressly recognize competing social interests and seek balance 
among them

2. Approach Justice as a Public Service (take users’ perspective; 
consider both the supply and demand aspects of the equation)

3. Use reliable data to align incentives among multiple 
constituencies

4. Take into account cultural differences and avoid pro-forma, one-
size-fits-all solutions



The judicial Equilibrium:

• Fairness (independent and 
impartial adjudication)

• Efficiency (enforceable 
results within reasonable 
time)

• Access (absence of 
procedural, financial and 
other unreasonable hurdles)

• Accountability



Determinants of judicial independence, quality and 
accountability

• System of incentives: Selection, discipline and 
dismissal of judges, court personnel and 
other actors

• Judicial administration and judicial 
independence

• Kyiv Recommendations



WJP Rule of Law Index 2016



WJP RULE OF LAW INDEX

Measurement Approach
1 Perspective of the ordinary person

2 Two sources of data:
• Household surveys : Probability sample, 1,000 

respondents per country, three largest cities

• Expert questionnaires: Civil and commercial law, 
criminal justice, labor law and public health

3 Outcomes, not inputs; rule of law in practice - not on the 
books

4 Perception and experience

5 8 years of development – 5th report 
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WJP RULE OF LAW INDEX

Statistical Tests on the 
WJP Rule of Law Index 
2011, 2012, 2014

• In summary, “the JRC analysis suggests that the conceptualized multi-level structure of the WJP 
Rule of Law Index is statistically coherent and no dimension is dominated by any of its 
underlying components. Country ranks across the eight dimensions are also fairly robust to 
methodological changes related to the estimation of missing data, weight, or aggregation rule 
(less than ± 1 position shift in 90% of all cases).”

• Saisana, M., and Saltelli, A., ‘Statistical Tests on the WJP Rule of Law Index 2011’. 
http://worldjusticeproject.org/sites/default/files/jrcaudit_wjpindex2011.pdf

• Saisana, M., and Saltelli, A., ‘Rankings and Ratings: Instructions for Use’, Hague Journal on the Rule of Law, 2011, Volume 3, 
Issue 2. http://journals.cambridge.org/action/displayIssue?decade=2010&jid=ROL&volumeId=3&issueId=02&iid=8394462#



WJP RULE OF LAW INDEX

Acknowledge limitations

(different value structures, legal 
architectures, goals, and trade offs)Concept

(cross-cultural issues, sensitive questions, 
measurement error, urban sampling)Measurement

(10,000 feet picture, limited use for analysis, 
limited context)Scope





113
Countries

260,000
Households Surveyed

500
Questions

6,000
Experts Interviewed
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Administration of the household survey in El Salvador



Administration of the household survey in Tanzania



Administration of the household survey in Thailand



Administration of the household survey in Peru



Administration of the household survey in Afghanistan



Administration of the household survey in Ghana



Administration of the household survey in Pakistan



Administration of the household survey in Albania



Administration of the household survey in Myanmar
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Countries

Source: WJP Rule of Law Index 2016
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THE RULE OF LAW &

Economic Development

Source: WJP Rule of Law Index 2015, World Bank national accounts data, and OECD National Accounts data files (http://data.worldbank.org/indicator/NY.GDP.PCAP.CD)
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Data can help align 
incentives among diverse 
constituencies around 
specific reform priorities





“(...) Another important organization that promotes 
justice around the world, the World Justice Project, just 
released its report entitled Rule of Law Index, and it 
includes Colombia… If we review the area of access to 
justice, we find that we get a score very close to zero on 
the effectiveness of the criminal investigation system… 
these reports, that are known on a global scale, must 
make us turn on our alarms. You—the judiciary—and 
us—the government—together with Congress, must put 
all our effort to achieving a more efficient and effective 
criminal justice system.”

Juan Manuel Santos
President of Colombia

Colombia: Argument for reform



While the U.S. scored high in many areas — including checks and 
balances in the legal system, civil liberties, freedom of expression 
and independence of the judiciary — it trailed western European 
countries in such areas as legal access for low-income 
communities and ethnic minorities…





Criminal Justice in México: 



Criminal Justicie 
In México
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¿Qué porciones del juicio fueron grabadas con audio y video? 
% que dice todo o casi todo.



Fuente: Encuesta a población privada de la libertad en Tabasco, 2016, Abogados con 
Cámara, WJP.  
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Fuente: Encuesta a población privada de la libertad en Tabasco, 2016, Abogados 
con Cámara, WJP.  
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Fuente: Encuesta a población privada de la libertad en Tabasco, 2016, Abogados 
con Cámara, WJP. 
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Porcentaje de personas encarceladas que afirma que los Jueces 
fueron claros
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Fuente: Encuesta a población privada de la libertad en Ciudad de México y Estado de México, Abogados 
con Cámara, WJP.  



Porcentaje de personas encarceladas que se considera inocente

Fuente: Encuesta a población privada de la libertad en Ciudad de México y Estado de México, Abogados 
con Cámara, WJP.  
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Difficulties for judicial reform:
• Multiple and partially contradicting “social 

goals”
• Multiple actors and constituencies = Not ONE 

owner = Requires collective action
• Diverging interests and incentives among 

multiple actors



How to ensure the independence and quality of the 
judiciary?

1. Expressly recognize competing social interests and seek balance 
among them

2. Approach Justice as a Public Service (take users’ perspective; 
consider both the supply and demand aspects of the equation)

3. Use reliable data to align incentives among multiple 
constituencies

4. Take into account cultural differences and avoid pro-forma, one-
size-fits-all solutions



WorldJusticeProject.org
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