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AEN 1
[TOCTATKATA 3A CTOTOLlYBARE U
[MPU3HABARETO BUHA BO HOBMOT 3KIT

1. 30LUTO CMOroayBAHE BO KASHEHATA NMOCTAINKA?
1.1. BosepgHu HanoMeHu

3aKOHOT 3a KpMBMYHATa MocTanka' coapxu oapendu Kou 3a NpenaT BO Make-
[IOHCKOTO Ka3HeHO-NPOLLeCHO 3aKOHOAABCTBO ja perynmpaaTt MOXHOCTa 3a CMo-
rogyBake Ha jaBHUOT 0OBUHWUTEN M OCOMHMYEHMOT 3a BMAOT W BMUCUHATA Ha
KPMBMYHATA CaHKLMja, NPeBMAYBaAaT NOMHAKOB CTATYC Ha M3jaBaTa 3a NpU3Ha-
Batbe BUHATa BO (ha3aTa Ha KOHTPONa Ha 0OBMHEHMETO, M HA NPU3HAHMETO fia-
[1eHO BO TEKOT Ha FNaBHaTa pacnpaBa BO pefloBHATa NOCTanKa, Kako W BO TEKOT
Ha pacnpaBaTa BO CKpaTeHaTa nocTanka ofoLTo Toa belle focera CyyajoT co
MPWU3HAHMETO LWTO 0OBMHETHOT MOXKeELLe a Fo Aaje Npej CyaoT.

HoBwTe pelueHuja co KoM CYLITUHCKM ce pedhopMmMpa NpoLefypanHoTO nocTany-
Batbe NPeTCTaByBaaT, BO CBOjaTa OCHOBA, aHIMOCAKCOHCKM MHCTUTYTU KOM MMaaT
[ONTOrOAMILIHA TPAAMLMja BO ApXKaBMUTe 04 common law co HUBHO HYXXHO Npu-
narofyBatbe KOH eBPOrcKaTa NpaBoCyAHa NPaKTMKa. TpaaMLMOHANHOTO Kas-
HEeHO-NPOLIECHO NPaBO M CyACKa NPaKTUKa CBOjCTBEHM 33 €BPOMCKOTO TO,
[10/TTM TOZIMHM Ce CNPOTMBCTaBYBaa Ha crorogbeHaTa OAHOCHO KOHCEeH3yaHaTa
npasAaa noarajku o onpeaenbata fieka KasHeHaTa peaKLimja e CTPOro 3aKOHCKM
yTBpAEHa M He NO3HaBa Aujanor, KOMMNPOMMC, HUTY [LOTOBOP CO Ornef Ha haKkToT
LUTO rNaBHATa LieN € 3aluT1Ta Ha hyHAAMEHTAIHUTE COLMjanHu BPeaHOCTH. 2

1 “CerawHuoT 3aKoH" ce ofjHecyBa Ha 3aKOHOT 3a Kp1BMYHA nocTanka of 1997 roguHa co
CUTE NOJOLHEXHU U3MeHM U OMOJHYBaka, AoAeKa ,HosnoT 3KIM“ ce ogHecyBa Ha 3aKoHOT
33 KpMBMYHA nocTanka goHeceH Bo 2010 roaunHa.

2 Francoise Tulkens, Negotiated Justice, European Criminal Procedures, (ed. Delmans-
Marty/Spencer), Cambridge University Press, 2002, ctp. 643.

@
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Bo ka3HeHo-npoLecHaTa iTepaTypa BeKe NoJoNro BpeMe ce cpekaBaaT 06Bu-
HyBatba [1eKa MeLloBMUTaTa KPUBMYHA ja KapaKTepu3MpaaT CropocCT, HarnaceH
thopManu3aM, HechneKCMOUIHOCT M, KAaKO Pe3ynTaT Ha CETO 0Ba, Hee(UKACHOCT.
Ce ouekyBa CO MOXXHOCTa 3a CMOTO/lyBatbeTO BO fieN Aa Ce HAaMMHAT BaKBUTE
3abenewkun 1 Ja ce OBO3MOXM KpMBMYHATA NpaBAa fa bupae ocTBapeHa BO
HajKPaTOK MOXXEH POK.

Mpudbakajku ro TBpAEHETO AeKa ednKacHa KasHeHa npasa MoXe, BO e, a
ce 0be3beau M npeky NoCTank1 Ko 0BO3MOXXYBaaT AeKPUMUHANU3ALM]a, fe-
neHanusalmja, anTepHaTMBHM 06/IMLM Ha KPUBUUYHOTO rOHEHE M NoeHOCTaBY-
Batbe Ha KPMBMYHATa MocTanka, noTpebHo e fa ce npasu pasiuKa nomery
Croro/lyBareTo Kako 0JJHOC NMoMery CTOpUTEN Ha fieNo (BO CBOjCTBO Ha OCOM-
HWYEH UK 0OBUHET M 3aA0/MKMTENHO HErOBUOT BPAHUTEN) 1 jJaBHUOT 0OBUHMTEN,
KaKo OBNACTeH Ty)XMTeN, Kako aNTepHaTMBa Ha CyAcKaTa nocTanka, o npero-
BapatbeTo 3apaau obeluTeTyBarbe KOM MOXe [1a Ce OfIBUBAaT NoMery cTopure-
NOT U OLUTETEHMOT, a KOMLUTO M PakoBOAM TPETO He3acerHaTo nuue (Megujatop)
M MMa KapaKTep Ha aNTepHaT1Ba 33 FOHEHETO.

1.2. MpepHocTuTe Ha cnorogbeHata npaepa

CnoronbeHata npasaa Tpeba aa ce caTti Kako pefeduHMparbe Ha KpUBHY-
HOTO NpaBo u Npudakarbe HOBM 06IMLM HA NOCTaNyBatbe KaKo 0AroBOp 3a Mo-
NeCHM KPMBMUHM f1eN1a, KaKO HauMH [la Ce 3a[J0BOMIM YyBCTBOTO HA HECUIYPHOCT U
[1a Ce BOAM CMETKA 3@ MHTEPeCHTE Ha XXPTBATa, MPH LUTO BaKBaTa NPaKTUKa He M
noBpe/lyBa yCTaBHWTE rapaHumu Ha 06BuHeTHOT . CnoroabeHata Npasa NOTTUK-
HyBa MHULMjAaTMBHOCT Ha CTPAHKMTE M HUBHA MOATOTBEHOCT Aa ce NpudaTi npea-
IOrOT Ha fipyraTa CTpaHa, Aa Ce NPeroBapa, 4a e 13Hajae KOMNPOMMUCHO pelLeHKe.

KoHceH3yanHaTa npaBAa NpeTcTaByBa MOAEN KOj OCTaBa NPOCTOp 3a cornac-
HOCT Ha 3acerHaTuTe CTpaHKM lafileHa U3PeyHo (M3pa3yBatbe COrMacHOCT) Unu
MOJIKYMHO (OTCYCTBO Ha oTdpnatbe)’.

HacTojyBatbeTo Ka3HeHOTO nocTanyBatbe fa buae edhmKacHO M EKOHOMUYHO [10-
BE/O 40 NpOYUyBatba M aHaNM3K Ha eKOHOMCKATa UCMNATAMBOCT M MPeAHOCTUTE
LUTO ro KapaKTepMsMpaaT CroroayBarbeTo Koe Ce oLieHyBa Kako NasapeH Mexa-

3 Timothy Sandefur, In Defence of Plea Bargaining, Regulation, 2003, Vol. 26, No. 3, pp. 28-31.
4 Tulkens/van de Kerchove, La Justice Pénale, Bo European Criminal Procedures, (ed. Del-
mans-Marty/Spencer), Cambridge University Press, 2002, cTp.644.

@
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HW3aM 33 NoAobpyBatbe Ha KBANMTETOT HA KPMBUYHOTO FOHEHE CO KOj Ce peay-
LMpaaT TPOLIOLMTE BO KpUBMYHATA NOCTankKa. ®

KnyuHa ynora Bo npudaKkareTo Ha pa3nnuHM 0bamLyM Ha CnoroayBatbe, BO efieH
Aen, ce AoMKM Ha NpudbakarbeTo Ha NpenopakaTta 6p.P (87) 18 Ha KomuteToT
Ha MMHMCTPU Ha CoBeToT Ha EBpona 3a moegHoCTaByBake Ha Ka3HeHaTa
npaBAa’ Koja M3peyHo ja NpernopayyBa NOCTamnkaTa 3a CNoroAyBake Co Lief 3a
3abp3yBatbe Ha MOCTanyBakeTo - Kora 0OBUHETUOT ja NpU3HABa BUHATA He
Tpeba na b1ae 4ONroTPajHO BO HEM3BECHOCT 3a CaHKLMjaTa WTo cnenysa. Kora
MOCTOM NpU3HaHKe o 06BMHETHOT, NpaBuUaTa Ha NoCcTankaTa Mopa Aa buaat
noefHOCTaBeHW. 3abp3yBabeTo Ce OHECYBA Ha HEM3BEAYBatE Ha [LOKAa3M Mo-
Bp3aHM 3a haKTMuUKaTa cocTojba M MocTankaTa e eiHOCTaBHa, bp3a M edukacHa
buaejku cynot Tpeba caMo [a ja U3peye CaHKUujaTa.

Ha npudateHute pelwenuja Bo 3KIM npetxofelue KoMnapaTMBHa aHanu3a Ha
pelleHnjaTa BO Ka3HEHOTO-MPOLLECHO 3aKOHOA4ABCTBO Ha ['epMaHuja, Utanuja,
MpaHumja, Hopseluka, XonaHauja, XpsaTcka, bocHa u XepuerosuHa u Cpbuja
BO O[JHOC Ha NMOeAHOCTaBEHM M 3abp3aHK MOCTAMNKM Koja NMoKaxa Jeka npecra-
HYBa [ja NOCTOM YNCTA KOHTMHEHTAIHA Ka3HeHa nocTanka. Ce KoHCTaTMpa feKa
HanopuTe 3a 3abp3yBatbe Ha Ka3HeHaTa NpaBAa ofaT NpeKy npudaKame Mo-
A€/ Ha NoefHOCTaBeHO MoCTanyBakbe, TeHAEHUM]a 3a AOHECyBabe Npecya
BO NMopaHa ¢ha3a o/ kKa3HeHaTa NocTarka, HaCTOjyBatbeTO € CTPaHKUTE [ia ce
COrIaCHM OKOJTy KPMBMYHATA CaHKLMja M 1a ce 0fiberHe KOpUCTere NPaBHM fe-
KOBWM CO LUTO BO LiefiMHa b1 ce 3abp3ano noctanyBareTo U JOHECYBAHETO KO-
HEeUHM U M3BPLUHM CyackK Npecyaun.” BoegHo, ce 3abenexysa pasnuyeH TpeTMaH
Ha MocTanKaTa 3a CorofyBare 3a KasHaTa Mo NpeAnor Ha CTpaHKkuTe u bpa-
HWUTENOT M Ha M3jaBaTa 3a NpPM3HaBakbe Ha BUHATA BO 3aBUCHOCT Of CTaAUyMOT
Ha nocTankaTta Kora OBMe MHCTUTYTU Ce NMpUMeHyBaaT, HAANEXHOCTa Ha CYAoT
M MocCTanKaTa 3a HUBHO UCMUTYBakE, OLIeHKa M JOHECYBatbe KOHeYHa OAMYKa.

CnoroflyBatbeTo v NPM3HABaHETO Ha BUHATA BOAAT KOH LIENIOCHO NpeypefyBatbe
Ha ynoraTa Ha NpoLecHuTe cybjekTH, Npef c& Ha CNPOTUBCTABEHUTE CTPaHU U

5 Frank Easterbrook, Criminal Procedure as a Market System, Journal of Legal Studies, 1983,
12, ctp. 289-332; Steven Shavell, Foundation of Economic Analysis of Law, Harvard Univer-
sity Press, 2004; Thomas Miceli, The Economic Approach to Law, Stanford University Press,
2004. N. Garoupa/F.H. Stephen, ctp.7.

¢ [penopaka R (87) 18 Bo oiHOC Ha NoeAHOCTaBYBakeTO Ha KPUBMUYHATA MPaB/a.

7. byxaposcka/Hares/Mucocku, KoMnapaTuBHO MCTpakyBatbe Ha pelleHujaTa 3a 3abp3yBatbe
M NoefHOCTaByBatbe Ha KasHeHaTa noctarka, MPKK, 6p. 1/2008.

@
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Ha 6paHMTENOT BO NOCTanyBatbeTo. 3a MPBMAaT Ce 0BO3MOXYBa AMCMO3MLMjaTa
Ha BO/jaTa Ha CTpaHKWTe 1 BPAHMTENOT OAHOCHO MOArOTBEHOCTa Ha 06BUHe-
TMOT Aa Aaje Npu3HaHue fa Ouae Npedycnos 3a oaberHyBatbe Ha KnacuyHaTa
Ka3HeHa NocTanka, Hej31Ha 3HauMTelHa paLMoHanu3aLmja 1 3abp3yBatbe, a
CeTo Toa fia ioBefe A0 edheKTyMpatbe Ha KasHeHaTa npasaa.

1.3. Kputnuku 3abenewku

Co uen fa ce fobue LeNoCHa NpeTCTaBa 3a CTaBOBUTE BO OJHOC Ha CMOroy-
BateTo, OCBEH NpefHOCTUTE, beHedUTUTE U MO3UTUBHUTE Hej3MHU CTPAHM, MO-
TpebHO e fa ce HaBedaT U KPUTUKUTE M 3abeneLlkuTe WTO Ce ynaTyBaaT Ha
cnoroabeHata npaspa.

Ce cMeTa fieKa o[ 0BOj CUCTEM HajroneMa KOPUCT MMaaT CyauuTe U afIBOKATUTE,
ybnaxyBarbeTo ce KOCH CO NPUHLIMMOT Ha NPOMOPLIMOHANHOCT Ha CaHKLMjaTa, a
KPMBMUYHOTO NPABOCYACTBO CTaHyBa XMOpUAEH U MyNTUYHKLMOHaNeH cuctem.?

CnoropfyBateTo ce OLieHyBa Kako KaTacTpoda BO KpUBMUHATA NOCTANKa U UH-
CTUTYT KOj OBO3MOXKYBa He3aC/y)eHo ybnaxxyBarbe Ha Ka3HaTa 3a 06BMHETHOT.’
Toj “Ma ycTaBHO-MPaBHM HegocTaTouu bB1aejKM rv NOTLEHYBa NPOLIECHUTE Ta-
paHLMM Ha 06BMHETUOT U € CMPOTMBHO Ha HEroBMTe NpaBa: Ja ' UCMKUTYBA CBe-
[ouuTe, Aa YXKMBA 3aLUTUTa BP3 OCHOBA Ha Npe3yMrLujaTa Ha HEBUHOCT, NPaBOTO
Ha NPaBMYHO U1 jaBHO cyaere'’.

[MoKpaj KpUTMKKUTE ieKa U3peyeHaTa CaHKLMja LWTO Ce HaloBP3YBa Ha M3jaBaTa 3a
Npu3HaBatbe BUHA HE Ce 3aCHOBA BP3 NEHOMOLKMTE OCHOBM 3a Ka3HyBatbe, Ce-
pMO3HU 3abeneLlKku MMa BO OHOC Ha OMACHOCTA 3a MPUTUCOK BP3 HEBUHO NULE
[a ja Npu13Hae BUHATa, OMacHOCTa Aa e NPeANoXM NOBMCOKa Ka3Ha OJ0LITO BO
MCTMOT Cyyaj 61 M3peKon CyaoT No CnpoBefeHa KPMBMUHA NMOCTANKa, Kako U
»HEBUANMBOCTA" Ha C/lydamnTe Kafie MMa U3jaBa 3a BUHA M CnoroflyBarbe.'!

8 Francoise Tulkens, cTp. 664.

9 Stephen J. Schulhofer, Plea Bargaining as Disaster, Yale Law Journal, 1992, 101, ctp. 1979-
2009.Russell Christopher, The Prosecutors’s Dilemma: Bargains and Punishment, Fordham
Law Review, 2003, 72, ctp. 93-168.

10. Andrew Ashworth/Mike Redmayne, The Criminal Process, 2005, 3rd edition, Oxford Univer-
sity Press, rnasa 12, HaBegieHo crnopeg N. Garoupa/F.H. Stephen, ctp. 9. Timoty Lynch, The
Case Against Plea Bargaining, Regulation,2003, Vol. 26, No. 3, ctp. 24-27.

1. Robert A. Carp/Ronald Stidham, Judicial Process in America, 2nd edition, Washington DC,
1993, cTp. 169-170.

@
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2. OBJ/IULU HA CITIOIrOAYBAKE

M nokpaj haKTOT WTO CNOroAyBakbeTo BOAU KOPEHW Of aHrNOCAKCOHCKOTO
npaBo, MOpa [a Ce yKaxe Ha (haKToT AeKa MOCTOM rofieMa pasnukata nomery
MOTMBOT 3a NperoBapatbe 3a BUHa BO ApXaBuTe of common law 1 Bo eBpon-
CKWUTe APXKaBM.

AHrNOCaKCOHCKMOT MOZIEN 3a CMOroAyBatbe € HacoueH KOH 06eMoT Ha 06BMHe-
HWeTO - BP0joT, OMMCOT M NpaBHaTa KBanMdMKaLMja Ha KpMBUUHOTO aeno (charge
bargaining), nofeka eBPONCKOTO 3aKOHOAABCTBO NO3HABAAT KOHLLENT Kajie WTo
npeaMeT Ha NperoBapatbe M AOroBapatbe € BUAOT M BUCMHATA Ha KpMBMYHATA
CaHKUMja (sentence bargaining).

Pa3nuKM NocTojaTt 1 BO HAYMHOT Ha NMPOMMLLYBaETO OAHOCHO NPUMEHaTa - BO
AHrnmja cnoroayBarbeTo BO NPaKTMKATa AONI0 BpeMe Ce NPUMeHyBa, a (PopMaHo
ce 03aKoHMNO Bo 1996 roayHa, a BO APXKaBUTE CO MELLIOBUT Ka3HEHO-NPABEH CUCTEM,
nopaju HauenoTo Ha NeranuTeT, NPB YEKOp e NErncnaTMBHOTO PerynmMpame Ha
CMOroayBaHETO MO WTO ClefyBa HEroOBO 3aXKMBYBatbe M NPAKTUUHA NPUMEHA.

CnoropfyBatbeTo 3a BUHATA NOMery jaBHUOT 0OBMHUTEN U OCOMHWUUYEHMOT U He-
rOBMOT bpaHMTEN MOCTOM BO NOBEKE COBPEMEHM Ka3HEHO-TIPOLLECHU CUCTEMM, CO
W3BECHM C/IMYHOCTU M PA3IMKM BO 3aBUCHOCT O] OLieHKAaTa Ha 3aKOHOAABEL,OT,
O/IHOCHO Ha NPAKTMKaTa, 33 TOA Ha KOj HauMH 1 BO Koja hopMa fia ce NpucaT
CMOroAyBakeTo.

MocTojaT HeKkoKy 06MLM Ha CMOroAYBakbeTo KOM He Ce UCKNyyyBaaT Mery-
cebHO M MOXe [ia ce KOMOMHUpaaT:
= charge bargaining - cnoroaysatbe 3a COApXXMHATa Ha 06BUHUTENHUOT aKT BO
O[HOC Ha OMMC M NpaBHa KBanuUKaLMja Ha KpUBUYHUTE fena,
= fact bargaining - cornacHoCT 3a cenekTMBHO Npe3eHTHUpake Ha PAKTUTE aKo
00BMHETHOT flafie M3jaBa 3a NPU3HABabE Ha BMHATA,
= nocebHu 06nMLM Ha CNoroayBak-e:
= nolo contendere pleas - caHkuujaTa ce npudaka 6e3 n3peyHo AaBate
W3jaBa 3a NPU3HaBakbE Ha BUHATA; MMA HEKOJKY NPeJHOCTH 38 0OBMHETHOT,
a MMeHo ce oaberHysa co3faBare 06BPCKM 33 HALLOMECT Ha LTeTa Koja
61 Moxena ja ce HaoBp3e BO rparaHcka nocTanka Koja bu cnefgysana no
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3aBpLUyBatbe Ha KPMBMYHATA MOCTANKa BO KOja 0OBMHETMOT Ce U3jacHMN
33 BUHOBEH;, 12
= alford pleas - cnyuaj Kora 06BMHETMOT He ja MPM3HaBa BUHATa, TYKY Ce Mpo-
M3HecyBa fieKa 06BUHUTENCTBOTO MMA [JOBOSTHO [IOKA3M 3a YTBPAYBatbe Ha
BMHaTa HaflBOP O/} CEKAKBO Pa3yMHO COMHeBatbe,
= sentence bargaining - npu3HaHWeTO BOAM KOH HaManyBatbe MK YHNnaXxKyBatbe
Ha Ka3HaTa, 0AHOCHO KOH OMnpefenyBatbe Ka3Ha CO MOKPATKO BPEMeTpaete
O[IOLUTO Ce MPETNOCTaBYBa fieKa Ke ja onpeaenu CyfoT LOKONKy b1 ce Boaena
pefoBHa CyAcKa MoCTarkKa.

3. CNOroAyBAHETO CMOPE] OAPEABMUTE HA 3K

MoTpebHo e AeTanHo fa ce NojacHaT yCIIOBUTE 3@ CMOrOyBakbe WTO MM NPOnu-
LLyBa 3aKOHO[ABELOT, MOCTANyBakEeTO Ha CTPAHKMTE, MOAHECYBatbe Ha Mpefior
cnoronbata, Hej3MHaTa COAPXKMHA, aKTMBHOCTMTE Ha CYAOT OKOMY OLEHKa Ha
npeanor cnorofbata u ynorata Ha CTpaHKuTe, OPAHUTENOT, OLITETEHUOT U
CYLOT BO MOCTaMNKaTa 3a CorofyBat-e.

3.1. OcHoBHM KapaKTepUCTUKHK Ha NOCTalKaTta 3a cnorogysame

Bo 3KI e npeanoxeHa nocTanka 3a JoHeCyBatbe Npecyna Bp3 0CHOBA Ha crorofiba
Ha jaBHUOT OOBMHMUTESN M OCOMHMUEHMOT M 3@ MPBMAT OBO3MOXXYBA CMOr0oAyBatbe
Ha CTpaHKMTe CO LieN 3a MOCTUrHyBatbe 3a€AHMYKO NMPUGATIMBO peLleHHe.

OBaa nocTarka rv MMa cliefiHMBe OCHOBHM KapaKTepPUCTUKM:
= TeXM1Ha Ha KPMBMYHO €10 - CMOrO/lyBabETO € [03BOMIEHO 33 CUTE KPUBUUHM
nena, 6e3 orneq Ha TeXuMHaTa Ha NPOMMLIAHATa KPUBMYHA CaHKLIMja;

12 O6BUHETHOT HUTY M1 NMPU3HABA HUTY T OCMIOPYBa 0OBMHYBAETO; BO MHOTY 3aKOHOABCTBA
He NpeTcTaByBa NPaBo Ha 0OBMHETMOT; CITYXXM KaKO anTepHaTHBa Ha 13jaBaTa 3a NpU3HaBakbe
Ha BMHATa W Ce KOPMCTM BO TEKOT HA MocTankaTa 3a crorofysateto. U3jasa cropes koja 06-
BMHETMOT He M 0CropyBa haKTHUTe Ha CyyajoT, HO TBPAM eKa BOOTILUTO HE CTOPUI KPUBMUYHO
[eNo a MoXe fia 3HauM 1 AeKa He rv pa3bupa 06BMHyBatbaTa NPoTMe Hero. OBaa M3jaBa ce
BHECYBa BO 3aMMCHMK CO COMMACHOCT Ha CyaujaTa (Bo MCKNYUMTENHM Cyyaun Ha 0OBMHUTENOT)
M MMa [Be MpeaHOCTM: a) 06BUHETUOT fa TBPAM AeKa Bo (hopManHa CMUCNA HeMa npecyaa
3a BMHA MaKO e M3peyeHa Ka3Ha v b) BakBaTa M3jaBa OHEBO3MOXYBA MPOTMB 0OBMHETMOT fia
ce nojHece rparaHcka Tyx6a 3a obewrtetysare, R.A. Carp/R.Stidham, cTp. 165.

13- HaswuBoT ro jobuna no cnyvajot Ha BpxosHuot cya Ha CA[l, North Carolina v. Alford, 400
U.S. 25 (1970).

@
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Y6naxysare Ha Ka3HaTa - pu ONpefieNyBatbe Ha KpUBMUHATA CaHKLMja Haf-
NeXHWUOT CyaMja e AOMKEH Aa ja onpefenu Cnopes BUAOT M BUCUHATA, BO
3aKOHCKM onpe/eneH1Te paMKu1 3a KOHKPETHOTO KPUBMYHO €N, HO He Noj rpa-
HULMTE 3a YOnaXKyBakbe Ha KasHaTa onpeaeneHn co KpMBUUHMOT 3aKOHMK;
CornacHoct og obeTe cTpaHu - Npeanor-crorof6ata e U3pa3s Ha NPeTXo4Ha
COrNacHOCT Ha obeTe CTpaHKM M He e [103BOJIEHO BaKBaTa croroaba fAa ja
nofiHece caMo efiHa cTpaHa. puToa, BOOMLITO He e Ba)XHO Of] Koja CTpaHa
noTeKHasna MHULIMjaTMBATa 33 OTMOYHYBatbe Ha MOCTanKaTa 3a CroroayBatbe
TYKY e Ba)KHO [leKa Kaj obeTe cTpaHu (cTpaHKuTe M bpaHMTENoT) nocTom noa-
FOTBEHOCT [1a Ce BK/y4aT BO MOCTamnKaTa 3a CrorofyBarbe;

Kora e MoXHo cnorogyBatbeto - 3KI1 He BoBeflyBa OrpaHuuyBatba BO 0O[JHOC
Ha CTafIMyMOT Ha MoCTankaTa Kora e [J03B0/IeHO CMOroflyBarbeTo, fna oTTyKa
CMorofyBarbeTo € [103B0/IEHO BO CEKOj MOMEHT OTKAKO jaBHMOT 06BUHMUTEN
Ke noHece Hapefba 3a 3anoyHyBatbe Ha MCTPaXKHATa MoCTanka na cé Ao
OLLeHKa Ha 0OBUHUTENTHUOT aKT;

Mogaen Ha cnoropyBatbe - MakeJOHCKMOT 3aKOHOaBeLl, NpudaTn Moaen Ha
crorofyBake 3a KpMBMUHaTa CaHKLMja (sentence bargaining), a He 3a Kpu-
BMYHMTE [leNna Kou Ke buaat BKyyeHu Bo 06BuHeHneTo. MMeHo, Bo npeasor
croroabara Moxe fa b1aaT BKNYYeHU CUTe UK eN Ofi KOMBUYHMTE f1eN1a 33 KO
e loHeceHa HapebaTa 3a UCTPaXKHa NMOCTarnKa, Ho 3a ieNlaTta CoAPXKaHM BO Ha-
penbaTa 3a KOM He e MoCTUrHaTa criorofiba NocTanyBakbeTo Mopa Aa MPOAOKM;
[lanu npu3HaHMeTo e NpeAyCcnoB 3a CNOroAyBakeTo - 13jaBaTa 3a NpU3Ha-
Batbe BUHA He e NpeaycroB 3a OTNOYHyBatbe Ha MOCTankKa 3a CroroayBatbe
BO TEKOT Ha UCTPa)KHaTa MOCTarKa, LUTO He € Clyyaj CO CroroayBabeTo Bo hasa
Ha OL|eHKa Ha 0OBUHUTENHMOT aKT KOra NPU3HAHMETO e HYXKeH Npeaycros 3a
OTMOYHYBakE Ha NoCTanKaTa 3a CroroflyBarbeTo;

3alTMTa Ha OLITETEHMOT - CO Lief [1a Ce 3aLUTUTAT MHTePeCUTE Ha OLITETEHHOT,
nponuiLaHa e 0bBpCKa 3a jaBHUOT 0O6BMHUTEN KOH Npeaior-cnoroabarta, 3aeHo
CO cuTe Np1baBeHH OKa3M 3a40/HKUTENHO Aa MPUI0XM U MMCMEHa 13jaBa NoT-
MWLLIAHa Of1 OLITETEHMOT BO OJJHOC Ha BUAOT M BUCMHATA HAa MMOTHO-MPABHOTO
nobapysatbe. MOXHO e BO TEKOT Ha CMOro/lyBakeTo fla Ce MOCTUrHE COrNacHOCT
3a fien of nobapyBarbETO Ha OLITETEHMOT MMM TOa BOOMLUTO f1a He buae npeameT
Ha pacnpaBa BO TEKOT Ha MOCTarKaTa 3a CrorofyBatbe, NPu LUTO OLUTETEHUOT He
ocTaHyBa 6€3 3allT1Ta M BO C/lyyaj KOra HeroBOTO MMOTHO-NPaBHO NobapyBatbe
BOOMLUTO He 610 NpeMeT Ha pacnpasa UK e caMo eNyMHO NPpUdaTeHo, TOj
MO)Xe 1a Ce MOBWKa Ha loHeceHaTa Npecya no noBof npudaTteHaTa npeasor-
cnoroba Kako OCHOB 1a CM ' OCTBapM CBOWTE MpaBa BO rparaHCKa napHULa;
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MpepMert Ha cnoropyBatbe - BULOT M BUCMHATA Ha CaHKLMjaTa COAPXKaHa BO
npepnior-cnorogbata HeusbexHo e NpeaMeT Ha cnorogysateto. Bo npep-
nor-cnorogbata Mopa TOYHO Aa Ce HaBefe CaHKLUMjaTa WTo ce npeanara
onpepfeneHa no BUA U BUCKMHA, BO 3aKOHCKM OMpeaeneHnTe paMK1 3a KOH-
KPETHOTO KPUBMYHO AieN0, HO He MO rpaHuLMTe 3a ybnaXxxyBake Ha Ka3HaTa
onpepnenenu co K3. UMoTHo - npaBHOTO NobapyBsatbe Moxe fa buae npeaMet
Ha CrorofyBateTo CaMo KOra 0COMHMUYEHWUOT Aa COMMACHOCT BO TEKOT Ha
nocTankaTa 3a CroroayBate fia Ce 3eMe NpeapuA M fa ce nperoBapa 3a
MMOTHO-NPaBHOTO NobapyBatbe WTO ro Hapa OLITETEHMOT;

3aA0/mMKUTENHO NPUCYCTBO Ha BPaHUTENOT - 0COMHUUYEHWOT OfI MOMEHTOT Ha
OTMOYHyBakbe Ha MoCTankaTa 3a CroroAyBatbe Mopa fia MMa bpaHuTe WTo caM
ke ro u3bepe nnm Ke My ce NocTasu no cnyx6beHa AOMKHOCT. Ha 0BOj HauMH ce
MPOLUMPYBAAT MOXXHOCTUTE 3a 3afl0MKUTENHA OO paHa BO TEKOT Ha KpMBMUHATA
nocTarka, WTo UMa 3a Len fa obesbenn efHAKBOCT Ha OpYXjaTa M f1a OHe-
BO3MOXXM OCOMHMUYEHMOT, LUTO MO NPABMJIO € NlakK BO NPaBOTO, Aa MapTMLMIMPa
BO MOCTanKaTa 3a crorofysatrbe 6€3 ja MMa MOXHOCT 3a 0A6paHa M OLieHKa Ha
LienecoobpasHoCTa O 3aM0YHyBakbe M KPajHUOT MCXO[, Of eAHa BakKBa MOCTankKa;
3abpaHa 3a y4uecTBO Ha Cy[0T BO CMOrOAYBaETO - M3PEYHO € NPONULLIAHO
Hey4eCTBOTO Ha CyZ,0T BO MOCTanKaTa 3a CMoroyBakeTo LWTO MMa 3a Lie/ OHe-
BO3MOXYBak€ Ha CYOT Ha KaKkoB 6110 HauMH [a BNWjae BPp3 CTpaHKuTe 1 bpa-
HUTENOT BO OAHOC Ha OAJTyKaTa lanu [ja Ce BMyLUTAT BO MOCTANKa 3a CrorofyBatbe
KaKo ¥ BO 04HOC Ha M360pOT Ha BUAOT M BUCMHATA HA KPUBMYHATA CaHKLM]a.

3.2. EneMeHTu Ha npepnor-cnorop6ara

Bo 3KIT geumpaHo ce onpeneneHu eneMeHTMTe Ha npepnor-cnorog6arta Kou
MOXe fia Ce MofenaT BO HEKONKY KaTeropuu:

BOBeJHU NOJaTOLM:

* MOMATOLM 3a YYeCHULMTE BO MOCTarKaTa 3a Corofysatbe (jaBHUOT 06BM-
HWUTEN, OCOMHUYEHUOT M HErOBMOT bpaHuTeN) 1

* OMWC M NpaBHa KBanuUMKaliMja Ha KPUBMUHUTE [efla Ha KOM Ce 0JjHeCyBa
npegnor-cnorogbata (Moxe Aa ce ojHECYBa Ha CUTE UM Ha [ieN Of Kpu-
BMYHMTE [leNla 3a KOW Ce BOIM UCTPaXKHaTa NoCTanka);

npeAMeT Ha CNOroAyBakbeTo:

* NpeanoXeHaTta CaHKLMja Mo B W BUCKMHA (rNaBHa Ka3Ha, CropeiHa KasHa,
MepKa Ha 6e3beHOCT, anTepHaTMBHA MepKa UM APYru MepKu npeasu-
aenu Bo K3); u/unu
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* BW[ M BUCMHA HAa MMOTHO-MPABHOTO NobapyBatbe M HAUMHOT Ha HErOBO
OCTBapYBatbe, J0KO/KY OCOMHUYEHMOT AaN COrNacHOCT Toa ia bupe npeaMet
Ha crorofyBameTo;
* M3jaBM 0, CTPAHKMUTE:
* 13jaBa Ha OCOMHMYEHMOT [ieKa CBECHO M 106POBONHO ja Npudaka npea-
nor-cnorogbata v NocneguuMTe WTO NPOU3NEryBaaT of, Hea 1
* M3jaBa 0[] jaBHMOT OOBMHMTEN M OCOMHMYEHMOT IeKa Ce OTKaXXyBaaT of
NpPaBOTO Ha Xanba [IOKO/KY ce JoHece Nnpecyaa co Koja Ke buae npuda-
TeHa npepor-cnoroabara;
* HaUMH Ha HA,OMEeCTYBatbe Ha TPOLIOLMTE Ha NOCTANKaTa,
* 3aBpLUEH fen:
* MOTMMC Ha jaBHUOT 0OBMHMTEN, OCOMHUUEHWUOT M HErOBMOT BpaHUTEN U
* [1aTyMOT M MeCTOTO Ha CK/yuyBatbeTo Ha npegnor-cnoroabara.

Bo cnyuaj Kora 10 cynoT Ke buie nofHeceHa npeasnor-cnorogbarta notnuilaHa
of1 obeTe CTpaHM 3aMoyYHyBa BTOpaTa has3a O/ NMOCTarnkara 3a CNorofyBatbe Koja
ce 0[lHeCyBa Ha CyACKa OLeHKa Ha npeanor - cnorogbara.

Co ornep Ha haKToT WTO NpeAnor-cnorogbata Moxe Aa ce NoAHece ywTe BO
TEKOT Ha UCTpaXKHATa NOCTanKa, BO NPOLLeCOT Ha OLIeHKa Ha NOAHeCeHTa Npef-
nor-cnoroaba akTMBHa yNora M CTaTyC Ha Cyauja WTO [JOHECYBa Npecyaa Bo da-
3aTa Ha MCTparaTa MMa CyaujaTa 3a NpeTxoAHa nocrarnka.’

Mpeanor - cnorogbata ce pasrneaysa Ha NocebHO pouMwTe Koe CyAujaTa Ha
npeTxo4HaTa NoCTanka ro 3aKaxysa Bo POk 0A 3 fileHa o Np1eM Ha Npeanor-
cnorogbata. Of Baka npeBMAeHMOT POK NPOU3NeryBa feKa 3aKkoHOAaBeLoT
MHCMCTMpPA NOCTanyBakbeTo fa Ce 0ABMBa B30 1 edonkacHo. Ha pounwTeto ce
NoBMKyBaaT NOAHOCUTENUTE Ha Npeanor-cnorog6ata, OfHOCHO CTPAHKUTE U
OpaHuTenor.

Ha poumwiTeTo cyaoT npBo rM UCNUTYBA CeiHMBE OKONHOCTH:
* [la/M e Npeanor-cnorof6ata [OO6POBONHO NOLHECEHA U

14 AMOTHO - NpaBHOTO NobapyBake ce onpefenyBa CNopes U3jaBaTa LUTo ja a OTETEHHUOT U
Ce BHECYBa eBEHTYa/IHO MOCTUrHaTa COrMTAaCHOCT 3@ HAUMHOT Ha OCTBapyBake Ha oBa noba-
pyBatbe B Npepior crorofbarta.

15 TlocTanyBareTo Ha CYLOT BO ApyruTe CTafMyMW Of MOCTanKaTta, Kaje WTOo NpeaycroB e

“3jaBa 3a NPM3HaBatbe BUHA Off OCOMHMUYEHWOT OJJHOCHO 0f 0OBMHETMOT, MPY WTO CYLOT
MPBYMH ja OLleHyBa fafeHaTa M3jaBa, a NoToa NoJHeceHaTa npeasor-cnoroa6a, e objacHeto
nofony Kaj enabopalimjaTa 3a CTaTycoT Ha M3jaBaTa 3a NpU3HaBatbe BUHA.

@
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* [1aIM1 OCOMHMYEHMOT € CBECEH 3a NPABHMTE NMOC/EAMLM Of] HEj3MHOTO NpuchaKatbe,

* [la/IM OCOMHUYEHMOT € CBECEH 3a NOCNeAMLMTE CBP3aHU 32 MMOTHO-TIPABHOTO
nobapysare u

* [la/I1 OCOMHMYEHMOT € CBECEH 3a TPOLUOLMTE Ha NocTarnkara.

Mo ucnuTyBatbe Ha HaBeLeHNUTe OKONIHOCTH, CYAMjaTa Ha MPETXOAHATa NocTanka

e [LO/DKEH [1a 'M NOYYM CTPaHKUTE U BpaHUTENOT:

= [leKa MOXe [la Ce OTKaXaT Of nojHeceHaTa cnorofba Ao JOHeCyBake Ha
OANYKaTa 0fj CTPaHa Ha CYAOT, NMpM LWTO Ke Ce CMeTa KaKo Taa BOOMLITO [a
He buna nogHeceHa U c1Te CNMCH Ke ce BpaTaT Kaj jaBHMOT 0OBUHMTEN 3@ Ha-
TaMOLLHO MOCTanyBakbe U

= [leKa npudaKkameTo Ha npeanor-cnorofbarta ce CMeTa 3a OTKaXyBatbe Of
NpaBOTO Ha Xanba Ha [JoHeCeHaTa Npecyaa Co Koja BO LienocT ce npudaka
nofiHeceHaTa npeanor-cnorof6a.

CTpaHKM1Te MOXe f1a Ce OTKaXaT 0/ NofHeceHaTa npeaor-cnoroaba, npu WTo

OTKaXyBaHeTo MoXe fa buae:

*  eKMCAULMTHO - aKO jaBHUOT 0BBMHUTEN M OCOMHUUEHWOT M HErOBMOT BpaHuTeN
[10 IOHECYBatbe Ha O/}/lyKaTa Ce OTKaXaT Ofi NMOfIHeCeHaTa npeaor-crnoroaba
unm

*  UMMULMTHO - aKO jaBHUOT 0BBMHMUTES, OCOMHUYEHMOT U HETOBMOT BpaHMTEN
BO TEKOT Ha POYMIITETO NoAHecaT baparbe 3a YTBPAYBakbe CaHKLUMja pas-
NIMYHa Of1 CaHKLMjaTa CoApXXaHa BO npeanor-cnoroabara.

3.3. OueHka Ha npeanor-cnorogbara

Oanykata Ha cyaujaTa no noBof NofHeceHaTa npegnor-cnorogba Moxe faa
buae Bo hopMa Ha pelleHre 0HOCHO BO hopMa Ha npecya, BO 3aBUCHOCT 0
TOa flaNu CYAOT ja OLeHUN Kako NpudaTnmBa Unu He.

Ako npepanor-cnoroabata buae oueHeTta Kako NpudaTanBa, HaLNeXHUOT Cya
[I0HeCyBa NpecyAa Koja ce 3aCHOBa Bp3 npesior-crorofbata 1 npu JoHeCyBatbe
Ha BaKBaTa Npecy/a CYLoT He CMee [a M3peye KPpMBMYHA CaHKLIMja pa3inyHa of
KPMBMUHATa CaHKLMja COAp)XaHa Bo npepor-cnioroabata. O Bakeata onpeaenba
npou3nerysa fieKa Cy4oT He CMee Aa NPaBu KakBu 6110 M3MeHM BO NpeAoXKeHaTa
CcaHKLja (rnaBHa 1 CropeaHU Ka3HW UM MepKH) 3a Koja CTPaHKMTE Ce [I0roBOpure.
[lokonky cMeTa fieka npe//ioKeHaTa CaHKLMja He € LienocHo Npud)aT/vea, JoHeCyBa
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pelleHue 3a ofdMBatbe Ha Npeanor-cnorogbata no WTO CAMCUTE Ce BpaKaaT Ha
06BUHMTENOT (BO CNyYaj KOra CMOrofyBatbeTO Ce OfjBUBA BO TEKOT HA UCTPaX-
HaTa NocTanka) 04HOCHO Ce NPOLO/MXYBA CO NMOCTaNyBakeTO (Kora Croroaysa-
FETO Ce O/IBUBANIO BO HEKO] O[] MOJOLHEXHUTE CTafIMYMM O] NOCTaNKaTa).

MpecypaTa WTO ce AOHeCyBa BP3 OCHOBA Ha NpefJior-cnoroabata, rm CoapxXu
CMTe efleMeHTH Ha ocyauTenHaTa npecyaa cornacHo 3KI. Taa ce objaBysa Bef-
Hall, a Ce M3roTBYBa BO NMCMeHa chopMa BO POK 04 3 fieHa 04 0bjaByBareTo.

MpecynaTa 6e3 ofnaratbe MM Ce OCTaBYBA Ha jaBHUOT OOBUHUTEN, OCOMHUYE-
HWOT M HEroBMOT BpaHUTEN, KaKO M Ha OLUTETEHWOT, KOj aKO He e 3a/10BOJIeH O
OfyKaTa 3a BUAOT M BUCMHATA Ha JOCYEHOTO MMOTHO-NIPaBHO bapatbe, CBOETO
NpaBo MOXe f1a ro 0CTBapYBa BO MapHWYHa MoCTanka.

Co poHeceHaTa npecyAa MEPUTOPHO Ce 0/J1y4yBa BO KOHKPETEH KPUBMYEH Cly-
yaj, Taa MMa KapaKTep Ha NPABOCK/IHA U U3BPLLHA Npecyaa. Ha 0Boj HaumH ce
0BO3MOXYBa 3aBpLUYBatbe Ha MOCTAMNKaTa BO HajpaHa MOXHa cha3a Mo Hej3MHOTO
3aMoYHyBake, a HEMOXHOCTA 3a obXanyBate Ha AOHECeHaTa NpecyAa Boau
KOH 6p3, edomKaceH, npaBuyeH M NpudaTIne 3a obeTe CTPaHM KpaeH Ucxoa,
LUTO Ce CMeTa 3a UCKTyuYMTeIHa CUTyaLMja BO Ka3HEHOTO NPOLLeCHO NPaBo.

CynoT ja oHecyBa HeraTMBHaTa OflyKa Bo hopMa Ha pelueHue 3a ogbusatbe

Ha npepJior - cnorogbata Koe CyAoT Ke ro [loHece Kora:

* Ke 6buae yTBpaeHo fieKka NpubaseHnTe [0Ka3M 3a haKTUTe BaXKHM 3a M360p U
OfiMepyBatbe Ha KpMBMYHATA CaHKLMja He [0 ONpaBAyBaaT M3PEKYBatbETO Ha
npeanoxeHaTa KPUBMUHA CaHKLMja COApXKaHa BO Npeanor-cnorogbarta unm

* jaBHMOT OOBUHWTEN, OCOMHUYEHMOT WU HEroBMOT BpaHUTEN BO TEKOT Ha po-
unwTETO NoAHeNe 6apatbe 3a YTBPAYBatbe KPUBMUHA CaHKLIMja pasfiuuHa oA
KpMBMYHATA CaHKLMja COApXKaHa Bo npefsior - cnorogbarta.

MpoTHB peLlieHHeTo CO Koe ce 0fbMBa NPeANor- criorofbata He e 4o3BoNeHa Xanba.

Bo cnyuaj Ha floHecyBake pelleHre co Koe ce oabuBa npeasnor- cnorogbarta,
CyaujaTa Ha NpeTxofiHaTa NocTanka 1 JocTaByBa CriMCHTE 10 jaBHUOT 0BBUHMTEN,
a 3aMMUCHUKOT O/ OfIPXKAHOTO POYUMLLTE M MpeAsor- cnorofbaTa He MOXe Aa ce
KOPWCTaT BO HaTaMOLLHMOT TeK Ha NocTankarta nopaau LWTo TMe ce U3BojyBaaT
BO nocebeH, 3aTBOPEH, NKK.
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3KIT He coapu Kakeu 610 orpaHKUUyBatkba BO 0JHOC Ha MOXXHOCTA CTPaHKUTE
MOBTOPHO [a MOfHecAT Npeanor-cnorof6a fo CyAoT OTKAKO TOj MPETXOAHO UM
oTdpnun npenior-cnoroaba Koja buna oueHeTta Kako Henpudatnmsa.

NMPECY[IA BP3 OCHOBA HA CIOroibA

JABEH OBBUHUTEN
/OCOMHMUYEH
/BPAHUTEN

[lo nogHecyBare

obB1HeHue
MPEQJIOT-CMOTOABA ] cynort
|
3 neHa
POYMLLITE 3A OLIEHKA HA
MPEIOT-CIIOrOBATA AOCTABYBAFBE
UCMUTYBA
JOBPOBOJIHOCT U MUCMEHA U3PABOTKA
CBECT 3A NOCNEAULIUTE *
l 3 feHa
MOYKHU 10
CTPAHKMTE OBJABYBAWE
cnucu OLIEHKA T
J10 HA MPECYJA
JABHO OBBUHUTE/ICTBO MPEQJIOr-CMOrO1IBATA A
PELLEHME 3A NPUDAKAHE
OJBUBAHE HA ¢ HA
MPEQNOr-CNOroABATA MPEQNOr-CNOroAIbATA
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3.4. Ynorata Ha npoLecHuTe cy6jeKT1 Bo NpoLLecoT Ha CMOroAyBatbeTo

Op jasHuolli obguHullien ce oyeKyBa (Mpo)aKTMBHO AejCTBYBatbe BO CMUC/A Ha
WHULMpatbe Ha MOCTaNKaTa 3a COrofyBatbe M BNIOXKYBakE HAMop 3a MOCTUTHYBatbe
B3aeMHO NpuaT/IMBa KPMBMUHA CaHKLMja 33 1EN10TO MM [ieNaTa 3a KoM TOj JoHeN
Hapenba 3a cnpoBeayBatbe MCTPaXKHa NocTanka. JaBHMoT 06BuHKTEN b1 Tpebano
MPBMH f1a ja NPOLIeHN BpeAHOCTa Ha cobpaHuTe AOKa3M CO KoM pacronara Bo
KOHKPETHWOT CNyyaj M BP3 OCHOBA Ha HWB Aa [lOHece 0AnyKa fanu Aa MHUUMpa
CMoroAyBatbe, Aanu Ke MCKOPUCTM HeKoja apyra npouecHa MoXHocT wto 3K
My ja AiaBa KaKo Ha NpMMep, YCIOBHO OA/1arakbe Ha KpMBUYHOTO FOHEHE Ui Ke ce
cnpoBefyBa pefoBHa KpMBMYHA MocTanka. Bo paMkuTe Ha oBnacTyBamaTa Ha
jaBHMOT 06BMHMTEN cniopep 3KT, noMery apyroTo, e NpeasMaeHO MPaBo U JOMHKHOCT
[la NperoBapa M Aa ce crnoroaysa co 06BMHETHOT 3a NMPU3HABaHE Ha BUHA, HA
HaurH 1 nog ycnoswu onpeaeneru co 3KI. Bo npasew Ha onpeaenyBatbe Ha ynorata
Ha jaBHWMOT 06BMHKTEN MOXKE [la NPMAOHECAT NpecyaunTe Ha BpxoswuoT cyn Ha CA[L
Kafie LUTO NOCTOM LONrOroAMLLIHA YCMeLHa NPaKTMYHa NPMMeHa Ha cnoroaysa-
teTo. O NpecyanTe Npousnerysa feKa Kako rnaBHU 06BPCKM Ha 06BUHUTENOT
BO TEKOT Ha MocTarnkaTa 3a CMoroayBare e U3JB0ojyBaaT:
= 3abpaHaTa 3a 0aMa3fosbybmBoCT,
= YNIOra Ha rapaHT 1 YyBap Ha 3aKOHUTOCTA W
= BOCMOCTaBYyBatbe LIeNI0CHA AUCKpeLyja Ha 06BUHUTENOT BO OHOC Ha BULOT
Ha KPMBMUYHKTE [ie1a 3a KOM Ke ce Npe3eMe roHere 0HOCHO CrorofyBatbe. 't

ObeuHelliuoili e eiHa 0 CTPAHKMTE KOja yyecTByBa BO NOCTAMNKaTa 3a CNoroay-
BatbETO, @ MOXE 13 Ce jaBM M BO YNIOTa Ha MHULM]jATOP 3a OTMOYHYBaHbe Ha No-
cTankata 3a cnorofysatbe. Cnopea 3KIM 06BMHeTUOT MMa NpaBo cnoboaHo Aa
ja u3Hece cBojaTa ofibpaHa, Aa He buae NpuUcHNeH fa Aafe UCKa3 NpoTus cebe
WNK CBOMTE BAMCKM MNK [la NPU3HAE BMHA KAaKO M 1a MMa MOXKHOCT [la Ce M3jacHM
3a (haKTUTe M QOKa3MTe KOM o TOBApaT M Aa MM u3Hece cuTe hakTu U [0Ka3m
Kowu My oaaT Bo npunor. O 06BMHETHOT ce ouekyBa fia buae no6po 3ano3HaeH
CO KapaKTePUCTUKMUTE M MOXKHOCTUTE LUTO MM HyM COTOAYBAHETO, HO U CO UM-
NNMKALMKUTE WITO NPOM3NEryBaaT 0/] OBaa MOCTanKa, Kako WTo ce:

= OTKaXYyBakbe 0[] NPaBOTO Ha Xanba,

* MOXHOCT 3a OTKa)XyBake O/l NoJHeceHaTa cnoroaba 4o [OHeCyBakbe Ha o[-

NyKaTa 0fj CTpaHa Ha cyaoT,

16. MopgetanHo Kaj byxaposcka, I'/Mucocku, b, Cnorogysatse v Meaujaumja, ctp. 221.

@
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* MmocneauumTe WTo 61 HaCTaHae ako Ha POUMLLITETO 3a OLIeHKA Ha Npeasior-
cnorofbata nogHece b6apatbe 3a YTBPAyBatbe CaHKLMja Pa3fMuHa Of OHaa
cofpaHa Bo npeanor-cnorof6ara,

* MOXHOCTa fla [lafie COrNacHOCT MMOTHO-NPaBHOTO nobapysake Aa buae
npeaMeT Ha CroroayBaeTo 1

* MocNneauumTe BO OLHOC Ha HAafIOMECT Ha [1eN Ofi TPOLIOLMTE Ha MOoCTarnkKarTa.

3a0MK1TENHO € YYeCTBOTO Ha bpaHuilienolli BO NOCTaNKaTa 3a CorofyBsatbe of
CaMOTO Hej31HO 3amoyHyBake. Of bpaHUTENOT ce oueKyBa NPOdheCMOHANHOCT,
KBa/JIMTETHA MPaBHa MOMOLL M [ejCTBYBatbe CO Lie/l 3a 3allTUTa Ha MHTepecuTe Ha
06BMHETHOT. BpaHuTenoT Mopa fia b1ae UCKYCeH, yMelleH 1 cnocobeH co 0bsu-
HWTENOT [1a A0rOBOPY CaHKLMja Koja e npudhaT/MBa 0/ acnekT Ha ofbpaHaTa, Co
ornef Ha chakToT Kaksa b1 buna caHKuUMjaTa [IOKONKY 61 Ce cnpoBena peoBHaTa
KpMBMUHa nocTanka. MMajku rv npesma BakeuTe ouekyBatba 0 bpaHuTenot
COCEMa € jaCHO 30LLITO 3aKOHO/ABELIOT Ce OMPe/eNv 3a PeLlieHMe Kaje LUTO He MoXe
[1a Ce CnpoBe/e NOCTarnka 3a croroflyBatbe 6e3 yuectso Ha bpatuTen. Co ogpenbure
LUITO Ce OJJHECYBAAT Ha MOCTANKaTa 3a CroroyBatbe e NpoLMPYBaaT MOXHOCTUTE
33 33[10/DKUTENHA ofibpaHa, OIHOCHO AOKONKY 0OBUHETMOT CaM He ofibepe bpaHuTen,
T0j Aia My buae nocTtaBeH Mo ciy6eHa [OMKHOCT Of CTPaHa Ha MpeTcefaTenoT
Ha HaJIeXHMOT Cya.

M3peuHa e 3abpaHaTa cygolli Aa y4eCTBYBa BO MOCTAMNKaTa 3a CNOrofyBatbe.
BakBsaTa oapenba vMa 3a Liel ia OHEBO3MOXM BIMjaHMe Ha CYA0T BO OAHOC Ha
M360pOT Ha BUAOT M BUCMHATA HA KpMBMUYHATA CaHKLMja M HarnacyBake Ha ynoraTa
wto Kako dominus litis ja MMa jaBHMOT 0OBUHUTEN BO TEKOT Ha MCTPaXKHaTa Nno-
ctanka. Co HeyyeCTBOTO BO MOCTaNKaTa 3a CroroAyBarbe CyaujaTa ja 3a4pXKyBa
CBOjaTa HEMPUCTPACHOCT KaKo apbuTep WTO ja oLeHyBa NOAHeCeHaTa npeasior-
cnoro/fi6a Bp3 0CHOBa Ha NPMbaBeHNTE [0Ka3M O[] CTPaHa Ha 06BUHUTENCTBOTO.
KopucHo e wTo cyaunjata HeMa yBuz, BO TEKOT Ha NOCTanKaTa 3a CroroayBakbe
Ou1aejK1 Ha 0BOj HAUMH CyaMjaTa HEMa CO3HaHMja 3a NPOLIECOT Ha NPeroBapatbe
KOj MPeTX0AeN Ha CKyyeHaTa npeasor-cnorofba, He rm 3Hae pasroBOpUTE LUTO ce
ofiBuBase noMery 0bBUHUTENOT 1 bpaHMTENOT. Ha 0BOj HAUMH Ce HarnlacyBa yioraTa
Ha Cy[OT BO BTOpaTa (ba3a o NocTankaTa 3a CroroayBakbe Koja ce COCTOM BO
oLeHKa Ha npegnor-cnorogbata. CnoroyBarmeTo 0BO3MOXYBa NpecyayBatbe
BO MOpPaH CTag1yM 0f NocTankaTa 4 BO 0Baa CMMCAA NpecyAaTa 3acHOBaHa Bp3
npegnor-cnorogbata Moxe fia ce [loHece Kako BO MCTPaKHaTa NocTarnka Taka
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M BO (hasaTa Ha oLeHKa Ha obBuHeHueTo. OapenbuTe 3a CnoroayBareTo Co-
O/IBETHO Ce NMPWUMEHYBaaT M Kora ce CrpoBe/yBa CKpaTeHaTa nocTarka.

MaKo HenocpefHO He yuecTByBa BO MOCTankaTa 3a CNOroAyBakbe, a Co Len aa
Ce 3aluTMTaT UHTepecuTe Ha owlilelleHUOW, 3a KOro NpMOpUTETHA e ofnyKaTa
BO OHOC Ha MMOTHO-NPABHOTO NobapyBake, NPONMLLaHa e 06BPCKa 3a jaBHUOT
06BMHUTEN KOH Npeanor-cnoronbarta, 3aeiHO CO CUTE NPUOABEHM 1OKA3M 3a-
AOMXUTENHO @ NMPUIOXM U NMUCMEHa U3jaBa NOTMMLAHA Of OWTETEHWUOT BO
OfIHOC Ha BMAOT M BUCMHATA HA UMOTHO-NPaBHOTO Nobapysatbe. Ha 0BOj HaumH
ce 0CTBapyBa MOCPEAHO YYeCTBO Ha OLITETEHUOT NPEeKy jaBHUOT 0OBUHUTEN.
Cenak, naneHaTa M3jaBa He e rapaHLmja aeka MMOTHO-NPaBHOTO NobapyBatbe
ke buae NpefMeT Ha cnorofyBameTo. Kako WwTo 1 npeTxoaHo belle HarnaceHo,
Ofi COrNMAacHOCTa Ha 0OBMHETMOT 3aBUCH AN UMOTHO-MIPABHOTO NobapyBatbe
ke bue npeaMeT Ha CNOroAyBakETO, HO OCTaHYBa MOXHOCTA 3a OLUTETEHWUOT
CBOMTE NpaBa Ja MM 0CTBapyBa BO MapHMYHA NoCTanka.

4. CTATYCOT HA U3JABATA 3A NPU3HABAE BUHA OAHOCHO HA
MPU3HAHUETO CINOPER 3KT

[MocTojaT pa3nnKM BO MOXHOCTUTE 3a AaBatbe M3jaBa 3a NPM3HaBatbe BUHA Of-
HOCHO 3a [laBatbe NPU3HaAHKE BO Pa3NIUYHM CTaAMUYMM O MOCTaNyBakbeTo Mo 3a-
BpLUYBaHE Ha UCTPaXKHATa NocTanka.

W3jaBaTa 3a Npu3HaBatbe BUHA e NpeflyC/IoB 3a CNpOoBeAyBatbe NoCTanka 3a cro-
rogyBatbe Ha CTpaHKuTe BO pa3aTa Ha KOHTPOMA Ha OOBUHEHWETO, WTO He e
C/yyaj BO MCTpaXKHaTa nocTanka.

Bo ncTpaxkHaTa nocTanka HenocpegHo ce NpuUMeHyBaaT oapenduTe 3a AoHe-
CyBatbe Mpecyfia Bp3 OCHOBA Ha Npepasor-crnoroaba Ha cTpaHkuTe 6e3 npert-
XO[HO NMpM3HaHWe Ha 0BBMHETHOT, [OKOJIKY OA Koja 61no cTpaHa noTekHana
WHULMjATMBATA 3@ OTMOYHYBAHbE HA MOCTAMKa 3a CMOrofyBake.

M nokpaj thaKTOoT LITO U3pEUHO He Ce AaBa NpM3HaHMeE 3a fieNaTa 3a Ko 06BUHM-
TE/ICTBOTO A0HENO Hapeaba 3a CNpoBeayBatbe UCTPaXKHA NOCTaNKa, Toa Ce UMHM
MMMNJIMLIMTHO CO MHWLMjATMBATA 3@ OTMOYHYBatbe Ha MOCTAMNKa 3a CMOrofyBatbe
O[JHOCHO CO NPUCTanyBatbe KOH CNOrofyBatbe Ha Npeaior Ha 06BUHUTENCTBOTO.
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4.1. OueHka Ha 06BMHEHHETO

Bo ¢hasata Ha oueHKa Ha 06BMHEHWETO, U3jaBaTa 3a NPM3HaBabE BMHA € npej-
YCNOB 3a CMpOBefyBatbe Ha NoCTanKaTa 3a CNoroflyBare noMery jaBHMOT 0b-
BMHWUTEN M OCOMHUYEHMOT M HErOBMOT BpaHuTen.

3a pa31Ka ofi UCTpaXKHaTa NOCTanKa Kaje WTO MHULM]jaTMBATA 3@ CMOTOflyBatbe
MoXe [la 10jae of 0b6eTe CTpaHKM, BO CTaAMyMOT Ha 0OBMHYBAHETO MHULM]jaTH-
BaTa ja jaBa oJbpaHaTa CO M3pa3syBatbe NMoAroTBEHOCT fa Aaje NpU3HaHKe 3a
[ienaTta copXaHu Bo 06BMHEHMETO.

MoaroTBeHoCTa fia ce fafie MPM3HaHME OCOMHUUYEHWOT MOXe [1a FO CTOPU Ha

[Ba HauMHa:

* CO MojJHecyBatbe MMCMeHa U3jaBa BO Koja HaBe/lyBa NOArOTBEHOCT 3a NPU3Ha-
Batbe Ha BUHATa BO OJJHOC Ha CUTE MMM OAA€NHMU KPUBMUHM [leNla COAPXKAHM
BO OOBWMHUTENHMOT aKT - MPU LWITO CyaMjaTa OAHOCHO Ha COBETOT 3a OLleHKa
Ha 0OBMHMTENIHMOT aKT € [IO/KEH [1a 3aKaXKe POUMLLTE 33 OLieHKa Ha Npu3Ha-
HUETO MK

* YCHO Ha POUMLITETO 3a OLleHKa Ha 06BMHEHMeTO a Aaje M3jaBa [eKa ce UyB-
CTBYBa BMHOBEH 3a CUTE MMM 33 OAe/HM KPUBMYHM [leNa COfp)KaHM BO 06-
BMHMTE/HMOT aKT - MPY LUTO NOCTaryBatbeTo NPOAO/KYBa cropes oapeadure
3a TeK Ha POUMLLTE KOra MMa M3jaBa 3a NMpU3HaBatbe Ha BUHA.

Mpenycnos 3a OTMNOYHYBake Ha MOCTankaTa 3a CNOroAyBatbe e ofJlyKaTa Ha
HaANEeXHMOT CyAnja OBHOCHO COBET 3a OLieHKa Ha 06BMHEHMETO 3a NpudaTIu-
BOCT Ha M3jaBaTa.

AKo cyaujaTa unm CoBETOT 3a OLeHa Ha 0OBMHMTENHMOT aKT He ja npudaT
M3jaBaTa 3a NpM3HaBatbe BMHA TOA 3AMMUCHMUKM FO KOHCTATMPa, M1 3ano3HaBa
MPUCYTHWUTE CTPAHKM CO BaKBaTa CBOja OAMYKA 4 MPOA0JIKYBa CO CMPOBedyBake
Ha POYMLLTETO 3a OLeHa Ha 0OBMHUTENHWOT aKT. [oagHeceHaTa 13jaBa 3a npu-
3HaBake Ha BUHATa, OAHOCHO 3aMMCHMKOT BO KOj € Taa COflpXKaHa He MoXe Aa
Ce KOPMCTaT KaKo AOKa3 BO HaTaMOLIHATa KPMBMYHA MOCTaNKa M Tue Ke ce 3a-
TBOpAT BO NocebHa 06BMBKA M Ke Ce M3[ABOjaT Of CMMUCUTE Ha NPeaMeTOoT.

CyaunjaTa 0JHOCHO COBETOT Ke floHece OA/yKa fieka AajeHaTa u3jaBa e npu-
thatnanBa 0TKaKo NpoBepyBa Aanu:
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* eTaa[afeHa JoOPOBOHO, CBECHO M CO pa3bupatbe Ha MOCNeAMLMTE O Hea,
BKMYy4yBajKu I 1 MocneamLmMTe CBP3aHu 3a MMOTHOMPABHOTO NobapyBatbe 1
TPOLLIOLMTE Ha KPMBMYHATA MOCTAMNKa M

* MOCTOjaT AOBO/IHO [1OKA3M 33 BMHATa Ha OCOMHUYEHMOT.

3a pasnuKa of CMOroAyBakeTo BO TEKOT HAa MCTPaXKHaTa MOCTanKa, Kaje WTo
He NMoCTOM BPEMEHCKO orpaHuuyBatbe Ha CMoroflyBakeTo, BO CTafiMyMOT Ha 00-
BMHYBAHETO CTPAHKMTE MMaaT caMo 15 fieHa fja ce [OroBOPaT 3@ 3eHUUKM MpH-
haTnMBa KpMBMYHA CaHKLMja M fia MOAHecaT npepnor-cnoroaba Ao cyaujata
O/IHOCHO COBETOT HaJ/IeXeH 3a OLieHKa Ha 06BUHEHUETO.

AKo BO 0BOj BpeMeHCK#M Nnepuof CTpaHHUTe He NogHecaT npegnor-cnoroaba, ce
NPOAOMKYBA CO POUMLLTETO 33 OLieHKa Ha NOJHECEHOTO 0OBUHEHME.

Kora npepnor-cnorop6a e nogHeceHa cnefyBa HejauHa OLieHKa Koja MOXe aa

bupge:

= M03WUTUBHa - Npepsor-cnoroabarta fa 6uae npudarteHa, Npu WTO cyaujaTa
MNW COBETOT 3a OLIeHa Ha 0OBUHUTENIHMOT aKT JOHECYBa Npecya crnopep oa-
pefbuTe 3a IOHECYBatbe Npecyaa Bp3 0CHOBa Ha npefsior-cnoroaba, unm

= HeraTWBHa - npeanor-cnoroabara aa He buae npudateHa, Npu WTo cyaujaTa
MNK COBETOT 3a OLIeHA Ha 0OBUHUTENHMOT aKT [IOHECYBA pelleHMe 3a Henpu-
thaKatbe Ha npeanor-cnorofbata 1 onydyBa BO 0JHOC Ha 0OBUHUTENHMOT
aKT. [Mpennor-cnoroabata Koja He e NpucaTeHa He MOXKe [1a Ce KOPUCTU KaKo
[0Ka3 BO HaTaMOLIHATa KPpUBMYHA NOCTanKa.




Jr ‘03. Plea Bargaining 01 MK [REV2] 25.02.2011 12:05 Pageﬁ@

28

NMPECY[A BP3 OCHOBA HA CIOroibA

BO ®A3A HA OLIEHKA HA OBBUHMTEJIEH AKT

OBBMHEHME
cypot
+ MPECYJIA
110 OBBUHETHOT U T
BPAHUTENOT CPYDOAKATGE
HA HEYCTELUHO
v MPEIOr-CMIOrOBATA crorORYBAE
f HEMPUDATEHA
MPEQ/IOr-CMIOrOfIBA
- PoqumreHslf OLIEHKA
MPU3HABAHE BUHA NPELIOT CTIOFOIBA
+ 15 peHa
1
POYMILITE 3A OLIEHKA SIABATA
HA \
WU3JABATA 3A BUHA CE MPUDAKA
v 1 \ 4
mJﬁEATA POYMILITE 3A OLIEHKA
e HA OBBMHMUTENHUOT AKT

4.2. lpusHaHue papeHo Ha FNaBHaTa pacnpasa

Cnopep onpenbute Ha 3KI1, nocToM MOXHOCT 3a ilaBatbe NpU3HaHMe Bo hasaTta

Ha rnaBHaTa pacnpaBa KU TOa NO BOBEAHMNTE FOBOPU Ha CTPaHKUTE, a npep no-
YEeTOKOT Ha [jOKa3HaTa NocCTankKa.




___ | 08. Plea Bargaining 01 MK [REV2] 25.02.2011 12:05 Page@

CNOTOLYBARE 3A BUHA - TIPUPAYHWK 3A TIPAKTUYAPK 29

Mo noykaTa 3a NpaBaTa LWTO r'M MMa 06BUHETMOT (MPABOTO Aa MOMYM MNK Aa Aajde
CBOj UCKa3, BHUMATE/IHO [ FO CNIeIM TEKOT Ha rMaBHaTa pacnpasa, MOXXHOCT [1a
M3HeCyBa [10Ka3u BO CBOja 0abpaHa, fia MM NoCTaByBa NpaLlatba Ha CO0OBUHETHTE,
CBefOLMTE 1 BelTaLmTe, 1 1a CTaBa 3abeneLky Bo Nornes Ha HUBHUTE UCKa3M),
NpeTceaaTenoT Ha COBETOT Ke ro NoBUKa 0OBMHETMOT Aa Ce NPOU3Hece fAanu ce
UyBCTBYBA BMHOBEH 33 CUTE MM 3@ HEKOM KPMBMYHM [leNla COAPYKaHW BO 0OBUHEHMETO.

O6BMHETHOT MOXKe 40OPOBOMHO 1A ja MPM3HAe BUHATA BO OAHOC Ha [HO MMM
noseKe KpMBMYHM fieNna ofi 06BMHEHMETO.

Mpu3HAHMETO He e OrPaHMYEHO HUTY CO MPUPOAATA HUATY CO TEXMHATA Ha KpK-
BMUYHOTO [1e/10 3a KOe Ce BOAM NocTankarta.

Mo nobpoBonHo aobueHo Npu3HaHKe, CyaujaTa noeamHel, 04HOCHO NpeTcea-

TENOT Ha COBETOT € 0/KEH Aa MM UCMUTA CleHWBE OKONHOCTMY:

* [1anu NpU3HaHMETO e AafeHo Ao6POBONHO,

* [1a7u 06BMHETMOT e CBECEH 3a NPaBHMTE NoCNeaMLM O/ MPU3HABAHLETO Ha BUHATA,

* [anu 0OBMHETMOT e CBeceH 3a nocieauumuTe CBp3aHM 3@ UMOTHO-MIPABHOTO
nobapysare u

* [anu 06BMHETMOT € CBECEH 3a TPOLUOLMTE Ha KPMBMYHATA MOCTArKa.

AKO Npu3HaHKETO Ce OLLeHU Kako HenpudaTamnBo, 1aieHo BO 3ab/1y/a, Kako pe-
3yNTaT Ha Hel0BO/HO Pa3buparbe Ha NOCIeAMLIMTE LUTO Ha HEro Ce HaJoBpP3yBaaT
W CN., CYAOT NPOLOMKYBa CO CNPOBE/YBatbe Ha raBHaTa pacrpaga (T.e. 3aMoyHyBa
[I0Ka3HaTa MoCTarnkKa), Mpu LWTO 3aM1CHUKOT Of 1aeHOTO NPU3HaHKe Ce M3BOjyBa
BO nocebHa 06BMBKa M Ce U3/BOjyBa Of1 CMIMCUTE M Ce CMeTa KaKo Toa HMKOrall f1a
He 61710 AafleHO M He MOXe [1a Ce KOPMCTU BO HAaTaMOLUHWOT TeK 0/} NocTankara.

Ako npusHaHueTo buae npudaTeHo, CyaoT ja 3aMoyHyBa A0Ka3HaTa NOCTanka
BO paMKMTE Ha Koja ce 3BeyBaaT CaMo [0Ka3uTe LITO OfHECYBAAT Ha Of/TyKaTa
3a KPMBMYHATA CaHKUMja. HOBMHUTE BO OHOC HA NPU3HAHMETO OBO3MOXYBaaT
pauMoOHanM3Mpatbe Ha iejCTBMjaTa LWTO ja YUMHAT FaBHATA pacnpasa, Npu WTO
TEXMILTETO O[] OKOIHOCTM 3a BUHATA, KPUBMYHATA OArOBOPHOCT Ha OOBUHETMOT U
haKTHUUKaTa cocTojba ce npeHecyBa Ha OKONHOCTM CBP3aHM 3a BUAOT M BUCKHATA Ha
KpMBMYHATa CaHKLMja cnopef ofpeaduTe 3a oMepyBatbe Ha KasHa of K3.
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Bo cnyuaj kora npusHaHueTo e npudarteHo, a No M3BeayBate Ha [OKa3nTe
BaXHM 3a KPUBMUHATA CaHKLMja, CYAOT AOHECYBa NpecyAa Koja r'1 COapXM CuTe
eNleMeHTH Ha OCyMTeNHa npecyaa. BaxHo e fa ce HaBefie AeKa NPOTMB Mpe-
cyaaTa UM AenoT of NpecyfaTa LWTo e JOHeCeHa KaKo pe3ynaT Ha Npu3HaHue
[1a[1eHO MO 3arMoyYHyBatbe Ha rMaBHaTa pacnpasa, 0OBUHETUOT He MOXe f1a NOof-
Hece anba nopan NOrpeLIHoO UK HELLENOCHO YTBpAeHa (DaKTMUKa cocTojba.

NMPU3HAHUE HA TTIABHA PACIIPABA

BOBE/[1HA TOBOPU

v

CYAOT 0 NMNOYYYBA
OBBMHETHUOT D‘OI'II-IFF:(?;AHE
3ATPABATA

v

1

MPU3HAHUE
01 ObBUHETUOT

®AKTU PENEBAHTHU 3A
KPUBUYHATA CAHKLIMJA

v

1

CYOOT UCTNUTYBA
JNIOBPOBOJIHOCTU U
CBECT 3A NMOCNEAULUTE

MPUDATEHO
MPU3HAHUE

v

HEMPUDAKAHE HA
NPU3HAHUETO

v

MPOAOMKYBA
KPUBUYHATA
MOCTAMKA
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5. MUMINUKALIUM Ol CITIOTOAYBAHETO BP3 IPYIM OAPEAABU Of1 3KN

CnoroayBaheTo M M3jaBaTa 3a NpU3HaBatbe Ha BUHATa MMaaT CBOE BNIMjaHME U

Bp3 Apyrv oapen6bu on 3KM ogHOCHO BP3 APYrH NPOLECHWU MHCTUTYTH, KaKo Ha

npumep:

= Pa3pBojyBarbe Ha nocTankara - BO C/ly4aj Ha NpU3HaBake BUHA BO OAHOC Ha
€N Ofi KPUBMYHUTE ieNa COAPXKaHM BO 0OBUHEHMETO, OJHOCHO NPU3HABatbe
BMHa 03 HEKOM 0Off COOOBMHETHTE, 10 3aBPLUYBAHETO Ha rNMaBHaTa pacrnpasa
CYLOT MOXe Jia OANYYM NOCTanKaTa 3a OLAeNHU KPUBUYHM JeNa Unu NpoTus
OAAeNHM 06BMHETH Jia Ce Pa3aBOM M MocebHO Aa ce AOBPLUM UM fia My ce
npefage Ha ApYr HaANeXeH cyn;

= 3apomkuTenHa oabpaHa - BO TEKOT Ha NOCTanKaTa 3a NperoBapate U Cro-
rofyBake Co 06BUHUTENOT 3a NPU3HaBatbe Ha BUHATa, 06BMHETMOT MOpa Aa
“Ma bpaHuTen;

= OcHoB#M 3a onpefgenyBatbe NPUTBOP - aKO 0OBUHETMOT Jan MU3jaBa co Koja ja
Mpy3Han BUHATA, MaKO NOCTOM OCHOBAHO COMHEBAHE fieKa CTOPU KPUBMYHO
Aeno, HeMa fia My ce onpefenu NpUTBOP 3a OCHOBUTE KoM NpenBuayBaaT
onpepenyBatbe NPUTBOP NMOpaLM NOCTOEHE OCHOBAH CTPaB AeKa Ke M1 co-
Kpue, hancuduKyBa UM YHUALITU TparuTe Ha KPMBUYHOTO A€o OAHOCHO Mo-
cToete 0COBEHM OKONMHOCTM KOM YKaXyBaaT [eKa Ke ja nonpeuysa
KpMBMYHATa MOCTarka co BiMjaHue BP3 CBeLOLMTE, BelUTALUTe, COyYeCH!-
LMTE UM MPUKPUBAUMTE;

= YKuHyBake Ha NPUTBOPOT - NPUTBOPOT CO peLleHue Ke ce YK1He 1 06BUHe-
TMOT Ke ce MyLTv Ha cnobofa Kora NpUTBOPOT e onpeAenieH Nopaan OCHOBaH
CTpaB AeKa Ke rv cokpue, hancudmKyBa UM YHULITH TPAruTe Ha KPUBUUHOTO
AeN10 UMM aKo 0COBEHM OKONHOCTH YKaXKyBaaT fieKa Ke ja nonpeyyBa KpuBMY-
HaTa MocTanka Co BMjaHWe BPp3 CBeAOLMTE, BeluTaLuTe, COyYeCHULUTE UK
NPMKpMBaUMTE, a 0OBUHETMOT [jaN U3jaBa 3a NPU3HaBate Ha BUHATA;

= Toyka 3a npaBaTta Ha 06BMHETHOT - Npe[ CeKoe UCMUTYBaHe, 0OBUHETUOT
3a[J0/MKUTENHO Ke ce MHOPMMPa M Noyuu, Mefy fpyroTo, M 3a NPaBoTO Ha
CroroayBake 3a BUHATA CO jaBHUOT 0OBUHUTEN;

= [JloHecyBarbe npecypa - CrorofyBatbeTo 0JHOCHO NPU3HAHWMETO OBO3MOXKYBA
npecynyBatbe BO Pa3fiMuHK CTaAMYMM OF NMOCTanyBakbeTo 3aMoYHyBajku yLuTe
0f uUcTparara.
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NOHECYBAHE NPECYJIA

CTAOUYM Oi CTATYCHA KPAEH E®EKT

MOCTANKATA MNPU3HAHUETO

nctpaxHa noctanka | HEE lMpecyna Bp3 ocHoBa | Cyauja Ha

npeaycnos Ha criorog6ara Ha npeTxoAHaTa

CTpaHKuTe nocranka

oLeHKa Ha E Mpecypa Bp3 ocHoBa | Cyauja ogHOCHO

0OBUHUTENHMOT aKT | NpeaycnoB Ha cnoroa6ara Ha COBeT 3a OL|eHKa Ha
CTpaHKuTe 06BUHUTENHMOT aKT

NoyYeToK Ha rnasHata | E Mpecyna no CynujaTta noepguHel

pacnpasa npepycnos M3BefeHU AoKa3n OJiHOCHO COBETOT
NoBP3aHM 3a KPUBMY- | KOj paKoBOAU CO
HaTa CaHKUMja rnaBHaTa pacnpasa

6. MNPEAU3BULA U PUULIU

LLiTo ce ouekyBa o cnorofyBatbeTo M M3jaBaTa 3a NpM3HaBakbe BUHA?

pacToBapyBatbe Ha CyACTBOTO 0Of AeN 0 NPeAMETUTE Kafie WTO CTPaHKUTe
Ke mocTurHart crioropba,

nopaaM HernocToeHEeTO OrpaHUYyBatbe Ha NPUPOAATA M TeXMHATA HA KPU-
BMUHM [1e/1a 33 KOM € [103BOJIeHO CMOroflyBatbeTo, CTPaHKMTE MOXeE fia ro Npu-
MeHyBaaT CrorofyBakeTo CeKorall Kora Ke oLeHaT Aeka e Toa BO B3aeMHa
nonsa,

cyoumuTe Ke MMaaT MoBeKke BpeMe fla NOCBETAT Ha KOMMNEKCHU KPUBUUHM
NpPeAMETH CO CNoXeHa hakTUUKa cocTojba, roneM bpoj oKa3m U CTopUTENN
ucn.,

HaManyBatbe Ha TPOLIOLMTE Ha CyACKMTe MOCTAnKK nopaau (akToT WTo
3HAUMTEJHO Ce CKpaTyBa BPEMETPaeHeTO 0f 3aMoyHyBatbe Ha KpMBUYHATA
nocTanka Ao OHeCyBake Ha npecyaarta,

NPOAKTMUBHA yNOra Ha CTPaHKUTe,

3aBpLUyBakbe Ha NocTankaTa BO NopaHa ¢a3a Co AOHeCyBate MepUTOpHa
OANYyKa,

M3BECHOCT Ha KPajHMOT UCXO[, KOj Ce HaA0BP3yBa Ha KOHCYNTaLMu, pasro-
BOPM M KOMMPOMMCH NOMeFy CTPaHKUTe 1 BPAHMTENOT KoM pesynTupaart co
NoTnuwyBatbe Npefnor-cnoroaba,
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YMELHOCT Ha 6paHMTENOT fia OLEeHU KOJIKY € MOBOJHO 33 HErOBMOT K/IMEHT
[a U3pa3u NOArOTBEHOCT 3a MPU3HaBatbe Ha BUHATA, OAHOCHO AaBatbe Npu-
3HaHWe npef CYA0T HACMPOTH KPajHUOT UCXOA 0 NOCTankaTa Koja ja YMHaT
BOOOMYaEHUTE NPOLIECHU AejCTBMja HU3 Pa3NIMUHUTE HEj3UHU CTAANYMMU.

Kou ce MOXHMUTE pU3MLM O HOCHO NPAKTUYHU NOTELIKOTUN?

LUIMPOKM PaMKu Ha NPOMMULLIaHUTE CaHKLMK Bo K3,

Ka3HeHa NOMMTMKa KOja Ce ABWXM OKOJY MPOMMULLAHMOT 3aKOHCKU MUHUMYM
Ha CaHKuuuTe,

notpeba of U3MeHu Ha K3 Bo 0AHOC Ha ybnaXKyBatbeTo Ha Ka3HUTE BO Cyyaj
Ha MocTarka 3a crnorofyBare OAHOCHO [laBatbe MPU3HaHue,

TeLKOTUM 3a CTPaHKMTE 13 OLIeHaT Janu NoBeKe OAroBapa CnorofyBake ofi-
HOCHO MPU3HaHWe OJOLITO CPOBEAYBatbe Ha pejoBHa KPMBUYHA NOCTaNKa,
HeBOeJHauyeHa Cy[CKa NMPaKTUKa BO U3PeKyBatbeTO KPUBMYHM CaHKLMM 3a
UCTM UNU CIUYHM KPUBUYHM fena,

HEenocToere NPOCeYHa NpecMeTaHa CaHKLMja 3a Pa3fIMYHUTE KPUBMYHM feNa
cnopep, CyAcKaTa NpakTUKa BO M3MUHATUTE HEKONKY FOAMHM.
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AEN 2
KOMIAPATUBHN TTPAKTVKM
3A CMNOTOLYBARETO

1. BOBEA

»CNorolyBateTo 3a BUHA" TPagMLMOHANHO Ce CMeTa 3a [eN Of CUCTEMOT Ha
ka3HeHa npasaa Ha CALl v Ha apyru 3eMju co 0buyajHO Npaso.

OBOj TEPMMH YECTO Ce KOPUCTM KAKO OMLIT TEPMUH 3a [LOrOBApPaHETO LITO Ce
OfiBMBa Ha penauyja 06BUHUTENCTBO — 06 paHa 3a NpM3HaBatbe BUHA MOJ, [Oro-
BOpEeHM ycoBu. Bo TeXxHWUKa cMUCAa, OBa Ce ClydyBa CaMo Kora 06BMHETUOT
Ke ro NPOMeHM U3jacHyBakhEeTO 0f ,He CYM BUHOBEH" BO ,,BUHOBEH CyM” BO 3a-
MeHa 3a HaMaeHa KasHa.

Bo eneH HeopaMHelleH u3BewwTaj Ha OBCE, cnoroaysakeTo 3a BUHa belue ae-
(hMHMPAHO KaKo ,MPOoLLeC Ha AoroBapabe nomery 06BUHETUOT U 0OBUMHUTENOT
BO KOj 0OBMHETMOT NPM3HABa [1eKa ro CTOPUN KPUBMYHOTO [1€/10, @ 0OBUHUTENOT
3a BO3BpaT Ce COrnacyBa Ha oapefieHu oTcTanku. [loroBopoT NoToa ce [oCTa-
BYBa [0 CY/0T 3a Ja ce u3berHe cyaewe."”’

TeXHWUKM rNeaaHo, AoroBapatbe 0Kony 0bBMHEHMETO Ce CydyBa TOrall Kora
06BMHMTENCTBOTO CE COrNacyBa Aa oThpaM Nocepro3Ho 0bBMHeHMe BO 3aMeHa
3a NpU3HaBatbe BUHA 3a NOMECHO AeN0, UM Kora 06BUHETUOT Ce M3jacHyBa Kako
BMHOBEH 3a HajMasIKy efiHa TOuKa Ofi 06BMHEHWETO, a 33 BO3BPAT 0OBMHUTENOT
oTcpna HajManKy efHa Apyra TouKa o 06BMHEHUETO.

[loroBapatbe 3a haKT1 1MMa TaMy Kage 0DBMHWUTENCTBOTO Npe3eHTMPa efHa Nomo-
BOJIHA BeP3Mja Ha HaBOAHMTE haKTH BO BPCKA CO AeNOTO BO 3aMeHa 3a Npu3HaBake
BuHa. [loroBapatbe 3a KasHa 061UHO Ce 0AHeCyBa Ha Cllyyau Kafe CyaujaTa ja Ha-
BECTW/ BepOjaTHaTa KasHa [OKO/KY 0OBUHETMOT Ce MU3jaCHM KaKo BUHOBEH.

17 Mucwja Ha OBCE Bo BocHa 1 XepuerosuHa, ,,[loroBopw 3a npusHaBate BuHa Bo bocHa u Xep-
LLeroBMHa: NPaKTUKK Npef, CyJ0BMTE U HUBHA YCOTNAceHOCT CO MefyHapOAHUTe CTaHAapau
3a yoekosu npasa”, Il usganue, Maj 2006 rogumHa, cTp. 7.

@
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MpouecoT Bo Koj 06BUHETHOT copaboTyBa CO 0OBUHUTENCTBOTO MNM CYAOT No-
HeKorall ce HapekyBa ,,JoroBopeHa NpasAa”, 3aToa LUTO KPajHUOT pe3ynTar ce
MOCTUrHaN Co efleH BUf, AOroBapatbe.

Bo aKy3aTopHWTe cUCTeMM O 06MUajHO MPaBO o, 0OBMHETHOT ce bapa hopManHo
[1a Ce U3jacHu Npef, CYAOT [aNnu e BUHOBEH UMM He MO TOUKUTe 04 0OBMHEHMETO.
BakBuOT cucTeM UM e Tyf Ha MHKBU3UTOPCKUTE CUCTEMM CO KOHTMHEHTANIHO
NpaBo Kafe of cyaujata ce 6apa [ia YTBPAM NOCTOEHE U/ HEMOCTOEHE Ha BMHA
OTKaKO BHMMATENIHO Ke I'M U3aHanu3mnpa cuTe aokasu bes ornen ganv obsuHe-
TMOT Npu3Han BuHa. KoHLenToT cnopep Koj 06BMHETMOT hopManHo ce usjac-
HyBa 33 BMHOBEH MM 3a HeBMH Oelie BOBeJEH BO HEKOM CUCTEMM CO
KOHTUHEHTa/IHO NPaBO KOM KOPUCTAT aKy3aTOPHU MOCTAMNKK, Kako, Ha npuMep,
Bo bocHa 1 XepuerosuHa Ho, He 1 BO pyru Kako Bo Utanuja.

AKy3aTopHMTe cMCTeMM CO 06MUYAjHO NPABO KAKO CBOja O[/IMKa COPXKAT Ha-
TnpeBapyBauka pacnpasa nomery O6BUHMTENCTBOTO M oabpaHaTa, BO Koja
CEKOj Npe3eHTUPa Pa3fIMuH1 apryMeHTH 1 Tesn. OrpoMHOTO MHO3MHCTBO CJTyyau
KOW 3aBpLUM/E Ha Cy[, BO CMCTEMUTE CO 06MUajHO NMPaBO He Ce CyAaT Of NpUUMHa
WwTo 06BMHETUTE ja NpMU3HaBAAT BMHATa. Bo npakcaTa nocTojaT oCcTpu pasnmku
AypH 1 NoMery cucteMu co obuyajHo NpaBo BO OAHOC Ha TOA KaKo Ce MOCTwr-
HyBa CMOroflyBatbe 3a BUHA M KakBa e KOHeYHaTa npecyga.

Bo CALl, kage cnoroayBakbeTo 3a BMHA € HELTO LUTO e NMPUCYTHO HaceKaae, ce
npoueHyBa [ileka UCTOTO ce ynoTpebyBa Bo peuncu 95% opn cnyyaute Kou ce
npeaMeT Ha KPUBMYHO roHere. TaMy CTpaHKMTe MOXe [a Ce A0roBapaaT M
0KoJy 0OBUHEHMETO M OKONY Ka3HaTa, TaKa LUTO o CyA0T MoXe Aa buae npea-
NoXeHa [oroBopeHa KasHa. 3a pasnuka og CALL, Bo AHrnuja u Benc gorosapa-
teTo € BO MAenoT Ha 06BMHEHMeTO M haKTUTe KoM ro MNoTKpenysaar
06BMHEHMETO HO He M OKONY Ka3HaTa, a Cy[loT MOXe 1a OJPXM pacnpasa BO
BpCKa CO ocropeHuTe akTu. UTanujaHcKMoT aKy3aTopeH CUCTEM Ce O/IUKYBa
CO [I0roBapatbe OKOJTy Ka3HaTa, Ho He M 0KoNy 06BMHeHNeTo. BocaHCKMOT aky-
3aTOPEH CMCTeM NpeaBuayBa AOroBapake OKONYy Ka3HaTa, HO BO MpakcaTa
CTpaHKMTe ce [OroBapaaT M OKoNly 06BMHEHMjaTa M haKTUTE. XaLLKMOT Tpuby-
Han (MefyHapoaHMOT KpMBMUEH CY[ 33 MOpaHellHa Jyrocnasuja) ce of/inkyBa
CO [loroBapatbe 1 0Kony 06BMHeHMeTO M oKony KasHaTa. CynoT Bo UTanuja 1 Bo
BocHa u XepuerosuHa e 06Bp3aH [la ja 04peAn AOroBopeHaTa KasHa AOKONKY
ro npucaTi 4OroBOPOT 3a NPM3HaBatbe BUHA. 3a pa3nuka of 0Ba, cyaoT Bo CAJ]
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1 MefyHapoHMOT KpMBMYEH CYA 3a NOpaHellHa Jyrocnasuja ja HeMaaT Taa 06-
Bpcka. CtatyToT 1 [lenoBHUKOT Ha MefyHapoAHMOT KpUBMYEH CY[ HE KaXKyBaaT
HWLITO BO BPCKA CO CMOTOAyBaETO 3a BMHA.

AKy3aTopHWTE cMCTeMM CO 06MyUajHO NPABO Ce NOTNMPAaT Ha LOrOBapaHkeTo 3a
Npu3HaBatbe BUHA 3a [a MOXAT HUBHUTE KPUBUUHO-NPABHU CUCTEMMU epUKACHO
Aa dyHKuMoHupaaTt. Pedhopmute Bo Utanuja Bo 1988 rogmHa, co Kom ce yKuHa
MHCTUTYTOT UCTPAXEH CYAMja M Ce BOBeAOa aKy3aTOPHM CyAetba, ondaThja 1
BOBeJYyBake Ha CMOroAyBatbe 3a BMHA 3aToa LITO MCTOTO Ce CMeTalle 3a He-
OMNXOAEH &N o[, efleH aKy3aTOPEeH CUCTEM.

CnoroayBateTo 3a BUHa 3Hae a buae KOHTPOBEpP3Ha TeMa M [1a NPUBIeYe Kako
CM/Ha NOJAPLLKA, TAKa M XKECTOKU KPUTHKM.

MpuaobuskuTe 0 0Baa T.H. JOrOBOPEHa NpaB/a, Koja [0BeayBa A0 MOHWUCKM
Ka3Hu 3a 06BMHETHTE, Ce TOa LITO Ce HaMaslyBaaT TPOLLOLMTE Ha CUCTEMOT 3a
npaBopas/aBatbe M UM Ce MoMara Ha 06BMHETHOT, XpTBUTE U cBefoumTe. Ha
0BOj HauMH, CBEAOLMTE M XPTBUTE Ce noliTefeHn oa notpebata fa cBegoyar
Ha Cyf, CllydamTe TpaaT NMOKPATKO v Nobpry ce pellaBaaT, a MOXe Aa ce HaManat
1 6pOojKMTE Ha HepelleHW 3a0CTaHaTH npeaMeTy. [loroBapakbeTo 3a NpU3HaBakbe
BMHa MOXe 1a MOMOTHe 1 3a fia ce 0be3bean pecTopaTMBHa NpaB/a BO, Ha MpK-
Mep, C/ly4an Ha BOEHM 310CTOPCTBA Kajie 0O6BMHETMOT MOXeE [1a Ce COrfacu [ia
06e3beau MHGopMaLMK of, TUMOT IoKaLMja Ha rPoboBM MK MHDOPMaLMK 3a
Mcye3HaTi nnua. JaBHaTa NoMTHKA BO 0611aCTa Ha OTKPUBakbe KPUBMYHM AeNa
W M3BeQyBatbe Ha CTOPUTENUTE Ha KPUBMYHM fiefla Npej NMLEeTO Ha npasaaTa,
MCTO TaKa, Ce YHanpeayBa, 3aToa WTO 0OBMHETHTE MOXKe Aa Ce cornacat fa
06e36enaT MHGOpMaLMKM (CO3HaHMja) MNK fla CBeaoYaT BO APYrH Cydyau BO 3a-
MeHa 3a HaMa/ieHa Ka3Ha. [lpyr1 nobopHULM 3a COroayBatbeTo 3a BUHA UCTaK-
HyBaaT [leKa Ha 0BOj HauMH Ha 0OBMHETMOT My Ce 0BO3MOXKYBA [la M3Pa3M Kaetbe
3a [1eNoT0 1 3a NOCNeAMLMTE O] UCTOTO BP3 3acCerHaTuTe nuua.

KpuTuuapute Ha CnorofyBakeTo 3a BUHa 0AroBapaaT Aeka Ha 0BOj HauUMH ce
obesbeayBa CTUMynaLMja 3a NpU3HaBatbe BMHA KOja NMpeam3BMKYyBa AYpH U He-
BMHM IMLLA 1a Ce W3jacHaT 3a BUHOBHM, leKa Ce y3ypnupa CYACKMOT aBTOpUTET
CO TOA LUTO My Ce AaBa NperofnieMa MoK Ha 06BMHUTENOT, leKa Ce 0BO3MOXYBa
00BMHUTENUTE [la NpeTepaaT co 06BMHEHWUETO CO LITO M NPUHYAYBaaT 06BMHE-
TUTe Aa NperoBapaar 3a NpM3HaBatbe BUHA 33 NOMECHM 1eNa BO HaJeX feKa Ke
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fobujat NnoMana KasHa, Kako U ieka 06BMHETUTE MOXe Aa [aBaaT NaXHU UH-
chopMaLM NPOTMB APYIU LA BO 3aMeHa 3a cnoroaba 3a BUHa.

M nokpaj cute oBME KPUTMKM, CMOrOAYBaHETO 3a BUHA BO €A4HA MAM Apyra
thopMa cé noseke foH6MBa Ha NOMYyNAPHOCT KaKo BO CUCTEMUTE CO 0bUUAjHO
NpaBo, Taka W BO TWe CO KOHTMHEHTANHO MPaBO CO aKy3aTopHa noctarnka. lo-
cneaHuBe roauHu, Ha npumep, ®paHumja, Pycuja, ApreHtuHa, JyxxHa Adpuka
u MHauja, Mery apyrute 3eMju, hopManHo ro BoBeoa 0BOj NPaBEH UHCTUTYT.

Kako npuMep Ha cuCTeM LUTO He e 0AAeNHO aHANM3MPaH NOLONY BO TEKCTOT,
HeOo[aMHeLHOTO MCKYCTBO Ha TajBaH NMoKa)a Kako 0BOj MOPAHELIeH YMCT KOH-
TMHEHTasNeH NpaBeH CUCTEM BOBefe OApeLeHU aKy3aTOPHM NOCTanKu, BKAyYy-
BajKW ro 1 cnoroayBareTo 3a BMHa. Pechopmute Bo 2004 rognHa BoBefoa
OrpaHMYeHO CMOroayBare 3a BMHA MO HACNOB ,,MOCTAMNKM 33 foroBapare”.'®
MpeTXoLHMOT CUCTEM Ce KapaKTepusupalle CO MHKBMU3MTOPCKM LPTH, CO
UCTpara KOHTPONMpaHa o4 0bBMHUTENOT KOja floBeayBa A0 0OBUHEHME U UCTU-
TyBakbe Ha NPeAMeTHOTO [oCKe Of CTpaHa Ha cynoT. CynerheTo NpeTxoaHo
belue UCMUTYBaHE O CTPAHA Ha Cyauja, CO Mano yyecTBo Ha O6BUHUTENCTBOTO
UM Ha oabpaHaTta. HOBMOT c1CTeM NpeTCTaByBa aKy3aTOPEH HaTMpeBap BoAeH
oA cTpaHkuTe — O6BMHUTENCTBOTO M oabpaHaTa — Npep, HeyTpaneH cyauja, co
TOA WITO CyAujaTa ce ywTe ro 4obusa npetcyackoTo focue. [loroBapameTo, Koe
€ OrpaHMYeHo Ha NONECHU KPUBMYHM [ieNa, MOXe [a 3anoyHe Mo YMHOT Ha Mo-
AMrHyBatbe 06BMHEHMeE 1 a ce POKYCMPa Ha A0MKMHATA Ha Ka3HaTa, MaKo 0b-
BMHETMOT MOXe fia Ce COrNacu Aa Ce M3BMHM MAM [a M MAaTi OTWTeTa Ha
OApeneHa XPTBa UMM ofpeJeHa CyMa napu Ha Apyra opraHusauuja. Cyauure
He CMeaT [ja y4eCTByBaaT BO J0rOBapakbeTO, HO MOpPa Aa NOTBpAAT AeKa 06BU-
HeTuTe pa3bupaart Aeka co [LoroBopoT 3a BUHA Ce OTKaXase 0 OfpefeHH CBOU
npasa. Cyaunjata Moxe aa ro npudatv [loroBopoT 1 ia ro ocyan o6BUHETHOT
Ha Ka3Ha 3aTBOp NpeasuaeHa Bo [loroBopoT unu fa ro otdpnu [loroBopot u
Aa 6apa cynere. Cyaujata Mopa Aa ro oTchp/v LOrOBOPOT BO OAPEAEHH, TOYHO
YTBPEHU OKONMHOCTU.Y

18 YneHosm 455-2 o -11 o 3aKOHOT 3a KpMBMYHA MOCTArKa.
9. Bupete Maprapert Jlyuc: ,HoBuoT aky3aTopeH cucteM Ha TajBaH 4 NpeHebperHaTMoT npe-

AM3BMK Ha pedpopMu MOTMBMpaHU o edmkacHocT”, 49 Virginia Journal of International Law
651 (2008-2009).

@
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2. AHITIUJAUBENC (OBEAUHETOTO KPAJICTBO)
2.1. Bosep 1 npernep,

CucTeMoT Ha Ka3HeHa npasaa Ha AHrnuja u Benc fonro BpeMe ro KOpUCTH aKy-
3aTOPHMOT NPUHLMM Ha 06MYajHOTO NPaABO, KOj Ce COCToM ofi hOPMaHo m3jac-
HyBatbe 3a BUHa MO OHOC Ha 06BMHEHMe NoKpeHaTo npeg cya. Of 06BuHETUOT
ce 6bapa hopMasHo fia ce M3jacHM 3a CBOjaTa BMHA MM HEBMHOCT BO BPCKa CO
06BUHEHWETO MOKpPeHaTo npef, CyAoT.

3aKOHCKaTa perynaT1ea 1 NpakcaTa KoM ce 0HecyBaaT Ha 0fpefyBaHeTo Ha
Ka3HaTa M M3jacHyBaHETO 3a BUHA Ce COLPXKaHM BO efjHa MeLIaBMHa Of Npak-
caTa Ha 0b1uyajHOTO NPaBO, 3aKOHOABCTBOTO, HACOKMTE Ha CyACKaTa MpaKca,
NPaBHUTe yNaTCTBa M afiBOKATCKMUTE KOAEKCHU. THe YeCTo NOANeXaT Ha U3MEHM
O/ CTPaHa Ha 3aKOHOAaBeL,0T Ha TONIKYBatba Of CTPaHa Ha MOBUCOKMUTE CY0BM.
[lokTpuHaTa Ha stare decisis unv NpeLeieHT, WTO € eflHa 0] OCHOBHUTE 3HaMe-
HWUTM KapaKTePUCTMKM Ha CUCTEMUTE CO 06MUajHO MPaBO CMOPEA Koja MOHUCKUTE
CYLOBM Ce 06Bp3aHM Aa ja MOYMTYBAAT OAyKaTa Ha MOBMUCOK Cyf BO CYACKaTa
Xuepapxuja, ro MMa 3a nocnegmua Toa WTo AnenaumMoHUOT Cyf NOCTOjaHO Ao-
HecyBa ,CBeXM" OANYKM 3aCHOBAHM Ha 06BP3yBaukKu NpaBeH npeueneHT. Oa-
peflyBatbeTo Ha KasHaTa Bo AHrnuja 1 Bo Benc e nocebHo KoMnneKceH npouec.

Monuuujata e NPpUMapPHO OArOBOPHA 33 UCTPaXKyBatbe Ha KPMBUUHUTE Aena.
Kpanckata o6BuHMTENCKA Cyxba, CO KOja pakoBOAM AMPEKTOPOT Ha JaBHOTO
0OBMHUTENCTBO, BO MOMEHTOB € OfirOBOPHa 3a MOAMIHyBatbe Ha 0bBMHEHM]aTa
3a roneM 6poj KPMBMYUHM ieNa WTO 3aBpLUYBAAT Ha CYA,.

MonuuujaTta cera MMa NoorpaHuUYeHa ynora Bo popManHUOT NPOLLeC Ha NMOKpe-
HyBatbe 06BMHEHME, KOja FreHepasHo € CBefieHa Ha TOUHO YTBPAEHU KPUBUUHM
AieNna of, TUMOT Ha NoManu coobpaKajHu NPEKPLIOLM, YIUUHK UCMAAM U Hapy-
LyBak€e Ha jaBHUOT Pef M MUP, KaKo M nonecHu aena Bo CyposuTe 3a npekp-
LIOLM M NNECHM KPUBMYHM ieNa 3a KOM e NpeBuAeHa ka3Ha [0 3 MeceLy 3aTBOp.
(Bo npakcara, ce pa3bupa, oBa ce ronem bpoj npeameTu.) Bo cute apyru cnyyam,
Kpanckute 06BUHUTENM O ONpeaenyBaaT 0OBUHEHMETO LWTO Ke My Ce JOCTaBM
Ha CyAoT v ja uHdopMupaar MonuumjaTta Kako Aa ja CpouM KpUBMUHATA NpujaBa.
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KpanckaTa obBuHMTENCKa cnyxba noceaysa dopManu3MpaHa cTaTyTapHa
ynora Bo NpoL,ecoT Ha AoroBapatbe 3a Npu3HaBatbe BUHA. OBOj MpoLiec He ce
noapasbupa Kako ,crnoroayBatbe 3a BUHA" (aHrn. ,plea bargaining”) Bo ucra
CMMCIa KaKo LWTOo ce noapa3sbupa, Ha npumep, Bo CALl, Bo MefyHapofHuTe cy-
noBu v Bo bocHa 1 XepuerosuHa. MefyToa, NpakTMUHMOT eheKT 0/ A0roBapa-
FETO 33 BUHA € 0CTa C/IMYEH.

McTopuCcKM rneaaHo, OHMe KoM Ce M3jacHyBaaT 3a BUHOBHM reHepasnHo aobusaar
noMana KasHa Ofi OHaa Koja 6w ja mobune nokonky 6uaat Npornacexu 3a Bu-
HOBHM M0 CMPOBe/eHa aKy3aTopHa nocTarnka. Hajuectata npakca Bo Bpcka Co
rofemMmHaTa Ha M3peyeHaTa KasHa BO C/yyaj Ha NMpM3HaBakbe BUMHA Ha CaMUOT
NoYeTOK Of NocTanKaTa AONr1 roAnHu bellle Aa ce HaMasu 3a OKONy efiHa Tpe-
TMHa Ka3HaTa WTo MHaKy b1 buna uspeyeHa.”

3aKOHOT 3a Ka3HeHa npasfa o 2003 roanHa npeasuaysa feka efeH 00BUHET
MO)XXe Aa [obue 3aKOHCKO HaManyBatbe Ha Ka3HaTa 3a NpU3HaBatbe BUHA, KaKo
M TOa [ieKa CyAoT Mopa [la 3eMe npeasu Kora 06BUHETUOT MCKaXKaN HaMepa
[a Ce U3jacHM 3a BUHOBEH M OKOIHOCTMTE BO KOM HaMepaTa buna uckaxaHa.?!
3aKOHOT He NpeABMaYyBa HMKAKBO 3aKOHCKO ,MPaBo” Ha HaManeHa KasHa. 3a-
KOHOT 3a Ka3HeHa Npasfa, UCTO TaKa, He ja ypeayBa ,Tapudata” unm HaMany-
BakbeTO Ha Ka3HaTa, Benejkn caMo AeKa ,HUILTO He ro cnpevyBa” efieH cya aa
oApenu KasHa Koja HeMa fia buae noMana of 80% of HaBefeHUTE KPUBUUHM
[iena 3a KoM ce NpOonuILaHKU 3aKOHCKM MMHUMATHK Ka3HM 3aTBOP.

lMpu oapenyBatbeTo Ha KasHaTa, CyLoT ,MOpa Aa v 3eMe Nnpeagup ynatcTeaTta
KOW Ce penieBaHTHM 33 COOABETHMOT cnyyaj”.”” CoBeTOT 3a 0ApeayBatbe Ka3Hu
(dbopMMpaH co 3aKoH) MMa 06jaBeHO HEKOJKY YMaTCTBa BO BPCKa CO 0ApeyBa-
eTO Ha Ka3HuTe. Herosata dhyHKLMja - KOja € NoBp3aHa Co onwTaTa Len fa ce
obe3beau BOeLHAUEHOCT Ha Ka3HYBaHETO — e 1a BOCMIOCTaBM YNATCTBa BO BPCKa
CO 0ApefyBaEeTO Ha Ka3HaTa OMWITO M 33 KOHKPETHM fena. YNaTCcTBOTO AoHe-
ceHo op oBoj CoseT nof Hacnos ,HaManyBate Ha Ka3HaTa 3a NPM3HaBake
BuHa" (2007) npeaBurayBa NM3rauku oncesu Ha KasHu. Tue oncesun ce ABMXaT
Ofi NpernopayaHo HaMayBatkbe o[ eiHa TPETHUHA, KOra BUHATa b1na Npu3HaeHa

2. Bo cnyuajot P. npotus badppej 14 Cr. App. R (S) 511, AnenaunoH1oT cyf ce NpousHen aeka
M MOKpaj Toa LUTO He MOCTOM ancoNyTHO MPaBUII0 OKONY Toa KoJIKy Tpeba Aa u3HecyBa HaMa-
NyBakeTO Ha Ka3HaTa, OPMEHTALIMOHO Ce 3eMa [leka HaMaNyBatbe 0 eHa TpeTuHa bu buno

COO[IBETHO.
2. Oppen 144 opn 3akoHOT 3a KasHeHa npasga o 2003 rog.
2. Oppen 172 op 3akoHOT 3a KasHeHa npasaa og 2003 rog,.

@
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BO HajpaHaTa MOXHa NpuIuKa, na cé 4o efHa LeceTuHa, 3a CllyYam Kora BUHaTa
Ouna npusHaeHa Ha ,NparoT oA CyAckaTa 3rpaaa”. YnNaTcTBoTo NpeBuUayBa U
OrpaHMYeHN OKOIHOCTH, HAZLBOP Of TajMUHIOT KOra BMHATa e Npu3HaTa, Kora
HaMasyBakeTO Ha Ka3HaTa MOXe fa buae 0TNOBMKAHO MM AOMONHUTENHO Ha-
ManeHo, KaKo WTOo e c/iyyaj Toraw kora O6BMHUTENCTBOTO MMa roneM 6poj
LUBPCTM [OKa3M BO CBOja Non3a.

YNaTCcTBOTO ro HaBedyBa Kako MPMHLMM TOa fieKa ,HaMasyBatbeTo Ha Ka3HaTa
€ HelTO LTO e COOABeTHO, b1aejku Co NpM3HaBatbe Ha BMHATa Ce 3a00MKoNyBa
notpe6ata oA cyaete (Co WTO Ce 0BO3MOXYBa NMOOP30 pellaBatbe Ha ApyruTe
npeaMeTH), ce CKpaTyBa BPEMEHCKOTO pacTojaHue noMery 06BUHEHWETO U oCy-
[MTeNHaTa Npecyfa, ce NpaBaT 3HAUUTENIHM 3alUTeaM U - BO C/yYajoT Ha paHo
CroroflyBate 3a BUHa — Ce MoLTeayBaaT XPTBUTE W CBefoLMTe Of obBpCcKaTa
[1a aBaaT fokasu. [pMHUMNOT Ha HaManyBake Ha Ka3HaTa NPOM3Nerysa oA no-
TpebaTa 0 eheKTMBHOCT BO 3a/10BOJyBaHETO Ha MPaBAaTa, a BO HUKOj C/yyaj
He NpeTCTaByBa acNeKT Ha OMeKHyBake KOH KpUMUHANoT".

Bo npocek, Hag 90% opn 06BMHeTMTE BO AHrnKja 1 Benc npusHasaart BuHa. Haj-
ronem gen of aenata - okony 98% - ce npouecympaat BO CYA0BMTE 3a MPEKPLLIOLM
6e3 nopoTa. [lypu 1 Bo KpanckuTe cyaoBu (kame ce cyam no obBMHeHw]a 3a no-
Telwku nena) Bo AHrnuja u Benc, noseke oa 60% of cnyyanTe 3aBpluyBaaT co
npu13HaBatbe BUHA, a caMo okony 14-15% co ocygutenHa npecyaa of CTpaHa Ha
nopota. CyfoBuTE 33 NPEeKpPLUOLM M yNaTyBaaT NOTELLKMTE KPUBUYHM fiena Ao
KpanckuTe CyaoBu 3a fia buge onpeaeHa KasHata unu 3a cyaere. Co ornep aeka
MoCTanKaTa Koja ce KOPUCTM BO KpasCKUTe Cy/I0BM € HajONMCKa CO CMOroflyBakbeTo
33 BUHa, OBOj MPUPAYHMK M1 OMKLLYBA MOCTANKMTe LUTO Ce BOAAT TOKMY BO OBMe CYLOBH.

OTKaKo NpeaMeToT Ke [0jAe A0 KPaNcKuTe CYL0B1, 0OBUHETUOT NpKU3HaBa BUHA
[MaBHO MPeKy TPU KaHanu.

MpBaTa MOXXHOCT € NpU3HaBatbe BUHA 3a CUTE M/IU 32 HEKOM TOUKM o, 06BUHe-
HUeTO, 3aBMCHO 0f apryMeHTUTe Ha OBGBUHUTENCTBOTO COAPXKAHM BO CYACKMUTE
cnucu. BTopaTa MOXHOCT e Npu3HaBatbe BMHA BP3 OCHOBA Ha MU3jacHyBatbe 3a
BMHA JOrOBOpPEHO Mefy CTPAHKMTE, MM BP3 OCHOBA Ha M3jacHyBatbe 3a BUHA
npeanoxeHo of oabpaHata koe O6BUHMTENCTBOTO He ro ocropysa. OBa e no-
3HATO KaKo ,, A0rOBOPHa OCHOBA 3a M3jaCHYBakbe 3a BUHA".
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TpeTaTa MOXHOCT Ce OfIHeCYBa KOHKPETHO Ha CEPUO3HU MU CIIOXKEHU CTydan
Ha M3MaMa ¥ Ha U3jacHyBakbe 3a BUHA JOTOBOPEHO Of CTPAHKMUTE U NPOC/efeHO
CO 3aeJHWYKM NMOJAHECOLM BO BPCKA CO Ka3HaTa.

Bo paMkuTe Ha JoroBapameTO 3a NpU3HaBakbe BUHA CO ofibpaHaTa, 06BMHUTE-
NMTe Mopa fia NocTanyBaaT cropep ynaTcTaTa JOHECEHM Off CTPaHa Ha MUHU-
CTepoT 3a NpaBAa,”* AMPEKTOpOoT Ha JaBHOTO 0OBMHUTENCTBO, KofeKkcoT Ha
Kpanckute 06BUHUTENM M YNATCTBOTO 33 KOHCOMMAMPAHA KpMBMUHA Npakca o-
HeCeHO BP3 OCHOBa Ha 3aKOHOT 3a KpMBMYHA NocTanka. [puHumMnmTe Ha jaBHaTa
NONUTMKA KOM Ce O HEeCYBaaT Ha NMPU3HaBakETO BMHA BO CYJOBUTE Ce YTBPLEHM
BO YnaTcTBaTa Ha MUHMCTEPOT 3a MPaBLa BO BPCKA CO CEPUO3HM feNa Ha u3-
MaMa (Buam nogony). Bo YnatcTBaTa ce Benu aeka Lenta Ha pasroBopuTe 3a
npu3HaBatbe BUHA e ,Aa Ce CTecHM 06eMOoT Ha NpobieMu BO CNyYajoT co Len
[ia Ce NOCTUrHe MPaBUUYEH UCXOJ LITO € MOXHO MOPaHO, BKNyYyBajKu ja U MOX-
HOCTa O/ MOCTUIHYBakb€ [OroBOP 3a NPMUATIMBO MU3jacHyBatbe Ha 0OBUHETUOT
KaKo BUHOBEH M MOArOTBYBatbe 3aeHUYKM NMOJHECOK BO BPCKa CO KasHaTa.”

Kako noteHuujanHm npuao6ueKky o NpM3HaBatbEeTO BUHA Ce CMETaaT C/IeiHMBE:
PaHO pellaBatbe Ha CNYYajoT, WTO MOXe [a ja HaManu BO3HEMMPEHOCTA U He-
CUrypHOCTa Kaj XPTBMTE U CBELOUMTE; Ha 0OBUHETUTE KOM Ke NpM3HaaT BMHA
0Ofi paHa ha3a MM CTaHyBa MOjaCHO LITO M YeKa NoHaTaMy; ce CTeCHyBa Npo-
CTOPOT Ha CMOPHMTE NpaLliatba, Taka WTO CYYajoT Ke MoXe fia buae ynpasysaH
noeduKacHo JOKOMKY 3aBpLUM Ha CyaeHe.

2.2 an3HaBaH>e BUHa 3a CUTE UJIU 3a HEKOU TOUYKHU O o6BuHeHUETO

O6BMHETHOT MOXXe f1a NPU3HAE BUHA 3a CUTE TOUKM 0 0OBUHEHMETO BP3 OCHOBA
Ha hakTuTe U3Hecenn o O6BUHUTENCTBOTO. ANTEpHATHMBA HA OBa € 0OBUHETUOT
[1a NP13Hae BMHa 3a HEKOM OfI TOUKMTEe Ha obBMHeHWeTo. CyaunjaTa Mopa fa
LeHW Janu u3jacHyBarbeTo Ha 0OBMHETMOT KaKo BUHOBEH MpPETCTaByBa CO-
O[1BETHO W3jaCHyBake BP3 OCHOBA HA M3HECEHWTE HABOAM M MOXE [ia NOMUHE
Ha ofpeayBatbe Ka3Ha [OKOJIKY € YBepeH [ieKa M3jacHyBarbeTo Ha 06BMHETUOT
KaKo BUHOBEH € BTeMe/IeHO Ha COOABETHU OCHOBM.?

2. YnaTcTBa Ha MUHUCTEPOT 3a NpaBAa 3a npudaKatbe NpM3HaHMja 3a BUHA M 3a ynoraTa Ha 0b-
BMHMTENIOT BO OApeyBakeTo Ha Ka3HaTa.

24 YnaTCcTBO 33 KOHCONMAMPaHa KpMBMYHa Npakca, Touka V.45, [lononHUTeNHM HacoKM Kou ce
npUMeHyBaaT BO KPanckuot cyn”

@
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CTpaHKuTe MOXe Aa Cce cornacaTt 06BMHETMOT ia MPU3Hae BMHa 3a Aen of 06-
BMHeHWeTo, @ O6BMHUTENCTBOTO Aa He MOHYAM A0Ka3W BO MPUION Ha ApYru fie-
NOBU WUNM HaBoau o 06BMHeHWeTo. OTKaKo Ke ro npudaTh U3jacHyBaHbeTo Ha
06BMHETMOT KakKo BUHOBEH 33 MOMasKy TOUKM 0fi 06BUHEHUETO, 0OBUHUTENOT
Moxe fia nobapa of cyaujata aa ro ogobpu npeanorot. Cyaujata MMa Npaso
Aa ofibue TakBo bapatbe 0fi 0OBUHUTENOT.

AnTepHaTMBaTa Ha OBa e 0OBMHMTENOT a NPOAOMXKM NoHaTaMy 6e3 aa bapa
opobpeHue o cyaujata. Cyamnjata Moxe [la U3pa3u HeCornacyBatbe M aa ro no-
BMKa 0OBMHUTENOT Aa pasMucm ywTe eaHaww. CyaunjaTa MOXe Aa ja 3anpe no-
CTankaTta M [a ja OANOXM 3a NOHaTaMy, [OKONKY CMeTa [eKa NnpaBeLoT Ha
ABWXEHe NPeaoXeH Of CTpaHa Ha 06BUHUTENOT ,,61 MOXeN fa foBefe A0 ce-
puo3Ha Henpasaa”. O6BMHUTENOT NOTOA Ke Mopa [la AMCKYTMpPa 3a 0BOj Npo-
61eM Co MOCOYEHM MOBMCOKM MO paHT 06BUHUTENM, @ BO EKCTPEMHM OKONTHOCTH
cyoMjata Moxe Aa ofbue [ia ja NPOAOMKM NocTankaTta cé aofeka obBuHUTeN-
HWMOT OpraH He ce KOHCYNTUPa CO MMHUCTEPOT 3a NPaBAa, CyAuja Co HaLeX AeKa
OANyKaTa Ke buae n3MeHeTa. AKo He bupe Taka, Torall cyaujaTa ceywTe ro MMa
nocneaHMoT 300p T.e. KpajHaTa 0AnyKa.

Mpen Aa ce u3jacHW Kako BUHOBEH, 0OBMHETMOT MoXKe fia Nobapa MHdopMauuja
3a Toa KonKaBa ke 6upe KasHarta (Buav nogony).

2.3. [loroBopHa 0CHOBa 3a Np13HaBake BUHA

O6BMHUTENCTBOTO M OOBMHETUOT MOXXE [1a CE A0roBOPaT 3a (PaKTUUKATa OCHOBA BP3
Koja 06BMHETHOT Ke Ce M3jacHM KaKo BUHOBEH, MO3HaTa KaKo ,,JOroOBOPHa OCHOBA
3a Npu3HaBatbe BUHA". OBa ro NpeTCTaByBa KPajoT Ha NPOLLECOT Ha JOroBapatbe
nomery O6BMHUTENCTBOTO M 06BMHETMOT. CyaoT Mopa fia ro ofobpwu npeanoroT
3a NpM3HaBakbe BUHa [0 KOj € 0jaeHO Ha 0BOj HaumH. CyaoT Mopa [ LieHn Aanu
npucbaKkareTo Ha NPeanoroT e NPaBeAHoO U BO MHTEPEC Ha NpaBAaTa.

MpuHUMNMTE BNeyaT KopeH of 061YajHOTO NPaBo M Ce YTBPAEHM BO CNyyajoT

P. tpotuue AHgepeyg, 3a Koj oanyuysawe AnenaunoHuoT cyg o 2004 rogmHa:>

= O6BUHUTENCTBOTO MOpa Aa ro NpudaTti U Aa ce Cornacu Co NPUKasoT Ha
crnopHuTe akT1 Of CTpaHa Ha 0BBMHETMOT UMM UCTMOT LIEIOCHO Jia Fo OT-
pnu. Ako ro npucpatit, OBBMHUTENCTBOTO MOpa Aa Ce Cornacu fieka haktuTe
Ce TOYHO NPUKAXKaHK;

2. P, npotus AHpepsyn [2004] EWCA Crim 2256 [2005] 1 Crim. App. R. (S) 90.

@
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* MpuMapHaTa obBpcka WTo ja MMa OBBUHMTENCTBOTO e Taa KOH CyfoT, na
3aT0a OB6BMHMTENCTBOTO He CMee f1a Ce COrNacK Ha [JOroBop LITO COAPXM
CMOPHM MOMEHTY BO [1eN0T Ha (paKTUTe 1 MaTepujanHOTO NPaso;

* [10roBOPOT MOpa fa buae NUCMeH M NOTMMLLIAH O[] CTPaHa Ha 3aCTanHUKOT
Ha 06BMHEHMETO, 1 a My BK1e [OCTaBeH Ha CyaujaTa npes BOBEAHOTO M3-
narare Ha 06BUHUTENOT;

* [I0rOBOPOT He CMee [1a COAPXM HUKAKBM CMIOPHU MOMEHTH; U

* [I0roBOpHaTa OCHOBA 3a M3jacHyBatbe Ha 0OBMHETMOT KaKO BUHOBEH [1OrOBO-
peHa Mefy CTpaHK1Te He cMee [1a COMLPXKM HUKAKBU CMIOPHM MOMEHTMH.

O6BMHMTENOT MOpa, UCTO TaKa, fla 0b6e3bean bpaHMTENOT Ha 0OBUHETHOT Aa
Ouae 3ano3HaeH Co OCHOBATa BP3 Koja ce npudaKa M3jacHyBarbeTo Ha 0OBUHE-
TMOT KaKo BMHOBEH M CO HAUYMHOT Ha Koj OB6BMHUTENCTBOTO Ke v Npe3eHTUpa
CBOMTE apryMeHT1 Ao cyfoT.é YnatcTBaTa Ha MMHMCTEPOT 3a MpaBaa 3a Npu-
thaKkatbe Ha NpU3HaBatbe BUHA BE/M BaKa:
»OCHOBaTa Ha e[IHO NPU3HaBatbe BUHA HE CMee [1a Ce 0rOBOPM BP3 HETOYUHM
(haKT1 M Mopa COOBETHO [la I'M 3eMe NpeBua MHTepecuTe Ha XpTBaTa. He-
NIOTMYHA MM HEOAPXKNMBA OCHOBA 3a NMPU3HaBatbe BUHA HensbeXxHo Ke f1o-
Befle [0 HECOO/IBETHA Ka3Ha M MOXe [1a ja NoTKona AoBepbaTa Ha jaBHOCTa
BO CMCTEMOT Ha Ka3HeHa npasfaa. Bo cnyyan co noronem 6poj o6BuHETH, OC-
HOBWTe 3a NPM3HaBatbe BMHA 3a CeKoj o, 06BMHeTUTe Mopa f1a 6WAaT KOH3K-
CTEHTHM efiHM CO apyru”.

bes ornep aanu e ,,AOroBOpPeHo” UK He NPU3HABAHETO BUHA, CYAMjaTa He e 06-
Bp3aH [ia ro MOuMTYBa TOj LOrOBOP M MOXeE [ia MHCUCTUPa Aa BUAAT u3BeeHH
[I0Ka3M KoM Ce pPeneBaHTHM 3a CMOpHUTE haKTH UAK 3a Kou cyaujaTa bapa fo-
nonHuTeNHM nHdopmaumn. Cynot Mopa fia buae MHopMUpaH AOKONKY oape-
[IeH crop oKony chakT1Te He Moxe fia bufe pelueH. YnaTcTBaTa Ha MUHUCTEPOT
3a MpaBAa 3a NpucaKame Ha NpU3HaBakbe BUHA NpefBUaYBaaT:
,BO CllyyanTe Kafie He MOXe Aia Ce MOCTUrHE COrMIACHOCT OKOJTy OCHOBATA 3a
npu3HaBakbe BUHA M Kaie pa3nukuTe noMery ABaTa NpuKasa Ha chakTute (Toj
Ha OBBMHMTENCTBOTO M TOj Ha OfI6PaHaTa) Ce TaKBM LITO 6U MoXene fa uMaaT
MOTeHLMjaIHO FoNeMo BAIjaHKe BP3 rofieMMHAaTa Ha KasHaTa, bpaHUTeNoT Ha
0OBMHETUOT € JOMKEH NpeA Aa 3arMoyYHe NPOLECOT 3a OAPeAYBatbe Ha KasHaTa
A3 ro MHopMMpa CYAOT 3a BakBaTa COCToj6a. 3aCTanHUKOT Ha 0OBUHEHWETO
ja MMa rnaBHaTa [OMKHOCT fla obe3beay cyamjaTa 3aA0/KeEH 3a OApeayBatbe
Ha Ka3HaTa a buae 3an03HaeH Co OBME Pa3fIMKK M CO aCMeKTUTE 3a KoM Mopa

2. Touka C5 of YnatcTBaTa Ha MMHMCTEpPOT 3a NpaBAa 3a NpudaKakbe Ha NpU3HaHK]a 3a BUHA.

@
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[a Ce pa3MMC/IM BO BPCKa CO OApXKyBareTo ,HbyTHOBA” pacnpasa 3a pella-
Batbe Ha NpobneMort. Ha cynot Tpeba fia My ce Kaxe Kaae He ce npudaka
oApeneHa aeporalmja KOH ofpefeHa XpTBa, CBEAOK UM TPeTo NiuLe, AypU
M aKO MCTaTa MOXe fia HeMa BNMjaHMe BP3 Ka3HaTa'.

,BO c1Te Clyyam Kafe Toa 61 My MOMOrHaNo Ha Cy[o0T BO KOMMIEKCHU MNu
Heno3HaTV CMTyaLMW BO BPCKa CO OAPeAyBakeTo Ha KasHaTta, O6BuHMTEN-
CTBOTO MOpA [1a ;OCTaBM Pe3nMe Ha KITyuyHWUTe pa3MUCTyBatba KOH MUCMEHWOT
npu1Ka3s Ha CNyyajoT WTo 6un gocTaBeH Ao cynoT. Toa pesuMe Tpeba Ha-
KpaTKO [ja Ce OCBPHE Ha CNeAHOBO: €BEHTYasHW 3aKOHCKM OrpaHWUyBatba;-
Ha3MBUTE Ha PeNIeBAHTHUTE MMCMEHM YNIATCTBA MM OPTaHM OTOBOPHM 3a Ofi-
pefyBatbe KasHa; - Ke Tpeba fla ce pasMUC/IM 3a ONCEroT Ha eBEHTYaNHUTe
MOMOLUHM HaNo3w (Ha np., BO BPCKa CO acoLMjanHO OAHECYBatbe, KOHUCKa-
LiMja MM aenopTaumja); - peauMeTo Tpeba, UCTO Taka, fia ja ondaTi Bo3pacTa
Ha 06BMHETMOT M MH(OPMALMM BO BPCKA CO €BEHTYAsTHU KPUBUYHM AieNa KOM
TEKOBHO ce npouecynpaat.”

2.4. Cnopeme oKony thakTuTe BO BpCKa co [loroBopoT 3a Npu3HaBatbe BUHA
- pacnpaBa Newton

[loKonKy CTpaHKUTE He ce BO cocTojba ia pa3peLuat crop okony daktute npu
06uaoT aa nocturHat [loroBop 3a npusHaBatbe BUHa, ObBUHUTENCTBOTO Tpeba
[l pPa3MUCAKM [anu cnyyajoT Tpeba Aa oM Ha CyAete UM Aa ro NoBuKa CyLoT
[la OAPXM pacnpaBa Ha Koja bu ce pewasan cnopoT. CyaoT MOXe [ja OfpXH
pacrpaBa 3a peluaBatbe Ha Cop BO BPCKA CO (haKTUTE OTKAaKO 0OBMHETHOT ce
M3jacHUN Kako BMHoBeH. OBa e nocTanka Bo 06MuYajHOTO NPaBo Koja HeMa 3a-
KOHCKM KOpPeHM, TYKy Npou3nerysa of cnyyajot P. Upoiiue HywH on 1982 ro-
AMHA,”’ 1 e no3HaTa nof uMeTo , HyiiHosa paclipasa”. Bo cnyyaunte Kafe Ha
06BUHUTENOT My HeJO0CTaCyBaaT A0OKA3M 3@ CO CUrYPHOCT Aia [0 OCMOPM NpHKa-
30T Ha (haKTUTE 01 06BMHETHOT, Ha NpUMep, ako 0OBUHETUOT KaXe HEKOja pa-
60Ta Koja He My e no3HaTa Ha O6BMHUTENCTBOTO, 0OBMHUTENOT MOXE [1a MOCAKa
Aa bupat cTaBeHM Ha UCMUT [oKa3uTe o 06BMHETMOT M 3a Taa Len Ke nobapa
OfipXXyBatbe Ha HbyTHOBa pacnpasa.

CynoT uMa NpaBo Aa AOHeCe CBOj 3aK/y4OK 3a (aKTMTE BP3 OCHOBA Ha [JOKa3nTe
BO CUTYaLIMM Kajie HUTY 0OBUHUTENOT HUTY ofibpaHaTa He nobapane o cyaoT fia
ofipxu HbyTHOBa pacnpasa, v Kafie MOCTOM BEePOjaTHOCT COPOT OKOMY dhaKTuTe

2. P, npotus HbyTH (1982) 77 Crim. App. R 13.
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[a UMa MaTepujanHo BNujaHue Bp3 npecyaaTa. Bo cutyaumm kage cnopHoTo
npaLlate ce oHecyBa Ha (DAKTU KOM I'1 3Hae UCKYUMBO OOBMHETUOT U 3a KOU e
BOJIEH [la CBel0uM, 06BMHETMOT Tpeba Aa cBeaoum. [lokonky 0bBUHETUOT He € BoneH
[a CBE[I0YM, M BO 3aBUCHOCT 01 06pa3noxeHWeTo Koe Moxe fia buae nafeHo,
CyMjaTa MOXe Ja M3Befe COOJBETHM 3aK/y4YoLy NP 0peAyBatbe Ha KasHaTa.

Bo cutyaumja kafie 06BMHETUOT Ce M3jacHyBa Kako BUHOBEH HO M1 OCMOpYBa
thakT1Te Ha O6BMHMTENCTBOTO, OCHOBATA 3a NPMU3HABabe BUHA MOpa Aa buae
enabopupaHa HanMcMeHo, a Bo TeKcToT Tpeba aa buae MaeHTUdMKYBaH Cro-
poT. CyaoT MOXe Aa v NoBMKa CTPAHKMTE [a KaXaT Aanu CropoT e buTeH 3a
ka3HaTa. [JoKoNKy CyAoT 0ANyum AieKa e Taka, ke nobapa LONONHUTENHU U3jaBu
AW [LOKa3M U Ke Fo peLlaBa CnopoT BO COMMACHOCT cO HbyTHOBUTE MPUHLIMMK.

2.5. Cnyuau co cepuo3Ha usMaMa - [lorosop 3a npu3HaBake BUHA BP3
oApefeHa ocHoBa foroBopeHa o 06BMHUTENCTBOTO M 0f6paHaTa,
npocneAeHa co 3aefHUYKMU NOJHECOLM BO BPCKa CO Ka3HaTa

OBa e TpeTaTa KaTeropuja uaeHTUdMKyBaHa BO YNaTCTBOTO 33 KOHCONMAMPaHa
KpMBMUYHA NpaKca M ce npuMeHyBa kora O6BUHUTENCTBOTO M OOBUHETHOT, BO
CNy4yau Ha CepMo3Ha UM KOMMIEKCHa M3MaMa, J0r0BOpHMIIe OCHOBA 3a NPHM3Ha-
Batbe BMHA M CaKaaT Aa AoCTaBaT NOAHECOLM [0 CYAOT BO BPCKa CO KasHaTa.
Bo oBMe ciyyan BUHATa [OrOBOPEHA HAMMCMEHO NoMery 0O6BUHUTENCTBOTO M
NpaBobpaHMTENCTBOTO BCYLIHOCT Ce HapeKyBa "[oroBop 3a BuHa".’

YnaTcTBaTa 3a Npakca ja iedoMH1pa CBojaTa KOPUCHA BPEAHOCT M MUHUCTEPOT 33
npaBfa ¥ OUPEKTOPOT Ha jaBHOTO 0OBMHUTENCTBO MMAAT NPABMUIHWLM 33 Yro-
Tpeba.”’ PasroBopute MOXAT [ Ce C/lyuaT 3a BpeMe Ha UCTpaXkHaTa dhasa v npeq
na buae nogurHaTo 06BUHEHMeE, LUTO MOXKE Aa AoBefe 40 T0a 0OBUHMTENOT Aa Nno-
KpeHe NopasnMuHo 06BMHEHME 0 OHa Koe ce Npechepypa BO OTCYCTBO Ha HEKAKOB
[0roBop. YnaTcTBaTa MCTaKHyBaaT [jeKa CEKOj JOroBop Mopa Aa buae ,,pasyMeH,
NpaBMYeH M NpaBeeH, Kako M ieKa NOCTOjaT 3alTUTHU MEXaHU3MU CO KOM MOXe
na ce 0be3beamn obBMHeTUTe ia He HUAAT NOANOXKEHN Ha HEKOPEKTEH MPUTUCOK
3a NpU3HaBake BUHa". Mopa Aa ce BoaM 3aMMCHUK 3a BOAEHUTe pa3roBopu.®

2. Touka IV.45.18 of YnaTcTBOTO 32 KOHCONMMAMPAHA KPMBMUYHA MPaKCa.
2% Buaum Touka 45 o YnaTcTBOTO 33 KOHCONMAMpPaHa KpMBMYHA NpaKkca; YNaTcTBa Ha MUHUCTe-
pOT 3a NpaBAa 3a AUCKYCMUTE OKOJTy MPU3HABAHETO BUHA BO CllyYau Ha CEPUO3HA MM KOM-

nnekcHa usMama, 18. 3.2009 roaunHa; YnatcTea o AMPEKTOPOT Ha JaBHOTO 06BMHUTENCTBO
KOW MM Ce NMp10oAaBaaT Ha YNaTCTBaTa Ha MUHUCTEPOT 3a NpaBAa 3a AMUCKYCUUTE OKOJTY Npu-
3HaBareTO BMHA BO CNlyYan Ha CEpUO3Ha MM KOMMIEKCHa M3MaMa”.
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HeonxofaHo e [OroBopoT 3a Npu3HaBatbe BUHA Aa 1 pedeKT1pa ,CepUo3HOCTa
W CTEMEHOT Ha AenoTo, Aa My AaBa Ha CyL0T COOABETHU HAANEXHOCTH BO BPCKA
CO OfipeayBareTO Ha Ka3HaTa M Aa MM OBO3MOXM Ha CYLOT, Ha jaBHOCTA U Ha
XPTBUTE 1a UMaaT foBepba Bo McxonoT. O6BUHUTENOT MOpa BHUMATENHO Aad
pa3MUCAK 3a BKjaHMETO o npefnoXxeHnoT [loroBop unm ocHoBa 3a [lorosop
3a NpuM3HaBatbe BUHA BP3 3aeHULLATA M XKPTBATA, KaKo M 3a U3rneguTe 3a yc-
NeLHO KPUBMYHO FOHEHe Ha eBEHTYasHU ApYru ML BMELLaHMW BO U3BPLUYBatbe
Ha aenoto. O6BUHUTENOT He CMee [ja Ce COrnacK Ha pefyLMpaHa OCHOBA 3a
Npu3HaBatbe BMHA Koja Ke buae 36yHyBauka, HEBUCTMHMTA MW HENOTUYHA".

UcTo Taka, ,,00BUHUTENOT He CMee Aa BPLUM HECOOBETEH NMPUTUCOK BP3 0OBMHE-
TMOT BO TEKOT Ha Pa3roBOpuTE 3a NpU3HaBakbe BUHA, Ha NPUMep, NPeKy NpeyBeu-
uyBatbe Ha CM/IaTa Ha CBOMTe apryMeHTH Co Lien Aaa ro ybeamn 06BMHETHOT fia ce
M3jaCHM KaKO BMHOBEH MMM 1A Ce MU3jaCHM KaKo BUHOBEH MO HeKoja nocebHa oc-
HoBa.” O6BMHETMOT MOpa Aa noce/lyBa [0BOSHO MHA(OPMALIMM KOU Ke My 0BO3-
MOXaT fia b1ae MHOPMUPaH yUeCHUK BO NMPeroBopuTe 3a Npu3HaBabe BUHA.

MpoueaypuTe BO OBUE Clyyau Ce pasfMKyBaaT Mo Toa LUTO CTPaHKKUTe Mopa Aa My
obe3benaT MHOTY NoBeKe MaTepujan Ha CyaujaTa, M Toa HajManky 7 fieHa npeq
MPBOTO MojaByBatbe Ha 0OBUHETMOT Npef Kpanck1oT cya. MaTepujanot ondaka: (1)
[lorosop 3a npu3HaBatbe BUHA; (2) NogHECOK (MofHecoLM) BO BpCKa CO ofipeay-
BaHbETO Ha Ka3HaTa; (3) LlenoKyneH MaTepujan AocTaBeH 4o 06BUHETMOT Of1 CTpaHa
Ha O6BMHUTENCTBOTO 33 BPEMe Ha pa3roBopMTE 3a NMPU3HaBatbe BUHA; (4) coop-
BeTeH MaTepujan obesbeeH o cTpaHa Ha 06BMHETMOT, KaKo, Ha NpuUMep, [OKY-
MEHTM CO KOM Ce 0/IeCHYBA IMYHATa cocTojba Ha 06BMHETHOT; M (5) 3anncHUUM o
COCTaHOLM MOMery CTPaHKUTE M KOPECTOHAEHLMja CO3aeHa BO TEKOT Ha pasro-
BOpMTe 3a Npu3HaBatbe BuHa. Cyaujata Moxe fa nobapa 1 AONONMHUTENHM MaTepHjau.

Mopaayu KapaKTepoT Ha BaKBWTE BUAOBM ieNa, CYA0T MOpa Aa v 3eMe NpefiBuA
BPEMEeTO MOMWHATO Off M3BPLUYBAETO Ha AENOTO, BPeMeTo LWTO 61no noTpebHo 3a
[1a Ce M3BPLLM Pa3roBop CO 0OBMHETMOT, KaKo M JATYMOT Ha MOAMUTHyBake Ha 06BM-
HEHMEeTO W AaTyMOT Ha Cy[eHeTo, a Co Lien Aa obesbean HeroBoTo pasrneay-
Bakbe Ha [loroBOpOT 3a BUHA M Ha MOAHECOLMTE OKONY Ka3HaTa a He Npean3Buka

30 Toyku A5, Aé n A7 of, YnaTcTBaTa Ha MMHMCTEPOT 3a NpaBAa 3a AMCKYCUMTE OKONY NpU3Ha-

BatbETO BMHA BO C/Tyyau Ha CEpPMO3HA UM KOMM/IEKCHa U3MaMa.
31 Toukn B1, B2, B3 v B4 o YnaTcTBaTa Ha MMHUCTEPOT 3a NpaBfa 3a AUCKYCMUTE OKONY Npu-
3HaBaHETO BMHA BO C/lyyau Ha CEPUO3Ha MM KOMMIEKCHa M3MaMa.
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HenoTpebHo ofonrosnekyBare. CTpaHKUTE MOXAT 4a AOCTABAT 3aeHWUUKM
NoAHecoLUy BO BPCKa o Ka3HaTa. Cy0T MoXe LleNloCHO Aa v oTdpau noaHe-
couuTe, a CyaMjaTa MoXe Aa He ro npudati [loroBopoT 3a BUMHA M [la ofipeau
CaHKLMja Koja HeMa Aia buae BO COrNacHOCT CO NOAHecoLMTe OKOJy Ka3HaTa
M3roTBEHM BO COrNACHOCT o YnaTcTBaTa Ha MUHUCTEPOT 3a NpaBaa 3a pasro-
BOPYM OKOJY NMPU3HABAHETO BUHA.

MogHecoumuTe oKoNy KasHaTa Tpeba Aa ro HacoyaT BHMMAHMETO Ha CYyAOT KOH
BaXKEUKMTE OMCEe3M Ha KasHyBatbe COAPXKAHW BO peNeBaHTHM YNATCTBa, KAKo 1
KOH opefeHn Hapeabu Bo BPCKa CO Ka3HyBatbeTo Kou b1 MoXene fia ce npu-
MeHaT. MofHecouuTe OKOMy Ka3HaTa He Tpeba fla COApXKAT KOHKPETHa Ka3Ha
WNK OMCer Ha Ka3Ha HafiBoOp O/ ONce3uTe YTBPAEHU BO YNaTCTBaTa 3a 0Apeay-
Batbe KasHa.

Mpen ma ce M3jacHM KaKo BUMHOBEH, COrnacHo co [1oroBopoT 3a Npu3HaBate
BMHa, 0OBMHETMOT MOXe Aa nobapa MHAMKALMja 3a Ka3HaTa WTo 6u ja nobun
HacnpoTH Toa Ko/KaBa 61 6una BepojaTHaTa MaKCMManHa KasHa (Buau nogony).
[loroBopoT 3a Npu3HaBatbe BUHA OCTaHyBa 06BP3yBauKM, AypH M aKo CyamjaTa
Aafe MHOMKaLMja 33 Ka3Ha MM oApeam KasHa Koja e HaJiBop OfI paMKuTe npef-
BMAEHM BO NOIHeCOKOT. [loKONKY 0OBMHETUOT He Ce M3jacHM KaKo BUHOBEH BO
cornacHocT co [loroBopoT 3a Npu3HaBatbe BUHA UK [LOKOKY 0OBMHET KOj Cce
M3jaCHMN KaKo BUHOBEH BO COrNacHOCT co [loroBopoT 3a Npu3HaBakbe BMHA
ycnee [ia ro nosneye Npu3HaHMETO Ha BUHATa, NOTNMLWaHKOT [loroBop 3a npu-
3HaBatbe BMHA MOXXe [la Ce TPeTMpa Kako A0Ka3 (Mpu3HaHMe) Koj Moxe fa ce
ynoTpebu npoTve 06BMHETMOT BO HEKOja MOAOLHEXHA (ha3a Off OBaa MM Apyra
noctanka.*> CyaoT MMa AMCKpeLyroHo NPaBo 1 Aa He ro npudaTtv BaKBUOT [1O0Ka3
[OKONKY UCTOTO 61 MMANO HeraTMBHO B/IMjaHKe BP3 NPABMYHOCTA Ha CyACKaTa
nocTanka.>

2.6. MupuKauuja 3a Ka3HaTa Koja ce fiaBa ofHanpep - pacnpasa Goodyear
Mpepn Aa ce u3jacHM Kako BUHOBEH, 0OBMHETHOT MOXXe ja nobapa of CyAoT UH-
AMKaLMja 32 MaKCMManHaTa Ka3Ha Koja bv Moxeno fia bupae u3peyeHa JOKONKY

np13Hae BUHA BO TOj MOMEHT 0f NocTankaTa. MHAMKauKja 3a Ka3HaTa MOXe Aa
ce 6bapa caMo BO KpaNiCKMTE Cy0BH.

32 Tpasuno 39.3 o 3aKOHOT 3a KpMBMYHa MoCTanKa.
33 Touka 45.27 of, YNaTCTBOTO 33 KOHCONMAMPaAHa KPUBMUHA MpaKca.
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MHOMKaLmja 3a Ka3Ha Koja Cce AaBa OiHaNpes NpeTcTaByBa NocTanka of 0buyajHo-
TO NPaBO KOja He e ypefeHa CO 3aKOH. YnaTcTBaTa NpousnerysaaT of CnyyajoT
P. Gpoitiue lNygjuap cyneH op cTpaHa Ha AnenauuoHuoT cya Bo 2005 rogmHa.>
Hacoku 3a oBa, MCTO Taka, MOXe Aa Ce HajAaT M BO ynaTcTBaTa JOHECEeHU Of
MUHKUCTepOT 3a npasaa. Cekafie kaje Toa € COOLBETHO, MOpa Aa NOCTOM U NK-
CM€eHa OCHOBA 3a NMPU3HABAHETO BUHA.

OTKaKo Ke rv cocnylwa CTpaHKuUTe, CyaujaTa MOXe Aa Aafe MHAMKALMja 3a Ka3-
HaTa Koja 61 buna u3peyueHa Bo Clyyaj Ha Npu3HaHKe 3a BuHa. CyaujaTa Moxe,
MCTO TaKa, fa ro UHpopMUpPa 06BMHETHUOT AeKa BUAOT M(MAKM) 4OMKMHATA Ha
Ka3HaTa 6u 6une UCTM 1 BO CNlyyaj Kora 61 MMano cyferbe 3a NpeaMeToT.

CypaujaTa, UCTO TaKa, MOXe Aa ro oabue bapareTo 3a AaBatbe MHAMKALM]A 33
Ka3HaTa MM [a ro OfI0XM 3a noHaTtaMy. CynoT He b1 Tpebano na fAaBa MHAK-
KallMja 3a Ka3HaTa TaMy Kaje NMOCTOM Crop OKOJly OCHOBATa 3@ MPU3HABaHETO
BMHA, OCBEH BO C/lyyaj Kora CyAujaTa Ke 3aKnyuu feKa npeaMeToT MOXe CO-
O/1BETHO f1a ro cpaboTu 1 6e3 aa MMa notpeda oa tbyTHoBa pacnpasa. Bo cnyuyaj
Ha crop okony chakTuTe, Tpeba fia ce MoCTanu COrNacHo CO NoCTanKaTta o Ciy-
yajoT P. upoluus AHgepsyg Npes CyaoT Aa Aafe MHAMKALM]a 33 Ka3HaTa.

YnatcTBaTa Ha MMHMCTEPOT 3a MpaBAa 3a NpudaKare NpU3HaHKja 3a BUHA Npo-
nuLLYBa fieKa He Tpeba fa ce bapaaT MHAMKALMM 33 Ka3HaTa 0 CYAEUKMOT Cyauja
[LOKOJIKY HE Ce PacyMCTEHM CMOPHUTE MOMEHTH Ha penaumja O6BUHUTENCTBO -
onbpaHa. O6BUHUTENNTE, UCTO TaKa, He Tpeba Aa [afaT COrNAacHOCT 3a oape-
[leHa OCHOBA 3a NpU3HaBakbe BUHA, C& [0AeKa He MM HanpaBaT NoTpebHUTE KOH-
CyNTaLMM CO XPTBATa UM CO Hej3MHOTO ceMejcTBOTO. Bo BpcKa co ynoraTta Ha
cyaujaTa, AnenaumoHMoT Cya UCTaKHa ieKa cyaujaTa He Tpeba aa ro Tpetupa
MPOLLeCOT KaKo “[oroBop 3a BUHA" HUTY NaK f1a CTaHe MHBOMBMPaH BO 6UNO Koja
chopMa Ha 4OroBop 3a BMHA.>

OTkaKo Ke bufe aafeHa MHAMKALMja 33 Ka3HaTa, UCTaTa e 06Bp3yBayKa 3a Cy-
AMjaTa Koj ro paboTu NpeMeTOoT, Kako M 3a eBEHTYaNIHO HEeKOj APYT CYAMja KOj
61 ro npesen NpeAMeToT, LOKONKY 0OBMHETUOT PeLlM Aa Ce U3jacHM KaKo BU-
HoBeH. AKo buae fafieHa MHAMKALMja 3a Ka3HaTa a 06BMHETUOT He Npu3Hae
BMHa, TaKBaTa MHAMKaLMja HEMa Aa ro obBp3yBa CyaoT.

34 P, npotus N'yajuap [2005] 2 Crim. App. R. 20 (AnenauponeH cya), 3 All ER 117; Bugete ru u
ToukmuTe 45.29-29.33 o, YNaTCTBOTO 33 KOHCONMAMPAHA KPMBUYHA NpaKca.
35 Touka 67, P. npotus lNyajuap.
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O6BMHUTENOT Mrpa aKTMBHa Y/ora Bo npoLiecoT. Toj Tpeba fa My NOMOrHe Ha CyaoT
BO 0ApeayBaeTo Ha Ka3HaTa Ha TOj HAUMH LUTO Ke My 'Y Npefoyu COOfIBETHUTE
3aKOHCKM HaANIeXXHOCTH Ha CyA0T, COOfIBETHUTE YNATCTBa M OPraHu 3a oapesy-
Batbe Ka3Ha, KaKo M CeKaKBa Apyra noMolu Koja bu My 6una notpebHa Ha cyaorT.

Ha obBuHMTENOT My e 3abpaHeTo aa Kaxe: ,cé witio bu Moxeno ga cosgage
slieyallioK geka UHgUKayujailia 3a KazHawla ja uma doggpwKalla unu coznacHo-
ciia Ha KpyHaitia"* 1 He cMee Aa MHAMUMPa oflobpyBatbe Ha Ka3HaTa fypu U
kora O6BUHUTENCTBOTO M OAbPaHaTa U3roTBUIE 3aeJHUUKM MOAHECOK BO BPCKA
CO Ka3HaTa.

MHaMKaumja Kako Bo ciyyajoT [ygjuap Tpeba fa ce fafie Ha POUULLTE BO CYAOT
BO MPMUCYCTBO Ha 0BBMHETMOT, HO KakBO OO CMIOMHYBatkbe Ha TOa POUMLLTE €
HeLoNYyLITEHO BO MOHATAMOLIHMOT TeK o[, CyAereTo. Bo Toj KoHTeKCT, cygoT
Tpeba Aa HaNoXu orpaHWYyBatba BO AeNOT Ha MeAUYMCKOTO U3BECTyBatbe.>

MHaMKaumjaTa He ro 06Bp3yBa AnenaunoHHoT cyf Bo cyyaj ako ObBuHUTEN-
CTBOTO Ce Xanu Ha bnarocTa Ha npecypata.*

2.7. HamanyBaH:e Ha Ka3HaTa Ha 06BMHETHOT 3a Heroso BeTyBaie ieKa Ke um
NOoMoOrHe Ha opraHuTe Ha MPOroHoT

O6BMHETUTE KOM Ke NPMU3HAAT BUHA M Ke MM MOMOrHaT Ha OpraHu1Te Ha MPOroHOT
MMaaT NpaBo fia AobujaT HaManyBatbe Ha KasHaTa. OBa e YecT UCXo/ 0/ NPeroBo-
puTe 3a Npu3HaBakbe BuHA. OnpaByBatbe 3a 0Ba € (PAKTOT leKa BO MHTepec Ha
jABHOCTa € 13 MM Ce HaMa/u Ka3HaTa Ha OHME KOM My laBaaT AoKa3n Ha O6BUHM-
TeNCcTBOTO, 0C06eHO WTo hm3nuKkaTa 6e3beqHOCT Ha Te nyre Moxe aa buae
nop pusuk. O6BUHETUOT MOXe fa 106Me HaManyBatbe Ha Ka3HaTa M BO CNyYaj
aKO He Ce M3jaCHM/ KaKo BMHOBEH, Ma AYPU M KOra Ce U3jaCHWU Kako HeBMH.>’

CornacHo co 3aKoHOT 3a Cep1o3eH opraHu3unpaH kpuMuHan 1 NMonuuuja og 2005
rofi1Ha, ceKoj 06BMHET KOj Ke CKyun NnucMeH forosop co O6BUHUTENCTBOTO 3a
obe3bepyBatbe NOMOLL Ha OAPEAEH UCTPAXKMTEN UK 0OBMHUTEN MOXKe Aa Aobue
HaManyBatbe Ha Ka3HaTa nof, YC/oB fa Ce M3jaCHMN Kako BUHOBEH Bo Kpanckuot cypa,©

w

6 Touka 70 (d), P. npotus 'yajuap.

w

7- Toukn 76-77, P. npotus ['ygjuap.

3. TlucMo of MMHKCTepOT 3a npasaa 6p. 40 og 1996 [1997] 1 Crim. App. R 357.

. P, npotus A. [2006] EWCA Crim 1803 u R. v. H, D, Chaudhury [2009] EWCA 2485.

4. Oppen 73 op 3aKOHOT 3a Cepuo3eH opraHusmpaH kpumuHan u Monuumja og 2005 roamHa.
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He e 3a0mxuTeneH ycnoB 06BUHETUOT fia Ce M3jaCHWUN Kako BUHOBEH Npej fa
CKMyuun nucMeH gorosop co O6BMHMTENCTBOTO. [oMOLITa WITO MOXE [1a ja Aafe
0OBMHETMOT e cBefouetbe UM Apyr1 MHOPMaLIMK. ANenaLMoHKOT Cya MMa [10-
HeCeHo ynaTCTBa OKOJy TONKYBakEeTO Ha oaaenot 73 o4 3aKOHOT 3a Cep1o3eH
opraHusupaH KpuMuHan 1 Monuumja.*

O6BuHUTENOT Tpeba Ha CYAOT Aa My NOAHeCe M3BELLTaj BO KOj ke buaaT HaBe-
[1eHM KBAaHTUTETOT M KBAJIMTETOT Ha NOMOLUTA AAafieHa 0] 0OBMHETHOT, pe3ynTa-
TMTE Off MUCTaTa (Ha Mp., ancetba UM KPUBUYHM FOHEHbA 33 KOM Ce AMPEKTHO
3aCY)XHM MHDOPMaLMMTE LITO M1 fan 06BMHETUOT), KAaKO M NPOLIEHA Ha PU3K-
LiMTe CO KOM Ce COOYyBaaT 0OBMHETMOT M HETOBOTO CEMEjCTBO KaKo pesynTar
oA copaboTKaTa.

HaManyBatbe Ha Ka3HaTa He e 3a[0/KMTENHO, a NPU OfipeayBatbe COO/BETHa
Ka3Ha Cy[j0T MOXe fla MM 3eMe Nnpeasu CTeneHoT 1 NPpUpoaaTa Ha JajeHaTa
WK NOHyAeHaTa noMoll. HamanysareTo Moxe fa buae 1 noronemMo of oHa
LITO BOOOMUYAEHO Ce 1aBa 3a PaHO NPU3HaBatbe BUHA, BKITYUMTENHO M 10 HMBO
Ha MMHMMaNIHATa 3aKOHCKa Ka3Ha.

O6BMHUTENOT MOXXe Aa o BPaTH CNYYajoT Kaj CyAoT 3apaiu NPenCnuTyBatbe Ha
Ka3HaTa, [JOKONKY 0O6BMHETMOT HaMepHO He ja obe3beau BeTeHaTa noMmoll, a
CY[LOT MOXXe 13 ja 3roNneMu KasHaTa. M 0bpaTHO, 06BMHUTENOT MOXe [1a IO BpaTH
CNyYajoT Kaj cynoT AOKOMKY 0OBMHETMOT NOHYAM AOMONHUTENHA NMOMOLL OTKAKO
BeKe buna M3peyeHa KasHaTa MK, OKONKY He B1na NoHyfeHa HUKAKBa NOMOLL,
TOj NOAOLHa Aan uiM noHyaun noMoll. Bo TakoB ciyyaj cyfoT MoXe [fia ja Ha-
Majiu NpBoOMTHATA Ka3Ha.*

2.8. Ynora Ha o6BMHUTENOT

ObBuHMTENNTE BO CBOjaTa paboTa Mopa Aa ce BofaT cnopeq ,YNaTcTBa Ha
MMHUCTEPOT 3a NpaB/a 3a NpudaKatbe NpU3HaHKja 3a BMHA M 3a yNoraTa Ha 0b-
BMHMTENOT BO O/IpeayBaHeTO Ha KasHaTa". [IupekTopoT Ha JaBHOTO 06BUHUTEN-
CTBO, UCTO TakKa, MMa AoHeceHo KoaeKc 3a Kpanckute 06BMHUTENN KOj HOCH
Hacnos ,lMpudakarbe Ha NpU3HaHMe 3a BMHA" M ja ONMLLYBa O[rOBOPHOCTA Ha
obsuHuTenuTe. Bo Kogekcot ce Benu: ,068uHUTENMTE Tpeba aa npudataT npu-
3HaHWe 3a BUHa o[ 0OBMHETUTE CaMO aKO CMeTaaT [ieKa CYLoT Ke U3peye KasHa
KOja Ke COO[JBETCTBYBA Ha CEPMO3HOCTA Ha [1e/10T0, 0CODEHO BO CMlyyaunTe Kaje

4. P, npotus M. u bnek6ypH [2007] EWCA Crim 2290.
42 Oppen 74 o 3aKOHOT 3a Cepuo3eH opraHusMpaH kpumMuHan u MNonuumja og 2005 roamnHa.
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MOCTOjaT OTEXHYBaUYKM OKONHOCTU. OBBUHUTENNUTE HUKOTALU He CMeaT Aa Npu-
thaKkaaT Np13HaHKe 33 BUHA CaMO O[] ONMOPTYHUCTUUKM NpuumHK.”* OpnydyBajKku
[anu ke npudaTti NpusHaHKe 3a BUHA 3a AeN 0] KPUBMYHKTE AeNa UM 3a NOManKy
Cep1Oo3HM Aena, o NPUUMHA LUITO 0OBUHETMOT NPMU3HABA CaMO [IEN Off CTOPEHWUOT
KpUMUHan, 06BMHUTENOT Tpeba fla ce Norpuxu Aa buaat 3eMeHu NpeaBua UHTe-
PecuTe U CTAaBOBUTE Ha XXPTBATa NPM 0A/IyYyBarbeTO 1M € BO MHTepec Ha jaB-
HOCTa Ja ce npucaTi Npu3HaHKeTo 3a B1HA. OBaa OfiNyKa ja JOHeCyBa CaMMoOT
06BUHUTEN.

O6BMHUTENOT MOXXe fa ce cornack 0bBUHETHOT a bue oCyAeH BP3 OCHOBa Ha
TOA WTO 0ApefieHu fiena Ke buaat TprHatv oa 0b6BuHeHMeTo. MNocTtankaTta cno-
pef Koja CyAoT Ke 3eMe Npeasua Apyrv aena npy ofipeayBarbeTo Ha Ka3HaTa
HeMa CBOja 3aKOHCKa OCHOBA, HO [10/IT0 BpeMe e fieNl OfI PEXMMOT Ha oapefy-
Batbe KasHu.*

ObsuHuTenute Tpeba ,na GMAAT NpeTnasnMBu Co oHUE 0OBUHETH KoM BapaaT
[1a NPM3HaaT BMHa 33 NOMasKy CEpMO3HO [1eN0 Koe MoXe Aa He fobue 3apon-
XXWUTeNHa MMHMMaHa Ka3Ha", 0cobeHo LWTo oapefeHN AOMNONHUTENHW Hape a6ty
(33 pecTuTyuMja, 0belTeTyBatbe UTH.) He MOXe Aa Ce M3AaMaT Kaj oapeaeHH
fena.* O6suHMTENOT Tpeba Aa ro CBPTM BHUMAHMETO Ha CYAOT KOH CeKoja
NMYHa M3jaBa MNW MHOPMaLMja AafieHa o XPTBaTa 3a NocneauumTe o4 Ae-
NIOTO BP3 Hea W 3a nocneauuuTe Bp3 3aeAHMLATA, KaKO M KOH 3aKOHCKUTE Ofi-
peabu Ko ce OIHECYBAaT Ha CTOPUTENOT M KOH eBEHTYalHUTE OTEXHYBAUKM
WNK ONeCHyBauKK hakTopu.*

O6BMHUTENOT MOpa ,jaCHO Aa My NPEoYM Ha CyA0T BP3 KOja OCHOBa Ce A0ro-
Bapa v ce npudaKa npu3HaBakeTo BMHA. Bo cnyyaute kage o6BMHETHOT ce
M3jaCHYBa Kako BUHOBEH M0 TOUYKUTE 0ff 0OBMHEHMETO, HO BP3 OCHOBA Ha (haKTK
LUITO Ce Pa3NUYHM 0[] Te3UTe CO KoM HacTanyBa OOBUHMTENCTBOTO, M Kaje WTO
BaKBaTa COCTOj6a MOXe 3HAUMUTENHO fa BNWjae BP3 Ka3HaTa, Tpeba of cyaoT aa
ce nobapa [la cnywHe cBejoYeHba ([OKa3M) 3a fa YTBPAM LWITO Ce Cyyuno, na
noToa Aa ja oApeau KasHaTa Bp3 Taa ocHosa”. ¥/

43 Kopekc 3a Kpanckute o6BuHuTENM ,[puchakatbe Npu3HaHuja Ha BUHA", Touka 10.1.

44 Bo gpyru cuctemu ofi 061uuajHOTO NpaBo, Kako, Ha NpuMep, ABCTpanuja, NocTankaTta e npu-
3HaTa M ypeaeHa Co 3aKOH.

4. Touka 10.6 on Kopekcor 3a kpanckute 06suHuTenu ,IMpudakarbe npusHaHuja Ha BUHA".

46 Touka B4 op YnatcTaTa Ha MMHMCTEpPOT 3a NpaBAa 3a Npudakatbe Npu3HaHKja 3a BUHa.

4. Touka 10.4 on Kopekcor 3a Kpanckute 06suHmuTenu ,IMpudakatbe npusHaHuja Ha BUHA".
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[lokonky 06BMHETHOT 0abue fla Npu3Hae AeN0 BO Cy[, KO NPETXOAHO ro Npu3Har,
T0a Tpeba Aa ce 3eMe NpeaBua Npu ofpefyBatbe Ha Ka3HaTa, 04HOCHO 0OBUHM-
TENOT MOpa Aa Pa3MUCIM [anu KPUBMUHOTO FOHEHE 3a TOA [1eN10 € 3aC/TyXKEHO.

Opn 06BMHMTENOT, UCTO TaKa, ce 6apa [1a ro 0Cropu ceKoe TBpAeHE Ha oabpaHaTa
KOe e HaBPe/IMBO 3a KapaKTepoT Ha OApe/AeHa IMYHOCT, @ UCTOBPEMEHO € MorpeLl-
HO WNW e MpeneBaHTHO 3a NocTankaTta Ha ofipeayBatbe KasHa. Of ofbpaHaTta
ce bapa ofiHanpea Aa fafe MMCMEHO M3BeCTyBake 3a TaKBaTa CBOja Hamepa,
CO Lien 06BMHUTENOT fla MMa BpeMe Aa M UCTPaXu TBpaerbaTa Ha ofbpaHara.*

[Mokpaj oBMe ynaTcTBa 1 Kogekcu, u KogekcoT Ha ogHecyBatbe Ha ABOKaTCKaTa

KOMOpa Ha CNeHMOB HAauMH 1 YTBPAYBa JO/KHOCTUTE HA 0OBMHUTENOT BO

CYAOT BO BPCKa CO Ka3HaTa: "’

= [la He ce obuaysa npeky ybeaysatbe fja BMjae Bp3 CY[0T BO BPCKA CO Ka3HaTa;

= [1a ro MHOPMMpPa CYLOT 3a €BEHTYaANIHW ONECHUTENIHMU OKOJIHOCTU Ha 06BUHET
KOj HeEMa CBOj NMpaBeH 3aCTamnHuK;

= [1a My MOMOTHe Ha CyAo0T, AOKO/KY Toa bupe nobapaHo, BO BPCKa CO 3aKOH-
CKuUTE ofpeibu Kou ce OfiHeCYBaaT Ha AeN0TO MM CTOPUTENOT M BO BPCKA
CO COO/BETHMUTE YNATCTBA OKOMY Ka3HYBatbeTO;

= [1a ro uHhopMMpa CyAoT 3a OBMe paboTu LOKONKY e Ha MUCTIere AeKa CYLoT
norpewmn;

= [1a ro uHhopMMpa CYLOT 3a COOBETHUTE acreKTH BO BPCKa CO obeLLTeTyBakbe,
0/3eMatbe Ha UMOT U PecTUTYLMja;

* [ ja uHbopMMpa oabpaHaTa 3a CeKoe Hej3MHO TBpAEHEe Of MaTepujaNiHo-
npaBHa Np1poaa 3a koe O6BUHUTENCTBOTO CMETA AieKa € HETOUHO W - [JOKOJIKY
onbpaHaTa orncTou Ha TBpAetbaTa— Aa o MoBKKa CyLOT A OfpXKM HbyTHOBa pacrpasa.

2.9. Ynora Ha 6paHutenot

Ynorata Ha 6paHuTenot e aedmHupaHa Bo MNucMenuTe cTaHaapam oa ETuukuot
KofeKc Ha AnBoKaTcKaTa KOMopa, Kafe ce Benu:>
»DpaHUTENoT Tpeba fa ro COBETYBa CBOjOT K/IMEHT reHepanHo OKONYy u3jac-
HYBaHETO 3a BMHaTa. [paBejKku ro Toa, GpaHUTENOT MOXE - LOKOJIKY e Heon-
XO[IHO - CBOWTE COBETM [ I'M UCKaXe Ha ybeanms HauuH. MerfyToa, Toj Mopa

8. Touku E1 v E20 op YnaTcTBaTa Ha MMHMCTEPOT 3a NpaBAa 3a Np1daKarbe Npu3HaHKja 3a BUHa.
4. Touka 10.8 op ETMUkMOT Kofeke 3a npaBHKUTE 3acTanHMum Bo AHrnuja v Benc u nucMenu

CTaHAapaM 3a M3BpLIYBatbe Ha NpodecMoHanHaTa pabora, VIl usganue, 2004 rog,.
50 Toukn 11.3 m 11.4. op ETMUKMOT KoAeKC 3a NpaBHMTe 3acTanHWLM Bo AHrnunja 1 Benc v nuc-
MeHU CTaHAapAM 3a M3BpLUYBatbe Ha NpodhecoHanHaTa pabota, VIl usganue, 2004 rop,.
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jacHO Aa CTaBu [10 3HaeHe [eKa KIMeHTOT ja MMa LenocHaTa cnobopa Ha
n360p 1 AeKa OfirOBOPHOCTA 3a MU3jaCHYBAHETO € Ha KNIMEHTOT.

BpaHuTenot Tpeba aa ro coBeTyBa CBOjOT KNIMEHT aNM a AaBa MM [la He AaBa
[0Ka3M BO CBOja 040paHa, HO oA/lyKaTa Mopa [1a ja JoHeCe CaMMOT KMeHT.”

2.10. Ynora Ha XXpTBUTE UM Ha HUBHMTE CEMEjCTBa BO NpoLecoT
Ha M3jacHyBaHe 3a BUHa

Op 06BMHMTENOT Ce bapa Aa 360pyBa CO XKpPTBATa MM CO CEMEjCTBOTO 3a Aa UM ja
objacHu cBojaTa ofyKa 3a npudaKare Ha MPU3HAHMETO 3a BUHA MM OJJ1yKaTa
3 He NOHYAX A0Ka3M 33 0OBUHEHWETO UnK Heroswu fenosu. ObBuHUTENOT Tpeba
pefoBHO Aa ja MHOPMUpPa XKpPTBATA MM CEMEjCTBOTO 3@ TOA LUTO Ce CNyyyBa.>
XpTBUTE MOXKe [a AafaT OHa WTO Ce HAaPeKyBa ,/IMYHa M3jaBa Ha XpTBaTa”, BO
KOja MOXKaT [la KakaT KaKBM MOCNeauLm NpeTprene UM cé yiuTe TpnaT of Kpu-
BMYHOTO fieno. Bo ofpefeHn OKONHOCTH, KaKo, Ha MpUMep, CMPT Ha XPTBaTa,
CeMejCTBOTO MOXe [1a laJe M3jaBa.

3a BpeMe Ha NpoLecoT Ha ofipeayBate Ha Ka3HaTa, 0OBUHMTENOT MOpa [ia ro
HACOYM BHUMAHMETO Ha CYA0T KOH €BeHTYa/lHa M3jaBa Ha XpTBaTa Uiu MHop-
MaLWu 3a NOCNeAMLMTE Of [eNOTO BP3 XXPTBATA, OAHOCHO 3a NOCNeAMLMTE BP3
3ae[lHMLaTa [JOKOMKY C/ly4ajoT 6un of TakBa NpMpoaa.>

3. UTAIUIA
3.1. Bosep

3aKOHOT 3a KpuBMYHa nocTanka oa 1988 roauHa Code di Procedura Penale Bo
WTaNMjaHCKMOT CUCTEM Ha Ka3HeHa npaBaa popManHo BoBee CUCTEM Ha ,,Cro-
roayBatbe 3a BUHa.

Bo BpeMeTo Ha HeroBoTo [JOHECYBakeE, HOBMOT 3aKOH belle ONMILAH Kako ,pe-
BONTyLMja” KaKO NopaaM 3aMeHaTa Ha MHCTUTYTOT UCTPaXKeH CyAuja COo efjHa
HOBa NMPOLLeCHa paMKa, Taka M NOpaiM BOBEAYBAETO aKy3aTOPHM NPOLLECH BO

51 Touka B3 op YnatcTBaTa Ha MMHMCTEPOT 3a NpaBpa.

52 Touka B4 opn YnatctBaTa Ha MMHMCTEpOT 3a npasfa, YNaTcTso 3a npakca (KpusuuHa rno-
cranka) KoHconupaauuja), (2002) 1 W.L.R. 2870; (2009) 1 W.L.R. 1396.
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efleH TPaAULMOHANHO KOHTUHEHTaNEH NpaBeH cucTeM.”> KoMeHTaTopuTe BenaT
AieKa MPUYMHUTE 33 0BOj MOTET NIeXKea BO TOA LUTO aKy3aTOPHUOT MOZeN ce CMe-
Talle 33 HauMH 3a ,,0TBOpPaHe” Ha UTaNMjaHCKMOT CMCTEM Ha Ka3HeHa npasha
co WwTo MTanuja b1 ce npoMoBMpana Kako MoAepHO M eMOKPATCKO OMLUTECTBO,
a 3ropa Ha Toa cMcTeMoT 61 o06un HoBM M ecMKACHM NPOLIEAYPU CO KoM bu ce
HaManun NpobneMoT Co NPeoNTOBAaPEHOCT Ha CY[0BUTE CO NpeaMeTH.>

CucTeM of aky3aTopeH TUM — BypM U CO 3aJpXKyBatbe Ha roneM 6poj MHKBU3K-
TOPCKM 0CODEHOCTM — He MoXXellle ia hyHKLMOHMpPa BO npakca 6e3 aa npeHa-
COUM 3HAUMTENeH MPOLEHT Of C/lydauTe BO HACOKa Pa3niMyHa Of CyAeaTa.
AKy3aTopHMTE CYCKM NpoLiecH 3HaaT Aa buaaT AoNroTpajHM 1 ckanu. Taka, BO
COrNacHOCT CO NpoLeaypuTe o 0buuajHoTO NpaBo, bea BoBeAEHM anTepHaTUBM
Ha CyaetaTa BO 0OMA Aa Ce HaMa/M LieHaTa Ha UMHEHEe Ha aKy3aTOpHUTe Cy-
AeHa, Of NMPUUMHA LITO HMBHATA AOMKMHA M UMHEHe U3UCKYBAa HajroneM fen
Of CNlyyaunTe fla bMAAT pelleHn Ha HauMH NopasNMUeH of LLeNOCHO CYfetbe.

M 3aKoHOT 3a KpMBMYHaA MOCTanKa 1 YCTaBOT HanaraaT aky3aTopeH CyACKM Npo-
uec. Merytoa, unen 111 (5) oa YcTaBoT go3BonyBa OTCTanyBatbe 0/ aky3aTop-
HWMOT NpoLec AOKONKY 06BUHETMOT Ce COrnacu, U 3aKOHOT NPeaBMaYBa HEKONKY
HaUMHM Ha YTBP/yBatbe BUHA M NMOCNeA0BaTENIHO OfipeayBatbe Ka3Ha NoKpaj Le-
NIOCHOTO aKy3aTOPHO cyfere. Toa ce: ,,CnoroayBate 3a BUHa", CKpaTeHa no-
cTanka (giudizio abbreviato) u noctanysare no ,,cyacka oanyka”.

MpoLecoT Ha croroaysatbe 3a BUHa Koj belle BOBEfIeH € 10CTa MOPa3NMUeH 04
10j BOo CoepnHetnTe AMepuKaHcku [lpxaBu, Ha NpuMep, Kafe ce NpoLeHyBa
neka u no 90% op cnyyaute BO oapefeHn CyLCKM NOAPaAYja Ce pellaBaaT co
HekakBa (hopMa Ha crioroayBate 3a BuHa. Bo Mtanuja, 3a pasnuka og CA[L, cno-
roJyBaETO 33 BUHA Ce C/TydyBa BO (da3aTa Ha NpesMMMHApHaTa pacnpaBa, oj-
HOCHO Kora oabpaHaTa gobuna MOXHOCT Aa ro pasriefa UCTPaXHOTO focue
CO LITO CTeKHasa LieNIoCceH yBUA BO apryMeHTUTe Ha O6BMHMTENCTBOTO. Ha 0BO)j
HauYMH 06BMHETMOT MOXKeE [la JOHECE U3APXKaHa 0A/1yKa (T.e., Of/TyKa 3aCHOBAHa
Ha MHhOPMMPAHOCT) 3a Toa ianu fa bapa cnoroflyatbe 3a BUHa.

53 Buau Ha np. Lledopn Munep: CrnoroayBareTo 3a BUHa M HEroBKUTE aHaNOrMK NMOMery HOBUOT
UTanMjaHCKu 3aKOH 3a KpMBMYHa MocTanka 1 cucteMot Bo CA[l: KOH eiHO HOBO pa3sbupare
Ha KOMMapaT1BHaTa KpuBMuHa nocrarka [1989-1990] 22, BunteH 3a MefyHapogHO npaso
nonuTMKa Ha YHMBEpP3uTeTOT Ha tbyjopk, 215 at 215 untatv of MegMyMcku U3BeLITau BO

BPCKa CO HeroBoTo BoBeAyBake Bo 1989 roa.
54 Enusaberta paHae: MTanujaHckaTa KasHeHa npaspa: [o3ajMyBatbe 1 oTrop, 48 Am. J. Comp.
L. 227 (2000) at 231.
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[pyry 3HauajHW KapaKTEPUCTUKM (M pa3NMKuM) Ce TOa WTO CTPAHKKUTE He Npero-
BapaaT BO BPCKa CO NPMPOAATa Ha KPMBMUHOTO AEeNO, WTO MAKCMMAHOTO Ha-
MaflyBatbe Ha Ka3HaTa € 40 5 roguHu 3aTBOp, M WTO 0OBMHETMOT MOXe Aa
nobapa HaManyBatbe Ha KasHaTa o[} eiHa TPeTUHa Aypu v ako O6BMHMUTEN-
CTBOTO He Ce NpMApYXM Ha baparbeTo. McTo Taka, 06BUHETHOT, BCYLIHOCT, He
Ce 13jacHyBa Kako BUHOBEH Ha HAUYMH KaKO LUTO TOA Ce NPaBM BO aKy3aTOpHMUTE
cucTeMm co 0bMyajHo Npaso.

WTanujaHCKMOT cMCTEM Ce pa3nKyBa M No KoMbKHaLIMjaTa 0[] 3HAUMUTENHM [oL-
Hetba BO [JOHECYBAHETO Ha CNyYauTe Npef, CyA M CTPOruTe 3aKOHCKM POKOBM 33
3aMoyYHyBake U 3aBpLUyBatbe Ha NpegMeTUTe. 3a pasnuka of UTanujaHCKuTe,
aMepUKaHCKUTe 0OBUHWUTENM MMAAT MHOTY MOFO/IEMO BIMjaHWe BP3 pe3ynTaToT
Ofi NPOLIECOT, 3aT0a LITO HABHMOT CUCTEM He 3abpaHyBa NpeobeMHu 06BHHE-
HWja, LITO Of1 CBOja CTPaHa [1ejCTBYBa Kako MOTTUKHYBAUKM chaKTop 3a Croroay-
Bakbe 3a BUHA.

Taka, Bo UTanuja 3a pasnuka on coctojoute Bo CAJl 3a 06BMHETMOT MoXe Aa
buae nogobpo cnyyajoT Aa OfM Ha Cyaetbe, a TOj Aa ceam Ha cnobopa co Kay-
LiMja M 1@ YeKa UCTeKyBatbe Ha 3aKOHCKMOT POK 3a NOAMrHyBake Ha 0OBUHU-
TENIHMOT aKT, OTKOMKY [a BleryBa BO MNPeroBopu co 06BMHMUTENOT 3a
crnoroayBatbe 3a BUHa. MerfyToa, Co ornep Ha Toa LWITO Ka3HWUTE Off MOMAJKy of
[BE FOAMHM Ce FeHepanHo CyCneHAMPaHK, MMa HEKOM MOTTUKHYBAUKM eNleMeHTH
CO Lien Aa ce u3berHe 3aTBOPCKA KazHa NpeKy A0roBapatbe Ha KasHaTa.

OponroBnekyBaraTa Ha cyfiewaTa Bo MTanuja Moxat fa buaaT apacTUUHM.
EneH Tnuyen npeaMet nomMuHysa 6m3y 400 neHosu Bo O6BMHUTENCTBOTO.
MpenuMuHapHaTa pacnpasa ce ogpxxysa Hag 300 geHoBM nogouHa. 3a cyaere
npea cyn ce notpebHu gononHutentu 350 unu cnnyeH 6poj AeHoBK.>

3a pasnuka of oBa, Bo bocHa 1 XepuerosuHa, Kafe, UCTO TakKa, MOCTOM 3aKOH-
CKO CnoroayBatbe 3a BUHa, CYACKMOT NpoLiec Mopa Aa 3amnoyHe Bo pok of 30
AeHa (Mnn 60 co NpofoMKyBakbe) 0 NOCTUrHYBaETO Ha [loroBopoT 3a Npu3Ha-
Bakbe BMHA.>

55 /3BelwTaj Ha rnaBHUOT 06BMHUTEN Ha BpxoBHKOT cyn of 2003 roguHa.
%6 Ynen 229 op 3aKoHOT 3a KpMBMYHa nocTanka o 1998 roa,.
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3.2. Cnoroaysatbe 3a BUHa - ,0f,peflyBatbe Ka3Ha Ha 6aparbe of cTpaHKkuTe”

OnpenyBareTo Kas3Ha Ha bapatbe 0[] CTpaHKMTe Ce OMnuLLYBa Kako ,,6nara chopma
Ha CMorofyBakbe 3a BUHA" 1 € N03HATO NoA MMeTO patteggiamento, LWUTO BO NPeBOA,
61 3Haueno ,,aorosop” Mnu ,nobpa 3aenka”. OBa Bo noyeToLyTe Helle orpaHUUYeHO
CaMO Ha KPMBMYHM Aena Ka3HMBM CO MakCcuMyM 3 roamnu 3ateop. Bo 2003 ro-
AMHa M3MeHWTe BO 3aKOHOaBCTBOTO O MPOJO/MKMja OMCEroT Ha Aena KasHUBH
[0 5 roguHu 3ateop.>’ [loroBop 3a Ka3Ha He MOXe f1a Ce KOPUCTM 3a HEKOM Kpu-
BMYHM AieNa KOM HOCAT Ka3HM Of NeT roAMHM KaKOo LUTO Ce ClydaunTe KoM BKyuy-
BaaT NnopHorpaduja, nefodunmja, cCekcyanHo BO3HEMUPYBatbe, MK 061YajHM
UK NPOHECUOHANHM KPUMMHANLIM MU TUE CO “KPUMMHANHK TeHAeHUmK", >

Osaa nocTarka MoXe fla Ce KOPUCTH Ha NPe/IMMMHAPHATA pacnpaBsa Mo 3aBpLuy-
BaHETO Ha UCTpaXKHaTa ¢hasa. Ha pacnpasaTa Npep cyaujaTa 3a40/MKeH 3a Npenu-
MMHapHaTa pacnpasa v Npef 3aBpLuHKTe 360poBK, oabpaHaTa 1 O6BUHUTENCTBOTO
MO)XXaT fja nobapaat of CyaujaTa Aa OApeaM AOrOBOpeHa HaManeHa Ka3Ha [0 He
noBeKe o[} NeT rofuHM 3aTBOP, LITO BK/yYyBa ejHa TPETUHA HaMaNyBatbe 0f BO-
obuyaeHaTa KasHa. [lomxuHaTa Ha HaManyBakeTo € MHOry 6WUTHa 3a 0bBUHe-
TMOT CO OFNlefl AeKa Ka3HaTa Noj [Be roauHu Moxe Aa buae cycneHampana.

CTpaHKuTe Mopa [ia ce [LOroBOpaT 3a Ka3HaTa npef fa My ro npetcrasat [loro-
BOPOT Ha cyaujaTa.”’ Bo npakca, CTpaHKuTe, BKNyYUTENHO M 0BBMHETMOT MOXKAT
[1a NperoBapaar 3a Ka3HaTa BO MPMCYCTBO Ha CyAunjaTa 3a[0MKEH 3a MPENUMM-
HapHaTa pacnpaBa (Bo HeroBaTa KaHLenapuja) Koj Moxe HehopMasnHo 3a yue-
ctByBa. OOBMHETMOT MOXE MMCMEHO Aa Ce OTKaXe 0f NPUCYCTBYBA.

OtkaKo Ke ro fobue bapareTo CyamjaTa 3a[L0/MKeH 3a NpeMMUMHapHaTa pac-
npaBa ro pasriefyBa ClyyajoT v OANyYyBa fanu 06BUHETUOT € HEBUH MMM [Lanu
Moxe fia buae ocnoboaeH cnopep uneH 129 T.e. HeMa HMKAKBO Ka3HUBO AeNo
UM 06BMHETMOT He O CTOPUA AeNoTo, UK AeNoTo 3acTapeno. AKo Toa He e
Cnyyaj, cyaujata BepuduuMpa AanM CO CNYYajoT ce NoCTanyBaso Kako LWTo
Tpeba co foroBapatbe Ha KasHa M Janu CTpaHKuTe ru ynotpebune ToYHUTe
MPUHLMNM Ha 6anaHCHpatbe Ha ONIECHYBAUKMTE M OTEXHYBAUKUTE OKOHOCTH
BO MoTparaTa Nno AoroBopeHa kasHa.*

%

7 Unenosw 444 fo 448 of 3aKOHOT 3a KpMBMYHA NocTanka of 1988 roa.

%

8 YneHoswu 446 v 600 bis - quinquies 1 609 bis - octies.

% UneH 444 op 3aKoHOT 3a KpMBMYHa nocTanka og 1988 rog.

6. Criopep uneH 69 (1) u (2) - kafie v ABaTa BUOA OKOHOCTM Ce e[IHAKBM, Ka3HaTa He Moxe aa buae
3rofieMeHa Unu HaManeHa. Bo MHaKoB c/yuaj, kasHaTa MoXe Aa b1ze 3roneMeHa Uiv HaManeHa.
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Osa ce npasu 6e3 hopManHo NpusHaBatbe Ha BuHa. Of apyra ctpaHa Bo CA[,
CTpaHKMTE MOXKaT Aa Ce J0roBOpaT 3a Ka3Ha HO CeKorall Co NpU3HaBatbe Ha BUHA.

Cyaujata Moxe fia oabue fa ro npudaTtv NpeanoroT JOKONKY CMETa AeKa Kas-
HaTa e HecooABeTHa. Ha Toj HauuH, cyaunjaTa MoXe fia onbue fa ja u3peye fo-
roBopeHaTa Ka3Ha nomery ctpaHkute. Cyaujata He MOXe Aa ja U3MEHU 3aeMHO
[IOroBOpEeHaTa Ka3Ha 1 Aja u3pede apyra - nobnara uam noctpora.

[lokonky cyaujaTa ro ogbue baparbeTo W ro ynat NnpeaMeToT Ha CyAetbe,
CTPaHKMTE MOXaT NOBTOPHO Aa MobapaaT CrnorofyBatbe 3a BUHA Ha MOYETOKOT
Of} CyfieHbeTo.

M nokpaj npBMyHaTa HaMepa Ha apnaMeHTOT oBaa nocTanka ga buae yecto
npuMeHyBaHa, camMo okony 15% opf cnyyauTe ce pelwaBaaTt co 0Baa MeToAa.
Kako unyctpauuja, nomery 1990 1 1998 rogmHa oBaa noctanka 6una kopucreHa
B0 17 - 21% op, cnyyaunte BO CyaoBuTeE 3a NpeKpLioum 1 Bo 34 - 42% op cnyyaute
BO CYLOBUTE 0f CPELHO HMBO.

3.3. CkpaTeHa cyacka nocranka

O6BMHETMOT MOXE [la Ce OTKaXe 0/} MPaBOTO Ha Cyfetbe M HAMECTO Toa [ia Mo-
6apa of cyaunjaTa 3af0/KEH 3a NpesIMMMHapHaTa pacrnpaBa Aa AoHece OAyKa
Koja, NpeA cé, ke buae 3acHOBaHa Ha UCTPaXHOTO gocue. OBa e NO3HATO Kako
CKpaTeHaTa cyacka noctanka (il giudizio abbreviato). [lokonky cnyyajot e npep
efleH cyamja 6e3 BKydyBake Ha CyaMja 3af0/MKEH 3a NpeNMMUHApHaTa pac-
npaBa W Npej CNyJyajoT fa 3anoyHe, 06BUHETMOT MOXe Aa Nobapa cKpaTeHa no-
CTanka npep cyaujata.®

O6BMHETHOT MOXe fia b1ae UCnpallyBaH 3a BpeMe Ha CKpaTeHaTa Cy/cKaTa ro-
CTarnka W Ja M3Befe HOBM [JOKa3M KoM Ke ce pasrne/lyBaaT 3aefjHO CO THe BO
ucTpaxHoto gocue. OabpaHaTa MoXe MCTO TaKa YCOBHO [1a Ce COrnacu fia ru
npudaTi [OKa3nUTe 0ff UCTPAXKHOTO AOCME HO CaMO OTKAKO 0OBMHMTENCTBOTO
M3BENIO [ONONHUTENHO UCTPaXxyBatbe. OBBUHUTENOT MOXe caMo Aa bapa ao-
Ka3u KaKo MPOTUBTEXA Ha TWe KOM Ce Npe3eHTUpaHu o oabpaHaTa.®?

CyaujaTa Mopa HE3aBMCHO fa ja OLLeHM KpMBMLLATa MM HEBUHOCTA Ha 0OBMHe-
TMOT, HO BO CKpaTeHaTa NocTarka, Cnopes CoApPXMHaTa Ha UCTPAXKHOTO AoCHe.

61 Ynen 452 (2) op 3aKoHOT 3a KpuBMUHa nocTanka o 1988 rof.
2 YneH 440 op 3aKoHOT 3a KpMBMYHA NocTanka o 1988 roguHa.
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OTKako gocueTo ke buae pasrneaaHo, U CuTe Apyru [OKas3u JOCTaBeHH, Cy-
AMjaTa MOXe Unu ia ro ocnoboam 06BUHETUOT MM Aa IO NPOTNIAcK 3a BUHOBEH
W [la My AOCYAM eiHa TPETMHA HaManeHa Ka3Ha.®® EHa TpeTMHa HaManyBatbe e
3aKOHCKM MOTTMKHYBAY 3a Aia Ce Cornacu obBUHETMOT Ha CKpaTeHa MocTanka.
OBaa Npoueflypa e MoXHa 3a CeKoe KpMBMYHO Aeno 6e3 ornef Ha Heroeata ce-
PMO3HOCT. 3a C/ly4an KOM HOCAT [OXXMBOTHA Ka3Ha 3aTBOP Ka3HaTa MoXe Aa
6uae HaManeHa po 30 roguHun.®* Ce cMeTa peka okony 10% op cnyyaunte Kow
He ce oTdpneHn ce paboTaT Ha 0BOj HAUMH.

3akoHoT op 1988 roamHa MMale 3a Len Aa BoBefe aKy3aTOPHO CyAeHe U aa
ro efiMMMpa UCTPAXHOTO JOCHe Of CyAHMUaTa. MefyToa, OBaa NnocTarnka ro MMa
CNPOTUBHMOT edheKT CO TOa LUTO 06BMHETMOT MOXKe f1a M3bepe NMUCMEHO CyaeHe
BO 3aMeHa 3a HaMalyBatbe Ha Ka3HaTa Of eHa TPeTuHa.

Bo cucTeMute co obuuajHO NpaBo, Ha pacnpasaTa 3a OipelyBatbe Ha Ka3HaTa no
WU3jacHYBatbeTO Ha 0OBMHETUOT KaKO BUHOBEH, Ha CYMjaTa UM Ha UCTPAXKHUOT
cyauja Moxce fla My buaaT 06e3befieHn CIMUHM AOKYMEHTH — LIENIOCEH NAKeT Co
[I0Ka3u UK pesnMe Ha dakT1Te unm KombuHaumja oa asete. Pasnukata e Bo
TOA LUTO BO CUCTEMUTE CO 0BMUAjHO NPABO NPOLIECOT Ce YiUTe e PyHAAMEHTaNHO
aKy3aTOpeH, CO Orfefl Ha T0a fieKa Koja b1no of CTpaHKMTe MOXe [1a M3Be/lyBa
[I0Ka3u, Kako, Ha NpuMep, a NOBMKYBa CBE/OLIM, MaKO 0Ba He Ce C/lyyyBa YecTo
BO KpaTKMTe MOCTaNKM LTO Ce Cy[aT BO CYJ0BMTE 3a NPEKPLIOLM.

3.4. ,lNocranyBame no cypcka oanyka”

Tpetata MOXHOCT e decreto penale di condanna T.e. ,nocTanyBate No cyfcKa
oanyka”. Ha 6aparbe Ha 06BMHUTENOT, CyAMjaTa ro peLlaBa CyyajoT Ha 3aTBO-
peHa cefiH1La Bp3 OCHOBA Ha MaTepKjanoT oA UCTpaxHoTo focue. OpbpaHaTa
He MoXe Aa 360pyBa, HO MOXe ia BHECE BO NPEAMETOT HOBM [IOKA3M.

Osaa npoLieflypa ce KOPUCTH 3a MPEKPLLOLM KOM HOCAT MM Mana KasHa Uiu 3a-
TBOPCKA Ka3Ha HO KaJe HaMeCTo Toa MOXe HeKoj Apyr BuA KasHa Aa buae fo-
cyneH. MMa HaMepa Aa ro HaManu 6pojoT Ha CNydyan Co KoM ce COoovyBaar
0OBMHUTENCTBATA U CY[OBUTE.

Cyaujata MOXe [a ja HaManM Ka3HaTa 4o efHa nonosuHa. Cyaujata uMa Le-
nocHa cnobofa Bo 0/1yuyBaHEeTO Ha KakBa Ka3Ha Aa gocyau. OnbpaHaTta Moxe

63 Ynen 438 (5) on 3aKoHOT 3a KpuBMUYHa nocTanka of 1988 rogmnHa
¢4 Ynen 442 (2) on 3aKoHOT 3a KpuBMYHa nocTanka of, 1988 rogmnHa
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[a He Ce COrnacH Co oflyKaTa 4 Aa u3bepe NpeAMETOT 1a OAM Ha Cyaetbe U
Aa nobapa croroflysatbe 3a BUHa.

3.5. MpoueHa 3a Toa kako paboTtuTe yHKLMOHMPAAT BO NpaKca

WTanujaHCKMOT CMCTEM Ha CMOTrOAyBakbe 3a BUHA € MHOTY NOopa3fiuyeH 0/ aMe-
pukaHckuoT. Ha npumep, Bo CAJl 06BUHUTENOT MOXKE [1a ja Aajie HajnoBONHATa
MOHyAa MHOTY BpeMe npef Aa O1aaT 3aBpLUeHM NOArOTOBKMUTE 3a CYAetbe.

3a pa3nuka of OBa, BO UTanuja 06BMHETUTE MOXeE [la Ce AOroBapaaTt, Aypu u
CO CyAMjaTa, M 6€3 COrnacHoCT UM Y4eCTBO Ha 0OBMHUTENOT Ha AEHOT Ha CY-
Aerbeto.%> OBa, BCYLWHOCT. 3HAUM AeKa He MOCTOM BUCTMHCKA MOTHBALMja 3@ 06-
BMHETUTE [la Ce [LOroBapaaT 3a NpM3HaBatbe BUHA, @ 0COHBEHO He [IOKOKY Ce Ha
cnobopa co kayuuja. bpaHuTtenor, ucTo Taka, HeMa MOTMBaLIMja Aa MM pellaBa
cnyyauTe npef CyAete, 0OCBEH ako e HasHauyeH of CYLoT Mo cyxbeHa Jonx-
HocT. MTanuja HeMa KaHuenapwja Ha HaponeH npaBobpanuten. Camo Bo cny-
yauTe Kora obBMHETUTE Ke buaaT chaTeHu ,Ha Aeno” 1 Kora ce COOYeHM Co
CUrypHa OCYAMTeNHa Npecyaa, Te MMaaT peaneH MOTMB Aa Ce AOroBapaar 3a
npu3HaBatkbe BMHA 33 Aa [o6MjaT HaManyBatbe Ha Ka3HaTa of efHa TpeTuHa.%

Belwe KaxaHo fieka MOTUBMTE 3a BOBEyBa€ Ha OBME MOCTanku 6ea aa ce Ha-
npasu noecKaceH CUCTEMOT Ha Ka3HeHa NpaBAa M Aa Ce NMOMOTHe BO eIMMK-
HMPaHEeTO Ha AOLHewaTa BO [OHECYBAHETO Ha ChnyyauTe mpefd Cyh, KoM
AoLHetba bea pak-paHa 3a UTanMjaHCKMOT c1CTeM. 3a Bofja Ha BUCTMHATA, OBMe
nocTanku 6ea KOPUCTEHM CaMO Kaj OKONY eiHa TPETMHA Of C/TyYauTe, LITO 3HAUM
AeKa edekTuTe He Bea ApaMaTUYHK.®

> UneH 446 op 3aKoHOT 3a KpMBMYHa nocTanka og 1988 rog.

6. KpuTWKa Ha UTanmjaHCKuTe pedhopMu BO NpakcaTa, PechopMu Ha KpuBMYHATa mocTanka u
KPMBUYHOTO roHere Bo MTanuja: peTpocnekTvBa, AOKYMeHT 3a EBpONcKMOT KOH30pLIMyM 3a
MONUTUYKM UCTPaXyBatba, [n3a, centemspu 2007 rog,.

¢7- Ha npumep, Bugerte Llynno UnymuHatn n Mukene Kajaneno: ,cTpaxHaTa hasza of KpuBuY-
HuoT npouec Bo Utanuja”; Ex Kejn, aknuH XoicoH, Tuec MpakeH 1 Tapy CnpoxkeH: OcoM-
HWueHuTe Bo EBpoma: npolecHuTe npasa BO UCTpaXkHaTa thaza of KPUBUYHWOT MpoLeC BO
Eponckarta yHuja, Intersentia 2009, ctp. 133.

@



___ | 08. Plea Bargaining 01 MK [REV2] 25.02.2011 12:05 Page@

CMNOTroAYBAME 3A BMHA - TIPUPAYHIK 3A TIPAKTMYAPK 61
4. BOCHA U XEPLIETOBUHA
4.1. BoBep u npernep

lMpen na Bnese BO cuna HOBMOT 3aKOH 3a KpMBMYHa nocTanka Bo 2003 roamnHa,
bocHa u XepuerosnHa, Kako 1 apyrute 3eMj1 o nopaHellHa Jyrocnasuja, npu-
MeHyBalle NMoCTankKa 3a pellaBatbe Ha KpUBUYHUTE NPEAMEeTH BO CYA0BUTE KOja
ce TeMeneLle UCKTYYMBO HAa KOHTMHEHTANHOTO MPaBo.

HaupT-Bep3ujaTa Ha 3aKOHOT belue u3rotBeHa o paboTHa rpyna cocTaBeHa of
npaBHK ekcnepTi oa bocHa n XepuerosuHa. Eaex ussewTtaj Ha OBCE ro onuwa
HOBMOT CUCTEM KaKo ,XxnbpuaeH”, ,,aky3aTopeH” unu ,MelaH".¢®

Co HOBMOT 3aKOH Ce BOBE10a KOHLLENTUTE ,,13jacHyBakbe Kako BUHOBEH” 1 ,,CNOro-
AyBakbe 3a BUHA". M MOKpaj Toa LUTO YCMELWHOo Ce KopUCTeLLe BO ApYry CYA0BMU U
Bo Opaenot 3a cTonaHcku 1 opraHusunpaH KpumuHan npu Cynot Ha BocHa n Xep-
LerosuHa, Opnenort 3a BoeHu 3noctopctsa Npu Cynot Ha bocHa M XepuerosuHa
ro NoCTUrHa NPBOTO CMOroAyBatbe 3a BUHa Aypu Bo cheBpyapu 2008 roamHa.

HapenyBajku npuMeHa Ha HomoT 3KI1 Ha HaLKMOHANHO HMBO M Ha HMBO Ha ABaTa
OAAeNHN eHTUTeTa KOM ja CounHyBaaT buX, BUCOKMOT NpeTcTaBHMK Ha MeryHa-
poAHaTa 3aefH1La ja objacHu notpebaTta o 3aKOH 3a KPpUBMYHA MOCTANKa Ha
APXXaBHO HMBO KOj Ke Buae ,,BO COrNAcHOCT CO COBPEMEHMUTE, MeFYHapOAHO Npu-
3HaTU CTaHAAPLAM BO MONETO Ha KPMBMYHATA MOCTAMNKa, KaKo M CO rapaHLuuTe
coapxaHu Bo EBponckaTa KoHBeHLMja 3a YoBEKOBM MpaBa”.®?

Hexowm o np1umHmTE 3a BOBEMYBatbe aKy3aTOPHU METOAM Ha Cyaetbe BO eAeH KOH-
TMHEHTaNeH NPaBeH CUCTEM Ha eiHO MOCTKOH(IMKTHO OMIUTECTBO Kako buX bea
CNefiH1BE: MOXXE/HOCTa Aa CE MMa He3aBMCeH 0OBUHUTEN KOj [IOHECYBA jaBHM OfTYKM,
kaKo u noTpebata fa ce 3a6p3a CynereTo NpeKy BOBedyBakbe CTPOrM POKOBH 3a Mo-
[MrHyBatbe 0OBUHEHME, 3aMOUHYBAHE Ha CyEHETO, POUMLLTA 33 KayLmja 1 3a Kanbu.

4.2. UsjacHyBare Ha 06BMHETMOT KaKO BUHOBEH

3aKOHOT 3a KpuBMUHa nocTanka oa 2003 rognHa BO NpaBHMOT cucTeM Ha buX
ro BOBe/ie KOHLLENTOT ,M3jacHyBatbe Ha 0OBMHETMOT Kako BUHOBEH". CornacHo

¢ W3gewwTaj Ha OBCE 3a cnepetbe Ha cyfckuTe NpoLecH co nocebeH akLeHT Ha MpUMeHaTa Ha
HOBMOT 3aKOH 3@ KpMBMYHA NMOCTarnkKa Bo cynoBuTe Ha buX, nekemspu 2004 roguta, cTp. 1.
6. Opnyka Ha BUCOKMOT npeTcTaBHMK Ha MefyHapofHaTa 3aefHuLa Bo buX - 6p. 3/2003.
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CO uneH 229, 06BMHETHOT MOpa [1a Ce M3jaCHM KaKo BUHOBEH MM HEBMH M0 06-

BMHEHMETO Ha NpeNMMUHapHaTa pacnpasa. [JoKonKy 06BUHETMOT He Ce U3jacHM

3a BUHATa, CyaujaTa no ciyxbeHa JOMKHOCT Ke eBMAEHTMPA M3jacHyBatbe Ha

06BMHETMOT KaKo HeBwH. [pef Aa ce M3jacHM 3a BUHATA, Ha 0OBMHETMOT MOpa

[ia My ce NpegoyaT nocnefuUmuTe o HeropaTa OAnyKa, UMEHO feKa:

* W3jacHyBaheTO KaKo BUHOBEH Tpeba fa buae Ha aobpoBonHa 6asa, CBECHO
U co pa3bupatbe;

= 06BMHeTMOT Tpeba fa buae nHdopMmupaH 1 aa pasbepe Aeka co Npu3HaBa-
ETO BUHA Ce OTKAXYBa 0[] NMPaBOTO Ha CYAEHE;

* MOCTOjaT AOBOMIHO [IOKA3M 33 BUHATA Ha OOBUHETUOT;

= 06BMHETHOT Tpeba fa brae MHADOPMMPaAH 1 fia '1 pazbepe MOXHMTE NocneanLM
BO OJHOC Ha €BEHTYaIHO MMOTHO-NPaBHO NobapyBatbe KOH HEro, MOXHO 04-
3eMatbe Ha MMOTOT M MMOTHATa KOPMUCT CTEKHATM CO U3BPLLYBaHe KPUBMUHM
AieNa, KaKo M 3a

* MOXHO 0/j3eMatbe Ha MMOTOT M MMOTHATa KOPMUCT CTEKHATM CO M3BPLLYBatbe
KPUBMUHM [ieNa, 1 33 MOXXHOTO NaKare Ha CyACKUTE TPOLLIOLM.

CygnoT Mopa fia buae ybeneH fieka cuTe oBMe NPeAyCNOBU Ce UCMOHETH, a Ha
KpajoT MOXe Aa ro oThp/IM U3jacHyBakeTo 3a BUHA.”"

4.3. 3aKoHCKO cnorogyBatbe 3a BUHa

Unen 231 op 3akoHOT 3a KpMBMYHA MocTanka Hocu Hacnos ,CnorofyBatse 3a
BMHA" U ja ypelyBa 0AHOCHaTa nocTtanka. OCOMHUYEH MM 06BMHET U HEroBUOT
OpaH1TEN MOXKeE [la Ce A0roBOpPaT Co 0OBMHUTENOT 3a YCNoBUTE Nof, Kou b1 buna
MPU3HATa BUHATA 3a KPUBMUHOTO AENO0 33 KOe Ce TOBapU OCOMHUUYEHMOT UK
06BMHeTHOT. Te MOXe OBa [la ro HanpaBsaT Npef 3aBpLUyBatbe Ha CYACKMOT
NpoLec UM Ha anenaLyMoHaTa NocTanka, Ho He MOXaT 0TKaKo 0OBMHETUOT Ke
Ce M3jacHu 3a BUHOBEH.

O6BMHUTENOT MOXE [ NPEAJI0XM MOHMCKA Ka3Ha 0/ Taa LITO e 3aKOHCKa'!, Ha
np1Mep, TOj MOXe Aa NPennoXu HaManyBake Ha ,,JONroTpajHaTa” 3aTBOPCKa
Ka3Ha, Koja BoobuyaeHo u3HecyBa 20 roanHu, Ha MMHUMYM 5 rogunu. Op 3a-
KOHCKM acrekKT, Ce YUMHM JieKa OBOj PEXMM Ce OHECYBa Ha CMOroflyBatbe 3a Kas-
HaTa, HO OHa WTo O6BMHUTENCTBOTO PeOBHO FO MpPaBK € CrorofyBatbe 3a
o6BMHeHUeTO. Ha npuMep, cTpaHKuUTe MOXe [ia NperoBapaaT 0O6BUHETHOT Jia

70 Ynen 230 (3) op 3aKoHOT 3a KpuBMUHa nocTanka of 2003 rogmHa.
1 Ynen 231 op 3aKkoHOT 3a KpmBMUHa nocTtanka o 2003 roguHa.
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buae obBMHET 3a MONECHO AeNo Of OHa 3a Koe Ce BoJeNa UCTpara, Kako, Ha
npuMep, 3a 0OBMHEHME 3a 3/I0CTOPCTBA MPOTHB YOBELUTBOTO HAMECTO 3a FeHOLMA,

MpakcaTa U3rnefa Baka: CTpaHKMTE My NpUOFaaT Ha CYL0T Co NucMeH [lorosop
3a NpU3HaBatbe BUHA BO KOj e HaBeAeHa (haKTMUKaTa OCHOBA 3a NPMU3HABAHETO
BMHa M HMBHATa COrMACHOCT OKOJY haKTuTe.

CypnoT Moxe aa ro otdopnu unu fa ro npudatu lorosopot. Cyaot Mopa Aa ro
pa3rneaysa [loroBopoT 3a Npu3HaBatbe BUHA HA MPAKTUYHO UCT HAUMH KaKo LITO
pa3MMCNyBa Aanu fa NpudaTtn u3jacHyBake Ha 06BMHETUOT KaKO BUHOBEH. ?

CyRoT HeMa IMCKPELIMOHO NMPaBo Aa 04/1yuyBa 3a Ka3HaTa, OAHOCHO e 06Bp3aH
Aa ja u3peye npeanoxeHata kasHa. Ynex 231 (7) npeasuaysa: ,[lokonky cynot
ro npuchat [loroBopoT 3a NpM3HaBatbe BUHA, M3jaBaTa Ha 0OBMHETUOT Ce BHe-
CyBa BO 3aMMCHMKOT U CYAOT NPOAOJIKYBA CO pacnpaBaTa 3a OApefyBate Ha
Ka3HaTa npeasuaeHa Bo [lorosopot”. [lokonky cynoT ro ofbue [loroBoport 3a
npu3HaBatbe BMHA, NPeAMeTOT Ce UcnpaKa 3a cyaete Bo pok of 30 aeHa.

WM3jacHyBajKu ce Kako BUHOBEH, 0OBMHETMOT Ce 0TKAXYBa 0/} NPaBOTO Aa ja 06anu
Ka3HaTa u3peyeHa cornacHo co [loroBopoT 3a npusHaBatbe BUHA.”> Cenak, co Toa
LUTO CYA0T MOXe A M3peye U NOBMCOKA Ka3Ha of Taa NpeaBuaeHa Bo [JloroBopot
3a NpW3HaBatbe BUHA, 06BMHETMOT A0OMBA NPaBO Aa NoaHece Xanba Ha KasHaTa.

Op cynoT, ucTo Taka, ce bapa Aa ja MHOPMMpa OLITETEHATa CTpaHKa 3a pesy-
TaTWUTe o[ CnoroayBareTo 3a BuHa. 3K He NpeaBMayBa YUECTBO HA XKPTBUTE
WNK Ha OLUTETEHUTe CTPaHKM BO MPOLLECOT Ha CMoroayBake 3a BUHa. EgHa of
nocneauumuTe o NPU3HaBaHETO BUHA € 33[J0BO/NYBatbe Ha eBEHTYalHU UMOTHO-
npaBHu NobapyBatba Ha XXPTBUTE 0f 0OBUHETHOT.

4.4. Unyctpaumja Ha cnoroayBameTo 3a BUHA BO NpaKca

Enex usBewrtaj Ha OBCE op 2006 roauHa ce ocBpHa Ha Toa KOJKY ce ynoTpebysa
CMoroyBaETO 3a BMHA BO pa3iniHuTE CyA0BM BO BocHa 1 XepLierosuHa, 1 3aKiyum
[ieKa CyACTBOTO v NpuchaTi Co 0TBOPeHM paue [loroBopuTe 3a Npu3HaBakbe
BMHa M ja NOTBPAM ,HMBHATA ynoTpeba Bo c1Te BUAOBM Cllyyau, Of HajMMHOPHHUTE
rnoBpeay Ha NPaBOTO Ha COMCTBEHOCT, Ma C& 40 310CTOPCTBA NPOTUB YOBELLTBOTO".

72 Ynen 231 (6) o 3aKoHOT 3a KpuBMuHa noctanka og 2003 roguHa.
3 Ynen 231 (4) (c) on 3aKoHOT 3a KpuBMYHa nocTanka of 2003 roamHa.
74 U3ewrTaj Ha OBCE 3a [loroBopute 3a npu3HaBake BUHA, CTp. 2, 8.
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M3BewTajoT Hawon aeka ,, [lorosopuTte 3a NpM3HaBakbe BUHA HajueCTo ce AOroBa-
paaT Mo COOJBETHUTE POUMLLTA 3@ U3jaCHYBakE 3a BMHA, HO Npej CyACKUOT Npo-
Liec - TakoB belle cnyyajoT Bo 77% ofi Hab/byyBaHUTE U3jacHyBatba 3a BUHA".'®

Co ornep feka 3aKOHOLABCTBOTO MO C& U3rfeda He [03BONYBa LUCKPELMOHO
MpaBo BO BPCKa CO Ka3HaTa, Ce pa3BM NpaKca Kafe CTpaHKuUTe My npeanaraat
OfCer Ha Ka3Ha Ha Cy/oT, CO WITO Ha NpudaKkareTo Ha [loroBopoT My ce AaBa
rnoroneMa LaHca 3a ycnex. Ha npumep, cTpaHKMTe MOXaT fia Npeanoxart oncer
Ha ka3Ha o4 5 1o 10 roauHu 3a aeno Koe MHakKy 61 61Mno caHKUMoHMpaHo co 20
FOfIMHM 3aTBOP BO C/lyyaj Ha OCyAMTENHa npecyaa.

Ce uMHM AeKa 3aKOHO[ABCTBOTO He MpefBMAYBa [OroBapatbe 0Kony 0bBuHe-
HWeTO, TYKY [lOroBapatbe 0Ko/y KasHaTa. Cenak, 4oroBapateTo oKony 0bBuHe-
HWUETO He € U3PUUMUTO UCKIYUYEHO M UCTOTO BMNO KOPUCTEHO BO NpakcaTa.’s

MpBuuHaTa npoteHa Ha OBCE Bo bocHa 1 XepLierosuHa Bo ofiHoC Ha npuda-
TEHOCTa Ha CMOrofyBakeTO 33 BUHA 0 CTPaHa Ha cyfoBuTe belle NO3UTUBHA.
Unen 231 ce KopucTH C& noBeKke, a UCTMOT BaXKM U 3@ eKBMBANIEHTUTE Ha OBO)
uNeH Ha HUBO Ha NOCeBHMTe eHTUTETH KoM ja COUMHYBaaT ApxaBaTta buX. OBoj
uneH ceé noeeKe ce KOPUCTM 3a CNlyyauTe Ha BoeHu 3nocTopcTsa Bo Oanenort 3a
BoeHu 3noctopctea npu CyaoT Ha bocHa n XepuerosuHa.

CnepHuBe Tpu 3aBpLUEHM NPeLMETH Ha BOEHM 310CTOPCTBA MYCTPUPaaT KaKo

(hYHKLMOHMpPaaT paboTuTe BO NpaKca:

= Jbybuwa Yetuk (Macakpor kaj Kopukarcke CtujeHe). O6BUHETHOT M ceayMMMHA
apyrv 6ea 06BMHETM 3a Y4eCTBO BO MAaCcOBHATA NIMKBMAALMja Koja belle npeameT
Ha cnyyajoT Japko Mpéa cyneH Bo MefyHapoLHMOT KpUBMUEH CY[ 3@ MOPaHeLLHa
Jyrocnasuja (onmwwaH nogony Bo TeKCToT). Toj ro NpoMeHu CBOETO NPBMUYHO M3jac-
HYBakb€ KaKo HEeBMH BO M3jacHyBakbe Kako BUHOBEH 3a M3BPLUEHM fiefla MPOTHB YO-
BeWwTBOTO. [loroBOpoT 3a NpM3HaBakbe BUHA NPeAnoXu kasHa o4 11 1o 13 rogunu.
Cynot ro npudatvt [loroBopoT 1 ro ocyam 06BUHETHOT Ha 13 roauHm 3ateop.”

75.

a

M3gewrTaj Ha OBCE 3a [loroBopuTe 3a npu3HaBatbe BUHa, CTp. 12.

76 Ha npumep, Bo cnyyajot O6suHMTENCTBO Ha BX npotus Baco Tomoposuk X-KR-06/180-1,
npBocTeneHa npecyna, 2.10.2008 roguta, O6BUHUTENCTBOTO rO M3MeHM NPBMYHOTO 06BU-
HeHMe, TaKa LITO MeCTo 3a reHouus 06BUHETMOT Ce TOBApM 3a 3/I0CTOPCTBA MPOTUB YOBELLT-
BoTO. OBBMHETHOT Ce M3jaCHM KaKo BUHOBEH W Ce COrMack fia MOMOTHE BO UCTParuTe 1 Bo
LpYruTe cynea, CornacHo co notpebure.

O6BuHuTencTBo Ha buX npotus /bybuwa Yetuk X-KR-08/549-3, npsocteneHa npecyna,
18.03.2010 roguHa.

77.

=
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CoobBHHeTMOT BO CyyajoT co YeTuk, r. FopmaH [ypHK, ce M3jacHu Kako HeBMH
W NpeAMeTOoT 0TMAe Ha cyfere. Hekafe Ha cpefnHa Ha cyaeweTo, Toj no-
cTurHa JloroBop 3a NpM3HaBakbe BUHa Criopep Koj r. [ YpuK ce cornacun Aa cae-
[0uM NPOTUB APYrMTE M [a ja NpM3Hae CBOjaTa BMHA. Toj CBeoYen, HO efeH
€N Ofi HErOBOTO CBefoYetbe 61N HEKOH3UCTEH CO HABOAMTE NMPOTUB HEro BO
o6BuHeHueTo. CynoT notoa ro otchpnmn [LoroBopoT 3a Npu3HaBakbe BUHA U IO
CMOWN HEroBMOT NPeMET CO TOj Ha CoobBMHeTHOT. Mo 6 ceaMMUM, TOj NOCTHT-
Han BTop [loroBop 3a Npu3HaBatbe BUHA M MOBTOPHO CBELOYEN, HO OBOj MaT
KOH3MCTEHTHO CO HaBoAMTe BO 06BMHEHMETO. [loroBOpOT Npeanaran KasHa og
7 no 10 roguuv 3aTBop. CynoTt ro npucbatin [loroBopoT 3a NpU3HaBakbe BUHA
M To ocyAun . ['YpUK Ha 8 rofiMHM 3aTBOp BP3 OCHOBA Ha TOa fieka Toj b1 Ha
CTpaXka U ieKa IMYHO He y4eCTBYBaN BO er3ekyLujaTa Ha 3aTBopeHuumTe.’®
Mawko Jlybuumk, BoeH koMaHaaHT Bo XBO, 6un obBuHeT o MefyHapoaHMoOT
KPUBMUEH Cyf, 3a NOpaHelwHa Jyrocnasuja 3a y4ecTBo BO HaMajoT Ha CeoTo
AxMUKK, BO KOj 3arnHane Hag 100 umsunm 1 bune YHULITEHM KYKM U LJaMum. He-
roBMOT CNyYaj belue npedpneH Ha cyaetbe kaj CyaoT Ha bocHa M XepuerosuHa.
Toj nocturHa [loroBop 3a npu3HaBatbe BUHa cornacHo co Koj O6BUHUTENCTBOTO
ro NPoMeHW 06BUHEHMETO Of ,,310CTOPCTBA MPOTHB YOBELITBOTO" BO ,,BOEHM
3/10CTOPCTBA NPOTUB LMBUIHO HaceneHue (Hanaam M HeOMPaBAAHO YHULLTYBaHE
Ha uMoT). [loroBopoT npeaBuayBaLle Toj Aa UM obenoaeHn Ha O6BUHUTEN-
CTBOTO Ha BnX 1 Ha XalKKoT TpMbYHan cé WTo 3Haen 3a ofipefieHn BOEHM Ha-
nagu. O6BUHUTENCTBOTO M3jaBM feka KasHa of 9 roauHu bu buna cooaBeTHa,
noaeka ogbpaHata npeanoxu 8 roamuun. Cynot ro npudpati [lorosoport 3a npu-
3HaBatbe BMHA M ro ocyau 06BuHeTHOT Ha 10 roamHm 3atBop. CynoT Hajae feka
HEroBOTO NPK3HAHME 33 BUHA M UCKPEHO XXanetbe 61 MOXeNo Aa MMa NO3UTUBHO
B/IMjaHMe BP3 pexabunuTaumjaTa Ha XPTBUTE M NpuchakarbeTo Ha dakTuTe.”
Myaaun EMpynan ce u3jacHu 3a BUHOBEH CMOpeA AOroBOPOT 3a KasHa 3a-
pafiM y4ecTBO BO OpraHM3MpaHa Tprosuja co Nyre, CNOXYBajKu Ce 3a KasHa
[0 [IB€ TOAMHM 3aTBOP CaMO BO Clyyaj aKo He Hanpasu HOBO [eN0 BO clej-
HWTe Tpu roanHU. O6BUHETMOT NPU3HA AeKa yYecTBYBas BO HeflerasHo npe-
HecyBakbe Ha Nnyre npeky rpaHuuuTe Ha bocHa 1 XepuerosuHa Bo XpBaTcka
v UpHa Nopa 3a ueHa noMery 50 1 1,000 espa. Cynot ro npudatv [orosopoTt
M TO OCyAM Ha Ka3Ha 3aTBOp 0f efHa roaunHa 1 aeseT Meceun.®

O6BuHUTENCTBO Ha BuX mpotus MoppaH ['ypuk X-KR-08/549-2, npsocTeneHa npecysa,
10.09.2009 roaumHa.

ObBuHuTencTBo Ha buX npotue Mawko Jlybuunk X-KR-06/241, npsocteneHa npecyna,
29.04.2008 rop,.

O6BuHuTENCTBO Ha BuX npotus Myagun Empynan X-KR-08/635, npsocTeneHa npecyna,
22.01.2009 rog.
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= Ceap ApMNoBMK Ce M3jacHM 3a BMHOBEH CMOpe[ AOroBOp 3a Ka3Ha 3apaau
TOA LWTO 3Haejku KopucTen naxkHa baHkHoTa of 100 KM (50 eBpa) 3a fia nnatv
15 KM 3a nekoswu. [loroBopoT cneuudmumpan aeka 1oj Tpeba aa fobue kasHa
3aTBOp NoMery efieH U TPU Mecelu, U CYAoT ro NpucaTUn [OroBOpoOT U ro
OCY[MN Ha ABa MeceLM 3aTBOP 3eMajKu ja NpeaBua CMTyalujaTa Ha HeroBaTa
thaMunmja 1 haKToT AeKa Toj NPB NaT HaMpPaBMN KPUBMYHO Aeno.t!

5. MEFYHAPOJHHU CYOBU U TPUBYHANIU
5.1. Bosep 1 npernep,

MeryHapoaHute ad hoc 1 xubpuaHu TpubyHanu, Kako WTo ce MefyHapoaHUOT
KpMBMYEH CYA 3a NnopaHelHa Jyrocnasuja (MKCI1J), MefyHapoaHHOT KpuBHUeH
cyn 3a Pyanpa (MKCP), CneuujanHuort TpubyHan 3a Jinban (CTN), Cneunjantmot
cyn 3a Cuepa JleoHe (CCCJN), co MCKNYYOK Ha BOHpeaHWUTE OA0eNM Ha CYL0BUTE
Bo Kamboua (ECCC), npensuaysaat [loroBopu 3a Npu3HaBatbe BUHA MU CMOro-
AyBatbe 3a BMHA. CeKoj 0/ 0BME CYA0BM [0 KOPUCTM METOAOT Ha aKy3aTOPHO Cy-
aetwe. CtatyToT M [lenoBHUKOT Ha MerfyHapoaHuoT kpusuueH cya (MKC) He ro
CMOMHYBAAT KOHKPETHO TEPMUHOT ,,CMIOro/lyBatbe 3@ BUHA”, HO Ce YUMHM ieKa UC-
TUTe He cnpeuyBaaT [loroBopu 3a Npu3HaBatbe BUHA.

MKCIJ, MKCP, CCCITu CT/Tro ynoTpebyBaaT aKy3aTOPHUOT KOHLIENT (T.e., KOH-
LenToT 0 06MYajHOTO NPaBo) 3a NPU3HaBatbeTo BUHA. OBBUHETHOT MOpa NPBO
[1a Ce M3jacHM KaKo BUHOBEH Npep fa bupe ocyeH.

CratyTot Ha MKCI1J ro BoBee KOHLIENTOT Ha MPU3HABaHETO BUHA BO MerYHapOS-
HOTO KpuBMYHO npaso. CyaujaTa Kacece Bo npBuoT 3aBpLueH ciydaj Ha MKCI1J
(EpgemosuK) Bo Koj 0OBUHETHOT NPM3HAN BUHA M3jaBM [leKa CUCTEMOT Ha M3jac-
HyBatbe Ha 06BMHETMOT KAaKO BUHOBEH MMM KAKO HEBMH € U3BJIEYEH Off CUCTEMUTE
co obuuajHo NpaBo, M ieKa ,,0Baa NPaKca HeMa CBOj AMPEKTEH NaH/aH BO KOHTH-
HEeHTaNHaTa NpaBHa TPaaMLMja Kafie NPMU3HABaETO BUHA eJHOCTABHO € Aien o
[0Ka3uTe WTOo Tpeba Aa ce aHanM3MpaaT U [1a Ce LieHaT oA CTpaHa Ha cyaoT”. Toj
[10[1aBa U [1eKa MOTUBMTE 33 OBOj HAauMH Ha paboTa NnexaT BO Toa ,,1a My Ce 0BO3-
MOXM Ha 06BMHETUOT (KaKo M Ha 06BUHMTENOT) fia M3berHe [LONrOTPajHO CyAeHe CO
CUTE NPUAPYXXHM NOTELIKOTUM ... KOM Ce YLUTe Nou3paseHun BO MefyHapoLHUTe
noctanku”. TakBu NOTELIKOTUM Ce, Ha NPUMep, ,UCKITYUUTENTHO MAaKOTPMHOTO U

8. O6suHMTENCTBO Ha BbuX npotns Cean Agunosuk X-KR-07/474-8, npsocTeneHa npecyaa,
20.08.2009 rop,.
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AONroTpajHo” cobuparbe AOKa3M, 3alUTUTATa Ha XXPTBUTE U CBEAOLIMTE, TPOLLO-
LMTe Ha MocTankaTa BO JeN0T Ha MMCMEHUOT U YCHUOT NPeBOA, MeryHapoaHUTe
naTyBakba Ha XXPTBUTE M CBEOLMTE M MOMOLLTA LUTO MM Ce AiaBa 3a BPeMe Ha Cy-
Aerbeto. Mpu3HaBakbeTo BUHA HOCK MPUA0HOMBKM 3@ jaBHOCTA HO U 33 0OBUHe-
TMOT, Of, MPUYMHA LITO rO NOLITEAYBA Of MaKMTe MOBP3aHU CO CYLEHETO U 0f
eKCMOoHMpatbe BO jaBHOCTa, My OBO3MOXYBA [a ce M36aBu 3a rpellkuTe U fa
pnobue HaManeHa Ka3Ha.®

Osaa npecyna (cnyvaj Epgemosuk) bewe HanuwaHa npef [JeNOBHUKOT Ha
MKCT1J pa ro ycBou KoHL,eNnToT Ha ,,CNOroAyBakbe 3a BUHA", LITO Ce CyuYM CO U3-
MeHa Ha [lenoBHMKOT NpeKy BHECYBabe Ha NPaBUIOTO 62 ter U KoaUULMpatbe
Ha noctankaTa. Bo npsuot roguwen ussewTtaj Ha MKCI1J og 1994 roguHa gypu
W eKCNAMLMTHO CTOM fieKa ,,B0 [leNIOBHMKOT Ha CyA0T NpaKcaTa Ha CMoroAyBatbe
33 BMHa HeMa CBOoe MecTo”, Taka wTo aypu Bo aekemspu 2001 roguHa cygumte
oduLMjanHo ro ycBoMja CNoroayBarbeTo 3a BUHa BO [leNoBHMKOT. TeKCTOT Ha
npasunoTo 62 ter rnasHo bellie M3BeyeH ofl hefepanHMoT 3aKOH 3a KPMBMUHA
noctanka Ha CA/.

EfHa o rnaBHMTe pa3niMku BO OQHOC Ha MPU3HABaHETo BUHA NoMery MefyHa-
pOfiHaTa MpaBAa M HALMOHANHWTE CMCTEMM KoM ynoTpebyBaaT BakBa MoCTanka
NeXw TOKMY BO Hej3uHaTa ynoTtpeba. Bo cucteMute co obuyajHo npaso, NpusHa-
BaHETO BUHA BOOHMUAEHO Ce C/lyuyBa BO PEUMCH CUTe MPEAMETH KO [OLLAIE Ha CYA,
Bo MefyHapoaHOTO KpMBMUYHO MPaBo, MPOLIEHTOT Ha 0OBUHETU KOM MpU3HaBaaT
BMHa e flocTa noHwm3ok (8o MKCI1J, no nerec 20 oa 161 06BMHET Npu3Hane BUHA).

WcTo Taka, 1 CneumjanHuoT TpubyHan 3a /lnbaH, Koj e HajHOBMOT XMbpUAEH Me-
fyHapomeH TpMbYHan LWTO KOPUCTU MeLLaBKUHA 03 MeYHAPOAHO KPUBUYHO M NiK-
0aHCKO NpaBo MMa YCBOEHO CNIMYHA MocTanka.t

5.2. MefyHapopaeH KpuBHueH cyp, 3a nopaHewHa Jyrocnasuja (MKCIMJ)

OBoj TpubyHan nMa nocTanka 3a CNoroflyBatbe 3a BUHa YTBPAEHA BO CYICKMOT
AenoBHUK. Bo pok o 30 aeHa o NPBUYHOTO MojaByBatbe MO ancexeTo, 06BK-
HEeTUOT Mopa fAa Ce U3jacHM Kako BUHOBEH MM Kako HeBuH.® [pea fa ro npu-
haTu M3jacHyBaHETO 3a BMHA, CYACKMOT COBET Mopa fa buae ybefeH feka

82 O6BuHMTENOT NpoTHB [paxeH EpaemoBuk IT-92-22-A, 22.10.1997 roamHa, ,OanenHo 1 no-
pa3NMYHO MUCTEere Ha cyaujaTa Kacece”, Touku 7-8.

8. Buau rv npasunata 99 v 100 on [lenosHMKOT 3a paboTa Ha XalKuKoT TpubyHan.

8. TMpaswuno 62 (iv) og [lenoBHMKOT 3a paboTa Ha XalKuoT TpubyHan.
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Npu3HaBatbeTo BHA H1NO Ha [OOPOBONHA OCHOBA, AeKa 06BMHETMOT GUN UH-
thopMupaH 3a paboTuTe, fleKa NPHU3HaBaETO BUNO HeJBOCMMCNIEHO M ieKa MO-
cToene [0BOMHO (haKTH 33 WU3BPLUEHOTO KPMBMUYHO [1€10 M 3a YUYecTBOTO Ha
06BMHETHOT BO MCTOTO.%

[MpaBunoTo 62 ter npefsmayBa NOCTanka 3a Cnoroaysake 3a BuHa. OBa MM 0BO3-
MOXYBa Ha 06BMHUTENOT M Ha oabpaHaTa Aa ce COrnacaT AeKa - 0TKaKo 06Bu-
HeTMOT Ke Ce U3jaCHM Kako BUHOBEH — 0OBUHMTENOT MOXKe Aa NoaHece bapatbe
3a M3MeHa Ha 0OBMHEHMETO M [1a NPeaNoXu oapeLeHa KasHa UM OMncer Ha
Ka3Ha, OJHOCHO [1a He Ce CMPOTMBCTaBM Ha bapareTo o, 06BUHETMOT 3a KOH-
KpeTHa Ka3Ha MK oncer Ha Ka3Ha. CyackMoT CoBeT He e 06Bp3aH Aa NOUMTYBa
BakoB foroBop. CyACKMOT COBET MM OCYLEHO TPOjua 06BUHETH HA MOBUCOKM
3aTBOPCKM Ka3HM o[, OH1e npeasuaeHn Bo [oroBopoT 3a npu3HaBakbe BUHA.%
MpaBnnoTo NpeaBuayBa CNOrofyBake 1 0KoNy 06BUHEHUETO U OKOMY Ka3HaTa.

Cyackata npakca Ha TpubyHanoT Hanara CyCKMOT COBeT - Npeq fa npudat
npu3HaBatbe BMHA - Aa buae ybeaeH aeka 06BUHETUOT € MeHTaNHO cnocobeH,
fieKa ro pa3bupa 06BMHEHMETO M NOCNEAMLMTE Off MPU3HABAHETO BUHA, feKa
He TpMen 3aKaHu UM HeCOOBETHU NPUTUCOLM A NPU3HAE BMHA, KakKo M1 [eKa
NpU3HaBaeTo BUHA Ce TeMeNM Ha [OBOMHO NPaBHM aKTH U ja pednekTupa
L|eNnocTa Ha KPUMUHANUTETOT.

[lorosopuTe 3a Npu3HaBakbe BUHA MOpa Aa buaaT HanuiaHK 1 aa My buaart
jaBHO 0benoaeHeTH Ha cynoT. Bo qorosaparbeto 3a npusHaBatbe BUHA YUeCTBY-
BaaT caMo O6BUHMTENCTBOTO M 0abpaHaTa, HO He U cyaunTe. OBBUHUTENCTBOTO
MOXe 1@ [IOCTaB1 U3MeHeTO 0bBMHEHMe Koe Ke MOHYAM TOUKM 3a Kou 06BM1HE-
TMOT 61 MPU3HaN BUHa BP3 OCHOBa Ha [loroBop 3a Npu3sHaBatbe BUHA.

He noctou yTBpaeHa npoueaypa HUTY npakca. O6BUHUTENCTBOTO He MOpa Aa
ro MeHyBa obBuHeHneTo. OBBUHETMOT He Mopa fia My NoHyau noMoll Ha ObBu-
HWUTENCTBOTO. 3a BpeMe Ha pacnpaBaTa 3a OipeflyBatbe Ka3Ha, CTPaHKMTE MOXe
[a u3BefaT aokasu. Ha npumep, O6BMHMTENCTBOTO 61 MOXENO Aa MOBMKA

8. Mpasuno 62 bis op [lenoBHMKOT 3a paboTa Ha XalLKMOT TpMbYHan.

8. Q68MHUTENOT NpoTvs Momup Hukonmk 1T-02-60/1-2 ocyautenHa npecyaa, 02.12.2002 ro-
auHa ([loroBopot 3a B1Ha npeasuaysaiue 15 - 20 rognHm, a KasHaTa M3HecyBalle 23 roauHu
3aTBOp); O6BUHMTENOT NpoTuB [paraH Hukonuk IT-94-2-S, ocyautenHa npecyaa, 18.12.2003

([dorosopoT 3a BWHa NpeaBuayBalle 15 roauHu, a KasHaTa U3HecyBalle 27 roauHM 3aTBOP);
06BuHUTENOT NpoTHB MunaH babuk IT-03-72-S, ocyautenHa npecyaa, 29.06.2004 rogmnHa
([lorosoporT 3a BuHa NpeasuayBalle 11 roguuu, a kasHaTa u3HecyBalle 13 rofuHu 3aTBop).
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XXPTBM MM BelTauu, oabpaHaTa MOXe Aa ro NoBuMKa 06BMHETMOT M f1a U3Befe
[10Ka3u BO BPCKa CO KapaKTepOT Ha 0ApefeHn NMYHOCTH, AOAeKA CYACKMOT
coBeT 61 MoXXen ja Npe3eHT1pa [OKa3M 0 CBOM BEeLUTALM.

3a pa3nuka of Toa Kako e Bo bocHa u XepuerosuHa, Ha npuMep, Bo XalKnoT
TpubyHan He NOCTOM CTaTyTapHO OTKaXyBatbe 04 NPABOTO Ha 06XKanyBatbe npe-
CY[a “3peyeHa BO COrnacHocT co [loroBopoT 3a Npu3HaBatbe BUHA. O6BUHU-
TENICTBOTO MOXeE /1 AOrOBOPU eLHO TaKBO OTKAXXyBakbe Kako fen o [loroBopor,
kafe ke buge yTBpAeHo Aeka 06BUHETMOT HeMa Aa Ce XXanu [OKONKY U3peye-
HaTa Ka3Ha e BO paMKuTe Ha AeduHupaHuoT oncer.?’

Mo neHec, 20 06BMHETH Ce MMaAT cnorogeHo co O6BMHUTENCTBOTO 33 NPU3HA-

Batbe BUHa. CnepyBaaT TpU NpUMepU KoM NOKaXKyBaaT Kako XallKuoT TpubyHan

nocTanysa BO MOrNef Ha CNOroAyBakeTo 3a BUHA:

= CnyuajoT Ha lapko Mpfa ce oaHecyBalle Ha youcTBoTo Ha Hapg 200 6ocaHCKM
MYCNMMaHu Kaj MectoTo KopukaHcke CTujeHe 6incKy 4o nnaHuHaTa Bnatwmk
Bo bocHa u XepuerosuHa Bo aBryct 1992 roguHa. Okony 1200 umsunm o
XpBaTcka M 60LHauKa HALMOHANHOCT bune 3eMeHu o[ KOHLLEHTPALMOHM f0-
ropu co aBTobYCH, NpM LWTO UM BUNO KaxkaHo Aeka Ke buaaTt pasmeHeTn. Hapg
200 Maxku bune cMMHaTK 0ff KOHBOjOT CO aBTOBYCH M OfIHeCEHM CO NocebHM
aBTObYCH [10 eiHa KNKCYypa Kade bune ersekyTMpaHu Co cTpenatbe Bo 6u-
31Ha Ha efiHa Kapna. Mpra - noaMuMcKM cny6eHuK Koj yuecTByBasn Bo you-
cTBaTa, 61N 06BMHET 3a UCTpebyBatbe KaKo 310CTOPCTBO MPOTMB YOBELUTBOTO,
3a YOUCTBO KaKo MOBpe/a Ha 3aKOHUTE MM 0bMYanTe Ha BOjyBaETO, KaKo
M 32 HEYOBEUKM [ieNla KaKo 3/10CTOPCTBO NMPOTUB YOBELITBOTO. TOj CKNyumn
nucMeH [loroBop 3a Npu3HaBatbe BUHa co O6BUHUTENCTBOTO Cropef Koj Npu-
3HaN BUHA 3a [B€ Of TPUTE TOUKM Ha 06BMHEHMETO. Mpra ro Npu3Han cBoeTo
y4yecTBO BO MacakpoT. OO6BUHETUOT, efieH NpexuBeaH Off MacakpoT U efieH
NPEeTCTaBHMK Ha 34PY)KEHMETO Ha XPTBUTE CBeOYENe Ha POYMILTETO 3a OA-
penyBare Ha Ka3HaTa. [loroBopoT 3a Npu3HaBatbe BUHa ro 0b6Bp3an Mpra aa
copabotysa co O6BUHUTENCTBOTO, @ 0OBUHWUTENOT UCTAKHAN [ieKa MOMOLLTA
nobueHa on o6BMHeTHOT Mprfa buna 3HauMTenHa (BO efleH aHeKC [10CTaBeH
Kako aoBepnuB fokyMeHT). CyackuoT coBeT npudhaTin fieka copaboTkaTta 1
MpU3HaBatbETO Ha BMHATa Ce ONIECHUTENHU OKOMTHOCTM M fieKa TUe MOMOorHarne
[la ce yTBpAM BUCTMHATA 3a KPUBMYHOTO A1EN0, CO WTO 61 MOXeno aa ce
oxpabpu nomupysatbeto. O6BUHUTENCTBOTO Npenopaya KasHa og 15 go 20
rofiMHu 3aTBOp, a oabpaHaTa nNpenopava kasHa oa 15 rogmuun. Cyackuot

8. Ha npumep, Bo ObsuHmTenoT npotms CtesaH Togoposuk IT-95-9/1, ocyautenHa npecyna,
31.07.2001; O6BuHMTENOT NpoT1B MunaH Cumuk IT-95-9/2, ocynmtenHa npecyna, 17.10.2002 rog,.
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88.

89.

coBeT oapeam kasHa of, 17 roanHu 3ateop. MNpecynata He bele obxaneHa.®
Bo Cynot Ha buX nMalue apyrv KpMBUYHM rOHEHa 33 MCTOTO KPUBMUHO AEeNO0.
Bunjana MnaBwuk belue uneH Ha NpetcefaTencTBoTo Ha Penybnuka Cpncka
Bo bocHa 1 XepuierosuHa 3a BpeMe Ha KOH(IMKTOT. Taa belue 3aefHUYKM
o6BuHeTa co PagoBaH KapaLmK 3a reHoLm, COy4eCHULITBO BO reHouua, Npo-
rOHM, UcTpebyBatbe M YOUCTBA, ilenopTaLMja M HEUOBEUKM aKTU KOM MPeTCTa-
ByBaaT 310CTOPCTBA NPOTMB YOBELLTBOTO. Taa notnuwa [lorosop 3a Npu3HaBate
BMHa co O6BMHKUTENCTBOTO, a fien oA [loroBopoT belue 1 hakTUUKaTa OCHOBA
33 NpM3HaBakeTO BMHA KOja Ce cocToewe of 5 cTpaHuuu. Taa ce u3jacHu
KaKo BUHOBHa 3a €fIHa TOUKa 0[] 06BMHEHMETO (MPOroHMUTE), @ CYACKMOT COBET
My 40380/ Ha O6BUHMTENCTBOTO a M MOB/EYE MPeocTaHaTUTe TOuKM. Bo nu-
CMeHaTa (haKTUUKa OCHOBA 3a MPM3HABAHETO BMHA, M-faTa [NaBWMK NpusHa,
Mefy apyrute paboTu, Aeka nokaHyBasa 1 NOTTUKHYBaNa NapaBOeHU CTPYK-
Typu o Cpbuja Aa MM NoMorHaT Ha cunute Ha bocaHckute Cpbu Bo nocTur-
HyBatbeTO eTHMYKa nogenba CO MpUMeHa Ha CuMa, Kako M fAeKa Tu
NoALPKyBana NPOroHMTe NPeKy Hej3MHOTO YYeCTBO BO PAKOBOAHATA CTPYK-
Typa Ha bocaHckute Cpbu. O6BMHEHWETO HaBefe 37 onwwTiHKM Bo bocHa u Xep-
LieroB1Ha BO Kou MMano nporoHu. O6BMHUTENOT M3jaBM/ AeKa BO OTCYCTBO Ha
Mp13HaHWe 3a BUHA, COOABETHA Ka3Ha 3a r-raTa [naBLumnK 6v buna goxuBoTEH
3aTBop. Torauu r-fata lNnaswwmk 6una Ha Bospact o 72 rogmuu. O6BuHUTEN-
cTBOTO Nobapano ka3Ha oa 15 ao 25 roamnu, a ogbpaHata usjasuna aeka 8
rofiMHu 3aTBOp 61 61NO COOABETHA Ka3Ha.

CyAcKuoT COBET OLLeHMN [leKa Hej3MHOTO Npu3HaBakbe Ha BUHaTA, [ObpoBoN-
HOTO NpefaBatbe Ha TPUOYHANOT, Hej3uHaTa BO3PACT U MOCTKOH(IMKTHOTO
OJHecyBatbe Ce 0NIeCHUTENTHM OKONTHOCTH M ja ocyaun Ha 11 rogmuu 3aTBop.
HuepnHa op cTpaHKuTe He ja obxanu npecypata.®

Tpet npuMep e cnyyajoT Ha [iparan HuKonuKk, KOMaHAAHTOT Ha NOropoT 3a
3apobeHuum Bo 6nm3nHa Ha BnaceHunua Bo bocHa 1 XepuierosuHa, kage cTo-
TMLM MYCTIMMAHCKM UM APYrY HECPTICKM LIMBUNM BUNe ApXKEHU BO HEYOBEUKM
YCNOBM 3a XMBOT. MIMano ybucTsa, cunyBarba M Madetba. Toj b1n obBuHET 3a
MPOrOHM KaKo 310CTOPCTBO NPOTUB YOBELUTBOTO, @ HEKOJIKY FOAWHM MO He-
rOBOTO ancete, Ha LeHOT Kora Tpebano fa 3anoyHaT OApeaeHu CYLCKM po-
uMWTa 3a AaBatbe u3jaBu, . Hukonuk co OBBMHMTENCTBOTO MOCTUrHAN
[loroBop 3a npu3HaBatbe BUHA, BO KOj TOj Ce COrNacun o HaBoauTe BO 00BK-
HeHMeETO (KaKo (haKTHUKa OCHOBA 3a NMPU3HABaETO BMHA). Toj, UCTO Taka, My
0b6e3bennn oapeneHa nomow Ha O6BuHKUTENCTBOTO. OBBUHUTENCTBOTO Npe-

O6suHuTenot npotus [lapko Mpra IT-02-59-S, ocyautenHa npecyaa, 31. 3.2004 rog.
O6BuHMTenoT npotvs bunjaHa MMnaswuk IT-IT-00-39&40/1-S, ocyautenHa npecyaa,
27.02.2003 rop.
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nopayano KasHa o 15 roamnnu 3atBop. OnbpaHata ce cornacuna. Merytoa,
CO OBa He Ce Cornacun CyackMoT COBeT, Koj ro ocyamun r. Hukonumk Ha 23 ro-
AMHM 3aTBOP, LiIeHejKM aeKa [LenaTta ce of TakBa NpMpoa WTO KasHa og 15
roauHu bu buna HenpaseaHa.’”® HUKonuK ja obxanmn npecynata. Anenauuo-
HMOT COBET ja HaManun Ka3HaTa Ha 20 roguHuM, BP3 OCHOBA Ha TOa LUTO CyA-
CKMOT COBET MOrpeLuns BO OApeLyBatbeTo Ha TOUHOTO aHTULMMMPAHO BpeMe
LITO 06BMHETHOT 61 rO MOMMHAN BO 3aTBOP Npef ocnobonysatbe. Anenaumo-
HWMOT COBET ja OTchp/IMA OCHOBATA 3a XanbaTa Aeka ,CyACKMOT COBET NOCTa-
BMN e[lHa MCKYUMTENIHO BUCOKA CTApTHa MO3MLMja 3a 3aTBOPCKaTa KasHa".”!

5.3. MeryHapogeH kpusuueH cyp (MKC)

CratyTtoT Ha MKC 3a npu3HaBareTo BMHA ro KOPUCTHU M3pa3oT ,admission of
guilt” HamecTo ,plea of guilty”. OBa e pe3ynTaT Ha KOMNPOMMCOT MOCTUTHAT No-
Mefy fieneraummure o 061UajHOTO M KOHTUHEHTANHOTO NPaBO 3a BpeMe Ha npe-
rosopute Bo 1998 roaumHa.

Ha caM1oT noyeToK 0f cyaereTo, 06BUHETUOT MOXKE [1a Ce M3jaCHM KakKo HEBMH
Wnu aa ,,Np13Hae BuHa".’?

UneH 65 ja ypepyBa nocrtankaTa 3a npu3HaBatbe BUHa. Of CYACKMOT COBET Ce
6apa aa yTBpaM Aanu 06BUHETMOT MM pa3bupa NpMpoaaTa Ha NPU3HABaLETO
BMHa W NOCNeaMUMTE Of UCTOTO, 06BUHEHM]aTa MPOTMB HETO U MaTepujanuTe Kou
ce npe3eHTUpaHu NpoTu Hero. CyacKMOT COBET NOTOA LieHW [anu ce YTBPLEHH
eceHuUMjanHuTe haKTh Kou ce NoTpebHM 3a [LOKaXKyBatbe Ha KPUBUYHOTO Aeno.
CoBeToT MOXe Aa nobapa [ONONHATENHM [LOKA3M MNM [ia FO UCMPATU NpeaMeTOoT
Ha cynetbe. UneH 65 (5) nponuiuysa feka pasroBopute noMery 06BUHUTENOT U
oabpaHaTa BO BPCKa €O ,MoAMdMKaLMja Ha 0OBMHEHMETO, MPU3HABaETO BUHA
MNK Ka3HaTa He ce 06Bp3yBauku 3a cypot”. CornacHo co npasunoto 139, cymort
MnoToa [IOHeCyBa Of/TyKa BO BPCKa CO NPU3HABarETO BUHA.

CymoT Mopa [ia NOTBpAM AeKa 0OBMHETMOT AobuN ,, [OBONHO KOHCYNTaLMM Of
aflBoKaToT” npea Aa NpudaTi NpusHaHMe Ha BUHa.”

9. ObBuHMTENOT NpoTHB [IparaH Hukonuk IT-94-2-S, ocyautenta npecyaa, 18.12.2003 roa.
91 O6bBuHMTENOT NpoTHB [IparaH Hukonuk IT-94-2-A, npecyaa no xan6a, 04.02.2005 rog,.

2. Ynen 65 (8) (a) op CratyTtoT Ha MKC.

3 YneH 65 (1) (b) oa CratyToT Ha MKC.
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[okonky cynot ro oTchpnm [loroBopoT 3a Npu3HaBakbe BMHA, UCTOTO MOpa [1a
ro obpasnoxu. Cynot Moxe fia ro oTp/u Npu3HaBarbETO BUHA M [la [0 ynaTu
npeaMeToT Ha cyaete.’

CypnoT Moxe Aa npudaTv NpM3HaHKUe Ha BUHA, HO M ia nobapa oa O6BuHUTEN-
CTBOTO A M3Befe JOMONHUTENHM [OKA3M [OKONKY BepyBa [eKa ,e notpebHa
nowenocHa NpeseHTaLmja Ha (haKTUTe Ha ClyyajoT BO MHTEpeC Ha NpaBaarta, a,
npep cé, Bo MHTepec Ha XpTeuTe” - uneH 65 (4). CtatytoT 1 [lenosHukoT Ha MKC
He NpeBMAYyBaaT KOHKPETHO 1eKa NPMU3HABAHETO BUHA NPETCTaBYBa ONECHM-
Te/IHa OKOJHOCT 3a Ka3HaTa, Ho copaboTkaTa CO CyAOT ja CMeTaaT 3a OfleCHM-
TeNleH MOMEHT.

CnorofysatbeTo 3a BMHA, MAKO HE e eKCMIULMTHO NpeaBUaEeHO, He e HUTY 3a-
BpaHeTo 1 Ce UMHM fieKa e npefsuaeHo co [lenosHukot. CyaoT 10 AeH-AeHelleH
HeMa CNyyau Ha MPU3HaBatbe BUHa.

5.4. Esponcku cyps 3a yoBekoBu npasa (ECUIN)

lMpakcaTa Ha oApefyBabe Ha Ka3HUTE e ype[ieHa ofi CTPaHa Ha HaLMOHAMHUTE
cynosu. Man 6poj cnyyaun Kom ce HenocpeiHo GUTHM 3a MpakcaTa Ha oapeay-
Batbe Ka3Ha gowne go ECYM.

EnHa obnacT o NpaBoTo 3a YOBEKOBM MPaBa KOja € AMPEKTHO pefieBaHTHa 33
0Ba € OTKaXKyBatbeTo 0/ UsieH 6 - MPaBOTO Ha MPABUYHO CYfieHbe — KOe e UMMIK-
LIMTHO KOra Ce AoroBapa NpoLeaypa CiMuHa Ha UTanujaHckaTa abbreviato.

Esponckuot Cyp aMpekTHO ro pasrnegysalle oBa npatake. Toj ja npeasuae
npeaHoCTa 3a 06BUHETMOT, AOKONKY € 06BMHET, 3a A0OMBatbE HA LOCTA HaMaNeHa
Ka3Ha, Kako M Ha HEMOXHOCTa Ha 0OBMHMTENCTBOTO Aa CE XKa/M Ha Ka3HaTa Koja He
HaBneryBa BO NpaBHaTa KapakTepusalumja Ha aenoto. MeryToa, Bo UCTO BpeMe,
T0j 3abeneXa AeKa Toa 3HaUM HaMasyBatbe Ha NpoLeaypPanHUTe OCUIYPUTENHM
MepKM CO TOa LUTO He Ce MOYMTYBA NMPABOTO Ha jJaBHOCT BO MOCTanKaTa Kako U Aa
Cce npe3eHTMpaaT AoKa3M 1 Aa ce cocnylysaaT ceepoum. YneHot 6 of KoHBeHLM-
jaTa He 1 3abpaHyBa Ha IMYHOCTA 1A CE OTKaXKe 0/ OBME NpaBa Crope[ Herosa Uin
Hej3MHa Bofja, HO OTKaXYyBaHEeTO MOpa Aa buae LenocHo. M HeMa npaluatba of
jaBHa MOMMTHKA KOM ja HAManyBaaT BaXXHOCTa Ha OBME OTKa)KyBatba 0f Npasa.’

94 UneH 65 (4) og CtatytoT Ha MKC 1 Mpasuno 139 op [enosHukot Ha MKC.
9. Ckonona npotus Utanuja (6p.2), ann. 10249/03, on 17 centemspu 2009 rogmHa.
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lMpaBaTa WTO rM rapaHT1pa uneH 6 og EBponckaTa KOHBEHLMjA 3@ YOBEKOBM
npasa (EKYM) 3anouHyBaat BegHall OTKAaKO NULIETO Ke buae M3BeCTeHo 3a 06-
BMHEHWETO WTO 06BMHWUTENOT MMa HaMepa [a ro NoaurHe - 6e3 ornep Aanu 06-
BMHEHMETO e NoJHEeCeHOo [0 CYAOT MK e noTepAaeHo.” OBa MMa BNMjaHKe BpP3
npoLecoT Ha AoroBapatse BUHa noMery O6BUHUTENCTBOTO M 0fbpaHaTa M Bp3
HAYenoTo 3a €HAKBOCT Ha OPYXXjeTo.

Osa Haueno 6apa eiHaKOB TpeTMaH Ha C1Te 1La npeq cyaoT. EBponckuot cya
ro MMa jafieHo CeHOBO TONKYBakE: ,,...Ha CEKoja 0 CTpaHKMTe Mopa Aa U ce
[lafie pa3yMHa MOXHOCT 3a [ia ro Npe3eHT1pa CBOjOT KOHLLENT Ha oabpaHa unu
00OBMHEHME - BKTyUMTENHO M CBOMTE AOKA3M — M0/ YCNIOBM LUTO HE ja CTaBaaT BO
Cepu1o3HO NnoapeaeHa nonoxba Bo 0AHOC Ha CNPOTUBCTaBEHATA CTPpaHKa..."?’

Kaj cnoroayBatbeTto 3a BMHa Ce UMHM [leKa 0OBUHUTENOT MMa BapeM noyeTHa

npeaHocT. Bo eneH ussewrtaj Ha OBCE ce Benu:’
»BO KOHTEKCTOT Ha CroroayBareTo 3a BUHA, OBAa HAYENO MMA UMMIMKALMM
3a CTEMEHOT [10 KOj MOCTOM e[IHAaKBOCT Ha NperoBapayka MoK nomery obsu-
HUTENOT M OCOMHUYEHUOT Unu 0bBUHETUOT. Bo npakca, Hajoobap HaumH 3a
BO€HauyBakbe Ha nonoXbaTa Ha CTpaHKMUTE e 06BMHETHOT Aa Ao6MBaA NOMOLL
oA 6paHWUTENOT BO MPOLLECOT Ha floroBapatbe. [MoHaTaMy, CKNyyyBareTo Ha
[loroBopoT 3a Npu3HaBatbe BUHA CaMO OTKaKo Ke buae noTeBpAeHo obBuHe-
HWMETO, HO NMPEA U3jacHyBatbe Ha 0OBUHETUOT KaKo BUHOBEH, UCTO TaKa, 01
BO MPU/Or Ha BOe[jHauyBatbe Ha MperoBapaykaTa MOK NoMery ctTpaHkure.”

O6BHHETHMOT 61 MOXKEN Aa ce Hajae BO MOHENOoBO/Ha NonoXba ako ce cnoroau
3a Npu3HaBakbe BMHA Npea Aa buae NoTBpAeHO 06BUHEHUETO UNM Npef, 0OBY-
HeHueTo fa buae nogHeceHo fo cyaot. OBa e Taka Of NPUYMHA LITO BO Taa
tha3a 06BMHETMOT MOXKe f1a He € 3ano3HaeH Co [loKasuTe WTo rM uMa OBBUHK-
TeNCTBOTO, MOPa/M LITO He € BO coCTojba fia AoHece ofyka basmpaHa Ha WH-
(hOpPMMPAHOCT 3a TOa KaKo [1a Ce MU3jacHM Mo 0JJHOC Ha 0BBUHEHMETO.

O6BMHETHOT, UCTO TaKa, b1 MOXen [la ce Hajae BO NOHEMOBOHA NonoXxba ao-
KOJIKY Ce Croroay 3a npusHaBake BUHa 6e3 NpeTxo4HO cooaBeTHO obenofe-
HyBatbe Ha [OKa3uTe Off CTPaHa Ha 06BMHUTENOT, Koe e NoTpebHO 3a Aa Moxe
06BMHETMOT [ loHece oA/yKa ba3npaHa Ha MUHDOPMMPAHOCT M Ha COOMIBETHM
NPaBHU COBETU.

% [leseep npotus benruja, A-35, 27. 2.1980 roguHa, Touka 46.
9. [lomb6o bexeep b.B..npotns Xonanauja, A-27, 27.10.1993 roguHa, Touka 33.
9. U3gewrTaj Ha OBCE 3a [loroBopuTe 3a npu3sHaBake BuHa of 2006 rogumHa, cTp. 10.
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[loroBopoT 3a Npu3HaBake BMHA, O4HOCHO MPU3HABAHETO BUHA, BO CYLITUHA
3HauM OTKaXKyBatbe Of MPABOTO Ha cydewe. 3a fa buae BanuaeH, loroBopoT
Mopa fia buae jaceH no osa npatuarbe. JIMLeTo MoXe Aa ce OTKaXe Off CBOETO
MNpaBo Ha MpUCTan Ao CYA, HO OTKAXYBAHETO He CMee Aa UMa ,[aMKa Ha npu-
HyAa Unu NpuTncok”.”’

3aT0a, 106POBOHOCTA € CYLITUHCKUOT MOMEHT BO CMOro/yBakeTo 3a BUHa, CO-
MacHO CO NPaBOTO 3a YOBEKOBWTe MpaBa. EBPONCKMOT cya oLeHnn feKa uneH
6 He e noBpeieH BO CMCTeMUTE Kafie 0OBUHETMOT Ce M3jacHyBa KaKO BUHOBEH
Ha NOYETOKOT Of1 CyACKaTa MOCTankKa 1 Kajie He Ce 0flp)KyBa POUMLLTE BO BPCKa
CO BMHATa M/IM HEBUHOCTA TYKY CaMo BO BPCKa CO Ka3HaTa, Nof yCnos Aa no-
CTOjaT COO/IBETHM 3aLUTUTHU MEXaHW3MM 3a CripeUyBatbe 310ynoTpebu (Kako Bo
ObeaunHetoTo Kpanctso).!®

99 [leeep npotus benruja, A-35, 27. 2.1980 roguHa, Touka 46.
100. K, npotns ObeguHetoto Kpanctso 6p. 5076/71 CD 64 at 67 (1972). Bo oBoj ciyyaj, co-
OfIBETHM 3aLLUTUTHM MEXaHWU3MM KOM Ce CMeTaa 3a co06pa3HM co uneH 6 (1) bea cregHuse: cy-

AujaTa fa e ybefieH fieka 06BUHETHOT v pa3bupa nocneauumTe o CBOETO NpU3HaBatbe BUHA
M HEroBOTO NMpU3HaHKeE Ha BWHa [la buae eBUIEHTUPAHO.
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AEN 3
YIATCTBA 3A CT1OITOLIYBARETO

1. ONWT NPErNEA HA CNOrOA1YBAHETO 3A BUHA

Bo HoswoT 3KIT ce BoBeAyBaaT pa3nMuHM HOBM MHCTUTYTM/MOCTANKM M MEXAHU3MM,
KOM NOTEeKHYBaaT 0[] aKy3aTOPHWUTE CMCTEMM, @ Mery HUB Ce jaByBa M MOXHOCTA
3a cnorogayBatbe 3a BUHa. CnoroflyBareTo 3a BUHA NPeTCTaByBa NOCTUrHYBakbe
[0roBOP - KOj, Cenak, Ha KpajoT Mopa Aa buae npudateH 1 ofobpeH 1 of cy-
AMjaTa - BO 0AHOC Ha 06BMHEHM]aTa, NPM3HABAETO Ha BMHATA M Ka3HaTa, WTo e
perynupaHo Bo lNornasjeto 29. CnoroayBateTo 3a BUHA HE € HALITO NOPa3IMYHO
Of} Koj 61no apyr NpoLiec Ha NperoBapatbe, BO PAMKM Ha KOj LieNTa e 06BUHUTENOT
na ce ybeam na ro otpdiv 06BUHEHUETO MK, NAK, [l 'M HAMaM OCHOBMUTE Ha
MCTOTO M a NpMchaTH NOMOBO/HA Ka3Ha 3a 06BUHETOTO NKLLE, KOja Ke buae oLie-
HeTa KaKo npudaTi1Ba M COOfIBETHA M Of CTPaHa Ha CyAeuKMoT cyamja (moHa-
TaMy BO TEKCTOT MMeHyBaH Kako cyauja).’”" Bo ocHOBa, LienTa Ha CrorofyBateTo
33 BUHA € LieNIOKYMHMOT Ciyyaj fia b1ae paspeLleH Bo eHa CKpaTeHa nocTanka:
HAMeCTOo [la ce MMHYBa HU3 efieH CYL,CKM NPOLLEC, 3a Koj e NoTpebHO MHOry BpeMe
W pecypcu, 06BUHETOTO IULLE CE COrNacyBa C8ecHO, Pa3yMHO U gobpoeosTHo fia ja
npu3Hae BUHaTa, CO NONIHO pa3bupatbe feKa 3a BO3BpaT Ke fobue MHory nomno-
BO/IHa Ka3Ha, BO criopeifa co oHaa Koja b1 ja ;obuno aokonky buae ocyaeHo Bo
CyAcKa noctanka. CnorofyBakeTo 3a BUHA € MOXHO MO OTMOYHYBAHETO HA
MCTPaXKHaTa MoCTarnkKa, kora 06BUHUTENOT BEKe MMa ,,0CHOBM 33 COMHEBatbe" leKa
OApefieHo NuLie U3BPLUMNO KPUBMUHO Aeno%?, Ho npen 06BMHETOTO inLe Aa
bupae ncnutaHo 3a npsnat'®, CnoroayBakeTo 3a BUHA BO rofieMa Mepa CTaHyBa
NoeIHOCTaBHO [I0KO/IKY 0OBMHETOTO MWL fIoTOraLl ce bpaHeno co Monyere!®
W [LOKOJIKY a[iBOKATOT Ha ofbpaHaTa MMa LLeNIoCeH NpucTan JO AOKYMEeHTa-
umjata’® u pokasute Ha O6BUHMTENCTBOTO.

101 Bynete ro uneH 39(2), co Koj Ha 06BHUHKTENOT My Ce jaBa MpaBo M 0bBpCKa ,, Aa NperoBapa
¥ ia ce cnorofyBa co 06BMHETMOT 3a NPM3HaBatbe Ha BUHA, Ha HAUMH W MoJ YCNIOBM onpeje-
NIEHM CO 0BOj 3aKOH", KOra KPUBMUYHOTO [1€/10 Ce FOHM Mo ClyxbeHa AoMKHOCT.

102 Byynete ro MNornasjeto 21 op 3KI.

103. Bygete ro Mornasjeto 22 op 3KI1. Bugete ro v unex 206(1)(2).

104 Bypnete ro unex 69(2).

105 Byypete ro uneH 79.
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Bo oppeaeHu npaBHM CUCTEMM M TPaAULMK, 0OBMHYBAHbaTa MOXAT fla buaaT oTdhp-
neHu, 6e3 pasnuka Ha pacnonoxueuTe fokasu. Toa BoobuyaeHo e npudaTinBo
BO CUCTEMMUTE Ha 06MUajHO NPaBo, Kafie TOBAPOT Ha AOKAXXYBakE BO LLeNOCT My
npunara Ha 06BMHKUTENOT. MeryToa, BAaKBMOT NpUCTar, ONLUTO 3eMEHO, He e NpudaT-
JIMB BO CMCTEMUTE HA KOHTMHEHTANIHO MPaBO, KaJe TOBApPOT Ha AOKAXYBakE M
ybenyBatbe My Npunara Ha cyaujaTa, Koj € 3a40/KeH [1a ja YTBPAM objekiliueHallia
MatiliepujanHa sucitiuHa. lMocnegoBaTeNnHo, BO CUCTEMUTE HA KOHTUHEHTAHOTO
MPAaBO - KAaKO LUTO € OHOj BO AP)KaBaTa — MOXXHOCTUTE 3a CMOTOo/yBatbe 3a BUHa Ce
OrpaHMYeHM eIMHCTBEHO Ha CMIOroAyBake 3a Ka3HaTa, 3aToa WTo 61 61Nno HeeTHy-
HO 3a MaKeLOHCKMOT KPUBUYHO-MIPABEH CUCTEM CyaMjaTa Aa He 0bpHe BHUMaHME Ha
(haKTUTe 1 13 ja 3aHeMapu cBojaTa 06BpCKa 3a YTBPAYBatE Ha MaTepujanHaTa
BMCTMHA'%. MMajKku ro ceto Toa npeaBua, BO 04peAeHN KOHKPETHU CUTYaLIMK
MOXXaT Aa NOCTOjaT MOXHOCTH [ia ce ybeau jaBHMOT 0OBUHUTEN [ieKa BO MHTepeC
Ha NpaBAaTa e Aa ce 0Tchp/aT HeKoM o, 0OBMHYBakbaTa, 3aT0a LUTO, M MOKpPaj np-
BMYHATa OLieHKa Ha PacroNoXuBKUTe [0Ka3W, AOMNONHUTENHATa aHa/M3a NOKaXyBa
[eKa TakBuTe 06BMHYBaHa Tpeba aa buaaT oTdpneHu nopaam HeflOBONHO [LOKA3M.
Bo cekoj cnyyaj, 6e3 pa3nuka fanu ce paboTu 3a KOHTUHEHTAIHAOT NPaBEH CUCTEM
WMNK 3a CUCTEM Ha 0bMYajHOTO NPaBo, Ha KPajoT, Cenak, Cé 3aBuUCK of CyaunjaTa 1
Of HEroBaTa OAnyKa fanu Ke ja npudatw, Ke ja MoandukyBa Unm Ke ja onbue
npeanoXeHaTa cnoroa6ba 3a BuHa. TOKMy 3aToa, Npu MPeroBopuTe 3a Crorofysa-
FETO 3a BUHA, LIe/ITa He e CaMo Aa ce ybeay 06BUHMTENOT fieka Tpeba Aa ce NoHyau
MOMoBO/THa 3geJTka 3a 06BUHETHOT, TyKY M Aa ce 0be36eM [ieka TaKBaTa 3geniKa ke
bupae npudaTaMBa 1 3a CyamMjaTa, Koj Ha KpajoT Ke Tpeba fla ofnyyyBa No ucTaTa.

Bo npoLiecot Ha criorofyBatbe 3a BUHa HeMa HULITO MaruuHo. MpoLiecot e MHory
C/IMYeH KaKo OHOj Kora mperosapate 3a nofobpa LieHa Ha efieH Npou3Boj Co
Npo/aBayoT BO HeKOja 0 loKanHuTe npogasHuum. Co apyrv 360posu, ce paboTu
3a efleH BM/ Ha CMOro/yBatbe: 3a KakBa KasHa MoXe fia buae NocTurHaT Merfyce-
OeH 10roBop, CO LieN UCTOTO [ia Ce NOHYAM KaKo Npenopaka Koja Tpeba aa buae
npudaTteHa o cyaujata. Bo ogpenerm ciyyan, Moxe fja Ce Cllyun Bp3 OCHOBA Ha
HOBOOTKPMEHM [OKa3M UM MPETXOAHO HaNPaBeH! rpeLLKM BO 0OBUHUTENHUOT aKT,
fa ce jaBu noTpeba 3a M3MEHM v [LOMOSHYBatba Ha 0OBUHEHWETO, CO LIeN UCTOTO
nonpewusHo Aa rv pednekT1pa akT1Te Ha CyyajoT M Aa 'Y 3a10BONM bapatbaTa
KOM NpOou3neryBaat ofi KoMBMYHMOT 3aKoH. Bo TakoB ciyyaj, efieH fien of npoLecot
Ha CrorolyBatbe 3a BUHa Ke BKNy4yBa AMCKYCHja 3a TOa Aau TaKBUTE NPOMEHM Ha
06BUHUTENHMOT aKT MOXAT COOABETHO 1a b1AaT HanpaseHu. Tyka He ce paboTu

106. Byypete ro uneH 484, MpenMeT Ha CrorofyBarbeTo € BUAOT M BUCMHATA Ha KpMBMYHATA CaHKLMja
LITO Ke ce Npeasioxu Bo npeasior-cnorofbara, a ako MOCTOM COMNACHOCT 0f 0COMHUYEHWUOT
npeaMeT Ha CroroflyBakbe MoXe fia 61/1e U MMOTHO-NPaBHOTO NobapyBatbe Of OLITETEHMOT.
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3a Nasapetbe M 3ab0paBatbe Ha KPMBUYHKTE [ieNla KoM MOpaaT fa buaaT KasHeTH,
TYKy e[JHOCTAaBHO 3a NpaBetbe Ha HEOMXOAHUTE U Pa3yMHU KOPeKLuM Ha 06Bu-
HEHWEeTO 3a M3BPLUEHOTO AEN0, CO LieN LieNIOCHO Aa ce 3eMaT npeasug daktute
BO KOHKPETHWOT C/lyyaj U Aa Ce UCMOUUTYBA 3aKOHOT.

Bo ronem 6poj cnyyan 06BMHUTENOT HeMa fla b1ae NnoaroTeeH Aa Npudati cno-
roaba 3a MKCHO BpeMeTpaeke Ha Ka3HaTa, TyKy Ke npeTnounTa Npeanor 3a
cnoroba co efieH 8peMeHcKU olicez Ha Ka3HaTa, BO PaMKM Ha Koj NofoLHa Cy-
[iMjaTa Ke ro Ofipean TOYHOTO BpeMeTpaetbe Ha 3aTBOPCKaTa KasHa 3a CTOPUTENOT.
Bo paMKM Ha e[1HO BaKBO CLieHap1o, BOOOMUAEHMOT NpUCTan e Aa Cce NoCTUrHe
COrNacHOCT 3@ 3aeMHO NPKUATIMBUOT OMNCEr Ha Ka3HaTa: 0/} eaHa CTpaHa, ,an-
CONMYTHUOT NpUDATINB MUHUMYM", KOj € NpucdaTaMB 3a 0OBUHUTENOT, KaKo
Ka3Ha co Koja Tpeba fia Ce cornacu aaBoKaToT Ha oabpaHaTta, a, Ha Apyra CTpaHa,
,»aNCONYTHAOT NpUATIMB MAKCUMyM* 3@ Ka3HaTa, NPMUATIMB 33 aiBOKATOT Ha
oabpaHaTa, BO 0HOC Ha Koj Tpeba Aa ce usjacHu obsuHMTENOT. [pMcTanoT Ha
orcer 3a Ka3HaTa (Kage MMa ropHa MakCMMasHa M Ao/IHa MUHUMAHa FpaHuMLa) e
BEpOjaTHO HajdhNeKCUOUNHMOT NPUCTAN M pelleHue, BO PaMKu Ha Koj obeTe
CTPaHM MOXAT fla MM Npe3eHTMpPaaT CBOMTE apryMeHTH 1 CTaBOBM.

Mako HMKOraw He MOCTOjaT rapaHLUMM ieKa CyaumjaTta Ke oapeam KasHa, Koja Ke
Ouae BO paMKM Ha NpeasoXKeHUOT Oncer M Ieka HeMa Aa Ce peLly 3a Ka3Ha, Noj
WU Haf TaKa YTBPAEHWUTE rpaHuLM, Cenak, rofieMa e BepojaTHOCTa fieKa Cy-
AMjaTa Ke oapeau Ka3Ha Koja Ke buae BO paMKu Ha NPeAnoXeHUoT oncer of
cTpaHkuTe. CyauuTe ce LLenoCHO He3aBUCHM BO HOCEHETO Ha OANYKUTE, U KaKo
WwTo e obpo No3HATO TakBaTa CBOja HE3ABMUCHOCT LIENIOCHO ja KOpMUCTaT Npu
NPaKTUKYBAHETO Ha CBOMTE IMCKPELMOHM OBNlAacTyBatba. Taka, Npeky obesbe-
[yBatbeTO Ha efleH pa3yMeH Orcer 3a OfMepyBate Ha Ka3HaTa, CyaujaTa MMa
LenocHa cnobosa fia ofipeaM Ka3Ha BO PaMKM Ha TOj OMNCEr M Ha TOj HauMH Aa
ro 3aTBOPM C/TyYajOT UNK, NaK, Aa OAPEAM Ka3Ha HaIBOP Of TAaKBUOT OMCer, Npu
LUTO PU3MKYBa CTPAHKMTE MOTOA [la Ce OTKAXKAT Of NMOCTanKaTa 3a CNorofyBake
3a BMHa U [1a 6apaaT fa ce oaM Ha cygere. Cyauute ce obuayBsaaT a ro of-
6erHaT TOKMy BaKBOTO BTOPO CLieHapM1O: HEMa /IOrMKa [ja Ce TPOLIM BPeHOTO
BpeMe Ha CY[0T M fia Ce OAM HU3 LIeNIOKYMEeH CYACKM NpoLec BO Clyyaj Kora 3a-
[0BONUTENHM W NpUdaTNMBM pe3ynTaT 61 MoXKene 1a Ce NOCTUIHAT U CO eHO
KYCO pouuLLTe 3a CMOroAyBake 3a BUHa.
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CyamjaTa Ha NpeTXoAHaTa NoCTanka He MOXKe [1a y4YeCTBYBa BO MOCTAnkaTa 3a
cnoroaba 3a BMHa, Koja ce 0[BMBa NoMery 06BUHUTENOT M aBOKATOT Ha 0f-
bpaHaTa'”. OTKaKo Ke buae noaHeceHo H6aparbe 3a CNoroayBatbe 3a BUHA, BO
COrNacHOCT co uneH 335, cyaunjaTa MMa 0OBPCKa [la 3aKaXe POUMLLTE COTNAacHO
co uneH 488. CyaujaTa MoXe a loHeCe OfiNyKa CO Koja Ke ja npudaTti cnorof-
6aTa BO COrMacHOT CO YCNoBMTE NponuLiaHu Bo uneH 490, unu Ke ja otdhpnnu,
BP3 OCHOBa Ha uneH 489. [lokonky cnoroabata 3a BUHa buae ycBoeHa M 0fob-
peHa oA cyaMjaTa, Toa aBTOMATCKM 3HauM AeKa obeTe CTpaHKM Ce OTKaxane of
NPaBOTO Ha Xanba Bo OIHOC Ha loHeCeHaTa npecyaa.'®

2. MPOLEC HA CIIOroyBAKE 3A BUHA

CnorofyBateTo 3a BUHA € MHOTY Ba)KHa 3aJaya 3a aiBOKATOT Ha ofbpaHaTa.
Moxebu Ha NpB norneg u3rnega fieka oBoj NPoLLEec My 01 BO KOPUCT Ha 06BM-
HWUTENOT, 3aT0a LUTO MOXe NIeCHO [a 10jAe [0 OCYAUTENHa Npecyaa, 6e3 aa Mu-
HYBa HM3 e[leH [ONT CYACKM NMpoLec, LoAeKa Ha afABOKATOT Ha ofibpaHaTa My
npunara TelkaTa 3ailaya 3a NOCTUrHyBatbe Ha HAjMOBOIHAOT UCXOL, U MOXEH
pe3ynTart 3a KNMeHToT, 6e3 NpuToa [la Ce 0AM Ha Cyaere 1 ia Ce PU3MKYBa OCy-
AUTENHa NPecyfa, NpUapYXyBaHa of, MHOTY CEepMO3Ha, TelKa Ka3Ha. Lienta Ha
a[lBOKATOT Ha oabpaHaTa e Aa ro oCTBapu HajaobPUOT MOXKEH pe3ynTaT 3a
CBOjOT KNMeHT. MMajkn npeasua aeka CeKoj noeauHedeH cnyyaj UMa MHAMBK-
AyanHu hakTi NoBp3aHM CO Hero M nocebHa rpyna Ha Npeau3BuLM, He NOCTOM
eMHCTBEHa (hopMyna: CE& 3aBUCH 0Off KOHKPETHUOT 06BUHUTEN CO KOj Ce copa-
60TyBa, jakuTe CTpaHu 1 cnabocTuTe BO TBPAEHaTa, 0AHOCHO 06BMHEHM]jaTa Of
O6BMHUTENCTBOTO, NPUPOAATA Ha CAMOTO 0OBUHEHME, MPUPOAATA HA CaMuUTe
OKONTHOCTM BO CJy4ajoT, MPETXOAHUOT UCTOPMjaT Ha CTpaHKuTe (0OBUHETOTO
N1Le M XPTBUTE), CYAMjaTa Koj MocTanyBa Mo NpeaMeToT, oKauujaTa Ha Koja
cnyunno (HaBOAHOTO) KPMBMYHO [1EN10 M NIOKaLMjaTa Ha Koja Ce OfiBMBa CyAcKaTa
rnocTanka no KoKpeTH1oT npeaMet. Cute oBME NPOMEHNMBM CE HABOP Of, KOHT-
ponaTa Ha afiBOKATOT Ha ofbpaHaTa. Kako TakeM, TMe ce NO3HaTU Kako Helpo-
MeHnueu ¢akitu. Bo ogpenenu cnyyau, Moxxebu 61 MoXeno 1 aa ce TBPAM AeKa
oApeneH obBUHUTEN UNK cyauja Tpeba fa buae u3zemeH, nopaam HemsbexeH
KOH/IMKT Ha MHTEpeCH, HO OCBEH TOA HEMA LITO MHOTY APYro [a Ce CTOpM,
oceeH [ia ce NpuchaTaT (haKTUTE KaKO TakBM M i C€ BUAM Ha KOj HAUMH EBEHTY-
aNHo T1e B1 MoXene Aa ce UCKOPMUCTAT 3a obMBatbe MaeanHa U KOpUCHa cro-
ronba 3a BMHa 3a 06BMHETOTO NuLe. Kako 1 oa e, aABoKaToT Ha oabpaHaTa

107. Bupete ro uneH 487.
108. Byyete ro uneH 488(5).
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Tpeba Aa 3aMoyHe Aa Ce MOATOTBYBA 3a NPEAMETOT Ha MOTMOJHO UCT HAUMH KaKo
LUTO TOa 61 ro NpaBen 1 JOKOMKY ce NOoAroTBYBa 3a Cyfete, 0AHOCHO CO aHanu3a
Ha NpeaMeToT M HEroBO pasrpadyBatbe A0 HajCUTHU eneMeHTU. [puToa, Moxe
[a ce pa3Bue TeopujaTa 3a KOHKPETHMOT CNyYaj, Aa Ce YTBPAM KOU UCTPaXKHM
aKTMBHOCTM Tpeba Aa ce M3BPLUAT, Aa Ce aHanM3upa nosuumjaTa Ha O6BUHKTEN-
CTBOTO, OJJHOCHO jaKMUTE CTPaHM 1 cNabocTuTe Ha HUBHATa apryMeHTaumja. Bo
CYLUITMHA, KOHKPETHUOT Cnyyaj Tpeba fa ce aHanM3mMpa UCTo Kako fa Ce oM Ha
cynete. CaMo JOKOMKY afABOKATOT Ha ofibpaHaTa AeTanHo ro MoAroTBM Npea-
MeTOT 3a Cyetbe, TOj MMM Taa HAaBUCTMHA Ke NoceayBa M JOBOIHO 3HaeHe U1 No-
AaTOLUM 33 A MOXe [a Hanpasu efHa pa3yMHa NpoLeHa Ha KOHKPETHWOT
npeaMeT u fia buge Bo nonoxba cO0ABETHO [a FO COBETYBA CBOjOT K/IMEHT AaNu
Tpeba aa npucaT 1 fa 3anoyHe NocTanka 3a CNorofyBake 3a BUHA UMK He.

CeTo OHa WTO CnefyBa NOHaTaMy BO PaMKM Ha KPMBMUYHATa MOCTanKa, Koja no-
cefyBa eNleMeHTH Ha aKy3aTOPHMOT CUCTEM, KaKo LUTO €, Ha MPUMep, NPaBOTo
3a cobupatbe ,0Ka3M, BKPCTEHO UCMUTYBAke Ha CBEOLMTE M CMOroAyBake 3a
BMHa, Ce 3aCHOBA PeUnCH LLeNIOCHO, BP3 MAeHTUMKaLMjaTa M M36OPOT Ha Hajmo-
BONHATa Weopuja Ha cyyaj.'” UMajku npeBuA AeKa e OnwTo NO3HATO OTH 3a
CeKOj CNyyaj - nopaam HelipoMeHnusuilie (hakliu — He MOCTOM Lieopuja Ha Cyyaj,
Koja MOXe [la pe3ynT1pa Bo anconyTHa ocioboauTenHa npecyaa, Moxe fa ce
KaXxe [leKa BO HajroneM 6poj ciyyau, CnoroyBakeTo 3a BUHA € MOXHO peLle-
Hue. MIMajKku ro npeasup 0Boj haKT, cenak, Bpeim a ce Nocoun Aeka cliozogy-
earbellio 3a 8UHQA, KAKO TaKBO, HE MPETCTaByBa MOXHA Weopuja Ha C1y4ajoi.
MaKo, MoXKebu OKONMHOCTUTE BO KOHKPETHMOT CNyyaj Ce HajcOOMBETHM 3a Cro-
roJyBare 3a BUHATa - OYMINIejHO 3aToa WTO 61 61N HAjCOOABETHO Ha CAMUOT
MoYeTOK Ha NocTankaTa Aa ce nobapa NoBofeH TpeTMaH Of CyAMjaTa - cenak,
6e3 pasnmka Ha Cé, Mopa Aa Ce U3roTBM Wieopuja Ha cTyyajoil, ako He nopaau
HeKoja Apyra npuumnHa, Toraw 6apemM 3a fa MoXe NPeAMETOT Aa Ce NoAroTEU
3a Cyaetbe, AOKONKY He Buae nocTurHata unm ogobpeHa cnoroaba, Ha Kpajot
O/, MOCTanKaTa 3a CrorofyBakbe 3a BUHaTa.

OTKaKo cnyyajoT Ke buae LLeNoCcHO aHanM3MpaH v Ke bupe 3aBplueHa Koja buna
noTeHUMjanHa UCTpara, CeKoja CTpaHa Tpeba Aa u3Beye COMCTBEH 3aKNYUOK,
3a TOa [aNM 3a KOHKPETHWOT Cyyaj Tpeba Aa MMa cygeku dpoyec, OAHOCHO Aanu

109- Teopuja Ha CNyyaj He e HULITO APYro TyKY CaMo efiHa NorMyHa ybeauTenHa npukasHa, BO
OAHOC Ha Toa LUTO Ce CyYnno, Of rNefHa TOUKa Ha 0OBMHUTENOT UM afiBOKATOT Ha oabpa-
HaTa. Toe e ,puunHaTa“, ,onpasayBareTo” U ,,06jacHyBarbeTo", Mopaau Kou CyaoT Ke
OLIeHV ieKa TBpAetbaTa M apryMeHTaumjata Ha O6BMHUTENCTBOTO UMW Ha ofibpaHaTa ce oHWe
BMCTMHCKMTE, Ha KoM Tpeba fla UM ce BepyBa.

@
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Bpeau [la Ce pU3MKYBa M BO KOHKPETHUOT CNyYaj A CE OAM Ha CyfeHbe UK, Nak,
NPeAMETOT € MOrofeH 3a {pe2osopu, OAHOCHO Kafe cepno3Ho Tpeba Aa ce pas-
MMC/IK 33 06MA0T Aa Cce NoCTUrHe cnoroaba 3a BuHata. OroBopoT ceKorall 3a-
BMCM Off KOHKPETHMOT C/yyaj: PaKTUTE U OKONHOCTUTE AMKTMPAAT BO KOja Of
OBWe [1Be KaTeropum Ke ce Hajae KOHKPEeTHWUOT CNyyaj — MaKo CeKOrall e noTpe-
OeH 1 oapefieH CTeneH Ha 00jeKTMBHOCT: BaXKHO € f1a Ce buaie peanucTuyeH, ce-
Koralu MMajKu ro npeasma HajaobpuoT MHTEPEC Ha KIMEHTOT.

Bo koja buna cyfcKka HaANeXHOCT, KpajHaTa 0ANyKa 3a Toa fanu Ke ce Bnese
BO MPOLLECOT 3a CMoroflyBatbe 3a BMHA M JOKOJNKY TOa Ce CTOpH, Aanu Ke buae
npudaTeHa KoHeyHaTa noHyaa on O6BMHUTENCTBOTO, ja HOCM OOBMHETOTO
n1ue, OAHOCHO KNneHTOoT. 1Y O MCKNyuMTeNnHa BaXHOCT e UCTOTO Aa buae pas-
OpaHo M UCMOYMTYBAHO OfI CTPaHa Ha a[jBOKATOT Ha oabpaHaTa, BO CEKoj no-
eflMHeyeH cnyyaj. ToKMy 3aTo0a, Npef Aa OCTBAPM KOHTAKT CO 0OBMHUTENOT W
npef BOOMLITO a Pa3MMUCNYBA 33 eBEHTYANIHOTO CMOroflyBatbe 3a BUHa, afjBo-
KaToT Ha ofibpaHaTa Mopa fja ;061e COO/ABETHO OB/IACTYBatbe 0/ CBOjOT K/UEHT.
MpK Toa - MNK KaXkaHO MONPeLM3HO, CO LieN KTMEHTOT Aa MOXe Aa Aajie CBeCHa
COrNMAaCcHOCT BP3 OCHOBA Ha CMTE PACcMonoXMBM MHGOPMALMM — a[IBOKATOT Ha
oabpaHaTa € AoMKeH Ha CBOjOT KNIMEHT fia My ro 0b6jacHu CieIHOBO:
a. lTo e Toa cnoroaysatbe 3a BUHA;
6. Ha Koj HaunH (byHKLMOHMPA CNOrofyBarbeTo 3a BUHA;
B. [03UTMBHUTE M HEraTUBHMTE €NIeMEHTM Ha CMOTO/lyBakETO 3a BUHA;
r. Jakute cTpaHu M cnabocTuTe BO apryMeHTalLMjaTa Ha oabpaHaTa
BO KOHKPETHWOT CNyyaj; U
n. EBeHTyanHu1TE 3aMKM M HEraTMBHOCTM, LUTO CO cebe ' HOCK CYAeHETO,
Haclpoiliu pa3peLlHMLa Ha Cly4ajoT NpeKy CroroflyBateTo 3a BUHA.

3a BpeMe Ha KOHCYNTaLmM1Te CO KNMEHTOT, aiBOKATOT Ha oabpaHaTa Mopa Aa ro
objacHu NpoL,ecoT NpeKy Koj Ke ce BKNy4M BO CopaboTKa CO jaBHUOT 06BUHUTEN,
co uen aa buae nocturHata cnoroaba 3a BuHaTa. Ha KnMeHTOT Mopa fia My bupae
objacHeTo M TOj Mopa Aa buae yBepeH fieka Ke buae 3ano3HaeH co cekoja no-
eMHeyYHa NoHyaa, Koja b1 gowna o cTpaHa Ha OBBMHMTENCTBOTO M AeKa Ha
06BMHMTENOT HEMa Aa My buae fafeHa KakBa OMNO KOHTpaNoHyaa, OCBeH A0-
KOMKY CO MCTaTa He e 3aMo3HaeH W UcTaTa He buae oaobpeHa of CTpaHa Ha Knu-
eHtoT. Co Apyr1 360poBM, aBOKATOT Ha o6 paHaTa ja Npe3eMa OAroBOpHOCTa
[1eKa HeMa HUWTO fa ce cnyuu, 6e3 3Haere 1 0fobpyBatbe Ha KNMeHTOT. HaBu-
CTMHa, 3a 0be3beayBatbe Hajaobpa Npakca ce Npenopayysa M3roTByBatbe Ha

110. Bynete ro unex 206(6), cornacHo co Koj, ,Ipef 3anoyHyBarbeTo Ha NPBOTO UCTMIUTYBatbe, 06-
BMHETMOT Ke Ce MH(opMMpa M 3a NPABOTO Ha CMOrO/yBatbe 33 BUHATa CO jaBHUOT 06BUHUTEN
cornacHo uneHosute 489 no 496 of 0Boj 3aKoH.”

@
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e[leH CTaHAapAM3MpaH MeMopaHayM (M3BecTyBatbe) Koj Ke My buie fAafeH Ha
KIIMEHTOT, 33 [1a MOXe [LeTasIHO M NMOKOHKPETHO [la Ce 3aM03Hae CO NoeAMHEUHUTE
YeKOpM BO MPOLLECOT Ha CMOroAyBakeTo 3a BUHa. [lononHUTeNHo, Kora ce fo-
61Ba KakBa 610 NoHyaa o 06BMHUTENOT, HajaobpPO e TakBaTa MHopMaLWja a
ce obe3benn Bo nMcMeHa hopMa M UCTaTa Aa Ce [OCTaBU U IMUHO A0 KIUEHTOT.
CnnuHo Ha Toa, cMTe KOHTPanoHyau Tpeba Aa 6uaaTt M3roTBEHU BO NUCMEHA
chopMa M Aa cTaHaT Aen oA NpefMeTHOTO Aocue. Mako ceTo oBa MoXe Aa oa-
3eMe [JOCTa BpeMe, 0f} UCKNYUMTENIHA BaXKHOCT € f1a MOCTOM TPaHCMapeHTHa eBu-
AeHUMja, BO C/yyaj AOKOMKY Ce NojaBaT HeKou AMCKYTabMNHK Npallatba, BO
OAHOC Ha OHa LWTO B10 NOHYEHO, OArOBOPEHO, 016MeHo, NpUdaTeHO UTH. M

Bo oapefeHn cyacku HaaneXHoCTH, Kafie CNoroflyBakeTo 3a BUHA € [103BO-
NeHo, o, 06BUHUTENOT Ce 0YeKYBa, a NOHeKorall v ce 6apa, fa obesbeam aokas
[leKa 3a NoCTankaTa COOfIBETHO O1/e U3BECTEHM M CUTE CBEOLM TYXKUTENU UNK
XpTBY. Toa He 3HauM feka 0bBUHUTENOT Mopa Aa bapa v a Aobue no3Bona of
CBEMIOKOT TYXXMTEN MM XKPTBATa, 3a [1a MOXXE Aa OCTBApM crorofba 3a BUHaTa.
McTo Taka, BOOOMYAEHO e CBEIOKOT TYXXMUTEN MMM XKpPTBaTa [la Ce M3BecTaT 1 3a
OAPXYBAHETO Ha CYACKOTO POUMILTE 33 CMOTOAyBae 3a BUHATA M UCTUTE 13
OuaaT NoKaHeTH 4a NPUCYCTBYBaaT M eBeHTyaNHO 1a laflaT CBOja M3jaBa npej
cynoTt. Bo ogpeneHnu cnyyau, ce pa3dupa, CBeoKOT TYXMUTEN UM XKPTBATA € He-
OMXOAHO Aa NPUCYCTBYBAaT M [la CBEA0YAT, IOKOJKY ce paboTH 3a pounLuTe 3a
M3MeHa Ha U3jacHYBaHEeTO Ha 0OBMHETMOT BO OJHOC Ha BUHATa, a 0COHEHO Kora
MoCTOjaT M Npallatba Ha HaJOMECTOK, OIHOCHO PECTUTYLM]ja (3apaam yTBpay-
Batbe Ha peanHaTa hMHaHCMCKa/MaTepujanHa WTeTa, NPeTpreHa Kako au-
PEKTHA MM MHAMPEKTHA NOCNEAMLA O[] U3BPLIEHOTO KPUBMYHO €0 Off CTPaHa
Ha 06BMHETHOT). O NPUUMHM Ha TPAHCMAPEHTHOCT M OTYETHOCT, Ce Npeno-
pauyBa 0O6BUHUTENOT a ro MHhOPMMPA CBEIOKOT TYXXMUTEN UM XXPTBATa 3a NPO-
LLeCOT Ha crorofiyBatbe 3a BMHa. [lobMBaHETO LOMNONHUTENHM MHOPMALIUK U
KOHCYNTaLMjaTa CO CBeOKOT-TYXKMTEN MM XXpPTBaTa MOXe Aa € KOPMCHO Npw
npoLieHaTa Ha NPUGATIMBKUOT ONCEr Ha Ka3HATa 3a CTOPUTENOT BO KOHKPETHUOT
CNnyyaj. Ha Toj HaumMH, UCTO TaKa, Ha CBELOLMTE-TYXKUTENIM UK HA XKPTBUTE UM
ce 0BO3MOXYBa [la 61AaT Aen of LeNoKYNHUOT NpoLec.

LLITo ce ofHecyBa 10 CaMMOT NpoLLeC Ha CMOTo/lyBatbe 3a BMHATA, C& 3aMnoyHyBa
CO 0pefieH oncer 3a Ka3HaTa, Koj 61 6un npudaTnme 3a KNMEHTOT U OBOJHO
peaneH 3a f1a buae npudaTeH M ofi CTpaHa Ha cyamjata. OfpeayBareTo Ha TOj
orcer, Kako wTo belue CNoMHATO M NOrope, 3aBUCK 0f] HEKOJIKY NMPOMEH/MBM.

111 Bypnete ro uneH 89(1), Bo Koj e HaBeeHo [eKa ,3a CeKoe Npe3eMeHo f1ejCTBME BO TEKOT Ha
KpMBMUHATa MOCTanka ce COCTaBYBa 3aMMCHUK MCTOBPEMEHO KOra Ce BpLLM ejCTBUETO, @ ako
TOa He e MOXHO, HenocpeHo Mo Toa."

@
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3a noyeTok, Tpeba Aa ce HanNpaBM UCTPAXYBakE M Aa Ce BUAM AanM NOCTojaT
MO3HATH Cly4au CO CTIMYHM OKONTHOCTH M 0OBMHEHM]A, KOM NOTMaraaT Noj UCTa
HAANEXHOCT, Kako M KOHKPETHUOT KPUBMYHO-MPABEH HACTaH, Taka WTo ofpe-
[leHaTa Ka3Ha BO TOj NPeTXOAeH cyyaj b1 MoXena fia NoCayXu Kako npuMep
BO KOHKPETHWOT C/lyyaj Ha K/IMEHTOT: KaKo HauMH 3a BOCMOCTaBYBakbe Ha CO-
OfiBETHA MOYETHa TOUKa. Toa MoXe fia bapa M3BECHO OCHOBHO MUCTPAXYBatbe,
0cobeHo OKONKY a[iBOKATOT Ha 0fibpaHaTa He MoCTanyBa Ha pefloBHa OCHOBA
npea npeaMeTHUOT cya. Bo TakBM OKONHOCTH, Haj6P3MOT HauMH 3a 0be3beny-
Batbe TaKBM MHC(DOPMALIMM € [la Ce KOHTAKTUPaaT IOKANHWUTE YUNeHOBM Ha afBO-
KaTcKaTa KoMopa. Toa Moxe, UCTO Taka, Aa buae KOPUCHO 1 3a JO3HaBaHE Ha
BOOOWYAEHUTE NIMUHM HABMKM M HAUMH HA MOCTanyBatbe Ha 0OBMHUTENOT U Cy-
AujaTa, Koj NocTanyBa no KOHKPETHUOT npeaMeT. Konky noseke MHcopMaLmm
ce 0be3benat, Tonky nogobpo. MMajku Nnpeasua Aeka HUTY efieH CyacKM NpoLiec
He MOXXe Ja Ce BOAIM M 3a HEero f1a Ce OA/y4yBa BO LIeNI0CHA U3[BOEHOCT U U30-
nauuja, BaXHO € [ja ce No3HaBa OMKPYXYBaETO, BO PaMK1 Ha Koe (hyHKLMO-
HMPAaT MLATa KOM ja HOCAT KpajHaTa 0A/lyKa M BNMjaHMjaTa KOM MMAAT edheKT
Bp3 HMB. O6BMHMTENOT MOpa fia b1ae foBoNHO dekcMbuneH 1 NpueMums, 3a aa
ce cornacu cnyyajot fa buae peluer, 6e3 fa ce 0aM Ha jaBHO Cyfetbe, [OAEKa,
naK, cyaujata e OAroBOpeH fAa ja npudaTv KOHKpeTHaTa crnorofba 3a BMHa,
CaMo JOKOJKY e ybefieH AieKa NloKanHaTa 3aefiH1LA Kafie Ce Haora CeAMIITeTO
Ha CyfoT Ke b1fe 3a10BO/THA CO KOHEYHATa pPa3pelHmLa Ha TOj ClyYaj.

Kako Aa ce CTacCa Ao 3aegHHYKa COrNMacHoOCT: ga -ga-ga

[loneka nperoBaparbeTo 3a LieHa Ha 3eleHnTe Nasapu e nosBeKke efeH BUA Ha
MHCTMHKTMBEH NPOLIEC, 3aTOa LITO [iBeTe CTPaHM MM 3aMoyHyBaaT NperoBopure
Ha CMPOTUBHMTE KPajHM CTOjaNUILTA, @ OMLWITUOT NPUCTaN e JeKa NperoBopute
Ke ce BOAAT C 0fleKa efiHaTa CTpaHa He Ce OTKa)ke Ofi MOHATaMOLLHOTO Mnpe-
roBapatbe u ro npudarty NoOHyLeHOTO, CNOroAyBakeTo 3a BMHA, [LOKOJKY Ce
CrpoBe/yBa Ha CePUO3eH HaumH, e Aaneky nocoducTMumpaHo. UMajku npeasua
[ieKa LieNTa e [ja Ce MOCTUTHe CUTYaLMja BO KOja CUTe Ke Ce YyBCTBYBAaT KaKo
liobegHuyU, OAHOCHO Aa Ce MOCTUIHE 3gesKa (Ka3Ha) Koja e
a. NpudaTNMBa, KaKo 3a KNMEHTOT TaKa M 3a 0OBUHUTENOT, U
6. NnpaBeqHa 1 NpaBMyHa 3a XPTBaTa (KAKO M 3@ MHTEPECUTE Ha OMLITECTBOTO),
NPBMYHO NPeANoXeHaTa KasHa o, oabpaHaTa He Tpeba fa Ouae Ha Hekoe
CMeLHO HMBO, CO Liel Aa Ce OCTBAapM KOHTPaTeXa Ha eBeHTyaNHaTa npe-
CTpora Ka3sHa npefioxeHa o, 06BUHUTENOT.



___ | 08. Plea Bargaining 01 MK [REV2] 25.02.2011 12:05 Pag&@

CNOTOLYBARE 3A BUHA - TIPUPAYHWK 3A TIPAKTUYAPK 85

MpBMOT UeKOp BO NPEroBapaykMoT NPOLLEC € Aa Ce UAEHTU(MKYBaAAT NoCTaBe-
HWTe LieNu: KOja e HajnpuchaTNMBaTa Ka3Ha 3a KNMEHTOT (Lien Ha KNIMEHTOT) U yLiTe
MOBAXXHO, KOM Ce KOHKpeTHMTe NoTpebu Ha 06BUHUTENOT, KOM MOpaaT fa buaat
33[0BOJIEHN BO KOHKPETHUOT CNyYaj, UMajKu M NpeaBua KOHKPeTHUTE (haKTy
M OKONIHOCTM Ha CaMMOT npeaMeT (Luen Ha 06BuHUTENOT). OTKaKO Ke buaat naeH-
TM(UKYBaHU LIeNnTe, TOrall 3a4ayaTa e Aa ce Hajfe efieH KpeaTuBeH npucTan,
NpekKy Koj, 80 HajeonemMa MoXHa Mepa, ke O1AAT 3a40BONEHM YTBPAEHUTE LieNU.
Toa 6apa efieH peanuCcTyeH nornes KoH CuTe BKyYeHU MPOMEHMBM, @ 0COH6EHO
W NpuchaKarbe Ha CUTe eBEHTYasHM OrpaHUUyBatba/CreLndUUHOCTH CO KOM MOXe
na buae ontoBapeH 06BMHUTENOT, 3a KoM, ce pa3bupa, Mopa Aa ce HajoaT co-
OfiBETHM pelueHuja. [lokonKy ce pasbepaT auneMuTe Co KOM MOXe Aa € COOYeH
06BMHUTENOT, KOra oA Hero ce bapa nobnar NpucTan Bo KOHKPETHUOT CyYaj
(KaKBO LUITO e M ONIWTOTO CchaKarbe Ha CNOroyBakbeTo 3a BUHA), aABOKATOT Ha o[-
BpaHaTa Ke 6uae Bo nogobpa nonoxba 3a M3HAOratbe Ha KpeaTUBHM peLleHu]a.
YiwTe noseKe, JOKO/KY NMOpa3roBapa co 06BUHUTENOT 3a CrieUMdUUHNUTE eNeMeHTH
Ha KOHKPETHWOT C/yYaj, BK/TyUyBajKM I M OHWE eNeMEeHTH KO He Ce eJHOCTaBHM 1
NeCHM 3a [I0KaXXyBatbe, afIBOKATOT Ha obpaHaTa yLiTe noBeKe Ke ja noTeHuMpa
Mo/e3HOCTa Ha €BEHTYa/IHOTO CroroAyBatbe 3a B1HaTa. HaBuCTHHa, o CTpaTellka
rnefHa TouKa, BaXHO e 0OBMHMTENOT fja Ce BKNYYM BO AMUCKYCHja, BO PaMKM HA
Koja 61 OTKpUN oapeaeHu FPUXKM UM OTPaHMUYBaba CO KOU Ce COOUYBa BO KOH-
KPETHMOT C/yyaj - MOKPaj OHMeE OUMTNIeJHMUTE, KOW Ce NIeCHO BUAIMBM Of CaMuTe
OKOJIHOCTM Ha Cy4ajoT. BakBMOT BMA MHChOPMaLMK € BaXkeH He CaMo NMopaau
NoAroToBKaTa Ha HEOMXOAHUTE apryMeHTH 3a NPEeroBopuTe 3a CMOroflyBake 3a
BMHa, TYKY M1 3@ NoTpebuTe Ha NOArOTOBKA Ha NPeAMeTOT 3a CyaeHe.

Mpy MaeHTUdMKaLMjaTa Ha AUNEMUTE CO KOM € COOYeH OOBMHUTENOT, aABOKATOT
Ha oabpaHaTa He cMee fia 3a60paBy 1 Ha MOXHMTE OrpaHKuyBakba, CO KO MOXKe6M
ce coouyBa cyaujaTa, o koj ce bapa fia ja 0aobpu cnorogbara 3a BUHA, HAMECTO
[1a 0APXV jaBHO cyaetbe. OBa e BaXHO, 3aT0a LUTO Npu NPEroBopuTe 3a 0ApeaeHa
pa3peLIHMLA Of CYLUTMHCKA BaXKHOCT € BO TEKOT Ha AMCKYCUMTE 3a CMOrodyBatbe
33 BUHA MOCTOjaHO Aa Ce MMaaT NpeaBua MHTepecuTe 1 BUTHUTE NpalLatba 3a Cy-
avjata. MoBTOpHO, 06BUHMTENOT MOpa Aa b1ae CBeCeH fieka aiBOKATOT Ha 0A6pa-
HaTa He f1aBa HPOjKM M NPeaNo3n Of paKas, TYKy UCTUTE NPETCTaBYBaaT PasyMHM
MpeasIo3u, Mo U3BPLIEHOTO pasriefyBatbe Ha paKTUTE U OKOMHOCTUTE BO KOHKPET-
HMOT C/y4aj M COOABETHUTE OUTHM NpalLatba M LieNu Ha 0OBUHMTENOT M CyaMjaTa.
Bo ocHoBa, aABOKATOT Ha ofibpaHaTa Mopa fla Ce CTaBu BO y/ioraTa Ha 06BUHMTe-
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noT unmn cyamjaTa. MpaBejKku ro Toa, aaBoKaToT Ha 0fbpaHaTa Tpeba Aa ce obuae
[1a T HaBe[ie C1Te BaXKHW Npallarba Kou 61 MoyKene fia M3n1e3aT Ha MOBPLUMHA Ha Npef:-
IO Ha 0BBUHUTENOT MK CyaujaTa, 3a HAaBPEME [a MOXAT Aa Ce U3roTBaT MOXHM U1
NpudaTMBK OAroBOPH M 0BjacHyBatba, 33 NOTPebUTE Ha MPOLIECOT Ha CMoroayBake
33 BUHATa MM 33 NOTPebuTE Ha POUMLLTATA 33 MPOMEHA BO M3jaCHyBaHHETO 3@ BUHATA
WK 33 U3peKyBatbe Ha KasHaTa. [peky 0Boj Npouec aBoKaToT Ha oabpaHaTa Ke
ro MAEHTMUKYBA M CETO OHA OCTaHaTo LWTO Tpeba Aa buae HanpaBeHo, Co Len
NpeaMeToT Aia Ce NMOAroTBM 38 POUMLLTETO 3 OLleHa Ha NpefIoXeHaTa cnorofba
3a BHaTa.''? Toa MOXe [a BK/ydyBa M NOHATaMOLLHA MCTPara, 3a Aa Ce NMoKaxe
[ieKa [enoTo 1 He B1No TONMKY CEPUO3HO, KaKo LITO 610 MPBMUYHO MPUKAXaHO,
[ieKa NpMpofaTa Ha NpeAM3BMKaHaTa MaTepujasiHa WTeTa e Aaneky noMana of
npujaBeHaTa, Unu, Nak, 3a fa ce NPUKaXe NO3UTUBHMOT KapaKTep Ha KNMEHTOT
WK, NaK, HEroBUTE MM HEej3MHUTE U3BOHPEHM LAHCH 33 pexabunuTaumja UTH.

Bo cyw1Ha, npouecot Ha UociliuzHysare 3aegHUYKA CO2NIACHOCI Ha CUTE YYECHULIM
BO NOCTANKaTa He & HULLITO NMoBeKe of MAEHTUMKALMa Ha NOeAMHEUHMTE LMK M NoToa
WM3HAOr atbe Ha pelLieHue, CO Koe Ke B1aaT CornacHM CuTe YMHUTENM, OHOCHO YYeCHULM
BO NPOLIECOT (KNMEHTOT, 0OBUHUTENOT U CyaujaTa). He e BaXKHO 1 He MOXKe 13 Ce oueKyBa
CMTe YUMHUTENM A3 BKAAT M CPEKHM CO MCXO/0T, HO BaXKHO € THe fla b1aaT 3a0BO/HM
Of1 KPajHMOT pe3ynTaT Koj Tpeba [ia r'v 3a40BO/M HUBHUTE NPETXOHO YTBPLEHM LieNM.

3.MOArOTOBKA HA KNIMEHTOT 3A NMPOLIECOT HA CITIOrOiYBAHE 3A BUHA

OTKaKo KNMEHTOT Ke bu/ie LienocHo 3ano3HaeH Co CUTyalmjaTa M OTKAKoO Ke ce
cornacu ia ce bapa paspellHuLLa Ha CyYajoT MPeKy CroroflyBakeTo 3a BUHA,
a[lBOKATOT Ha obpaHaTa Mopa BeAHaLl [a 3anoyHe Ja ce NoAroTByBa 3a po-
UMLLITETO 3a CMOTOAYBatE 3a BUHaTA. [1pBMOT YeKop € Aa ce CpeTHe Co 0OBUHM-
TENoT W 1a BUAM 1aN1 MOXKe 1A Ce [l0jfie A0 COrNAacHOCT BO OAHOC Ha OMNLITATa
NPMpPO/a Ha NPeroBapayKm1oT MPOLLEC: AANM MOXKE [la Ce Hajae 3aeAHUYKM NPBH-
UeH 10roBOp BO O[JHOC Ha e/leH reHepaeH oncer 3a Ka3HaTa, Koj b1 bun npep-
MeT Ha AOMONHUTENHM KOPEKLMM, OTKAKO cuTe Ke Ao6MjaT MOXHOCT aa ru
pa3rnegaat cuTe PacnonoXuBM AOKA3M, BKNYUYBajKuM ja M OHYgallia 3a goKas,
BO O[JHOC Ha (haKTUTe, KOM KIMEHTOT € MOAroTBeH Aa M NpuchaTh Kako Takeu. '3

112 BypeTte ro uneH 485.

113 Toa e eAMHCTBEHATA MOXHOCT NpeasuaeHa Bo uneH 484. Cenak, BO HEKOM ApYr1 NPaBHMU CU-
CTeMM, MOXHO € [la Ce NMOCTUrHe A0roBop 3a OTpnare Ha oapeaeHn obBMHEHW], BP3 OC-
HOBa Ha HEeMocToete [I0BOMTHO [I0KAa3M, KAKO M 3a HaMaNyBake Ha ofjpeieHn 06BUHEHM]a,
nopaau HeJoCTUT Ha [JOKa3M BO NMOAAPLLKA Ha UCTUTE.

@



___ | 08. Plea Bargaining 01 MK [REV2] 25.02.2011 12:05 Pag&@

CNOrOLYBARE 3A BUHA - TIPUPAYHNK 3A TIPAKTUYAPK 87

MMajku npedBUA Aeka BO rofieMa Mepa NpoLecoT Ha CrorofyBatkbe 3a BUHaTa
Ce 3aCHOBa Bp3 floBepba M YECHOCT, BAaXKHO € KIMEHTOT fa buae cBeceH U fia
3Hae [leKa CETO OHa LUTO Ke ro Npu3Hae 1 Ke ro u3jaBu Mopa aa buae suctiuHuilio,
UpeyusHo v KomuneiiHo. [laBatbeTO HEBUCTUHUTYU M3jaBM U NMONYBUCTHUHM, BO FO-
neMa Mepa ' HaMaJlyBa LAHCKTe 3a MOCTUrHyBake NoBosiHa cnoroaba. MMajku
npeABUA Aeka 06BMHUTENOT NPETCTaByBa MHTErPaneH Aen 04 LeNoKYNHUOT
npoLec, BaXHO e Toj Aa buae dnekcubuneH 1 aa yuecTByBa BO MPOLLECOT Ha
W3Haoratbe KpeaTMBHO pelleHue. Toa e of ocobeHa BaXXHOCT 3a BpeMe Ha po-
YMLLTETO 3a NPOLIeHa Ha cnorof6aTa 3a BMHATa: HeMa HULWITO Noaobpo of 06BK-
HWUTEN KOj BO MMe M KOPUCT Ha 0O6BMHETMOT, Ce 3anara 1 ja objacHyBa nonesHocTa
Ofi eBeHTYyNHaTa croroaba 3a BMHa.

3a BpeMe Ha HeKOM MPEeroBoPy 3a CrOroflyBatbe 3a BUHATa, 0OBUHUTENOT MOXeE
na nobapa fia pa3rosapa, 0fHOCHO [a FO UCMUTA KIMEHTOT, CO LieN Aa U3BPLLM
NPOoLieHa Ha KBANIUTETOT M KBAHTUTETOT Ha MHAOPMALMKMTE, LUITO TOj UM Taa MMa
na rv noHyau. Oa e MHory BoobuuaeHo Kora ce paboTu 3a ciyyaj co noseke
06BMHETH NI1LLA. Bo TakBM OKOMHOCTH, 0BBMHUTENOT MOXKe fa e NOAroTBeH [a
MOHY/I1 MOBOJIHA 3ge/IKa, OfIHOCHO crorof6a caMo Mo YCoB AOKOSKY KIIMEHTOT
BETU LieNIOCHa M BUCTMHMTA copaboTKa, NpuToa AaBajku MHAOPMaLMK NPOTUB
OCTaHATUTE OCOMHMYEHM MMM 0OBUHETM IULIA M JOKONKY Np1daTH Aa CBEAOUM Mof,
3aKneTBa npef cyaot. Bo Takeu cutyaLmm, BaxHO € Ha KIMEeHTOT fia My ce objacHu
notpebara o/ Cep1o3HO pasriieayBatbe Ha PU3MLIMTE NOBP3aHM CO MOHATAMOLLHOTO
nperoBapatbe. [oKoNKy 06BUHUTENOT He e 330BONEH 0f 10BMeHUTE MHAOPMALMK,
MOCTOM rofieMa MOXHOCT MPEeroBopuTe Aa He 3aBpLiat ycnewHo. Of Taa npuumnHa,
Hajaobpo e aABOKATOT Ha oabpaHaTa Aa pa3Bue eHa MaTpuLa Ha hakTuTe 3a-
e[IHO CO K/IMEeHTOT, Npef Aa Ce CpeTHe Co 06BMHMTENOT, 3a [ja pa3roBapa 1 [a
nebatupa okony dakt1te. BakBMOT NpMUCTan ro WTUTK KNMEHTOT Off NOTeHLMjan-
HOTO [laBatbe Ha HETOYHM MHKDOPMALIMKM U NONYBUCTMHU. [lOKONKY 06BUHUTENOT
MHCUCTMPA Ha AOMONHUTENHW MHGOPMALMK, TOTaLl HajMyAPUOT HAUMH Ha Mo-
CTanyBatbe € [la Ce MHCUCTUPA CMTe [oNONHUTeNHM baparka fa buaat focTa-
BEHM BO NUCMeHa chopMa v Toa Bo hopMa Ha Mmpaluatba. Toa My 0BO3MOXYBa Ha
a[lBOKATOT Ha ofbpaHaTa Aa rv pasrneda npallatkbata 3ae1HO CO KNMEHTOT (3a-
e[1HO CO CUTe OCTAHATM KOPUCHM MaTepujanu aocTaBeHu of OBBUMHMTENCTBOTO),
3a [1a Ce yBepu [ieKa cuTe oiroBopu — kou Tpeba aa buaat AoCTaBeHM BO Nu-
CMeHa chopMa - Ke 61AAT TOUHU M [LOCNEMHM.




4» ‘03. Plea Bargaining 01 MK [REV2] 25.02.2011 12:05 Pageu@

88

Kako WwTo Moxe fia ce Bau, notpebaTta Aa ce MMa NMCMEeHa eBUAEHLM]a 3a ak-
TUTE KOM KNIMEHTOT Ke I'1 NMOTBPAM M Ke M NpH3Hae e 0 OrpoOMHa BaxKHocT. Toa
e TaKa, 3aT0a LTO Ha KPajoT 3aBMCM CaMO Off CyAujaTa fanu Ke ja ofobpu unm
ke ja npucbati cnoroabata 3a BUHA, 0HOCHO HALPT-NPEANOXEeHaTa crnorof6a,
Koja Mery 0CTaHaTOTO Ke o COfIpXXM M OHa LITO BOObMYaeHO ce HapeKyBa do-
HYga 3a gOKAa3: OMUC Ha haKTUTE KoM 0OBUHETOTO NMLE Ha ,0OPOBONHA OCHOBA
n 6e3 HMKaKBa pe3epBa rv npudaka kako akTH, Bp3 Kou Ke buae ocyaeH u
ka3HeT. Of CYLITMHCKA BAXKHOCT e BO {OHygailia 3a goKa3 fa Ce MAEeHTU(DUKyBaaT
cneuncUUHUTE eNIeMEeHTU Ha KPMBUYHUTE [iela KoM Ce NMpeaMeT Ha Croroaysa-
FETO 3a BMHA. Ha TOj HauMH ce MCNONHYBaaT HEKOKY Lienu:
a. noTpebaTta afIBOKATOT Ha ofibpaHaTa Aa obe3beau aeka dakTUTe, KOU Ke
OuaaT NoHyaeHM 1 NpuchaTeHn, OAroBapaaT Ha BUTUETO Ha KPUBMYHOTO ENO;
6. notTpebata KIMEHTOT Aa ja pa3bepe NpupoaaTa Ha HErOBOTO OHECYBAHbE U
nocTarka, Bo cnopefda Co OnWTeCTBEHUTE HOPMM, Ha HAUMH HA KO UCTUTE
ce nponuwaHu Bo KpMBUUHWOT 3aKOHMK; U
B. ce 06e36eyBa OCHOBa 3a M3roTByBatbe crnorofba 3a BUHa, Koja Ke Mopa [ia
ja npudaTtv 1 fa ja noaapXKM 0O6BUHUTENOT, a KOja CyaujaTa Ke buae noarot-
BEH Aa ja ogobpw.

4. NOAroToBKA HA K/JIMEHTOT 3A POYMLUTETO 3A
CrMOroflyBAE 3A BUHA

OTKaKO KNMEHTOT c8ecHo, pasyMHO U gobpososiHO Ke ja Mpu3Hae BUHATa, BP3 OC-
HOBa Ha NPOLLECOT 3a CMOroflyBatbe Ha B1Ha, BOObMUYaeHO HeMa noTpeba fa ce ooy
HW3 CY[CKM NPOLLEC BO TEKOT Ha Koj b1 ce u3BefyBane cute fokasu. Bo cekoj
cnyJaj, cyaujata Ke Mopa Aa bupe ybeaeH fieka ycornaceHute haktv ogrosapaar
Ha M3BPLLEHOTO KPMBMYHO AeN0 (AeKa ce paboTu 3a BUCTUHMTO NMPKU3HABaLE Ha Mo-
CTOEYKa BMHA) M 3aT0a, BO 3aBUCHOCT 0/} KPMBMUYHATA MOCTarKa, CyaujaTa 4ecTo
Moxe/Ke nobapa oHyga 3a goka3. Toa MOXe fia Ce HanpaBu UK NpeKy au-
PEKTHO MOCTaByBatbe Npallakba Ha 0OBUHETUOT MNK Npeky bapatbe 06BUHUTENOT
[1a M1 Npe3eHTMpa PacrofoXMBMTE M NMOTBPAEHM haKTV M OKONHOCTH, MPK LUTO 06-
BMHETOTO 1Lie B4 T NoTBPAMNO M 61 1 NpUaTUNO UCTUTE (LUTO, KaKo LTO belue
HaBe/eHo 1 Morope BO TEKCTOT, Ce [I0roBapa NPETX0/AHO M Ce CTaBa BO MMCMeHa
thopMa). Majku npeaBua fieka cyamjaTa MoXxebu ke nobapa Aa rv cnyliHe dak-
TUTE OMPEKTHO 0fi 06BMHETOTO NMLe, KNMEHTOT Mopa fa buae NoAroTeeH Aa
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OAroBopM Ha Koe B1no NocTaBeHo npaluatbe (Ha NpuMep, Npallaka 3a actus
rea, mens rea, MOTMBOT 3a M3BPLUYBatbe Ha AeN0TO, EBEHTYANIHOTO Kaetbe UTH.).
Kako fien o npouecoT Ha ofipeayBatbe Ha Ka3HaTa, 0C0beHOo Kora Ha cyaujaTta
My ce npeanara KOHKpeTeH orncer Bo paMKu Ha Koj Tpeba [la ja oapeam KasHaTa,
BA)XHO € MpeA CyAoT [la Ce NPe3eHTUMPaaT CUTe peneBaHTHM [OKa3u Kou My ofiaT
BO NpuAOr Ha 06BMHETHOT. ANBOKATOT Ha obpaHaTa Tpeba Aa UCTPaXM Janu
MOCTOjaT HEKOM KOPUCHM CBeAoLM Kou B1 Moxene fa buaaT noBuKaHu, Aanu
Ha KNMeHTOT Tpeba aa My ce Hanpasu pU3MUKK 1 NCUXONOLLIKM NPernea v npo-
LieHa, flan1 uMa notpeba on obesbeyBatbe Ha KakBa buno eBuaeHLMja M fo-
KyMeHTaLuja o Kou buno coumjantu cnyxbu, oaHocHo aa ro obesbeam ceto
OHa WTOo 61 MOXXeNo Aa NOMOrHEe BO HAMA/yBakETO Ha BUHATA M NPUKaXyBa-
FETO Ha YOBEYHOCTA BO [1€jCTBMjaTa U3BPLUEHM 0 CTPaHa Ha KnueHToT. Ce pas-
bupa, 06BMHMTENOT Tpeba Aa buae ofHanpen M3BECTEH 3a CETO 0Ba, MAKO
[OKOJIKY afIBOKATOT Ha 0ibpaHaTa e pa3bopuT U UCTIONHUTENEH, TO]j NPETXOAHO,
3a BpeMe Ha NPeroBopuTe 3a CNOroAyBakeTo 3a BUHATA, b1 ro 3ano3Han o6su-
HUTENOT COo cuTe MK bapeM Co Aen of BakBMTe MHdopMaLmu. [lononHUTENHO,
CUTE MaTepujanHu U AOKYMEHTUPAHM [OKa3M, Kou Ke buaaT ynotpedeHu Bo
TEKOT Ha pounwTeTo, Tpeba ogHanpen Aa My ce [OCTaBaT Ha CyaujaTa.

[lokonKy 3a BpeMe Ha pouMILTETO Ce U3BeflyBaaT viva voce [oKa3u, 0JHOCHO ce
NOBMKYBaaT ApYr1 i1La fla CBeaoyaT npef CyAoT, Torall BaXHO e CBeaoLuTe
Aa ce noaroTeaT ogHanpen. Toa bapa npeTxoaHa cpenbda co HMB U objacHy-
Batbe 3a MPMPO/ATa Ha CaMOTO POUMILITE, KaKO M 3a€IHMYKO pa3rieayBatbe Ha
NoTeHLMjanH1Te Npaluatba Kou 61 MoXene Aa MM bKuaaT NoCTaBeHM Of CTpaHa
Ha 06BMHUTENOT U(Mnu) cyaujaTa. [JoKONKY Npu CBEAOYEHETO Ha efieH CBEAOK
ce npe3eHTUPaaT Kakeu 610 JOKYMEHTH, afIBOKATOT Ha ofibpaHaTa Mopa Aa v
pasrnefia UCTUTE 3ae[jHO CO CBEMIOKOT, BO TEKOT Ha MOAroTBUTENHATA CeCHja.
CsefmouuTte MopaaT ja b1AaT CBECHM 33 HMBHATA MPMPO/A, HAMEHA U LieN, KaKo
M cnocobHM Aa 1 NOCoYaT COOMIBETHUTE PeieBaHTHM [eN0BM 0] UCTUTE.

MMajKku npensma neKka CMCTEMOT 3a 0JMepyBatbe M ofpeflyBatbe Ka3HWU MoXe
[a Ce pa3nMKyBa 0f efiHa CyAcKa HaANeXHoCT Ao aApyra, bu 6uno nobpo aa ce
M3roTBM rpadpMKOH 3a 0MepyBatbe Ha KasHaTa, KOj NpeTCcTaByBa ONLUT MP1Ka3 Ha
BOOOMYUAEHMTE Ka3HM 0fpeayBaHu1 BO 3eMjaTa BO MUHATOTO, 3@ UCTU MM CIIMYHM
nena v obuHeHunja. OBa e BaXHO, aKO HMILTO rNoBeKe, Torall 6apem 3a Aa ce
BM3YyenM3MpaaT NPeTXoAHO oapeayBaHMTe KasHu U Aa ce nobapa AocneaHoCT
BO O/IMEPYBaHETO Ha Ka3HaTa 1 NofieiHaKOB TPETMaH M 3allT1Ta Ha 06BUHETUOT
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BO COMMACHOCT CO 3aKOHOT. 3Haejku fieka afiBOKATOT Ha oabpaHaTa cekorall
Ce 3aflara 3a HajHMCKATa rpaHMLa BO paMKM Ha OMCEeroT Ha NpefnoXeHaTa
Ka3Ha, Ofi KNy4YHa BaXHOCT e fla Ce M3roTeaT J06po 06pa3NoXeHU 1 NOTUUHM
objacHyBatba 3a cyaujaTa, kora ce bapa MakCMMaNHO HaManyBakbe Ha KasHaTa
(0cobeHo BO CyACKM HALIEXKHOCTH, KOM CE MO3HATH MO 0AMEpPYBatbe Ha BUCOKM
Ka3Hu). YKaXyBareTo Ha Apyrv jypUCAMKLMM MOXe fia buae HefloBOSIHO, OCO-
6eHo UMajKu NpeaBua feKa cyauuTe ce CMeTaaT 3a LieNIoCHO He3aBMCHM BO
CBOETO MoCTanyBake. 3aToa, Kora ce 6apa HaManyBake Ha Ka3HaTa Hajaobpo
e 1a NoCTOM efleH NOBEKeCI0eH MPUCTar, Co noBeKe oMnumMu 1 0bjacHyBata. Toa
ce npaBw Npeky Npe3eHTalMja Ha MHAOPMALIMK BO BPCKA CO CNIeJHOBO:
a. cnopepba Ha hakT1Te 1 OKONIHOCTUTE BO KOHKPETHUOT C/Tyuaj CO OCTAHATHTE;
6. cnopepayBatbe Ha BPEMETO M/IM OKOJIHOCTUTE, BO Kou bune oapenyBaHu
Ka3HWTe 3a CIMYHM fieNla BO MMHATOTO — KOM, Cope[, feHelHUTe CTaH-
Aapau, b1 3Havene ogMepyBatbe Ha MafKy MOMHAKBM Ka3HM; U
B. MCTOPWMjaT Ha K/IMEHTOT U eBEHTYaNIHUTE LWAHCK U OYeKyBaba 33 HEroBa
MNK Hej3uHa pexabunutaumja UTH.

MpejaTta e fia ce 0b6e3benaT HEONXOAHUTE apryMeHTH Kou Tpeba aa bupart pas-
rnefaHu Of CTPaHa Ha CyaujaTa, HAMeCTo [a Ce Yeka of] CyaMjaTa caM [ia 1 u3-
Hajae NoTpebHUTE NPUUMHM 33 M3PEKYBatbe Ha Nobnara KasHa.

5. PE3EPBEH IN/IAH

MyapuoT M BHUMaTeNEeH aBOKaT Ha obpaHaTa Ke NnaHMpa u Ke ce HafleBa Ha
HajMOBOMIHA Pa3BPCKa Ha CNyyYajoT, MeryToa UCTOBPEMEHO Ke ce MoAroTByBa M
3a Hajnowara. Bo cnyyaj cyaumjata aa ja onbue cnoroabata 3a BUHaTa, afBOKa-
TOT Ha oabpaHaTa ke Mopa [ia buae NoAroTBeH 3a pellaBatbe Ha CyYajoT NpeKy
CyAcku npouec. UMajku npeasua aeka cyaujaTta Beke 61N U3NOXKEH U MOXeEN
Aa rv uye haKTMTE M OKONTHOCTUTE Ha KOHKPETHMOT C/yYaj — WTo 610 CTOpeHo
caMo nopaay noTpebuTe Ha POUMILTETO 33 U3MEHA Ha M3jaCHYBAHETO 3a BMHATA
WNW 33 OApPeayBatbe Ha Ka3HaTa — Of UCKITyUYMTEIHA BAXKHOCT € CYACKMOT NpoLec
[ia FO BOAM LpYr, pa3fNiMyeH CYAauja, Koj NPEeTX0LHO HEMAN HUKAKBM AONMUPHM
TOYKM CO CMOroyBaHETO 33 BUHATA M BOAEHUTE NPEroBOpM BO Taa HacokKa. [len
Of1 TOj pe3epBeH NNaH BKYy4YyBa M MHChOPMMPatbe HA KNIMEHTOT, YILUTE Ha CAMMOT
MOYeTOK, leKa CeKorall MocTou MOXXHOCT cnoroabaTa 3a BMHa Ja buae v op-
bueHa. Bo Toj cnyyaj, KnMeHToT Ke Mopa [la ce 0fi/lyuM 3a ClefiHOBO: a. Aa1 A3
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ro npudaTi anTepHaTMBHUOT Npeasor, Koj 3a cyaujata bu npeTcrasyBan npu-
thaTnmMBo pelleHune; Uu 6. Aanu LIENOCHO fia ce noBneye of Toj Npouec u Aa
6apa ma My ce cyau. [lokonky buae M3rotseH MEMOpaHayM 3a CroroyBarbero
3a BMHa (KaKo WTo Helle NocoyeHo norope), Bo Hero 61 bune BKNyYeHU 1 OBUE
MHOPMaLIMK, TaKa LWTO HeMa Aa buae ocTaBeH HUKAKOB MPOCTOP 3a €BEHTY-
alHW NoTeHLMjanHK Hefopasbupatba.

6. CIMUCOK 3A NMPOBEPKA 3A 3ACTAMHULUTE BO C/IYHAJ HA
CMOroflyBAKE 3A BUHA

6.1. KnyuHu yekopu Bo nocrankara:

CnpoBepeTe r'1 CMTe HEOMXOAHM MOATOTBUTENHM aKTUBHOCTM M @HaNIU3U, CO LieN
Aa ja fedhMHMpaTe CONCTBEHATa ieopuja Ha cyyaj.
Mpu BpLIEHETO Ha TaKBaTa aHanu3a, 0bpHeTe 0cobeHO BHUMaHMe Ha Hellpo-
MeHnugultie hakTu, KaKo LUTO Ce, Ha NpUMep, CeAHMBE:
O6BMHUTENOT, KOj NOCTaNyBa Mo KOHKPETHUOT NpeaMeT;
= Jakute cTpaHu 1 cnaboctute Bo apryMeHTauujaTta Ha O6BUHUTENCTBOTO;
= [MpupopaTta Ha 06BUHEHM]aTa;
= [lpupopnaTta Ha paKTUTe U OKONHOCTUTE,;
= McTopujaToT Ha CTpaHKMTe — Kako Ha 06BMHETMOT, TaKa M Ha XXpTBaTa/Te;
= CyaujaTa Koj nocTanyBsa rno nNpeaMeToT;
= JlokaumjaTa Ha CaMMOT KPMBMYHO-MPABEH HACTaH U CYAOT, BO KOj Ce NocTa-
MyBa N0 KOHKPETHMOT NpeaMeT.
= Obe3beneTe LenoceH NpucTan fo CUMTe PacnoNOXMBM LOKa3M. 1
= [IpesemeTe rm cute HEOMXOAHU UCTPAXKHKU aKTUBHOCTM, BKNYYYBajKU o M
CNefHOBO:
= Cobupatbe AONONHUTENHM AOKA3M BO NPUIOT Ha BallaTa apryMeHTauumja,
BKNyYyBajKu M MAEHTUDMKaLM]a Ha:
- Cute peneBaHTHM MaTepujanHM U LOKYMEHTUPAHU LOKa3M;
- Cute cBefoum, Kou 61 Moxene fja CBEA0YAT BO KOPUCT HA KIMEHTOT
= [lokonKy uMa notpeba, BpLUEHe Ha MCUXOMOLIKM UNK DU3UUKM Npernes 1
npoLeHa Ha KNUEeHTOT; u(nnu)
» PasrnepyBare 1 aHanM3a Ha ONCeroT Ha Ka3HW, OAPEAEHM BO ClyYau CO
C/IMYHM OKONTHOCTM M 06BMHEHM], BO paMKM Ha UCTaTa CYACKa HAANEXHOCT.

114 Bypete ro uneH 79.
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b

6.

HanpaseTe oueHKa 3a Toa aanu 61 6uno eseHTyanHo fobpo aa ce oaM Ha

cygerbe BO KOHKPETHUOT C/yyaj, 04HOCHO aNu BPeAM Aa Ce PU3MKYBa CO CYACKM

npoLec unu, Nak, 3a UCTMOT BpeaM Aa ce (pezosapa, 04HOCHO CEPUO3HO A

Ce pa3sMMCNYBa 3a NOCTUIHYBakbe Ha eBeHTyasHa cnoroaba 3a BMHaTa.

Oppxxete cpenba co KNMEHTOT U 0bjacHeTe My WTO, BCYLIHOCT, 3HAYM CMOro-

AyBakEeTO 33 BUHA. YNoTpebeTe ro NPeTXo4HO M3roTBEHUOT MEMOPaHIYM 3a

CMorofyBateTo 3@ BMHA (BP3 OCHOBA Ha MPUIOXEHUOT MEMOPAHAYM) KaKo

ynaTcTBo.

YBepeTe ce fieKa KNIMEHTOT MMa jaCHO pa3bupatbe, 3a Toa LUTO 3HAUM M LITO

BKNyuyBa npudaKakeTo Ha TakBaTa crnoroaba; feka co Hea, TOj MK Taa,

BCYLIHOCT, ja Upu3Hasa suHailia 3a U3BPLIEHOTO AENoO.

[lononH1TENHO, Ha KIMEHTOT Mopa f1a My Ce MOCOYM U IeKa TaKBOTO NpU3Ha-

Batbe Mopa [la buae HanpaBeHO C8eCHO, PAa3yMHO U Ha gobpoB8OTIHA OCHOBA.

JloKOMKY KNIMEHTOT Be 0B/IACTM Aia NPOLO/XMUTE CO NPEroBOpuTE 3a eBeHTya-

Ha cnorogba 3a BUHaTa, MOATrOTBETE COMCTBEH MPEAIOr 3a UCTaTa M pasrie-

[ajTe ja 3ae[JHO CO KNIMEHTOT, 33 Aia Ce yBepMTE fieKa UcTaTa e npudatimga.

lMpeanoroT 3a cnoroayBatbe 3a BUHaTa Tpeba:

 [la nape npuka3 Ha doHygaltia 3a goka3 (hakTv Kou Ke buaaT npudateHm
¥ NMOTBPAEHM O CTPaHA Ha KNIMEHTOT);

= [la r1 nountyBa Xenbute u baparbaTa Ha KIUEHTOT;

= [la rv 3agoBonv Lenute 1 baparbata Ha 06BUHUTENOT; U

= [la noHyau npuchaTNMBO peLleHre M Oncer 3a KasHaTa 3a notpebure Ha
cyamjaTa.

KoHTakTHpajTe co 06BMHUTENOT, CO LieN a fJo3HaeTe a1 e 3auHTepecupaH

3a NPEeroBOpM 3a €BEHTYaJHO CMOrofyBatbe 3a BUHATa. [TOKOHKpeTHO, B1aeTe

[anu e MOXHO fia Ce MOCTUrHe JOroBOp 3a ONCEroT Ha Ka3HaTa, Koj 61 bun

NPeAMET Ha AOMOJHUTE/HU KOPEKLMM, OTKaKO Ke Buaat pasrnefaHu cute

PacnonoXxuemn HakT1 M OKONHOCTU BO C/ly4ajoT.

Hokonky 06BUHUTENOT Ce cornacu ja ce nperosapa 3a cnorogbata 3a BUHa,

3HajTe AeKa Toj UM Taa MoXe fia nobapa fa pa3roBapa, OAHOCHO [a ro Uc-

nuTa KAneHToT. [loKo/KY 06BMHUTENOT NOAHECE TakBO bapatbe, MHCUCTUPa]TE

Ha CnejHOBO:

npallaraTta Aa buaaT [OCTaBeHW BO MMCMeHa (hopMa, 3a fa MOXe Aa MM pas-

rneaate 3aefHO CO KIMEHTOT (3aefHO CO OCTaHATMTE PACcMoNOXMBM MaTe-

pujanu o O6BUHUTENCTBOTO); 1

OfiroBOpMTE [a M AadeTe BO MMCMeHa hopMa.

115 Kako LWTo beLue NoCoYeHO Morope, BO Cly4ajoT Ha HEKOM ApYri aKy3aTOpHM MPaBHU CUCTEMMH,

MOXHO € fla Ce nperosapa 3a HaMalyBake U LLeNOCHO OTC|I)pﬂaH)e Ha ofpenexHu 06BMHe-
Hl’lja, [OKOJIKY 3a UCTUTE He I'IOCTOjaT [0BOJIHO fOKa3N.

@
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[lokonky 06BMHUTENOT M NOKpaj A0bUEHUTE MUCMEHM OATOBOPM HA HEroBUTE

MPBWUYHM NpaLLatba M MOHATaMy MHCUCTMPA [1a Pa3roBapa 1 Aa ro UCnuTa Ba-

LIMOT KNMEHT, Torall MopaTe [1a ' Npe3eMeTe CUTE HEOMNXOAHM HaMopPK U aK-

TMBHOCTM 33 1060 Aa ro NOAroTBUTE K/IMEHTOT 3a TaKBUOT Pa3roBop, OAHOCHO

ucnutysatbe. KnueHToT Mopa fa pasbepe aeka MHOpMaLIMMTe, KoM Ke T

cnopenu co 06BMHUTENOT, MOpaaT fia bMaaT suciliuHUU, (WOYHU U peyusHU

N KoMUTeHU.

Cwure KoHTpanpeanosu og O6BUHUTENCTBOTO MOpa Aa buaaT [obueHu BO nu-

cMeHa (hopMa M NpeAoYeHn Ha KIMEHTOT, CO Lien aa ce fobue Herosa unu

Hej3MHa COrNacHOCT MK, Nak, 3a UCTUTe fa buaaT oadueHu.

[OKONKY KNIMEHTOT Ce COornacu Co ofpefieH NpeAnor 3a CrnorofyBatbe 3a Bu-

HaTa, 33 MCTOTO, COO/JBETHO U BO NUCMeHa opMa, Tpeba aa buae usBecTeH

1 06BUHMTENOT.

[lokonky fojae fo MerycebHa COrnacHoCT 3a CNoroayBarbeTo 3a BUHA, Bef-

Halll 3aMoYHeTe CO NOArOTOBKM 3@ POYMLLTETO 3a OLieHa Ha cnoroabaTa 3a

BMHa.** [ToKOHKpPEeTHO, CTOpeTE ro CNefHOBO:

= [locoueTe My Ha KNIMEHTOT fieKa NOCTOjaT rofIeMU LIAHCK OTU CyaujaTa Ke
CaKa Ja ro pacnpatla Bo 0[jHOC Ha (haKTUTE U OKONTHOCTUTE Ha CNyYajoT,
33 KOM TOj Aan CBOja COrNacHOCT;

= [loaroTBeTe rv COOMIBETHO CUTE CBEAOLM KOM O1 MOXene Aa CBeAoYaT BO
KOPUCT Ha KNUEHTOT; U(Mnu)

= M3roTtBeTe npeanor-oncer 3a KasHaTta, Co Len aa ce obuaere fa ro ybe-
OuTe cyauMjaTa Aa ofpeau nobnara KasHa.

= [pepn oapXXyBatbe Ha POUMLLTETO, YBEpeTe Ce fieKa Ha CyAujaTa My e AoCTa-

BEHa LIeNIOKyMNHaTa JOKyMeHTaLMja, Ha Koja MMaTe HaMepa [ja Ce NoBWKaTe
BO TEKOT Ha CaMOTO pouMmLuTe.

= BoTekoT Ha POYULLTETO 3a OLlEHKa Ha cnoro,q6aTa 3a BUHa, YBepeTe Ce IeKa CUTe

eN1leMeHTH Ha crioroabaTa Ke b1aaT jacHo M NpeLy3HO BHECEHM BO 3aMMCHUKOT.

= [loKonky cyaumjaTta oanyuum aa ja onbue cnorogbata 3a BuHa M objaBu feka

“Ma HaMepa Ja ofpeau KasHa Koja Ke 6uae NoBMCOKA 04 MaKCMManHaTa
Ka3Ha COfpXXaHa BO NPeANOXEHUOT ONCer, Torall npeaMeToT Ke buge BpaTeH
Ha 0OBMHWTENOT, KOj NoToa Tpeba Aa oA/lyuu 3a CIeAHUOT NMOHATAMOLLeH
yeKop BO MocTarnkaTta.''

" ,U,OKOJ'IKY KNMEHTOT BO Mer'preMe oanyuu fla Cce nosneye of npouecotT u fa

Ofi1 Ha Cyfietbe, MOKpaj Toa WTO Ke Tpeba Aa Cce NOATOTBM 3a CYACKMOT Npo-
Liec, 3aCTanHMKOT MOpa M Aa Ce yBepM fieKa CyAeHeTo Ke ro BOAM ApYr cyauja

116. Byynete ro uneH 488 (1).
117. Bypete ro uneH 89.
118. Bynete ro yneH 489 (1).
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- KOj JoTorall Ha HUKaKoOB Ha4MH He y4yeCTBYBaJl BO Mperosopute Uan no-
CTankaTta 3a NOCTUTHYyBake cnoro,u,6a 3a BMHaTa.
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6.2. MpuMep HaLpT-MeMOpaHAYM 3a cnorofysatbe 3a BUHA

Jo:

On:

ObeuHuiuenciueo upoiue ________ ___Npepmetr6bpoj

latym:

O6BMHeHMe:  mouneH oA

CornacHo uneH oA Ofi MaKe[JOHCKMOT NpaBeH NOPefioK,

npeKy MeHe, Kako Balu oBnacTeH npaBeH 3acTarHuK, BfieryBate Bo NperoBopu
3a Ccrorojysatbe 3a BMHa co OBBMHUTENCTBOTO, CO Lien Aa ce YTBpaM fanu e
MOXHO fa ce [0jae Ao MerycebHa cornacHocT 3a cnoroaba 3a BMHa, Koja Ke
Tpeba fa buae onobpeHa M off CTpaHa Ha cyaujaTa.

Bo paMKu Ha MaKeJOHCKMOT CUCTEM, MPEroBopuTe BO OAHOC Ha CMOr0AYBatbEeTO
3a BUHA BOOOMUaEeHO ce hoKycMpaaT Ha KOHKpeTHaTa Ka3Ha Koja by Moxena
fia b1fe oapeaeHa, MaKo NoCTOjaT OAPEAEHN CUTYaLIMM Kafe MOXe A A0jAe U
[10 NPEroBOpU BO 0AHOC Ha KOHKPETHUTE 0OBMHEHM]a MOAMIHATM O CTPaHa Ha
00BMHMTENOT, OKOJIKY MO U3BPLIEHATA [OMNONHATEIHA aHa/IM3a Ce BepyBa feKa
He NOCTOjaT AOBOMIHO AOKA3M 3a [ia Ce YTBPAM NOCTOEHETO Ha BUHA, KaKO LTO
61No NPBUUYHO OYEKYBAHO M MAAHMPaHO. MaKo MOXHOCTa 3a NperoBapatbe 3a
eBeHTya/IHO HaMaNyBakbe UM 3a OTdhpNatbe Ha 06BMHEHM]aTa He e eKCNULMTHO
npeaBMaeHa Bo 3aKOHOT 3a KPMBMUHA NOCTAnNKa, Cenak, nocTojaT MOXHOCTH 33
HeopMAaHU [MCKYCUM M Pa3roBOPM BO OAHOC Ha CYLITUHATA M COOABETHOCTA
Ha 06BMHeHM]aTa, 0 aCMeKT Ha PAcMoNoXuBMTe Aokasu. MMajku npeasua aeka
TaKBUTE He(hOPMAITHU Pa3roBopH, BCYLIHOCT, b1 MOXese Aa A0BEAAT A0 KOPEKLM;a,
OAHOCHO [10 HaManNyBatbe Ha 06BMHEHM]jaTa, b1 BUNO KOPUCHO M NPEMNOPAYNMUBO
TaKBUTE Pa3roBOpPM Aa Ce BOAAT CeKorall Kora TMe Ce pasyMHM M COOLBETHM.

Mako, BoobuuyaeHo, MpoLLecoT Ha CNoroayBatbe 3a BUHa Ce 0/BMBa NnoMery 0b-
BMHMTENOT 1 a[IBOKATOT Ha of16paHaTa, BUe, Kako 06BMHETO NiuLLe, Ke buaeTe no-
CTOjaHO MHAOPMMpPAHM 3a CEKOj YEKOP BO PaMKMTE Ha THe nperoBopu. Hutito He
cMee fia brae CTOpeHO JOKONKY 3a MCTOTO BHe He CTe B1ne NPETXOAHO U3BECTEHM
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W He CTe Jane CBOja cornacHocT. MefyToa, ywTe 04 CaMMOT MOYETOK MopaTe Aa
buaeTte cBecHW feka coznacHociua 3a fpoyecolll Ha clioZogysare 3a 8UHQA, BO
OCHOBa 3Hauu OTM ce coznacysailie ga ja Upu3Haellie BUHALA 3G U3BPUWEHOWO
gesio, Nopaam LITO HeMa [ia BM ce CYAM 3a UcToTo. Bo cywTuHa, of Bac ce 6apa
C8eCHO, Pa3yMHO 1 gobpo8ONTHO ia Ce COTNMacuTe M ja '1 NOTBPAMTE HaBeeHUTe
thaKTH, 06BMHEHM]ja M NPU3HAHMETO 3a BMHATA.

MMajKkn npeBua aeka jac BepyBaM 0T BALLMOT CNyyaj 61 MOXen Aa ce pa3peluu
npeKy crnoroayBake 3a BUHaTa, bapaM of Bac fa M1 fo3BonuTe M ja Me OB/a-
CTMTe Jja M3roTBaM MMCMeH NPeANOr 3a CNoroAyBatbe 3a BUHa BO BaLue uMe. OT-
Kako Ke ro M3rotBaM MpBMYHMOT HaLPT-NPEANor UCTUOT Ke ro pasriefamMe
3ae[JHUYKM 1 [LOKOJIKY Ce COrlacuTe Co NpenJioroT, Torall jac Ke KOHTaKTUpaM
CO 06BMHUTENOT, CO Lien A MM 3anoyHeMe NperoBopuTe OKOJTy eBEHTyasHaTa
cnoronba 3a BMHaTa. 3acera, €AMHCTBEHO Tpeba Aa 3HaeTe feKa NPeAnoroT 3a
cnoroaba 3a BUHa, KOj Ke ro U3roTBaM, Ke COAPXU 1 MPEeAIOor BO OAHOC Ha MOX-
HWOT oncer Ha Ka3HaTa. Ce pa3bupa, 06BUHUTENOT Ke Ce 3af1ara 3a HajBMCcoKaTa
MOXHa Ka3Ha, 3aKOHCKM NpeB1aeHa 3a CTOPEHOTO [eN1o, LoAeKa jac Ke ce 3a-
nlaraM 3a MMHMMariHaTa Ka3Ha, Koja b1 MoXena fia ce npeaioxu npea cyamjata,
BO pa3MeHa 3a BaLLeTo NpU3HaHKE 33 U3BPLUEHOTO Aeno.

Tpeba fa buaeTe CBeCHM M Aa 3HAeTe [1eKa BO TEKOT Ha MPEroBapaykMoT npoLiec
06BMHMTENOT MOXe fia nobapa Aa pasroBapa co Bac, Bo Bpcka co hakuTe u
OKOHOCTWTE, NOBP3aHM CO HaBOAHMTE 06BMHEHM]a NPoTHB Bac. Toa 3Hauu Aeka Ha
npallataTta Ha 0OBUHUTENOT Ke MopaTe Aa AafeTe MaKCMMAHO 8uCUUHULIL,
(OYHU U UpeyusHu U KominelliHU OAroBOPM, 3a la b1aeTe cUrypHu fieka Ke buae
nocTUrHaTa 3aeMHa crnorofba. MNpen fa 6buae eBeHTyanHoO oApXKaHa TaKBa
cpenba MM UCNUTYBakbE, 3a€HO CO MeHe Ke MMaTe LWaHca Aa M1 pasrieaate cute
[I0Ka3u 1 MaTepwjanu Bo NpeaMeToT, 33 Aa buaeTe COOBETHO NOArOTBEHM.

[lokonky 6uae nocTMrHata 3aemMHa cnoroaba, Torail cnegHUOT Yekop Ke buae
[la ce MOAroTBMME 33 POUMLITETO 3a M3MEHA Ha M3jaCHYBateTo 3a BMHATA/3a
OfipefyBatbe Ha Ka3HaTa. Tpeba Aa 3HaeTe fieKa M MOKpPaj Toa LWTO NpeasloroT 3a
crorofyBate 3a BUHaTa 6un goroBopeH noMery ABete CTpaHu, Toj Ke buae Ba-
NUaeH CaMo AOKONKY UCTUOT buae oaobpeH 1 npudaTeH 1 of, CTPaHa Ha CyaujaTa.
O6BMHMTENOT HEMa OBNIACTYBakbE [a ro dpucuiu cyamjaTa Aa ja npudati npen-
NoXeHaTa cnorofi6a 3a BMHa, TYKy eAMHCTBEHO MOXeE fa o Upeliopaya Toa.
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CyaujaTa, CaMOCTOjHO O/TyyyBa Aanu Ke rv npudaTi cyrecTumTe U NpeaiosnTe
coap>aHu Bo croroabata 3a BUHa.

[lokonky cyaujata oanyum fia ja onbue cnoroabata 3a BUHa M NPOjaBK HaMepa
[la ofpefi1 Ka3Ha, Koja Ke buae NoBUCOKa 0 MAaKCMMasIHaTa KasHa coapXaHa
BO MPEANOXEHWUOT ONcer, Toraw npeaMeToT Ke buae BpaTeH Ha 06BUHUTENOT,
koj noToa Tpeba fa OANYyUM 3a CNefHMOT NOHATAMOLLEH YeKOp BO MOCTarnKaTa.
Ako Toa ce cyuu, BO TOj MOMEHT 3a€AHWUUKM Ke Nopa3sroBapaMe Bo NnoseKe fe-
Tanu, 32 MOXXHUTE OMNLMM KoM Ke BM CTOjaT Ha pacnonarame. Kako 1 aa e, 3a oa
Tpeba fa buaeTe cBeCHU M MHGOPMMpPaHH yLITe cera.

[lononH1TENHO, CNIMYHO KaKo M 0OBUHMTENOT BO TEKOT Ha (ha3aTa Ha Nperoso-
pUTE, BO TEKOT Ha POUMLLTETO 3a M3MEHA Ha M3jaCHYBAHETO 3a BUHATA/3a oape-
[yBatbe Ha Ka3HaTa, CyaujaTa MOXe, MCTO TaKa, Aa nobapa 4a Be UCMUTA, BO
BpCKa CO haKTUTe M OKONIHOCTUTE BO OJJHOC Ha KOM CTe Aane Ballla COrMacHOCT.
MopaTe ga buaete cBecHu M MHAOPMMPAHM 3a OBa, KaKo 1 Aa buaeTte noarot-
BEHM Ha CUTe NoCTaBeHM Npallaka Aa fafere MakCMMaJTHO suclluHUIU, WOYHU
U UpeyusHu 1 KomumelwHuU OLroBopu.

OBOj MeMOpaHAyM e U3roTBeH, CO Lie/ Aa BM NMOMOTHe Aa 1 pa3bepeTe 0CHOB-
HWUTE eNleMeHTH Ha NPEroBOpKTE 3a CMOroAyBatbEeTO 3@ BUHA, KaKo M MPOLLECcoT
Koj 61 cnemyBan notoa. [lokonky Bo Koj 61Mno MOMEHT MMaTe Kaksu 6uno npa-
latba BO BPCKA CO OBa MM Koe buno Apyro npatuatbe, CioboaHo MoxeTe Aa
Me KOHTaKTMpaTe W fa nobapate objacHyBatbe.

Motnuc

XXX
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MARREVESHJA PER PRANIM TE FAJIT

I PJESA 1
SIPAS LIGJIT TE PROCEDURES PENALE

1. PSE TE KETE MARREVESHJE PER PRANIM TE FAJIT
NE PROCEDUREN PENALE?

1.1. Vérejtjet hyrése

Ligji pér proceduré penale' pérmban dispozita qé pér heré té paré né
legjislacionin penal-procedural magedonas e rregullojné mundésiné pér
marréveshje né mes té prokurorit publik dhe té dyshuarit pér llojin dhe
lartésiné e sanksionimit penal, parashohin status tjetér té deklaratés pér
pranim té fajit né fazén e kontrollit té akuzés dhe té pranimit té krimit té dhéné
gjaté shqyrtimit kryesor té procedurés sé rregullt, si dhe gjaté shqyrtimit né
procedurén e shkurtuar, pér dallim nga ajo qé e kemi pasur deri tani sa i pérket
pranimit té krimit gé i akuzuari mund ta jepte para gjyqit.

Zgjidhjet e reja me té cilat né ményré thelbésore reformohet veprimi
procedural, né bazén e tyre paragesin institute anglosaksone té cilat kané
tradité shumévjecare né shtetet me té drejté zakonore (common law), me
pérshtatjet e tyre té nevojshme dhe me praktikén legjislative evropiane. E
drejta tradicionale penale-procedurale dhe praktika gjyqésore gé ishin
karakteristike pér tokén evropiane, e kundérshtonte té drejtén pér marréveshje
pér pranim té fajit, gjegjésisht té drejtén konsensuale, duke u bazuar né
parimin se reagimi ndéshkues éshté pércaktuar né ményré té preré me ligj dhe
nuk njeh dialog, kompromis, as marréveshje, duke pasur parasysh faktin se
qéllimi kryesor éshté mbrojtja e vlerave fundamentale sociale.

1 “Ligji ekzistues” i referohet Ligjit pér proceduré penale té vitit 1997 me té gjitha ndryshimet
dhe plotésimet e mévonshme, ndérsa , Ligji i ri“ pér Proceduré Penale i referohet Ligjit pér
Proceduré Penale i cili u soll né vitin 2010.

2 Frangoise Tulkens, Negotiated Justice, European Criminal Procedures, (ed. Delmans-
Marty/Spencer), Cambridge University Press, 2002, cTp. 643.

@
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Né literaturén penale-procedurale tanimé njé kohé té gjaté mund té hasen
akuza se procedurén e pérzier penale e karakterizojné ngadalésia, formaliteti i
theksuar, jofleksibiliteti dhe, si rezultat i gjithé késaj, jo efikasiteti. Pritet gé me
mundésiné pér marréveshje pér pranim té fajit, pjesérisht té tejkalohen kéto vérejtje
dhe té mundésohet gé té realizohet e drejta penale né afat sa mé té shkurtér.

Duke e pranuar géndrimin se drejtési penale efikase, pjesérisht, mund té
sigurohet edhe népérmjet veprimeve té cilat mundésojné dekriminalizim,
depenalizim, forma alternative té ndjekjes penale dhe thjeshtésim té
procedurés penale, duhet té béhet dallimi né mes té marréveshjes pér pranim
té fajit, si raport né mes té autorit té veprés (né cilésiné e té dyshuarit apo té
akuzuarit dhe detyrimisht mbrojtésit té tij) dhe prokurorit publik, si padités
zyrtar, si alternativé e procedurés gjyqésore, nga negocimi me géllim té
kompensimit qé mund té zhvillohen né mes té autorit té veprés dhe té
démtuarit, té cilat i udhéheq personi i treté i papérfshiré né rast (mediatori)
dhe ka karakter té alternativés sé ndjekjes.

1.2. Pérparésité e té drejtés konsensuale

E drejta konsensuale (me marréveshje pér pranim té fajit) duhet té kuptohet
si ridefinim i sé drejtés penale dhe pranim i formave té reja té veprimit si
pérgjigje pér veprat mé té lehta penale, si ményré qé té pérmbushet ndjenja
e pasigurisé dhe té mbahet llogari pér interesat e viktimés, me ¢'rast kjo
praktiké nuk i démton garancité kushtetuese té té akuzuarit®. E drejta me
marréveshje pér pranim té fajit nxit iniciativé té paléve dhe gatishméri té tyre pér
ta pranuar propozimin e palés tjetér, té negociohet, té gjendet zgjidhje kompromisi.

E drejta konsensuale paraget model, gé & hapésiré pér pajtueshméri té paléve né
konflikt, e dhéné me fjalé (t& shprehurit e pajtimit) apo me heshtje (mungesé e refuzimit).

Insistimi qé procedura penale té jeté efikase dhe ekonomike ka cuar né
studimin dhe analizimin e arsyeshmérisé ekonomike dhe té pérparésive qé e
karakterizojné marréveshjen pér pranim té fajit, e cila konsiderohet si

3 Timothy Sandefur, In Defence of Plea Bargaining, Regulation, 2003, Vol. 26, No. 3, pp. 28-31.

4 Tulkens/van de Kerchove, La Justice Pénale, Bo European Criminal Procedures, (ed. Delmans-
Marty/Spencer), Cambridge University Press, 2002, fq.644.

5> Frank Easterbrook, Criminal Procedure as a Market System, Journal of Legal Studies, 1983,
12, cTp. 289-332; Steven Shavell, Foundation of Economic Analysis of Law, Harvard
University Press, 2004; Thomas Miceli, The Economic Approach to Law, Stanford University
Press, 2004. N. Garoupa/F.H. Stephen, fq.7.

@
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mekanizém i tregut pér pérmirésim té kualitetit té ndjekjes penale né ¢'ményré
zvogélohen harxhimet gjaté procedurés penale.®

Roli kyc pér pranimin e formave té ndryshme té marréveshjes pér pranim té
fajit, pjesérisht, i takon pranimit té Rekomandimit nr. R (87) 18 té Komitetit té
Ministrave té Késhillit té Evropés pér thjeshtésim té té drejtés penale’, i cili e
rekomandon né ményré té preré procedurén pér marréveshje pér pranim té
fajit, me géllim té pérshpejtimit té procedurés - kur i akuzuari e pranon fajin
nuk duhet té mbahet kohé té gjaté né pasiguri pér sanksionin qé do té pasojé.
Kur i akuzuari e pranon fajin, rregullat e procedurés patjetér duhet té
thjeshtésohen. Pérshpejtimi ka té béjé me mosprezantimin e déshmive qé
ndérlidhen me gjendjen faktike, me ¢'rast procedura éshté e thjeshté, e shpejté
dhe efikase, pasiqé gjyqi duhet vetém ta shqgiptojé dénimin.

Zgjidhjeve gé u pranuan né LPP i parapriu njé analizé komparative e
legjislacionit penal-procedural té Gjermanisé, Italisé, Francés, Norvegjisé,
Holandés, Kroacisé, Bosnjés dhe Hercegovinés dhe té Serbisé, sa i pérket
procedurave té thjeshtésuara dhe té pérshpejtuara, sipas sé cilés u pa se
tanimé nuk ekziston njé proceduré penale pastér kontinentale. U konstatua
se pérpjekjet pér pérshpejtim té sé drejtés penale pérfshijné pranimin e
modeleve té veprimit mé té thjeshté, ku ka tendencé pér sjellje té aktgjykimit
né fazé mé té hershme té procedurés penale, si dhe insistohet qé palét té
pajtohen pér sanksionin penal dhe t'i iket shfrytézimit té mjeteve ligjore, né
¢’'ményré né térési do té pérshpejtohej procesimi dhe sjellja e aktgjykimeve
pérfundimtare dhe ekzekutive gjygésore.” Njékohésisht, vérehet njé trajtim i
ndryshém i procedurés pér marréveshje pér pranim té fajit sa i pérket dénimit,
sipas propozimit té paléve dhe té mbrojtésit, dhe deklaratés pér pranim té
fajit, varésisht nga stadi né té cilin gjendet procedura kur zbatohen kéto
institute, kompetenca e gjyqit dhe procedura pér shqyrtimin, vlerésimin dhe
sjelljen e vendimit pérfundimtar.

Marréveshja dhe pranimi i fajit cojné drejt ridefinimit té ploté té rolit té
subjekteve té procedurés, para sé gjithash, té paléve dhe té mbrojtésit. Pér
heré té paré mundésohet dispozita e vullnetit té paléve dhe té mbrojtésit,
gjegjésisht gatishméria e té akuzuarit pér ta pranuar fajin, té jeté kusht pér
shmangie nga procedura klasike penale, né c¢'rast racionalizimi dhe
pérshpejtimi i dukshém i saj, dhe e gjithé kjo té mundésojné pérmbushjen e sé
drejtés penale.

¢ Recommendation No. R (87) 18 concerning the simplification of criminal justice.
7 Buzharovska/Nanev/Misoski, Hulumtim krahasues i zgjidhjeve pér pérshpejtim dhe
thjeshtésim té procedurés penale, RMDPK, nr. 1/2008.
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1.3. Vérejtje kritike

Me géllim qé té fitohet njé pasqyré e garté pér géndrimet gé kané té béjné
me marréveshjen, pérvec pérparésive, pérfitimeve dhe anéve té saj pozitive,
duhet té theksohen edhe kritikat dhe vérejtjet qé i béhen té drejtés me
marréveshje pér pranim té fajit.

Konsiderohet se dobi mé té madhe nga ky sistem kané gjykatésit dhe avokatét,
zbutja e dénimit éshté né kundérshtim me principin e proporcionalitetit té
sanksionit, ndérsa legjislacioni penal béhet sistem hibrid dhe multifunksional .2

Marréveshja pér pranim té fajit konsiderohet si katastrofé né procedurén
penale dhe institut gé¢ mundéson zbutje té pamerituar té dénimit té té
akuzuarit.” Ajo ka mungesa kushtetuese-juridike pasiqé i néngmon garancité
procedurale té té akuzuarit dhe éshté né kundérshtim me té drejtat e tij: t'i
marré né pyetje déshmitarét, té gézojé mbrojtje né bazé té supozimit se éshté
i pafajshém, té drejtén pér gjykim té drejté dhe publik™.

Pérvec kritikave se sanksioni i shqiptuar qé ndérlidhet me deklaratén pér
pranim té fajit, nuk mbéshtetet mbi bazat penologjike pér dénim, vérejtje
serioze ka sa i pérket rrezikut pér personin e pafajshém qé ta pranojé fajin,
rrezikun qé té propozohet dénim mé i madh se sa ai qé do ta shqiptonte gjyqi
pér rastin e njéjté pas kryerjes sé procedurés penale, si dhe “padukshméring”
e rasteve ku ka deklaraté pér fajési dhe marréveshje pér pranim té fajit.'!

2. FORMA TE MARREVESHJES PER PRANIM TE FAJIT

Edhe pérkundér faktit se marréveshja pér pranim té fajit ka rrénjé te e drejta

anglosaksone, duhet theksuar fakti se ekziston dallim i madh né mes té motivit pér

negociata pér fajésiné né shtetet me té drejté zakonore (common law) dhe
shtetet evropiane.

8 Francoise Tulkens, fq. 664.

9 Stephen J. Schulhofer, Plea Bargaining as Disaster, Yale Law Journal, 1992, 101, ctp. 1979-
2009. Russell Christopher, The Prosecutors’s Dilemma: Bargains and Punishment, Fordham
Law Review, 2003, 72, fq. 93-168.

10 Andrew Ashworth/Mike Redmayne, The Criminal Process, 2005, 3 edition, Oxford
University Press, kapitulli 12, theksuar sipas N. Garoupa/F.H. Stephen, fq. 9. Timoty Lynch,
The Case Against Plea Bargaining, Regulation,2003, Vol. 26, No. 3, fq. 24-27.

11 Robert A. Carp/Ronald Stidham, Judicial Process in America, 2" edition, Washington DC,
1993, fq. 169-170.
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Modeli anglosakson i marréveshjes pér pranim té fajit éshté i orientuar kah
véllimi i akuzés - numri, pérshkrimi dhe kualifikimi juridik i veprés penale (charge
bargaining), ndérsa legjislacioni evropian e pranon konceptin ku temé e bisedimeve
dhe e negociatave éshté lloji dhe lartésia e sanksionit (sentence bargaining).

Dallime ekzistojné edhe né ményrén e pércaktimit gjegjésisht zbatimit - né
Angli marréveshja pér pranim té fajit zbatohet njé kohé té gjaté, mirépo
formalisht éshté ligjésuar né vitin 1996, ndérsa né shtetet me sistem té pérzier
penal-juridik, pér shkak té principit té legalitetit, hapi i paré éshté rregullimi
legjislativ i marréveshjes pér pranim té fajit, pas sé cilés pasojné jetésimi dhe
zbatimi praktik i saj.

Marréveshja pér pranim té fajit ndérmjet prokurorit publik dhe té dyshuarit
dhe mbrojtésit té tij ekziston né shumé sisteme bashkékohore penale-
procedurale, me disa ngjashméri dhe dallime, varésisht nga vlerésimi i
ligjvénésit, gjegjésisht praktikés, pér até se né ¢'ményré dhe né ¢'formé té
pranohet marréveshja pér pranim té fajit.

Eshté evidente ekzistenca e disa formave té& marréveshjes pér pranim té fajit,
té cilat nuk pérjashtojné njéra-tjetrén dhe mund té kombinohen:
= charge bargaining - marréveshje pér pérmbajtjen e aktit té prokurorit sa i
pérket pérshkrimit dhe kualifikimit juridik té veprave penale;
= fact bargaining - pajtueshméri pér prezantim selektiv té fakteve, nése i
akuzuari jep deklaraté pér pranim té fajit; dhe
= forma té vecanta té marréveshjes:
= nolo contendere pleas - sanksioni pranohet pa dhénie té deklaratés pér
pranim té fajit né ményré té qarté; ka disa pérparési pér té akuzuarin, e
né fakt i shmanget krijimit té obligimeve pér kompensim té démit e cila
do té mund té ndérlidhej né proceduré civile, gé do té pasonte pas
pérfundimit té procedurés penale né té cilén i akuzuari éshté deklaruar
si fajtor'?;

12| akuzuari as e pranon e as nuk e konteston akuzén; né shumé legjislacione nuk parashihet
si e drejté e té akuzuarit; shérben si alternativé e deklaratés pér pranim té fajit dhe
shfrytézohet gjaté procedurés sé marréveshjes pér pranim té fajit. Deklarata sipas sé cilés
i akuzuari nuk i konteston faktet e rastit, mirépo thoté se assesi nuk ka kryer vepér penale,
mund té kuptohet se i akuzuari nuk i kupton akuzat ndaj tij. Kjo deklaraté futet né
procesverbal me pélgim té gjykatésit (né raste té vecanta té prokurorit) dhe ka dy pérparési:
a) i akuzuari té thoté se né aspektin formal nuk ka aktgjykim ndéshkues edhe pse éshté
shgiptuar dénimi, dhe b) kjo deklaraté pamundéson qé ndaj té akuzuarit té ngritet padi
civile pér kompensim, R.A. Carp/R.Stidham, fq. 165.

@
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= alford pleas - paraqet rastin kur i akuzuari nuk e pranon fajin, por
deklarohet se prokuroria ka déshmi té mjaftueshme pér té pércaktuar
fajin jashté ¢do dyshimi té arsyeshém?;
= sentence bargaining - pranimi i fajit con né drejtim té zvogélimit apo zbutjes
sé dénimit, gjegjésisht né drejtim té pércaktimit té dénimit me kohézgjatje
mé té shkurtér sesa qé supozohet se do ta caktojé gjyqi, né rast se do té
organizohej proceduré e rregullt gjygésore.

3. MARREVESHJA PER PRANIM TE FAJIT SIPAS DISPOZITAVE TE LPP

Duhet té sqarohen né ményré té detajuar kushtet pér marréveshje pér pranim
té fajit, té cilat i ka paraparé ligjvénési, veprimi i paléve, parashtrimi i
propozim-marréveshjes pér pranim té fajit, pérmbajtja e saj, aktivitetet e
gjyqit, sa i pérket vlerésimit té propozim- marréveshjes pér pranim té fajit dhe
roli i paléve, mbrojtésit, té démtuarit dhe gjyqit gjaté procedurés sé
marréveshjes pér pranim té fajit.

3.1. Karakteristikat kryesore té procedurés pér marréveshje
pér pranim té fajit

Né LPP éshté propozuar proceduré pér sjellje té aktgjykimit né bazé té
marréveshjes pér pranim té fajit né mes té prokurorit publik dhe té dyshuarit,
dhe pér heré té paré mundésohet marréveshja midis paléve me qgéllim qé té
arrihet zgjidhje e pranueshme nga té gjitha palét.

Kjo proceduré i ka kéto karakteristika themelore:

= Pesha e veprés penale - marréveshja pér pranim té fajit lejohet pér té gjitha
veprat penale, pa marré parasysh peshén e paraparé té sanksionimit penal;

= Zbutja e dénimit - gjaté pércaktimit té sanksionimit penal, gjykatési
kompetent éshté i obliguar qé até ta pércaktojé sipas llojit dhe lartésisg,
brenda kornizave té pércaktuara ligjore pér veprén konkrete penale, mirépo
jo nén kufijté pér zbutje té dénimit té pércaktuara me Kodin penal;

= Pélqimi nga té dyja palét - propozim-marréveshja pér pranim té fajit éshté
shprehje e pélgimit paraprak té té dyja paléve dhe nuk lejohet qé me kété
marréveshje té ngarkohet vetém njéra palé. Gjaté késaj, aspak nuk éshté me
réndési nga cila palé ka ardhur iniciativa pér fillim té procedurés pér marréveshje,

13 Emrin e ka marré sipas rastit né Gjyqin Suprem té SHBA-ve, North Carolina v. Alford, 400 U.S.
25 (1970).

@
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por éshté e réndésishme qé te té dyja palét (palét dhe mbrojtési) té ekzistojé
njé gatishmeéri pér t'u kycur né procedurén e marréveshjes pér pranim té fajit.
Kur mund té béhet marréveshja pér pranim té fajit - LPP nuk pércakton
kufizime sa i pérket stadit té procedurés se kur lejohet té béhet marréveshja
pér pranim té fajit, prandaj marréveshja lejohet né ¢do moment mbasi gé
prokurori publik té sjellé urdhér pér fillim té procedurés hetimore e deri kur
kryhet vlerésimi i aktakuzés.

Modeli i marréveshjes pér pranim té fajit - ligjvénési magedonas ka pranuar
model té marréveshjes pér sanksionimin penal (sentence bargaining), e jo
pér veprat penale gé do té pérfshihen né akuzé. Né fakt, né propozim-
marréveshjen pér pranim té fajit mund té pérfshihen té gjitha veprat penale
apo njé pjeseé e tyre, pér té cilat éshté sjellé urdhri pér proceduré hetimore,
mirépo pér veprat qé pérmenden né urdhér pér té cilat nuk éshté arritur
marréveshje, procedura patjetér duhet té vazhdojé.

A éshté pranimi i krimit parakusht pér marréveshje - deklarata pér pranim té
fajit nuk éshté parakusht pér fillim té procedurés pér marréveshje pér pranim
té fajit gjaté procedurés hetimore, gjé qé nuk ndodh me marréveshjen pér
pranim té fajit né fazén e vlerésimit té aktakuzés, kur pranimi i fajit éshté
parakusht pér fillim té procedurés sé marréveshjes pér pranim té fajit.
Mbrojtja e té démtuarit - me géllim gé té mbrohen interesat e té démtuarit, éshté
paraparé njé obligim pér prokurorin publik gé ka té béjé me propozim-
marréveshjen pér pranim té fajit, qé sé bashku me té gjitha déshmité e
siguruara, detyrimisht té bashkangjesé edhe deklaraté me shkrim té
nénshkruar nga i démtuari sa i pérket llojit dhe lartésisé sé kérkesés pronésore-
juridike. Gjaté marréveshjes éshté e mundur qé té arrihet pajtueshméri pér
njé pjesé té kérkesés sé té démtuarit apo ajo aspak té mos jeté ¢éshtje
diskutimi gjaté procedurés pér marréveshje pér pranim té fajit, me ¢'rast i
démtuari nuk mbetet pa mbrojtje edhe né rast kur kérkesa e tij pronésore-
juridike aspak nuk ka gené ¢éshtje diskutimi apo éshté pranuar pjesérisht, ai mund
té thirret né aktgjykimin e sjellé pér shkak té propozim-marréveshjes sé pranuar,
si bazé pér t'i realizuar té drejtat e tij né kontest civil.

Subjekti i marréveshjes pér pranim té fajit - lloji dhe lartésia e sanksionit qé
parashihet né propozim-marréveshjen pér pranim té fajit, né ményré té paevi-
tueshme éshté subjekt i marréveshjes. Né propozim-marréveshjen pér pranim
té fajit duhet té theksohet né ményré té sakté sanksioni qé propozohet, i
pércaktuar pér nga lloji dhe lartésia, né kuadér té kornizave té pércaktuara me
ligj pér veprén konkrete penale, mirépo jo nén kufijté pér zbutje té dénimit té
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pércaktuara me Kodin penal. Kérkesa pronésore - juridike mund té jeté
subjekt i marréveshjes pér pranim té fajit vetém kur i dyshuari ka dhéné
pélqim gjaté procedurés pér marréveshje gé té merret parasysh dhe té
negociohet pér kérkesén pronésore-juridike té té démtuarit.

Prezenca e detyrueshme e mbrojtésit - gé nga momenti i fillimit té procedurés
pér marréveshje pér pranim té fajit, i dyshuari patjetér duhet té keté mbrojtés
té cilin do ta zgjedhé vet apo do t'i pércaktohet sipas detyrés zyrtare. Né kété
ményré zgjerohen mundésité pér mbrojtje té detyrueshme gjaté procedurés penale,
qé ka pér qéllim té sigurojé barazi té arméve dhe té pamundésojé qé i dyshuari, i
cili zakonisht éshté laik i legjislacionit, té participojé né procedurén e marré-
veshjes pér pranim té fajit, pa pasur mundési pér mbrojtje dhe vlerésim té njé
procedure té kétillé si térési, gé nga fillimi e deri te rezultati pérfundimtar.
Ndalesa pér pjesémarrje té gjyqit né marréveshjen pér pranim té fajit - mospje-
sémarrja e gjyqit né procedurén e marréveshjes pér pranim té fajit éshté
pércaktuar né ményreé té preré, gé ka pér qéllim t'ia pamundésojé gjyqit qé
né ¢farédo ményre té ndikojé mbi palét dhe mbrojtésin, sa i pérket vendimit
se a t'ia fillojné procedurés sé marréveshjes pér pranim té fajit, si dhe sa i
pérket zgjedhjes sé llojit dhe lartésisé sé sanksionit penal.

3.2. Elementet e propozim-marréveshjes pér pranim té fajit

Né LPP jané pércaktuar né ményré decide elementet e propozim-marréveshjes
pér pranim té fajit, té cilat mund té ndahen né disa kategori:
= té dhéna hyrése:

14

= té dhéna pér pjesémarrésit né procedurén pér marréveshje pér pranim
té fajit (prokurori publik, i dyshuari dhe mbrojtési i tij); dhe

= pérshkrim dhe kualifikim juridik i veprave penale pér té cilat pérgatitet
propozim- marréveshja pér pranim té fajit (mund té jeté pér té gjitha apo pér
njé pjesé té veprave penale pér té cilat zhvillohet procedura hetimore).

subjekti i marréveshjes pér pranim té fajit:

= sanksioni i propozuar sipas llojit dhe lartésisé (dénimi kryesor, dénimi
dytésor, masa e sigurisé, masa alternative dhe masa té tjera té parapara
né Kodin penal); dhe/ose

* lloji dhe lartésia e kérkesés pronésore-juridike dhe ményra e realizimit té
saj, nése i dyshuari ka dhéné pélgim qé ajo té jeté subjekt i marréveshjes
pér pranim té fajit!.

Kérkesa pronésore-juridike pércaktohet sipas deklaratés qé e ka dhéné i démtuari dhe futet
pajtueshméria qé mund té arrihet, eventualisht, pér ményrén e realizimit té késaj kérkese
né propozim-marréveshje.

@
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= deklaratat e paléve:
» deklarata e té dyshuarit se me vetédije dhe vullnetarisht e pranon
propozim-marréveshjen pér pranim té fajit dhe pasojat qé dalin nga ajo; dhe
= deklarata nga prokurori publik dhe i dyshuari se heqin doré nga e drejta
pér ankesé nése sillet aktgjykim me té cilin do té pranohet propozim-
marréveshja pér pranim té fajit.
= ményra e kompensimit té shpenzimeve té procedurés;
= pjesa pérfundimtare:
= nénshkrim i prokurorit publik, té dyshuarit dhe mbrojtésit té tij; dhe
= data dhe vendi i nénshkrimit té propozim-marréveshjes pér pranim té fajit.

Kur gjyqit do t'i dorézohet propozim- marréveshja pér pranim té fajit e
nénshkruar nga té dyja palét fillon faza e dyté e procedurés sé marréveshjes
pér pranim té fajit qé ka té béjé me vlerésimin gjyqésor té propozim-
marréveshjes pér pranim té fajit.

Duke pasur parasysh faktin se propozim- marréveshja mund té parashtrohet
qysh gjaté procedurés hetimore, né procesin e vlerésimit té propozim-
marréveshjes sé parashtruar, rol aktiv dhe status té gjykatésit qé sjell aktgjykimin
né fazén e hetimit ka gjykatési pér proceduré paraprake.

Propozim- marréveshja shqyrtohet né seancé té vecanté, té cilén gjykatési i
procedurés paraprake e cakton né afat prej 3 ditésh nga pranimi i propozim-
marréveshjes pér pranim té fajit. Nga afati i pércaktuar né kété ményré rrjedh
se ligjvénési insiston qé procedura té zhvillohet shpejt dhe né ményré efikase.
Né seancé thirren parashtruesit e propozim- marréveshjes pér pranim té fajit,
gjegjésisht palét dhe mbrojtési.

Né seancé, gjyqi fillimisht i shqyrton kéto rrethana:

= vallé propozim-marréveshja éshté parashtruar pér pranim té fajit né ményré
vullnetare;

= vallé i dyshuari éshté i vetédijshém pér pasojat juridike té pranimit té saj;

= vallé i dyshuari éshté i vetédijshém pér pasojat qé ndérlidhen me kérkesén
pronésore-juridike, dhe

= a éshté i dyshuari i vetédijshém pér shpenzimet e procedurés.

15 Veprimi i gjyqit né stadet tjera té procedurés, ku parakusht éshté deklarata pér pranim té
fajit nga i dyshuari, gjegjésisht i akuzuari, me ¢'rast gjyqi fillimisht e vleréson deklaratén e
dhéné, e pastaj propozim-marréveshjen e parashtruar, éshté sqaruar mé poshtg, né pjesén
ku béhet elaborimi i statusit té deklaratés pér pranim té fajit.

@
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Pas shqyrtimit té rrethanave té lartépérmenduara, gjykatési i procedurés

paraprake éshté i obliguar t'i udhézojé palét dhe mbrojtésin:

= se mund té heqin doré nga marréveshja e parashtruar pér pranim té fajit,
deri né sjelljen e vendimit nga ana e gjyqgit, me ¢'rast do té konsiderohet
sikur ajo fare té mos ishte dorézuar dhe té gjitha aktet do té kthehen te
prokurori publik pér proceduré té métutjeshme; dhe

= se pranimi i propozim- marréveshjes pér pranim té fajit konsiderohet hegje
doré nga e drejta pér ankesé ndaj aktgjykimit té sjellé me té cilin né térési
pranohet propozim- marréveshja e parashtruar.

Palét mund té heqin doré nga propozim- marréveshja e parashtruar, me ¢'rast

hegja doré mund té jeté:

= eksplicite - nése prokurori publik dhe i dyshuari dhe mbrojtési i tij heqin
doré nga propozim- marréveshja e parashtruar deri né sjelljen e vendimit; apo

= implicite - nése prokurori publik dhe i dyshuari dhe mbrojtési i tij gjaté se-
ancés parashtrojné kérkesé pér pércaktim té sanksionit qé éshté i ndryshém
nga sanksioni qé parashihet me propozim-marréveshjen pér pranim té fajit.

3.3. Vlerésim i propozim- marréveshjes pér pranim té fajit

Vendimi i gjykatésit pér propozim- marréveshjen e parashtruar mund té jeté
né formé té aktvendimit, gjegjésisht né formé té aktgjykimit, varésisht nga ajo
se gjykatési a e ka vlerésuar até si té pranueshme apo jo.

Nése propozim- marréveshja pér pranim té fajit vlerésohet si e pranueshme,
gjyqi kompetent sjell aktgjykim i cili bazohet né propozim- marréveshjen pér
pranim té fajit dhe gjaté sjelljes sé kétij aktgjykimi gjyqi nuk duhet té shgiptojé
sanksion penal té ndryshém nga sanksioni penal qé éshté paraparé né
propozim- marréveshjen pér pranim té fajit. Nga ky pércaktim del se gjyqi nuk
guxon té béjé asnjé lloj ndryshimi né sanksionin e propozuar (dénimi kryesor
dhe dénime apo masa dytésore) pér se jané dakorduar palét. Nése konsideroni
se sanksioni i propozuar nuk éshté i pranueshém si térési, sillet njé aktvendim
pér refuzim té propozim-marréveshjes, pas té cilit aktet kthehen te prokurori
(né rast se marréveshja pér pranim té fajit béhet gjaté procedurés hetimore)
gjegjésisht vazhdohet me procedurén (nése marréveshja pér pranim té fajit
éshté béré né ndonjé stad té mévonshém té procedurés).
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Aktgjykimi qé sillet né bazé té propozim- marréveshjes, i pérmban té gjitha
elementet e aktgjykimit ndéshkues né pérputhje me LPP-né. Ai shpallet menjéherg,
ndérsa pérpilohet né formé té shkruar né afat prej 3 ditésh pas shpalljes sé aktgjykimit.

Aktgjykimi, pa vonesé, u jepet prokurorit publik, té dyshuarit dhe mbrojtésit
té tij, si dhe té démtuarit, i cili nése nuk éshté i kénaqur me vendimin pér llojin
dhe lartésiné e kérkesés sé miratuar pronésore-juridike, té drejtén e tij mund
ta realizojé né proceduré kontestimore.

Me aktgjykimin e sjellé vendoset né ményré meritore né rastin konkret penal, dhe
ai ka karakter té aktgjykimit té plotfugishém dhe ekzekutiv. Né kété ményré
mundésohet pérfundim i procedurés né fazén mé té hershme té mundshme pas
fillimit té saj, ndérsa pamundésia pér t'u ankuar ndaj aktgjykimit té sjellé con né
rezultat pérfundimtar té shpejté, efikas, té drejté dhe té pranueshém pér té dyja
palét, gé konsiderohet si situaté e jashtézakonshme né té drejtén penale procedurale.

Vendimi negativ i gjyqit éshté né formé té aktvendimit pér refuzim té

propozim- marréveshjes pér pranim té fajit té cilén gjyqi do ta sjellé kur:

= do té vértetohet se déshmité e mbledhura pér faktet qé jané té réndésishme
pér zgjedhje dhe peshim té sanksionit penal nuk e arsyetojné shqiptimin e
sanksionit té propozuar penal té paraparé né propozim- marréveshjen pér
pranim té fajit, ose

= prokurori publik, i dyshuari dhe mbrojtési i tij gjaté seancés kané béré
kérkesé pér pércaktim té sanksionit penal qé ndryshon nga ai qé éshté
paraparé né propozim marréveshje.

Nuk lejohet ankesé kundér aktvendimit me té cilin refuzohet propozim-
marréveshja pér pranim té fajit.

Né rast té sjelljes sé aktvendimit me té cilin refuzohet propozim- marréveshja
pér pranim té fajit, gjykatési i procedurés paraprake ia dorézon aktet prokurorit
publik, ndérsa procesverbali nga seanca e mbajtur dhe propozim-marréveshja pér
pranim té fajit nuk mund té shfrytézohen gjaté procedurés sé métutjeshme,
pér shkak se ato ndahen né zarf té vecanté, té mbyllur.

LPP nuk pérmban asnjé lloj kufizimi sa i pérket mundésisé qé palét pérséri té
parashtrojné propozim-marréveshje pér pranim té fajit deri né gjyq, pasi ai
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paraprakisht t'ua keté refuzuar propozim- marréveshjen qé éshté vlerésuar si

e papranueshme.

AKTGJYKIMI NE BAZE TE

PROPOZIM-MARREVESHJES PER PRANIM TE FAJIT

P.P.
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3.4. Roliisubjekteve qé marrin pjesé né procesin e marréveshjes
pér pranim té fajit

Nga prokurori publik pritet veprim aktiv né kuptim té inicimit té procedurés pér
marréveshje pér pranim té fajit dhe angazhimit pér té arritur deri te njé
sanksion penal qé éshté i pranueshém nga té dyja palét pér veprén apo pér
veprat pér té cilat ai ka sjellé urdhér pér fillim té procedurés hetimore. Prokurori
publik duhet qé fillimisht ta vlerésojé vlerén e déshmive té mbledhura me té cilat
disponon né rastin konkret dhe né bazé té tyre té sjellé vendim se vallé duhet
té iniciojé marréveshje pér pranim té fajit, apo do té shfrytézojé ndonjé
mundési tjetér procedurale gé ia ofron LPP-ja, si pér shembull, shtyrje té
kushtézuar té ndjekjes penale apo do té zhvillohet procedura e rregullt penale.
Né kuadér té autorizimeve té prokurorit publik sipas LPP-s&, né mes tjerash,
éshté paraparé edhe detyrimi gé ai té negociojé dhe té merret vesh me té
akuzuarin pér pranim té fajit, né ményré dhe né kushte té pércaktuara me LPP.
Né drejtim té pércaktimit té rolit té prokurorit publik mund té kontribuojné
edhe aktgjykimet e Gjyqgit Suprem té SHBA-ve, ku ekziston njé zbatim praktik
i suksesshém shumévjecar i marréveshjes pér pranim té fajit. Nga aktgjykimet
mund té pérfundohet se si obligimet kryesore té prokurorit gjaté procedurés
sé marréveshjes pér pranim té fajit vecohen:
= ndalesa e déshirés pér hakmarrije;
= roli i garantit dhe i rojtarit té ligjshmérisé; dhe
= vendosja e diskrecionit té ploté e prokurorit sa i pérket llojit té veprave
penale pér té cilat do té béhet ndjekja apo marréveshja pér pranim té fajit.'¢

| akuzuari éshté njéra nga palét qé merr pjesé né procedurén e marréveshjes pér
pranim té fajit, e i njéjti mund té paraqitet né rolin e iniciatorit pér fillim té pro-
cedurés pér marréveshje pér pranim té fajit. Sipas LPP-s&, i akuzuari ka té drejté
qé ta paragesé lirshém mbrojtjen e tij, té mos jeté i detyruar té japé deklaraté kundér
vetes, té aférmve té tij apo ta pranojé fajin, si dhe té keté mundési té deklarohet
pér faktet dhe déshmité té cilat e ngarkojné dhe t'i paraqesé té gjitha faktet dhe
déshmité qé jané né favor té tij. Nga i akuzuari pritet qé té jeté i njoftuar miré
me karakteristikat dhe mundésité gé i ofron marréveshja pér pranim té fajit,
por edhe me implikacionet qé dalin nga kjo procedurg, sic jané:

= hegja doré nga e drejta pér ankesé;

= mundésia pér té hequr doré nga marréveshja e parashtruar pér pranim té

fajit deri sa té sillet njé vendim nga ana e gjyqit;

16 Mé detajisht te Buzharovska, G/Misoski, B, Marréveshja pér pranim té fajit dhe
ndérmjetésimi, fq. 221.
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= pasojat té cilat do té ndodhnin, nése né seancén pér vlerésimin e propozim-
marréveshjes pér pranim té fajit bén kérkesé pér pércaktim té sanksionit té
ndryshém nga ai qé éshté paraparé né propozim-marréveshje;

= mundésia qé té japé pélgim qé kérkesa pronésore-juridike té jeté subjekt i
marréveshjes pér pranim té fajit; dhe

= pasojat gé kané té béjné me kompensimin e njé pjese té shpenzimeve té
procedurés.

Pjesémarrja e mbrojtésit né procedurén pér marréveshje pér pranim té fajit qé
nga fillimi i saj éshté e obligueshme. Nga mbrojtési pritet profesionalizém,
ndihmé kualitative juridike dhe veprim né drejtim té mbrojtjes sé interesave
té té akuzuarit. Mbrojtési duhet té jeté me pérvojé, i zhdérvjellét dhe i afté qé me
prokurorin té merret vesh pér sanksionin qé éshté i pranueshém né aspekt té
mbrojtjes, duke pasur parasysh faktin se ¢faré do té ishte sanksioni, né qofté
se do té realizohej procedura e rregullt penale. Duke i pasur parasysh kéto pritje
nga mbrojtési éshté plotésisht e garté se ligjvénési éshté pércaktuar pér zgjidhje
ku nuk mund té realizohet procedura pér marréveshje pér pranim té fajit pa
praniné e mbrojtésit. Me dispozitat qé kané té b&jné me procedurén pér
marréveshje pér pranim té fajit zgjerohen mundésité pér mbrojtje té
obligueshme, gjegjésisht nése i akuzuari vet nuk zgjedh mbrojtés, atij t'i
pércaktohet mbrojtési sipas detyrés zyrtare nga ana e kryetarit té gjyqit
kompetent.

Ndalesa qé gjyqi té& marré pjesé né procedurén pér marréveshje té pranimit té
fajit éshté theksuar né ményré té preré. Ky pércaktim ka pér qgéllim té
pamundésojé ndikim té gjyqit sa i pérket pérzgjedhjes sé llojit dhe lartésisé sé
sanksionit penal dhe té potencojé rolin qé prokurori publik e ka si dominus litis
gjaté procedurés hetimore. Me mospjesémarrje né procedurén pér marréveshje
pér pranim té fajit, gjykatési e ruan paanshmériné e tij si arbitér, duke e
vlerésuar propozim- marréveshjen e parashtruar pér pranim té fajit né bazé té
déshmive té siguruara nga ana e prokurorisé. Fakti gqé gjykatési nuk ka gasje né
ecuriné e procedurés pér marréveshje pér pranim té fajit éshté i dobishém,
megenése né kété ményré, gjykatési nuk ka njohuri pér procesin e negociatave
qé i ka parapriré nénshkrimit té propozim- marréveshjes pér pranim té fajit, ai
nuk i di bisedat qé jané zhvilluar né mes té prokurorit dhe mbrojtésit. Né kété
ményré potencohet roli i gjyqit né fazén e dyté té procedurés pér marréveshje
pér pranim té fajit. Marréveshja pér pranim té fajit mundéson dhénie té
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aktgjykimit né stad mé té hershém té procedurés dhe né kété ményré
aktgjykimi i bazuar né propozim- marréveshjen pér pranim té fajit mund té
sillet si né procedurén hetimore, po edhe né fazén e vlerésimit té akuzés.
Dispozitat qé kané té béjné me marréveshjen pér pranim té fajit zbatohen
edhe atéheré kur realizohet procedura e shkurtuar.

Edhe pse nuk merr pjesé né ményré té drejtpérdrejté né procedurén pér
marréveshje pér pranim té fajit, me géllim qé té mbrohen interesat e té
démtuarit, pér té cilin me prioritet éshté vendimi qé ka té b&jé me kérkesén
pronésore-juridike, éshté paraparé si obligim i prokurorit publik, gé sé bashku
me té gjitha déshmité e siguruara té parashtrojé detyrimisht edhe deklaraté
me shkrim té nénshkruar nga i démtuari. Né kété ményré realizohet
pjesémarrje e térthorté e té démtuarit népérmjet prokurorit publik.
Megjithaté, deklarata e dhéné nuk éshté garanci se kérkesa pronésore-juridike
do té jeté subjekt i marréveshjes pér pranim té fajit. Sic u theksua edhe mé
herét, kjo varet nga pélgimi i té akuzuarit se kérkesa pronésore-juridike a do
té jeté subjekt i marréveshjes pér pranim té fajit. Megjithaté mbetet mundésia
qé té drejtat e tij i démtuari t'i realizojé né proceduré kontestimore.

4, STATUSI | DEKLARATES PER PRANIM TE FAJIT GJEGJESISHT PRANIMI
| KRIMIT SIPAS LPP-SE

Ekzistojné dallime né mundésité pér dhénie té deklaratés pér pranim té fajit
gjegjésisht té pranimit té krimit né stade té ndryshme té procedurés, pas
pérfundimit té procedurés hetimore.

Deklarata pér pranim té fajit éshté parakusht pér realizim té procedurés pér
marréveshje pér pranim té fajit né mes té paléve né fazén e kontrollit té
akuzés, gjé qé nuk ndodh né procedurén hetimore.

Né procedurén hetimore, drejtpérsédrejti zbatohen dispozitat pér sjellje té
aktgjykimit né bazé té propozim- marréveshjes pér pranim té fajit né mes té
paléve pa pranim paraprak té krimit nga i akuzuari, poge se nga cilado palé ka
ardhur iniciativa pér fillim té procedurés pér marréveshje pér pranim té fajit.
Edhe pérkundér faktit se nuk béhet pranim i fajit né ményré té preré pér veprat
pér té cilat prokuroria ka sjellé vendim pér fillim té procedurés hetimore, kjo
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béhet né ményré implicite, me ané té iniciativés pér fillim té procedurés pér
marréveshje pér pranim té fajit, gjegjésisht me fillim té bisedimeve pér
marréveshje pér pranim té fajit me propozim té prokurorisé.

4.1. Vlerésimi i akuzés

Né fazén e vlerésimit té akuzés deklarata pér pranim té fajit éshté parakusht
pér realizim té procedurés pér marréveshje pér pranim té fajit ndérmjet
prokurorit publik dhe té dyshuarit bashké me mbrojtésin e tij.

Pér dallim nga procedura hetimore ku iniciativa pér marréveshje pér pranim
té fajit mund té vijé nga té dy palét, né stadin e akuzés iniciativa vjen nga
mbrojtja me shprehje té gatishmérisé pér té béré pranim té fajit pér veprat e
pérfshira né akuzé.

Gatishmériné pér té béré pranim té veprave i dyshuari mund ta béjé né dy ményra:

= me parashtrim té deklaratés me shkrim ku thekson gatishmériné pér dhénie
té deklaratés pér pranim té fajit sa i pérket té gjitha apo disa veprave penale
té pérfshira né aktakuzé - me ¢'rast gjykatési, né késhillin pér vlerésim té
aktakuzés, éshté i obliguar té caktojé seancé pér vlerésim té pranimit té
krimit, apo

= né seancén pér vlerésim té akuzés té japé deklaraté me gojé se ndjehet
fajtor pér té gjitha apo pér disa vepra penale té pérfshira né aktakuzé - me
¢'rast procedura vazhdon sipas dispozitave pér ecuriné e seancés kur ka
deklaraté pér pranim té fajit.

Parakusht pér fillim té procedurés pér marréveshje pér pranim té fajit éshté
vendimi i gjykatésit kompetent, gjegjésisht i késhillit pér vlerésim té akuzés
pér até se a éshté deklarata e pranueshme apo jo.

Nése gjykatési apo késhilli pér vlerésim té aktakuzés nuk e pranon deklaratén
pér pranim té fajit, kété duhet ta konstatojé me procesverbal, i njofton palét
e pranishme me vendimin e tij dhe vazhdon me realizim té seancés pér
vlerésim té aktakuzés. Deklarata e parashtruar pér pranim té fajit, gjegjésisht
procesverbali né té cilin éshté pérfshiré ajo, nuk mund té shfrytézohen si
déshmi né procedurén e métutjeshme penale, késhtu qé ato mbyllen né
mbéshtjellése té vecanté dhe ndahen nga aktet e [éndés.
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Gjykatési, gjegjésisht késhilli do té sjellé vendim se deklarata e dhéné éshté e

pranueshme pasi té kontrollojé:

= vallé ajo éshté e dhéné né ményré vullnetare, me vetédije dhe pasi té jené
kuptuar pasojat e saj, duke pérfshiré edhe pasojat e ndérlidhura me kérkesén
pronésore-juridike dhe shpenzimet e procedurés penale, dhe

= vallé ekzistojné déshmi té mjaftueshme pér fajin e té dyshuarit.

Pér dallim nga marréveshja pér pranim té fajit gjaté procedurés hetimore, ku
nuk ekziston kufizim kohor pér arritje té marréveshjes pér pranim té fajit, né
stadin e akuzimit, palét kané afat kohor prej 15 ditésh qé té merren vesh pér
sanksion penal té pranueshém pér té gjithé dhe té parashtrojné propozim-
marréveshje pér pranim té fajit deri te gjykatési, gjegjésisht késhilli kompetent
pér vlerésim té akuzés.

Nése né kété afat kohor palét nuk parashtrojné propozim-marréveshje pér
pranim té fajit, vazhdohet me seancén pér vlerésim té akuzés sé parashtruar.

Nése propozim- marréveshja pér pranim té fajit éshté parashtruar pason

vlerésimi i saj i cili mund té jeté:

= pozitiv : propozim- marréveshja pér pranim té fajit té pranohet, me ¢'rast
gjykatési apo késhilli pér vlerésim té aktakuzés sjell aktgjykim sipas
dispozitave pér sjellje té aktgjykimit né bazé té propozim-marréveshjes, apo

= negativ: propozim- marréveshja pér pranim té fajit té mos pranohet, me
¢'rast gjykatési apo késhilli pér vlerésim té aktakuzés sjell aktvendim pér
mospranim té propozim- marréveshjes dhe vendos sa i pérket aktakuzés.
Propozim- marréveshja e cila nuk éshté e pranuar nuk mund té shfrytézohet
si déshmi né procedurén e métutjeshme penale.
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AKTGJYKIMI NE BAZE TE MARREVESHJES PER

PRANIM TE FAJIT NE FAZEN E VLERESIMIT TE AKTAKUZES

AKUZA

GJYQI
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v 1 v
DEKLARATA SEANCE PER VLERESIM
NUK PRANOHET TE AKTAKUZES

4.2. Pranim i krimit i dhéné né shqyrtimin kryesor

Sipas dispozitave té LPP-sé ekziston mundésia pér pranim té krimit né fazén
e shqyrtimit kryesor pas fjalimeve hyrése té paléve, mirépo para fillimit té

procedurés déshmuese.
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Pas udhézimit pér té drejtat qé i ka i akuzuari (té drejtén pér té heshtur apo
pér té dhéné deklaraté, pér ta ndjekur me kujdes ecuriné e shqyrtimit kryesor,
pér mundésiné e prezantimit té déshmisé né mbrojtje té tij, pér té drejtén t'u
parashtrojé pyetje té bashkakuzuarve, déshmitaréve dhe ekspertéve, dhe pér
té drejtén té japé vérejtje sa i pérket deklaratave té tyre), kryetari i késhillit do
ta ftojé té akuzuarin qé té deklarohet se a ndihet fajtor pér té gjitha apo pér
disa vepra penale té pérfshira né akuzé.

| akuzuari mund ta pranojé fajin né ményré vullnetare sa i pérket njérés apo
mé shumé veprave penale nga akuza.

Pranimi i krimit nuk éshté i kufizuar as me natyrén e as me peshén e veprés
penale pér té cilén zhvillohet procedura.

Pas marrjes sé pranimit té krimit me vullnet té liré, gjykatési individual ose

kryetari i késhillit éshté i obliguar t'i shqyrtojé kéto rrethana:

= vallé pranimi i krimit éshté béré me vullnet té lirg;

= vallé i akuzuari éshté i vetédijshém pér pasojat juridike té pranimit té fajit;

= vallé i akuzuari éshté i vetédijshém pér pasojat qé kané té béjné me kérkesén
pronésore-juridike; dhe

= vallé i akuzuari éshté i vetédijshém pér shpenzimet e procedurés penale.

Nése pranimi i krimit vlerésohet si i papranueshém, i dhéné né gjendje hutie,
si rezultat i moskuptimit té mjaftueshém té pasojave gé ndérlidhen me to dhe
té ngjashme, gjyqi vazhdon me realizimin e shqyrtimit kryesor (d.m.th. fillon
procedura déshmuese), me ¢’rast procesverbali pér pranimin e krimit ndahet
nga aktet dhe konsiderohet sikur té mos ishte dhéné asnjéheré dhe, si i tillg,
nuk do té mundet té shfrytézohet né pjesén e métutjeshme té procedurés.

Nése pranimi i krimit pranohet, gjyqi e fillon procedurén déshmuese né kuadér
té sé cilés prezantohen vetém déshmité qé kané té béjné me vendimin pér
sanksionin penal. Risité gé lidhen me pranimin e krimit mundésojné njé
racionalizim té veprimeve qé e pérbéjné shqyrtimin kryesor, me ¢'rast pesha
e rrethanave qé i pérkasin fajit, pérgjegjésia penale e té akuzuarit dhe gjendja
faktike barten né rrethana qé kané té béjné me llojin dhe lartésiné e sanksionit
penal sipas dispozitave pér vlerésimin e dénimit té KP-sé.
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Né rast se deklarata pér pranim té krimit éshté pranuar, edhe até pas
prezantimit té déshmive qé jané té réndésishme pér sanksionin penal, gjyqi
sjell aktgjykim qé i pérmban té gjitha elementet e aktgjykimit ndéshkues.
Duhet theksuar se kundér aktgjykimit, apo pjesés sé aktgjykimit qé éshté sjellé
si rezultat i pranimit té krimit té dhéné pas fillimit té shqyrtimit kryesor, i
akuzuari nuk mund té parashtrojé ankesé pér shkak té gjendjes faktike té
vértetuar gabimisht apo mosvértetimit té saj né térési.

PRANIMI | KRIMIT NE SHQYRTIMIN KRYESOR

FJALIMET HYRESE
GJYQI E UDHEZON
TE AKUZUARIN PER Aﬁ#‘éﬁ%ﬁ"
TE DREJTAT E TIJ
PRANIMI I KRIMIT FAKTET RELEVANTE PER
NGA | AKUZUARI SANKSIONIN PENAL
GJYQI SHQYRTON
VULLNETIN E LIRE DHE LS LN
VETEDLJEN PER PASOJAT ESHTE PRANUAR
REFUZIMI | PRANIMIT
TE KRIMIT
VAZHDON
PROCEDURA
PENALE
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5. IMPLIKACIONET NGA MARREVESHJA PER PRANIM TE FAJIT MBI DISPOZITA

TE TJERA TE LPP-SE

Marréveshja pér pranim té fajit dhe deklarata pér pranim té fajit kané ndikimin
e tyre edhe mbi dispozita té tjera té LPP-sg, gjegjésisht mbi institucione té
tjera procedurale, si p.sh.:

Ndarja e procedurés - né rast se pranohet faji pér njé pjesé té veprave
penale té pérfshira né akuzé, gjegjésisht faji té pranohet nga disa té
bashkakuzuar, gjygi mund té vendosé, deri né pérfundim té shqyrtimit
kryesor, qé procedura pér disa vepra penale apo ndaj disa té akuzuarve té
ndahet dhe té pérfundohet né ményré té vecanté apo t'i dorézohet ndonjé
gjyqi tjetér kompetent.

Mbrojtja e detyrueshme - gjaté procedurés pér negociata dhe asaj pér té
béré marréveshje pér pranim té fajit me prokurorin, i akuzuari duhet,
patjetér, té keté mbrojtés.

Bazat pér té pércaktuar paraburgim - nése i akuzuari ka dhéné deklaraté
me té cilén e ka pranuar fajin nuk do t'i pércaktohet masé paraburgimi, edhe
pse ekziston dyshim i arsyeshém se ai ka kryer vepér penale, pér shkak té
ekzistimit té njé frike té arsyeshme se do t'i fshehg, falsifikojé apo do t'i
shkatérrojé gjurmét e veprés penale ose nése rrethana té vecanta kuptohet
se ai do ta pengonte procedurén penale duke ndikuar mbi déshmitarét,
ekspertét, bashképjesémarrésit si dhe mbi fshehésit.

Ndérprerja e paraburgimit - paraburgimi do té ndérpritet me aktvendim
dhe i akuzuari do té léshohet né liri nése paraburgimi éshté pércaktuar pér
shkak té frikés sé arsyeshme se do t'i fshehg, do t'i falsifikojé apo do t'i
shkatérrojé gjurmét e veprés penale ose, né rrethana té vecanta, vihet né
dijeni se ai do ta pengojé procedurén penale me ndikim mbi déshmitarét,
ekspertét, bashképjesémarrésit apo fshehésit, ndérsa i akuzuari ka dhéné
deklaraté pér pranim té fajit.

Udhézim pér té drejtat e té akuzuarit - para ¢do marrjeje né pyetje, i
akuzuari detyrimisht do té informohet dhe do té udhézohet, né mes tjerash,
edhe pér té drejtén pér té béré marréveshje pér pranim té fajit me
prokurorin publik.

Sjellja e aktgjykimit - Marréveshja pér pranim té fajit, gjegjésisht pranimi i
krimit mundéson rigjykim né stade (faza) té ndryshme té procedurés duke
filluar qysh nga hetimi.
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STADII
PROCEDURES

SJELLJA E AKTGJYKIMIT

STATUSI | PRANIMIT

TE KRIMIT

EFEKTI
PERFUNDIMTAR

mes té paléve

BJEKTIKOMPE- _
NT PER SJELLJE TE
KTGJYKIMIT

procedura hetimore | Nuk éshté parakusht | Aktgjykim né bazé té =Gjykatési i
marréveshjes pér procedurés
pranim té fajit né paraprake

kryesor

zantimit té déshmive
qé kané té béjné me
sanksionin penal

vlerésimi i aktakuzés | Eshté parakusht Aktgjykim né bazé té | Gjykatési gjegjésisht
marréveshjes pér késhilli pér vlerésim
pranim té fajit né té aktakuzés
mes té paléve

fillimi i shqyrtimit Eshté parakusht Aktgjykim pas pre- | Gjykatési individual

gjegjésisht késhilli i
cili udhéheq me
shqyrtimin kryesor

6. SFIDAT DHE RREZIQET

C’pritet nga marréveshja pér pranim té fajit dhe deklarata pér pranim té krimit?

Shkarkim té gjyqeve nga njé pjesé e léndéve ku palét do té arrijné té merren
vesh?

Pér shkak se nuk ekziston kufizim sa i pérket natyrés dhe peshés sé veprave
penale pér té cilat éshté e lejuar marréveshja pér pranim té fajit, palét mund
ta zbatojné marréveshjen pér pranim té fajit ¢doheré kur té vlerésojné se
ajo éshté né dobi té té dyja paléve;

Gjykatésit do té kené mé shumé kohé t'u kushtojné [éndéve komplekse
penale me gjendje faktike té komplikuar, numér té madh déshmish dhe
autorésh e té ngjashme;

Zvogélim té shpenzimeve té procedurave gjyqésore pér shkak se zvogélohet
né masé té konsiderueshme kohézgjatja prej fillimit té procedurés penale
deri né sjelljen e aktgjykimit;

Rol proaktiv té paléve;

Pérfundim té procedurés né fazé mé té hershme me sjellje té vendimit meritor;
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Rezultat té qarté pérfundimtar i cili mbéshtetet mbi konsultime, biseda dhe
kompromise né mes té paléve dhe mbrojtésit té cilat rezultojné me
nénshkrim té propozim- marréveshjes pér pranim té fajit;

Aftési té mbrojtésit pér té vlerésuar se sa éshté e volitshme pér klientin e
tij qé té shprehé gatishméri pér pranim té fajit, gjegjésisht té béjé pranim
té krimit para gjyqit, pérkundrejt rezultatit pérfundimtar té procedurés té
cilén e pérbéjné veprimet e zakonshme procedurale népér stadet e saja té
ndryshme.

Cilat jané rreziqet e mundshme respektivisht véshtirésité praktike?

Korniza té gjera té sanksioneve té parapara né KP-sé;

Politika ndéshkuese e cila sillet rreth minimumit ligjor té paraparé té
sanksioneve;

Nevoja pér ndryshime né KP sa i pérket zbutjes sé dénimeve né rast té
procedurés pér marréveshje pér pranim té fajit, gjegjésisht dhénies sé
deklaratés pér pranim té krimit;

Véshtirési pér palét qé té vlerésojné vallé u konvenon mé shumé marréveshja
pér pranim té fajit apo procedura e rregullt penale;

Praktika e pabarabarté gjygésore né shqiptimin e sanksioneve penale pér
vepra té njéjta apo té ngjashme penale;

Mosekzistimi i sanksionit té llogaritur mesatar pér vepra té ndryshme
kriminale sipas praktikés gjygésore gjaté disa viteve té kaluara et;.
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PRAKTIKA KOMPARATIVE PER

I PJESA 2
MARREVESHJEN PER PRANIM TE FAJIT

1. HYRIJE

“Marréveshja pér pranimin e fajit” tradicionalisht éshté paré si pjesé e sistemit té sé
drejtés penale té Shteteve té Bashkuara té Amerikés dhe té shteteve tjera me ligj zakonor.

Shpesh pérdoret si term i pérgjithshém pér té pérshkruar negocim mes proku-
rorisé dhe mbrojtjes pér t'u deklaruar i fajshém né kushte té negociuara. Né kuptim
teknik, megjithaté, kjo ndodhé vetém atéheré kur i pandehuri ndérron deklarimin
prej nga i pafajshém né té fajshém né kémbim té dénimit té zvogéluar.

Njé raport i fundit i OSBE-sé e definoi até si “njé proces marréveshjeje mes té
pandehurit dhe prokurorit né té cilin i pandehuri pranon se ka kryer krim dhe
prokurori pajtohet pér disa [éshime né kémbim. Marréveshja pastaj dorézohet
né gjyq me géllim qé té shmanget seanca gjyqgésore.”’

Teknikisht, njé marréveshje pér akuzén ndodh kur prokuroria pajtohet té hedhé
poshté njé akuzé mé té réndé né kémbim pér deklarim té fajésisé pér
kundérvajtje mé té lehté ose i pandehuri deklarohet fajtor pér sé paku njé
akuzé né kémbim qé prokurori té hedhé poshté sé paku njé akuzé. Marréveshja
pér faktin éshté kur prokuroria prezanton njé version mé té favorshém té
fakteve té supozuara lidhur me veprén penale né kémbim pér deklarim fajtor.
Marréveshja pér dénimin zakonisht referon rastet né té cilat gjykatési ka dhéné
indikacion pér dénim té mundshém nése i pandehuri deklarohet fajtor.

Procesi né té cilin i pandehuri bashképunon me prokuroriné ose me gjykatén
nganjéheré referohet si “drejtési e negociuar” sepse rezultati pérfundimtar
éshté arritur né bazé té njé lloj negociate.

7" Misioni i OSBE-sé né Bosnjé e Hercegoving, “Marréveshjet e Deklarimit né Bosnjé e
Hercegoviné: Praktikat para Gjykatés dhe pérputhja e tyre me standardet ndérkombétare pér
té drejtat e njeriut”"Botimi i 2-té maj 2006, faqe 7 (Raporti i OSBE-sé pér marréveshjet pér
pajtimin e fajit).

@
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Né sistemet e ligjit zakonor kundérshtues i pandehuri duhet té hyjé né njé
deklarim formal té fajésisé ose pafajésisé pér akuzat para gjyqit.

Ky koncept éshté i huaj pér sistemet e sé drejtés civile inkuizitore né té cilat
kérkohet nga gjykatési té béjé pércaktimin ligjor té fajésisé pas shqyrtimit té,
té gjitha déshmive pavarésisht nése i pandehuri pranon fajésiné. Koncepti ku
i pandehuri formalisht té deklarohet fajtor ose jo fajtor éshté futur né disa
sisteme té sé drejtés civile qé pérdorin procedura gjyqésore kundérshtuese,
sic éshté Bosnja e Hercegovina, por jo edhe né vende tjera si Italia.

Sistemet e ligjit zakonor kundérshtues paragesin njé dégjim kontestues mes
prokurorisé dhe mbrojtjes, qé té dyja duke prezantuar raste té ndryshme.
Shumica dérmuese e rasteve té sjella para gjygit né sistemet e ligjit zakonor
nuk kontestohen me até qé i pandehuri deklarohet fajtor. Ekzistojné dallime
té prera mes sistemeve té ligjit zakonor né ményrén e deklarimit té fajésisé
dhe arrihet (dénimi mé i larté).

Né Shtetet e Bashkuara ku marréveshja pér pranimin e fajit éshté e gjithé-
pranishme, vlerésohet se éshté pérdoré né gati 95% té rasteve té ndjekura
penalisht. Atje palét mund té merren vesh edhe pér akuzén edhe pér dénimin
dhe dénimi i arritur mund té sugjerohet né gjyq. Né Angli dhe né Uells, pér
dallim, negociatat béhen pér akuzén dhe pér faktet qé mbéshtesin akuzén
(akuzat) por jo edhe pér dénimin dhe gjykata mund té mbajé njé dégjim pér
faktet e kontestuar. Sistemi kundérshtues italian pérmban ujdi pér dénimin,
por jo edhe marréveshje pér akuzén. Sistemi kundérshtues i Bosnjés mundéson
marréveshje pér dénimin por né praktiké palét, gjithashtu, negociojné edhe
pér akuzat dhe faktet. TNKJ (Tribunali Ndérkombétar pér Krime né Ish
Jugosllavi) pérmban marréveshje edhe pér akuzé edhe pér dénimin. Né Itali
dhe né Bosnjé e Hercegoviné gjyqi, nése pranon marréveshjen pér pranimin e
fajit, lidhet pér dénimin nga marréveshja. Né TNKJ dhe né Shtetet e Bashkuara
gjykata nuk obligohet pér kété. Statuti dhe Rregullorja e Gjykatés Ndérkom-
bétare pér Krime heshtin né lidhje me marréveshjen pér pranimin e fajit.

Sistemet e ligjit zakonor kundérshtues mbéshteten né negociatat pér deklarim me
géllim té funksionimit efikas té sistemeve té tyre té drejtésisé penale.
Reformat italiane té vitit 1988, duke shfugizuar gjykatésin hetues dhe duke
futur né fuqi seancat gjygésore kundérshtuese, gjithashtu, zgjodhén
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marréveshjen pér pranimin e fajit meqé e njéjta shihet si pjesé e domosdoshme
e sistemit kundérshtues.

Marréveshja pér pranimin e fajit mund té jeté kontroverse dhe té térheqé edhe
mbéshtetje té forté si edhe kritiké té ashpér.

Pérfitimet e drejtésisé sé negociuar té cilat ¢ojné né dénime mé té uléta
pérshkruhen né aspektin e uljes sé harxhimeve té drejtésisé publike dhe né
asistimin e té pandehurit dhe té déshmitaréve. Déshmitarét dhe viktimat
kursehen nga dhénia e déshmisé né gjykaté, rastet gjygésore jané mé té
shkurta dhe shumé mé shpejté zgjidhen, po edhe zvogélohet numri i punéve
qé ndérlidhem me veté rastin. Negociatat pér deklarim po ashtu ndihmojné
né mundésimin e “mbylljes” ose rivendosjes sé drejtésisé, pér shembull, né
rastet e krimeve té luftés ku mund té bihet né ujdi pér dhénie té informacionit
sic éshté lokacioni i varrezave dhe informacioni lidhur me personat e humbur.
Politika publike pér zbulimin e krimit dhe pér sjelljen e té pandehurve para
drejtésisé éshté pérparuar gjithashtu, meqé té pandehurit mund té pajtohen
té japin informacion ose inteligjencé ose té déshmojné né raste té tjera pér
kémbim té njé dénimi té zvogéluar. Ithtarét tjeré vérejné se kjo i lejon té
pandehurit té shprehé pendimin né lidhje me krimin dhe ndikimin qé ka pasur
né té prekurit nga krimi.

Kritikét pohojné se kjo mundéson njé shtytje pér t'u deklaruar i fajshém gjé qé
shkakton qé njerézit e pafajshém té deklarohen fajtor dhe, kjo uzurpon
autoritetin gjygésor pér t'i dhéné mé shumé kompetencé prokurorit, késhtu
qé prokurorét mbingarkohen dhe me kété detyrojné té pandehurit té
negociojné pér deklarim té fajésisé edhe pér kundérvajtje mé té lehta gjithnjé
me shpresé té marrjes sé dénimit mé té vogél dhe se té pandehurit mund té
japin informacion té rrejshém kundér té tjeréve pér kémbim té marréveshjes
pér pranimin e fajit.

Pérkundér kétyre kritikave, marréveshja pér pranimin e fajit, né njé formé apo
tjetér, po e rrité popullaritetin e vet né sistemet e ligjit zakonor kundérshtues
dhe ato té sé drejtés civile. Né kohé té fundit, pér shembull, Franca, Rusia,
Argjentina, Afrika e Jugut dhe India, mes shteteve tjera, pérhapin kété
marréveshje edhe né ményré formale.
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Si shembull té njé sistemi gé nuk éshté shqyrtuar mé poshté, pérvoja e para
ca kohe e Tajvanit tregon se si njé sistem i pérparshém, i pastér i té drejtés
civile, fut né pérdorim disa procedura kundérshtuese, pérfshiré kétu edhe
marréveshjen pér pranimin e fajit. Reformat e vitit 2004 dhané marréveshje
pér pranimin fajit té kufizuar nén titullin “procedurat pér negocim.”® Sistemi
i pérparshém shprehte karakteristika inkuizitore me njé hetim té kontrolluar
nga prokurori gé conte deri te njé aktakuzé dhe shqyrtim té dosjes sé rastit
nga ana e gjyqit. Mé paré seanca gjyqésore ishte njé marrje né pyetje nga ana
e gjykatésit me pak pjesémarrje té prokurorisé dhe mbrojtjes. Sistemi i ri éshté
njé kontest i udhéhequr nga palét kundérshtuese mes prokurorisé dhe
mbrojtjes para gjykatésit neutral edhe pse gjykatési prapé pranon dosjen para-
gjyqésore. Negociatat pér kundérvajtjet jo té rénda mund té fillojné pas
aktakuzés dhe té pérgendrohen né kohézgjatjen e dénimit edhe pse i
pandehuri mund té pajtohet té kérkon falje ose té paguan pér kompensim té
viktimés ose ndonjé shumé parash pér ndonjé organizaté. Gjykatésit nuk mund
té marrin pjesé né negociata por duhet patjetér té konfirmojné se té
pandehurit kané kuptuar se kané hequr doré nga disa té drejta té caktuara.
Gjykatési mund té pranojé marréveshjen dhe té dénojé té pandehurin né
kushtet e caktuar me marréveshje, ose mund ta refuzojé até dhe té kérkojé
seancé gjyqésore. Gjykatési patjetér duhet té refuzojé marréveshjen né
rrethana té saktésuara®’.

2. ANGLIA DHE UELLSI (MBRETERIA E BASHKUAR)
2.1. Hyrje

Sistemi i té drejtés penale né Angli dhe né Uells pér kohé té gjaté kané
shfrytézuar principin e ligjit zakonor kundérshtues pér deklarim formal té
pafajésisé ose té fajésisé pér njé akuzé té sjellé para gjykatés. Nga i pandehuri
kérkohet gé té futet né deklarim formal té pafajésisé ose fajésisé pér akuzén
e sjellé para gjykatés.

Ligji dhe praktika né lidhje me dénimin dhe deklarimin e fajésisé pérfshihet né
njé pérzierje té rastit té sé drejtés zakonore, legjislaturés, udhézimeve té
praktikés gjygésore, udhézuesve ligjor, dhe kodeve té avokatéve. Ajo éshté
objekt i amendamenteve té shpeshta nga ana e legjislatorit dhe interpretimit

18 Nenet 455-2 deri -11nga Kodi i Procedurés Penale té Tajvanit
19 Shih, Margaret K. Lewis “Sistemi i Ri Kundérshtues i Tajvanit dhe Sfida e Neglizhuar per
Reforma Drejtuar Efikasiteti” 49 Zhurnali i Virgjinias pér Ligjin Ndérkombétar 651 (2008-2009).

@
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nga ana e gjykatave mé té larta. Doktrina e stare decisis ose e precedentit, njé
nga karakteristikat themelore dalluese té sistemit té sé drejtés zakonore - qé
detyron né gjykatat mé té uléta me vendimiet e gjykatés mé té larté né
hierarkiné e gjykatave - e ka Gjykata e Apelit qé né vazhdimési léshon vendime
té freskéta né lidhje me precedentin juridik obligues.

Policia éshté fillimisht pérgjegjése pér hetimin e krimit. Zyra e Prokurorisé (ZP)
i drejtuar nga Drejtori i Prokurorisé Publike tani éshté pérgjegjés pér
udhéhegjen e akuzave pér shumicén e krimeve té sjella para gjykatés.

Policia tani ka rol shumé mé té kufizuar né procesin e akuzés formale, né
pérgjithési e kufizuar né kundérvajtje té vecanta sic jané shkeljet e vogla né
komunikacion, kundérvajtjet né rrugé dhe kundérvajtjet e prishjes sé rendit
publik, si dhe ¢do kundérvajtje qé i takon Gjykatés pér kundérvajtje té
dénueshme deri né tre muaj burgim, e cila sigurisht gé ¢on né numér té
konsiderueshém té rasteve. Né té gjitha rastet tjera, Prokurorét pércaktojné
akuzén qé sillet para gjyqit dhe informojné policiné pér ményrén e akuzimit.

ZP ka njé rol statusor formal né procesin e negociatave pér deklarim té
fajésisé. Ky proces nuk referohet si “marréveshje pér pranim faji” né kuptim té
asaj se si kuptohet, si pér shembull, né Shtetet e Bashkuara, né tribunalett
ndérkombétare dhe né Bosnjé e Hercegoviné. Megjithaté, efekti praktik né
kuptim té negocimit té& marréveshjes pér pér pranim faji éshté mjaft i ngjashém.

Historikisht, ata té cilét deklarohen fajtoré né pérgjithési kané marré dénime
mé té uléta né krahasim me dénimet e aplikueshme nése vértetohet fajésia
pas mbajtjes sé seancés sé dégjimit gjyqgésor. Praktika e pérgjithshme tregon
se pranimi i fajit né kohé ka béré qé dénimi té ulet pér gati njé té tretén, né
krahasim me dénimin me té cilin, pér ndryshe, do té ngarkohe;j.

Akti pér Drejtési Penale i vitit 2003 parasheh se i akuzuari mund té marré
zvogélim statusor té dénimit né rast té deklarimit té fajésisé dhe se gjykata
duhet patjetér té marré parasysh kur i pandehuri shfaq géllimin pér t'u
deklaruar fajtor si dhe rrethanat né té cilat njé shenjé e tillé éshté dhéné. *
Kjo nuk siguron kurrfaré “té drejte” statusore apo “té pasurit té drejté pér”
pérzvogélim dénimi. Akti pér Drejtési Penale, po ashtu, nuk e rregullon ‘tarifén’

2 Né R. kundér Buffrey 14 Cr. App. R (S) 511: Gjykata e Apleit vendosi kur nuk kishte asnjé
rregull absolute pér até se si duhej té ishte zvogélimi i dénimit, meqé si udhézim i
pérgjithshém pér zvogélim té pérshtatshém ishte njé e treta

2 Seksioni 144, Akti pér Drejtési Penale 2003
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apo zvogélimin e dénimit, duke cekur vetém se “asgjé nuk ndalon” gjykatén
pér té dhéné njé dénim gé nuk éshté mé pak se 80 pér gind nga kundérvajtjet
e vecuara té cilat bartin kushte minimale statusore pér burgosje.

Gjaté dhénies sé dénimit gjykata “duhet té keté parasysh ¢farédo direktiva té
cilat jané relevante pér rastin e té pandehurit”?2. Késhilli pér Dhénie Dénimi i
formuar sipas legjislaturés ka botuar njé numér té madh té direktivave né
lidhje me dhénien e dénimit. Funksioni i tij - té promovojé konsistencé né
dénim - éshté pér té vendosur direktiva pér parimet e dhénies sé dénimeve
dhe pér kundérvaijtjet e vecanta. Direktiva definitive e késhillit pér dénime
“Zvogélimi i dénimit pér pranim té fajésisé” (2007) vecon njé shkallé rréshqitése
té dénimeve. Kéto pérfshijné prej zvogélimeve té rekomanduara pér njé té
tretén pér deklarata té dhéna, me mundésiné mé té paré té mundur, deri te
njé e dhjeta pér deklarata té dhéna né “pragun e gjykatés”. Direktiva parasheh
rrethana té kufizuara, ndryshe nga koha kur béhet pranimi, kur zvogélimi mund
té refuzohet ose té ulet, si¢ éshté rasti né njé rast té pakalueshém té ndjekjes
té jashtézakonshme penale.

Direktiva thekson si princip se “ulja e dénimit éshté e pérshtatshme pér shkak
se pranimi i fajésisé shmangé nevojén pér seancé gjyqésore (késhtu
mundésohet qé rastet e tjera té zgjidhen né ményré mé ekspeditive), ngushton
mospérputhjen mes akuzés dhe dénimit, kursen harxhime té konsiderueshme
dhe, né rast té pranimit té hershém, kursen viktimat dhe déshmitarét nga
brenga se duhet té déshmojné. Principi i uljes sé dénimit buron nga nevoja pér
administrim efikas té drejtésisé dhe jo si njé aspekt i lehtésimit”.

Né pérgjithési, mbi 90% e té pandehurve né Angli dhe né Uells deklarohen
fajtoré. Shumica e kundérvajtjeve - rreth 98% - ndigen penalisht nga Gjykata
pér kundérvajtje pa juri. Madje edhe né Gjykatat té shkallés sé paré (pér seanca
gjyqésore pér aktakuzé pér kércénime mé serioze) né Angli dhe né Uells mbi
60% té rasteve rezultojné me deklarim té fajésisé, ndérsa vetém rreth 14-15%
¢ojné né shqiptim dénimi nga ana e jurisé. Gjykatat pér Kundérvajtje i dérgojné
rastet me kundérvajtje mé té rénda né Gjykatat themelore pér shqiptim té
dénimit ose pér seancé gjyqésore. Pér shkak se né Gjykatat themelore
procedura qé pérdoret éshté mé e afért me marréveshjen pér pranim té fajsisé,
ky doracak pérshkruan procedurat e pérdorura né kéto gjykata.

22 Seksioni 172, Akti pér Drejtési Penale 2003
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Kur kalohet rasti tek Gjykata themelore i pandehuri deklaron fajésing, piké sé
pari, né tri faza.

E para éshté deklarimi fajtor pér té gjitha ose pér disa nga akuzat sipas rastit
té ndjekjes penale té shtruar né dokumentacionin e gjykatés. E dyta éshté
deklarimi fajtor né bazé té deklarimit té negociuar mes paléve ose né bazé té
deklarimit té parashtruar nga ana e mbrojtjes, por i pakontestuar nga ana e
prokurorisé. Kjo éshté e njohur si “deklarim i bazuar né marréveshje”. E treta
lidhet né vecanti me raste té rénda ose komplekse té mashtrimit ku pranimi i
fajésisé, i marré vesh mes paléve dhe i pércjellé me paragitje té pérbashkét, i
pérket dénimit.

Né negocimin e deklarimit té fajésisé me mbrojtjen, prokurorét i pérmbahen
direktivave té sjellura nga Ministria e Drejtésisé nga Prokurori Publik, 2> Drejtori
i Prokurorisé Publike, Kodit té Prokuroréve, si dhe Udhézimit té Praktikave té
Bashkuara Kriminale nga Rregullat e Procedurés Penale.

Principet e politikés publike né lidhje me deklarimet e fajésisé né gjykata né
ményré té pérgjithésuar jané té caktuara né direktivat e Prokurorit Publik (té
ndryshueshme) udhézime né lidhje me kundérvajtjet e mashtrimeve té rénda
(shih mé poshté). Direktivat cekin se qéllimi i diskutimit pér pranim éshté “té
ngushtohen ¢éshtjet e pérfshira né rast me synim gé té arrihet njé zgjidhje e
drejté né kohé sa mé té shkurtér té mundshme, pérfshiré edhe mundésiné e
arritjes sé marréveshjes pér pranim té fajésisé dhe pérgatitjes sé paraqitjes sé
pérbashkét né lidhje me dénimin.”

Dobité potenciale jané té pérshkruara si: zgjidhje e shpejté e rastit gé mund té
zvogélojé ankthin dhe pasiguriné te viktimat dhe déshmitarét dhe té mundésojé
njé sqarim mé té hershém pér personat e akuzuar té cilét pranojné fajin e tyre dhe
zvogélimin e ¢farédo ¢éshtjeve né kontest ashtu gé rasti té€ mund té menaxhohet
me mé shumé efikasitet né rast se ai pércillet né seancé gjyqésore.

2.2. Pranimi i fajit pér té gjitha ose disa nga akuzat
| pandehuri mund té deklarohet fajtor pér té gjitha akuzat né bazé té fakteve

té pretenduara nga prokuroria. Po ashtu, si alternativé, i pandehuri mund té
deklarohet fajtor pér disa nga akuzat. Gjykatési duhet té gjykojé nése deklarimi

2 Udhézime té Ministrit té drejtésisé pér pranim faji dhe roli i prokurorit né pércaktimin e
dénimit.
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éshté me vend né bazé té fakteve té pretenduara. Gjykatési mund té vazhdojé
dhe té ndajé dénimin nése éshté i kénaqur me faktin se deklarimi éshté i bazuar
si duhet.?

Palét mund té pajtohen qé i akuzuari té deklarohet fajtor pér njé pjesé té
aktakuzés dhe prokurori té mos ofrojé déshmi pér té mbéshtetur pjesét tjera
ose pretendimet e aktakuzés. Pas pranimit té deklarimit pér té lehtésuar
akuzat prokurori mund té ftojé gjykatésin pér té miratuar propozimin.
Gjykatési mund ta refuzojé kété.

Si alternativé, prokurori mund té vazhdojé pa kérkuar miratimin e gjykatésit.
Gjykatési mund té shprehé mospajtim dhe té ftojé prokurorin té rishikojé
rastin. Gjykatési mund té pezullojé procedurén gjygésore nése mendon se
rruga e propozuar nga ana e prokurorit “mund té ¢ojé deri né padrejtési té
réndé”. Pastaj prokurori duhet, patjetér, ta diskutojé kété me prokurorét e
larté té caktuar dhe né rrethana ekstreme gjykatési mund té refuzojé té
vazhdojé deri sa autoriteti pér ndjekje konsultohet me Prokurorin Publik.

Para se té futet né deklarim té fajésisé i pandehuri mund té kérkojé para kohe
njé té dhéné pér dénimin (shih mé poshté).

2.3. Bazat e dakorduara té deklarimit té fajésisé

Prokuroria dhe i pandehuri mund té pajtohen pér bazat faktike né té cilat i
pandehuri do té deklarojé fajésing, e njohur si “baza té dakorduara té
deklarimit té fajésisé”. Ky éshté fundi i procesit té negociatave né mes té
prokurorisé dhe té pandehurit. Gjygi duhet patjetér té miratojé deklaratén e
dorézuar né kété bazé. Gjyqi duhet té mendojé nése pranimi i saj éshté i drejté
dhe né interes té sé drejtés.

Principet jané ligj zakonor i pastér dhe jané té vendosur né vitin 2004 né rastin

e Gjykatés sé Apelit pér R kundér Underwood %:

= Prokuroria mund té pranojé dhe té dakordohet me shpjegimin e té
pandehurit pér faktet e diskutueshme ose t'i refuzojé ato né térési. Nése
pranohen, prokuroria duhet té sigurojé se ato né fakt jané té sakta;

24 Udhézimi i praktikave té bashkuara kriminale, paragrafi IV.45 ‘Udhézime té tjera qé
aplikohen né Gjykatén e Larté.
% R. kundér Underwood [2004] EWCA Crim 2256 [2005] 1 Crim. App. R. (S) 90.
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= Detyrim primar i Prokurorisé éshté ndaj gjyqit, prandaj ajo nuk duhet té
pajtohet pér marréveshje me elemente kontestuese né pjesén e fakteve dhe
té drejtés materiale;

= Marréveshja duhet detyrimisht té jeté me shkrim dhe e nénshkruar nga
prokuroria dhe si etillé ti dorézohet gjyqit;

= Marréveshja nuk duhet té pérmbajé elemente kontestuese; dhe

= Marréveshja lidhur me pranimin e fajit mes paléve nuk duhet té keté
elemente kontestuese.

Prokurori patjetér té sigurojé se avokati mbrojtés éshté né dijeni pér bazén
mbi té cilén éshté pranuar deklarimi dhe ményrén né té cilén prokuroria do té
prezantojé rastin e vet né gjyq.%¢ Direktiva e Prokurorit Publik pér pranimin e
deklarimit té fajésisé thoté se:
“Baza e deklarimit pér fajési nuk guxon té miratohet né bazé té njé séré
faktesh té pavérteta dhe mashtruese dhe patjetér té merren né konsideraté
té duhur interesat e viktimés. Njé bazé jo logjike ose e pambéshtetur e
deklarimit té fajésisé, pashmangshém do té rezultojé me imponim té njé
dénimi té pavend dhe éshté né gjendje té démtojé besimin e publikut né
sistemin e té drejtés penale. Né rastet gé pérfshijné mé shumé té pandehur
bazat e deklarimit pér secilin té pandehur duhet té pérputhen faktikisht me
njéra tjetrén”.

Pavarésisht a jané apo jo té “té miratuara” deklarimet, gjykatési nuk éshté i
obliguar me kété marréveshje dhe ai mund té insistojé qé ¢farédo déshmie qé
éshté relevante lidhur me ndonjé fakt té kontestit, ose pér té cilin gjykatési
mund té kérkojé informacion shtesg, ato té shqyrtohen.

Gjyqi duhet té jeté i informuar nése kontesti faktik nuk mund té zgjidhet. Sipas

Direktivés sé Prokurorit Publik:
"Kur baza e deklarimit nuk mund té miratohet dhe mospérputhja mes dy
paléve éshté aq sa té keté mundési té keté efekt té konsiderueshém né
shkallén e dénimit, detyré e avokatit mbrojtés éshté té informoj gjyqin, para
se té fillojé procesi i shgiptimit té dénimit. Mbetet njé detyré thelbésore
pér avokatin e prokurorisé gé té sigurojé vallé gjykatési qé shgipton dénimin
éshté i njoftuar pér mospérputhjen ekzistuese dhe se a duhet marré né
konsideraté até se patjetér té mbahet dégjimi Newton pér té zgjidhur rastin.
Gjykatés duhet t'i tregohet kur nuk éshté i pranueshém njé referim

% Pika C5 e Udhézimeve té Ministrit té Drejtésisé pér pranim faji.

@



4» ‘03. Plea Bargaining 02 AL [REV2] 28.02.2011 11:28 Pageul@

44

néngmues ndaj viktimés, déshmitarit apo palés sé treté, edhe pse kjo mund
té mos ndikojé né dénimin e shgiptuar”.

“Né té gjitha rastet ku éshté e mundshme té ndihmohet gjyqi né rastet kur
céshtjet e shqgiptimit té dénimit jané komplekse ose jo té njohura,
prokuroria duhet té shtojé njé pérmbledhje té véshtrimeve kryesore né
planin me shkrim té rasteve té cilat i dorézohen gjykatés.

Kjo duhet té keté formén e shénimeve té shkurtra pér: - ¢do kufizim statusor
relevant - emrat e autoriteteve pér shgiptim té dénimit ose direktivat -
diapazoni i ndonjé urdhri ndihmés (p.sh. né lidhje me sjellje kundér shoqéris,
konfiskim ose deportim) duhet té merret né konsideraté. - Plani gjithashtu
duhet té pérfshijé moshén e té pandehurit dhe informacione lidhur me
ndonjé kundérvaijtje té vecanté.”

2.4. Dégjimi gjyqésor né lidhje me kontestimin e fakteve pér pranimin
e fajésisé- “Dégjimi i Newton-it”

Né rast se palét nuk mund té zgjidhin njé kontest faktik gjaté tentimit té
arritjes sé marréveshjes pér deklarim té fajésis, prokuroria duhet té vendosé
vallé rasti duhet té vazhdojé né seancé gjyqésore ose té ftohet gjyqi té mbajé
njé dégjim sipas nevojés. Gjygi mund té mbajé njé dégjim pér té zgjidhur
kontestin lidhur me faktet qé rezultojné nga deklarimi i fajésisé. Kjo éshté
proceduré e ligjit zakonor pa origjiné statusore, qé buron nga rasti i vitit 1982
R.kundér Newton-it 7 dhe i njohur si “Dégjimi i Newton-it. Kur prokurorit i
mungojné déshmité pér té kontestuar pozitivisht shpjegimin e té pandehurit,
pér shembull né rast se i pandehuri pohon njé ¢éshtje jashté njohurisé sé
prokurorisé, ajo mund té kérkojé té testojé déshminé e té pandehurit me
kérkim té dégjimit- Newton.

Gjykata ka té drejté té sjell konkluzion té vetin pér faktet e bazuara né déshmi
kur as prokurori as mbrojtja nuk kané ftuar Gjykatén té mbajé njé dégjim
Newton dhe kontesti faktik ka mundési té keté ndikim material né dénim. Kur
céshtja e kontestuar ka té béjé me faktet gé jané né dijeni ekskluzive té té
pandehurit dhe kur i pandehuri déshiron té japé déshmi, atéheré i pandehuri
duhet t béjé kété gjé. Né rast se i pandehuri nuk déshiron té japé déshmi dhe
nga cfarédo shpjegimi qé mund té jepet - gjykatési mund té nxjerré
konkluzione adekuate gjaté dhénies sé dénimit.

27 R kundér Newton (1982), R.13
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Kur i pandehuri deklarohet fajtor, por kundérshton faktet e prokurorisé, bazat
e deklarimit e té pandehurit duhet béré me shkrim, duke béré identifikimin e
kundérshtimit. Gjykata mund té ftojé palét té shprehen, nése kontesti éshté i
réndésishém pér dénimin. Nése gjykata vendos se ai éshté i réndésishém, ajo
pastaj fton prezantim té métejmé té déshmive dhe vendosé lidhje me
kontestin né bazé té principit Newton.

2.5. Rastet qé pérfshijné mashtrim té réndé - deklarimi i fajésisé sipas
bazés sé, miratuar nga ana e prokurorisé dhe mbrojtjes, e pércjellé
nga paragqitjet e pérbashkéta pér dénimin

Kjo éshté kategoria e treté e identifikuar né Udhézimin e praktikave té
bashkuara kriminale dhe aplikohet, kur prokuroria dhe i pandehuri né njé rast
té mashtrimit té réndé ose kompleks jané pajtuar pér njé bazé té deklarimit
dhe kérkojné té béjné njé paragitje né gjykaté né lidhje me dénimin. Né kéto
raste, baza me shkrim e deklarimit té fajésisé e arritur ndérmjet prokurorit dhe
avokatit mbrojtés né fakt quhet “marréveshje pér pranimin e fajésisé” 28

Udhézimit té praktikave té bashkuara kriminale bén definimin e zbatueshmé-
risé sé saj. Prokurori Publik edhe drejtori i Prokurorisé Publike kané publikuar,
po ashtu, udhézime té zbatueshme? pér kéto raste Mund té mbahen diskutime
gjaté fazés sé hetimeve para se té shgiptohen akuzat gé mund té rezultojné
né akuza té ndryshme nga ato té preferuara pa marréveshje,. Cdo marréveshje
duhet té jeté “e arsyeshme, e drejté dhe korrekte dhe se duhet té keté sigurim
pér té siguruar se té pandehurit nuk jané nén ndonjé presion té padukur pér
té béré pranimin.” Duhet té mbahen shénimet nga kéto diskutime.®

Marrveshjes pér pranim té fajit duhet té pasqyrojé réndésiné dhe shkallén e
kundérvajtjes, t'i japé gjykatés kompetencat adekuate pér shqgiptim té dénimit,
dhe t'i mundésojé gjykatés, opinionit dhe viktimave té kené besim né rezultatin
pérfundimtar. Prokurori duhet me kujdes ta merr né konsideraté ndikimin e
deklarimit apo té bazés sé deklarimit té propozuar né komunitet dhe né vikti-
mé, dhe né té perspektivén e ndjekjes penale té suksesshme té ndonjé personi

% Shih paragrafi IV 45, Udhézimi i praktikave té bashkuara kriminale

% Paragrafi 45, Udhézimi i praktikave té bashkuara kriminaleé Udhézimet e Prokurorit Publik
pér Bisedat pér deklarim né rastet e mashtrimeve té rénda dhe komplekse, me 18 mars
2009, Udhézuesi i Drejtoréve pér té shoqéruar Udhézimet e Prokurorit Publik pér Bisedat
pér deklarim né rastet e mashtrimeve té rénda dhe komplekse”.

30 Paragrafi A5, A6 dhe A7, Udhézimet e prokurorit publik lidhur me bisedat pér deklarim té
fajit né rastet e mashtrimeve té rénda dhe komplekse.
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tjetér té implikuar né kundérvajtje. Prokurori nuk guxon té pajtohet me bazén
e zvogéluar té deklarimit e cila éshté corientuese, jo e vérteté dhe jo-logjike™:

Pér mé tepér “prokurori duhet patjetér té mos ushtrojé presion té gabuar tek
i pandehuri gjaté bisedave pér deklarim té fajit, pér shembull me ekzagjerim
té rastit me qéllim qé té bindet i pandehuri pér deklarim té fajésisé ose té
deklarohet fajtor né baza té vecanta.” | pandehuri duhet té kené informacion
té mjaftueshém pér ta mundésuar até té luaj njé rol me njohuri té ploté gjaté
bisedave pér deklarim.?

Procedurat né kéto raste dallojné né aspektin se palét duhet té sigurojné
shumé mé tepér materiale pér gjykatésin, edhe até, sé paku, shtaté dité para
paraqitjes sé paré té pandehurit né Gjykatén e larté. Kjo pérfshiné (I)
marréveshjen pér pranim té fajit, deklarim; (Il) paraqitjet pér dénimin; (Ill) téré
materialin e siguruar gjaté bisedés pér deklarim nga ana e prokurorisé pér té
pandehurin; (iv) materiale relevante té siguruara nga ana e té pandehurit, pér
shembull dokumentet né lidhje me lehtésimet personale; dhe (v) procesverba-
lin e ¢do takimi mes paléve dhe ¢do korrespondencé qé buron nga bisedat pér
deklarim té fajit. Gjykatési mund té kérkojé materiale shtesé.

Pér shkak té natyrés sé kétyre llojeve té kundérvajtjeve, gjykata duhet té marré
parasysh kohézgjatjen nga momenti i kryerjes sé kundérvajtjes, kohén e
shpenzuar pér intervistimin e té pandehurit, datén e akuzés dhe datén e
seancés gjygésore né perspektivé, me géllim qé té sigurojé koha e duhur pér
shqyrtimin e marréveshjes sé deklarimit dhe paraqitjeve pér dénim mos té
shkaktojné shtyrje té panevojshme kohore. Palét mund té dorézojné paragitjen
e tyre té pérbashkét. Gjykata mund t'i refuzojé ato né térési dhe gjykatési
mund té refuzojé té pranojé marréveshjen pér deklarim dhe té caktojé dénimin
ndryshe nga ajo e miratuara né paraqitjet pér dénim té béré sipas Udhézimeve
té Prokurorit Publik né bisedat pér deklarim.

Paraqitjet pér dénim duhet té térhegin vémendjen e gjykatés pér ¢do shkallé
té aplikueshme té dénimit né ¢farédo udhézimi relevant dhe té ¢farédo urdhri
plotésues, i cili mund té jeté i aplikueshém. Paragitjet pér dénim nuk duhet té
pérfshijné ndonjé dénim té vecanté ose ndonjé shkallé té miratuar ndryshe
nga shkallét e dénimit té parapara né direktiva apo nga autoritetet.

31 Paragrafét B1, B2, B3 dhe B4, Udhézimet e prokurorit publik lidhur me bisedat pér deklarim
té fajit né rastet e mashtrimeve té rénda dhe komplekse.
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Para se té deklarohet fajtor né pérputhje me marréveshjen pér pranim té fajit,
i pandehuri mund té kérkojé té dhéna pér dénimin pér té pasur dijeni pér
dénimin maksimal té mundshém (shih méposht). Marréveshja pér pranim té
fajit ngelé obliguese, madje edhe atéheré kur gjykatési jep shenja pér dénimin
ose miraton dénim qé nuk éshté né pérputhje me paraqitjen e béré pér dénim.

Né rast se i pandehuri nuk deklarohet fajtor né pérputhje me marréveshjen
pér deklarim ose nése i pandehuri i cili deklarohet fajtor né pérputhje me
marréveshjen pér deklarim me sukses aplikon pér térhegje té deklarimit té vet,
marréveshja e firmosur pér deklarim mund té trajtohet si dhénie rréfimi pér
déshmi dhe mund té pérdoret kundér té pandehurit né ndonjé fazé té mévonshme
né kété seancé gjygésore apo ndonjé tjetér. Gjykata ka té drejté diskrecioni
té mos e pranojé até né dosje té déshmive, e nése e bén kétg, atéheré mundet
né ményré té pafavorshme té ndikojé né paanésiné e seancés gjygésore.*

2.6. Indikacion mbi dénimin qé jepet paraprakisht - rasti Goodyear

Para se té deklarojé fajésiné i pandehuri mund té kérkojé nga gjykata njé
paralajmérim pér dénimin maksimal gé mund t'i shgiptohet nése ai ose ajo
deklarohet fajtor né até fazé té procesit gjyqésor. Paralajmérim pér dénimin
mund té kérkohet vetém nga Gjykata e Larté.

Paralajmérimi i dénimit éshté njé proceduré e ligjit zakonor i cili nuk éshté i
rregulluar me statut. Udhézimet burojné nga rasti i vitit 2005 i Gjykatés sé
Apelit R. kundér Goodyear.* Direktivat e Prokurorit Publik gjithashtu sigurojné
udhézime. Kur éshté e pérshtatshme, duhet patjetér té keté njé bazé pér
deklarim té shprehur me shkrim.

Pasi qé té dégjojé palét, gjykatési mund té japé njé paralajmérim duke treguar
pér dénimin qé do té shqiptohet né bazé té deklarimit té fajésisé. Gjykatési
gjithashtu mund té informojé té pandehurin se lloji dhe kohézgjatja e dénimit
mund té ishin té njéjta po gé se rasti shkonte né seancé gjygésore.

Gjykatési, gjithashtu, mund té refuzojé ose té shtyjé pér tjetér heré kérkesén.
Gjykata zakonisht nuk duhet té japé paralajmérim kur ekziston ndonjé kontest
né bazé té deklarimit, pérveg se né rast se gjykatési sjell pérfundim se ai ose

32 Rregulla 39.3 né Rregullat e procedurés penale

33 Paragrafi 45.27, Udhézimi i praktikave té bashkuara kriminale

3 R. Kundér Goodyear [2005] 2 Crim. App. R. 20 (Gjykata e Apelit), 3 All ER 117, shih gjithashtu
paragrafét 45.29-29.33 té Udhézimit té Praktikave té Bashkuara Kriminale.
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ajo mund té merren me rastin né ményré adekuate pa pasur nevojé pér
dégjimin Newton. Né rast se ekziston kontest me faktet, atéheré duhet
pércjellé procedurén, si¢ referohet mé larté né rastin e R. kundér Underwod-it
para se gjykata té paralajmérojé dénimin.

Direktiva e Prokurorit Publik thoté se paralajmérimet lidhur me dénimet nuk
duhet té kérkohen nga gjykatési i [éndés, pérvec rasteve kur ¢éshtjet mes pro-
kurorisé dhe mbrojtjes jané adresuar dhe jané zgjidhur. Prokurorét, po ashtu,
nuk duhet té pajtohen pér bazén e deklarimit, nése nuk i kané béré konsultimet
e nevojshme me viktimén dhe me familjen e tij. Gjykata e Apelit konsideron
se gjykatésinuk duhet té trajtojé procesin si “marréveshje pér pranimin e fajit”
ose té jeté e involvuar né ¢farédo forme té marréveshjes pér pranim té fajit.’

Kur té jepet deklarimi atéheré ai éshté obligues pér gjykatésin dhe pér secilin
gjykatés tjetéricili do té jeté pérgjegjés pér rastin kur i pandehuri vendosé té
deklarohet fajtor. Pas paralajmérimit té dhéné pér dénimin, né rast se i pande-
huri nuk deklarohet fajtor, paralajmérimi nuk éshté ende obligues pér gjykatén.

Prokurori ka njé rol aktiv né kété proces. Kur éshté e pérshtatshme ai ose ajo
duhet té ndihmojné gjykatén né shqiptimin e dénimit, pér referenca né
kompetenca relevante statusore té gjykatés, udhézime dhe autoritete
relevante pér shqiptim té dénimeve, si dhe té gjitha ndihmat té cilat gjykata
mund t'i kérkojé.

Prokurori e ka té ndaluar té thoté “gfarédo gé do té mund té krijonte pérshtypjen
se paralajmérimi i dénimit ka mbéshtetjen ose miratimin e gjykatés sé Larté™® si
dhe mund té mos japé pélgim pér miratim té dénimit edhe atéheré kur
prokuroria ka béré paragitje pér dénimin té pérbashkét me mbrojtjen.

Paralajmérim si i Goodyear-it duhet té jepet né gjykaté té hapur né praniné e
té pandehurit, por ¢farédo reference pér dégjimin nuk do té jeté e pranueshme
né asnjé proces gjyqésor pasues. Né kété kuptim gjykata duhet té vendosé
restrikcione pér raportim nga mediat.”’

Paralajmérimi nuk obligon Gjykatén e Apelit nése prokuroria ankohet kundér
uljes sé dénimit.*

3 Paragrafi 67 R. kundér Goodyear

¢ Paragrafi 70 (d) R. Kundér Goodyear.

7 Paragrafét 76-77 R. kundér Goodyear

38 Referenca e Prokurorit Publik nr. 40 e vitit 1996 [1997] 1 Crim. App. R 357
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2.7. Zvogélimi i dénimit pér premtim pér asistimin e autoritteteve

Té pandehurit té cilét deklarohen fajtoré dhe asistojné autoritetet kané té
drejté té fitojné zvogélim té dénimeve té tyre. Ky éshté rezultat i zakonshém
i njé negocimi pér deklarim. Kjo justifikohet né bazé té interesit publik pér
zvogélimin e dénimit té atyre qé japin déshmi pér prokuroring, né vecanti, duke
ditur qé ato mund té jené né rrezik fizik. | pandehuri mund té fitojé zbritje té
dénimit edhe atéheré kur ai ose ajo nuk jané deklaruar fajtor.*

| pandehuri i cili hyn né marréveshje té shkruar me prokuroriné pér té dhéné
asistencé hetuesit ose prokurorit mund té fitojé zbritje té dénimit me kusht
qé ai ose ajo té deklarohet fajtor para Gjykatés sé Larté.”’| pandehuri nuk e
ka patjetér té deklarohet fajtor para se té hyn né fazén e marréveshjes me
shkrim me prokuroriné. Asistenca mund té jeté né formé té dhénies déshmi
ose informacion tjetér si¢ éshté inteligjenca. Gjykata e Apelit ka léshuar
udhézim pér interpretim té kétij seksioni.**

Prokurori duhet t'i japé gjykatés raport gé ceké sasiné dhe cilésiné e asistencés
sé dhéné, rezultatet gé dalin nga ajo (p.sh. arrestimet ose ndjekjet penale gé
drejtpérdrejté i atribuohen informacionit sé té pandehurit) dhe njé vlerésim
té rrezikut me té cilin ballafagohen i pandehuri dhe familja e tij ose saj si
rezultat i bashképunimit.

Zvogélimi i dénimit nuk éshté i detyrueshém, dhe gjaté caktimit té dénimit
adekuat gjykata mund té marré parasysh shkallén dhe natyrén e asistencés sé
dhéné ose té ofruar. Zvogélimi mund té jeté si shtesé né zvogélimin qé
normalisht jepet pér deklarim té hershém té fajésisé, pérfshiré kétu dénimet
minimale statusore.

Prokurori mund té kthen rastin prapa né gjykaté pér rishqyrtim té dénimit né
rast se i pandehuri me géllimisht déshton (“né ¢farédo shkalle”) té japé
asistencén e premtuar dhe gjykata mund té rrité dénimin. Edhe anasjelltas,
prokurori mund té kthejé rastin prapa, nése i pandehuri ofron asistencé shtesé
pas dénimit ose nése nuk éshté ofruar kurrfaré asistence, e mé pas jep ose
ofron asistencé. Gjykata mund té zvogélojé dénimin origjinal.*%.

w

% R kundér A(2006) EWCA Crim 1803 dhe kundér H, D, Chaundhury (2009) EWCA 2485
0 Seksioni 73 nga Akti policor dhe pér krime té organizuara té rénda 2005.

4 R, Kundér P dhe Blackburn [2007] EWCA Crim 2290.

2 Sekcioni 74 i Ligjit mbi Krimin e Organizuar dhe Policing, 2005.
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2.8. Roli i prokurorit

Prokurori duhet t'i bindet “Direktivave té Prokurorit Publik pér pranimin e
deklarimit dhe Roli i Prokurorit né Dhénien e Dénimit”. Drejtori i Prokurorisé
Publike po ashtu duhet t'i bindet Kodit pér Prokurorét e Larté “Pranimi i Dekla-
ratave té Fajésisé”. Ai ceké se “Prokurorét duhet té pranojné deklaratén e té
pandehurit vetém né rast kur mendojné se gjykata éshté e afté té shqipton njé
dénimi i cili pérputhet me seriozitetin e kundérvajtjes, né vecanti kur ekzistojné
tipare rénduese. Prokurorét kurré nuk duhet té pranojné njé deklarim té fajésisé
vetém pér arsye se ajo éshté e volitshme.” Gjaté vendosjes nése té pranohet apo
jo deklarimi pér disa kundérvajtje ose pér disa mé té lehta pér arsye se i pandehuri
pranon vetém njé pjesé té krimit prokurori duhet té sigurojé gé interesat dhe
piképamijet e viktimés jané marré né konsideraté gjaté vendosjes nése pranimi
i deklarimit éshté né interes té publikut. Vendimi i takon vetém prokurorit.

Prokurori mund té pajtohet té dénohet i pandehuri né bazé té asaj se disa
kundérvajtje jané marré parasysh para se ato té shqyrtohen vegmas, qé do té
thoté se kundérvajtjet jané hedhur poshté. Procedura e gjykatés pér marrje
parasysh té kundérvajtjeve gjaté dhénies sé dénimit nuk ka bazé statusore por
pér kohé té gjaté éshté pjesé e regjimit té dhénies sé dénimit.*

Prokurorét duhet “té jené vigjilenté ndaj té pandehurve té cilét kérkojné té
deklarojné fajésiné pér kundérvajtje mé té lehta té cilat mund té mos térhegin
detyrimisht dénim minimal”, né vecanti pér shkak té urdhéresave ndihmése
(démshpérblim, kompensim, etj.) njé gjé e tillé nuk mund té béhet me disa
kundérvajtje.”> Nga prokurori kérkohet “qé té térheqé vémendjen e gjykatés
pér cfarédo deklarate personale té viktimés ose informacion pér ndikimin e
kundérvajtjes ndaj viktimés, ndikimin né komunitet (kur éshté e pérshtatshme),
pér dispozitat statusore relevante pér té pandehurin dhe kundérvajtjet, dhe
pér ¢do faktor réndues ose lehtésues.*

Prokurori duhet té ia bén “té qarté gjykatés né cfaré baze ndonjé deklarim ka
kaluar dhe éshté pranuar. Né rastet kur i pandehuri deklarohet fajtor pér
akuzat, por né bazé té fakteve té cilat dallojné nga rasti i prokurorisé, dhe kur
kjo mund té ndikojé me plot kuptim dénimin, gjykata duhet té ftohet pér té

4 Paragrafi 10.1, Kodi i Prokuroréve té Larté “Pranimi i Deklarimeve té Fajésisé”

4 Neé juridiksionet tjera té ligjit zakonor, si¢ éshté Australia, kjo éshté e pranuar dhe e
rregulluar me statut.

4 Paragrafi 10.6 nga Kodi i Prokuroréve té Larté “Pranimi i deklarimeve té fajésisé”.

4 Paragrafi B4 e Udhézimeve té Ministrit té Drejtésisé.

@



Jr ‘03. Plea Bargaining 02 AL [REV2] 28.02.2011 11:28 Page%@—

MARREVESHJA PER PRANIM TE FAJIT - DORACAK PER PROFESIONISTET 51

dégjuar déshminé gé té pércaktojé se ¢faré ka ndodhur, dhe pastaj té jep
dénimin né bazé té saj”.

Nése i pandehuri refuzon té pranojé njé kundérvajtje né gjykaté pér té cilén ai
ose ajo mé paré kané théné se duhet té merret né konsideraté gjaté shqiptimit
té dénimit, prokurori patjetér duhet té shqyrtojé nése prokuroria éshté e denjé
pér até kundérvajtje.

Po ashtu kérkohet nga prokurori qé té sfidojé ¢do pohim té mbrojtjes pér
zbutjen néngmuese té karakterit té personit edhe nése éshté i rrejshém apo
jo relevant pér procedurén gjygésore té dhénies sé dénimit. Kérkohet nga
mbrojtja té béjé njoftim paraprak me shkrim pér njé géllim té tillé, pér t'i lejuar
prokurorit kohé pér ta hetuar dénimin, si¢ jané.*

Pérveg kétyre udhézimeve dhe kodeve, Kodi pér veprim i avokatéve gjithashtu pa-

rashtron detyrat e késhillit té prokurorisé né gjykaté né lidhje me dénimin, si¢ jané,”

= témos tentohet qé pérmes mbrojtjes té ndikohet né Gjykaté sa i pérket dénimit;

= té informohet Gjykata pér ¢do rrethané lehtésuese pér té pandehurin e
papérfagésuar;

= té asistohet né Gjykaté nése njé gjé e tillé kérkohet sipas dispozitave
relevante pér kundérvajtjen apo té pandehurin dhe udhézime relevante pér
dénimin;

= té informohet Gjykaté pér kéto ¢éshtje nése zotéron njé opinion se Gjykata
ka gabuar;

= té informohet Gjykata pér ¢do ¢éshtje té kompensimit, konfiskimit apo
démshpérblimit té pérshtatshém;

= té informohet mbrojtja pér ¢do pohim té faktit material té béré pér lehtésim
pér té cilin prokuroria beson té mos jeté i vérteté dhe, nése mbrojtja
insiston, té ftohet Gjykata té mbajé njé dégjim Newton.

2.9. Roli i avokatit mbrojtés

Roli i avokatit mbrojtés éshté i pércaktuar né Standardet e shkruara té Kodit
pér veprim té avokatéve i cili thoté, *°

~

7 Paragrafi 10.4 nga Kodi i Prokuroréve té Larté Publik “Pranimi i Deklarimeve té Fajésisé”.

% Paragrafét E1 dhe E20 nga Direktivat e Prokurorit Publik pér pranimin e deklarimit.

° Paragrafi 10.8 i Kodeksit pér Etiké i pérfagésuesve ligjoré nga Anglia dhe Uellsi, standarde
té punés profesionale, botimi VII, 2004.

%0 Paragrafi 11.3 dhe 11.4 nga Kodi pér veprim
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“Njé avokat i cili punon pér té pandehurin duhet té késhillojé klientin né
pérgjithési né lidhje me deklarimin e tij. Duke béré kété ai, po ashtu, mundet,
nése ka nevojé, té shprehé késhillén e tij né formé té kushteve rigoroze.
Megjithaté, ai duhet té béjé té qarté se klienti i tij ka liri té ploté té zgjedhjes
dhe se pérgjegjésia pér deklarimin ngelé te klienti.

Njé avokat gé ushtron detyrén pér té pandehurin duhet té késhillojé klientin
e vet nése duhet ose jo té japé déshmi pér mbrojtje té vetvetes, mirépo
prapé vendimin duhet ta marré veté klienti.”

2.10. Roliiviktimave dhe familjeve té tyre né procesin e deklarimit

Prokurori duhet té bisedojé me viktimén ose familjen e tij pér té shpjeguar
vendimin pér pranimin e deklarimit ose pér té ofruar déshmi pér aktakuzén ose
ndonjé pjese té saj. Prokurori duhet té informojé viktimén ose familjen e tij téré
kohén.>! Viktima mund té jep “deklaratén personale té viktimés” e cila iu lejon
atyre té tregojné ndikimin qé ka béré kundérvajtja né ta. Né disa rrethana, si¢
jané vdekja e viktimés, atéheré dikush nga familja mund té japé deklaraté.

Gjaté procesit té shqiptimit té dénimit prokurori duhet té térheqé vémendjen
e gjykatés pér ¢do deklaraté personale té béré nga viktima ose informacion
pér ndikimin e kundérvajtjes ndaj viktimés, e né momente té pérshtatshme
edhe ndikimin kundérvajtjes né komunitet. >

3. ITALIA

3.1. Hyrje

Kodi i procedurés penale i vitit 1988 (Code di Procedura Penale) formalisht e
paraget sistemin e “marréveshjes pér deklarim” né sistemin italian e drejtésisé
penale.

Né kohén kur kodi i ri u paraqit ai ishte pérshkruar si njé “revolucion” edhe pér

shkak té zévendésimit té gjykatésit hetues me njé kornizé té re procedurale
dhe pér paragitjen e proceseve kundérshtuese né njé sistem té sé drejtés civile

>1 Paragrafi B3 nga Direktivat e prokurorit publik.
52 Paragrafi B4 nga Udhézimet e Prokurorit Publik, Udhézim nga Praktika (Ndjekja Penale:
Pérmbledhje) [2002] 1 W.L.R. 2870; [2009] 1; W.L.R. 1396.
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tradicionale.>* Komentuesit sqarojné thoné se si model akuzues/kundérshtues
ishte paré si njé rrugé pér “hapjen’ e sistemit té drejtésisé penale té Italisé pér
té “pasqyruar statusin e vet si njé sistem bashkékohor, njé shogéri demokratike”
dhe ta furnizojé até me procedura té reja dhe efikase pér pérmirésimin e
problemit té vet té mbingarkimit gjyqésor.” >

Megjithaté, njé sistem i tipit kundérshtues - madje edhe gjaté mbajtjes sé
vecorive inkuizitore - né praktiké nuk mund té funksiononte pa shmangur njé
pérgindje té konsiderueshme té rasteve nga seancat gjygésore. Seancat
kundérshtuese mund té jené té gjata dhe té shtrenjta. Pér kété arsye, né linjé
té procedurave té ligjit zakonor jané paragitur alternativa té seancave
gjyqésore pér té tentuar té zvogélohen shpenzimet e gjykimeve kundérshtuese
té kushtueshme, meqé pér shkak té kohézgjatjes dhe harxhimit shumica e
rasteve jané léshuar né vend se t'i nénshtrohen njé gjykimi té ploté.

Edhe Kodi i Procedurés Penale edhe Kushtetuta e béjné té obligueshém
procesin gjyqésor kundérshtues. Sidoqofté, neni 111 (5) i Kushtetutés lejon
largimin nga procesi kundérshtues né rast se i pandehuri pajtohet pér njé gjé
té tillé dhe, ligji lejon disa ményra pér vendosjen e fajésisé dhe arritjen deri te
dhénia e dénimit né ményré mé té shkurtér se njé gjykim i ploté kundérshtues.
Kéto jané “marréveshjet pér pranimin e fajit”, seanca té pérmbledhura“giudizio
abbreviato” dhe seancé sipas “dekretit gjygésor.”

Procesi i marréveshjes sé prezantuar pér pranim té fajit dallon mjaft nga ai né
Shtetet e Bashkuara, pér shembull, atéheré kur llogaritet se deri né 90% té
rasteve né disa juridiksione zgjidhen me ndonjé nga format e marréveshjes pér
deklarim. Né Itali, pér dallim nga Shtetet e Bashkuara, marréveshja pér
deklarim té fajit ndodh gjaté fazés sé dégjimit preliminar, dhe kur mbrojtja ka
pasur mundésiné té shqyrtojé dosjen e hetimit duke mundésuar késhtu njé
zbulim té ploté té rastit né ndjekje penale. | pandehuri késhtu né bazé té
informacionit qé ka marré mund té bie njé vendim nése do té kérkojé té béhet
njé marréveshje pér deklarim té fajit.

3 Shih p.sh. Miller, Jeffrey J. Marréveshja pér deklarim dhe analogjité e saj sipas ligjit té ri
italian,Kodi i Procedurés Penale né SHBA: drejt njé kuptimi té ri té procedurés penale krahasuese
[1989-1990] 22, Zhurnali i Ligjit dhe Politikave Ndérkombétare i New York University, 215
né 215, cituar nga raportet e mediave prezantuar né vitin 1989.

5 Elisabetta Grande [talian Criminal Justice: Borrowing and Resistance, 48 Am. J. Comp. L. 227
(2000) né 231.
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Tipare tjera té réndésishme (dhe dallime) jané ato se palét nuk bien né ujdi pér
natyrén e krimit, zvogélimi maksimal i dénimit éshté deri né 5 vjet burgim,
késhtu qé né ményré domethénése zvogélohet mundésia e késaj. | pandehuri
mund poashtu té kérkojé zvogélim né shkallé té njé té tretés sé dénimit, madje
edhe atéheré kur prokuroria nuk i bashkéngjitet kérkesés. Késhtu i pandehuri,
né té vérteté, nuk deklarohet i fajshém né ményré té sistemeve kundérshtuese
té ligjit zakonor.

Sistemi italian, gjithashtu, dallon me shfagjen e njé kombinimi té shtyrjeve té
réndésishme gjaté sjelljes sé rasteve para gjygit dhe me kufizime kohore
rigoroze statusore pér fillimin dhe mbarimin e rasteve. Prokurorét amerikané,
pér dallim, kané ndikim shumé mé té madh né rezultatin e procesit, meqé
sistemi nuk ndalon mbi-akuzimin, e pér kété jep inkurajim pér marréveshje
deklarim té fajit.

Késhtu, né Itali, pér dallim nga Shtetet e Bashkuara, interesimi i té pandehurit
mundet mé miré té plotésohet me dérgimin e rastit né proceduré gjyqésore
deri sa éshté i liruar me depozitim dhe té presé pér mbarimin e kufizimit kohor
statusor pér sjelljen e aktakuzés se sa té hyjé né negociata pér deklarim té fajit
me prokurorin. Sidoqofté, pasi dénimet me mé pak se dy vjet ne pérgjithési
jané ndérpreré, ekzistojné disa shtytje qé té shmanget burgosja duke aplikuar
marréveshjen pér pranim té fajit.

Shtyrjet e seancave gjygésore né Itali mund té jené shumé té véshtira. Njé rast
tipik kalon afér 400 dité né zyrén e Prokurorit. Dégjimi preliminar mbahet, mé
sé paku, pas 300 ditéve. Pér seanca gjyqésore para tribunalit nevojiten edhe
350 dité té tjera.>

Pér dallim nga pér shembull Bosnjé e Hercegovina - e cila gjithashtu ka
marréveshje deklarimi té fajit né kushtetuté - seanca kryesore duhet patjetér
té fillojé brenda 30 ditéve (ose 60 dité me zgjatje) prej kohés sé hyrjes sé
deklarimit.>

55 2003: Raporti i Prokurorit Kryesor té Gjykatés Supreme
% Neni 229 nga Kodi i Procedurés Penale 1998.
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3.2. Marréveshja pér deklarim té fajit- “Dénimi me kérkesé té paléve”
“l'applicazione della pena su richiesta della parti” - ose patteggiamento
ose “marréveshje”

Dénimi me kérkesé té paléve pérshkruhet si njé “formé e buté e marréveshjes
pér deklarim” dhe zakonisht quhet patteggiamento, ose “ujdi” ose “marréve-
shje” né anglisht. Fillimisht kjo ishte e kufizuar vetém pér krime té dénueshme
pér jo mé shumé se tre vjet. Né vitin 2003 njé amendament legjislativ e zgjeroi
kété edhe pér krime té dénueshme me deri né pesé vjet burgim.”’

Marréveshja pér deklarim té fajit mund té mos pérdoret né té gjitha rastet qé
térheqin dénime deri né pesé vjet, pér shembull, kundérvajtjet gé pérfshijné
pornografi, pedofili, ngacmim seksual, dhe krime té réndomta ose profe-
sionale, apo ato qé kané “tendencé kriminale”. >

Kjo proceduré mund té shfrytézohet né seancén paraprake pas pérmbylljes sé
fayés sé hetimit. Né shqyrtimin para seancés paraprake, gjykatési giudice per
('udienza preliminare (gup) dhe para parashtresave pérmbyllése, mbrojtja dhe
prokurori mund té kérkojné nga gjykatési té aplikojé zvogélim té negociuar té
dénimit né jo mé shumé se pesé vjet burgim, e cila pérfshin njé té tretén e
zvogélimit té dénimit normal. Kohézgjatja e zvogélimit éshté shumé e
réndésishme pér té pandehurin kur kihet parasysh se dénimet nén d vjet mund
té higen.

Palét duhet té dakordohen pér dénim para prezantimit té marréveshjes para
gjykatésit.>” Né praktiké, palét, pérfshi té pandehurin, mund té negociojné
dénimin né prezencé té gup-it (né zyrén e tij), i cili poashtu mund té marré pjesé
né ményré joformale, | pandehuri mund té heq doré nga obligimi pér té marré
pjesé me shkrim.

Pas pranimit té kérkesés, “gup” e shqyrton dosjen e hetimit dhe vendosé nése i
pandehuri éshté i pafajshém ose do té& mund té lirohet sipas nenit 129 (nuk éshté
kryer kurrfaré kundérvaijtje, ose i pandehuri nuk e ka kryer até, ose kundérvaj-
tja éshté e mbyllur me kohé sipas statutit). Nése jo, gjykatési verifikon nése
rasti éshté trajtuar né ményré té pérshtatshme me marréveshje pér deklarim
té fajit dhe nése palét kané aplikuar principet né ményré té sakté pér

7 Nenet 444 deri 448 nga Kodi i Procedurés Penale 1988.
8 Nenet 446 dhe Art 600 bis - quinquies dhe 609 bis - octies
% Neni 444 nga Kodi i Procedurés Penale 1988
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baraspeshimin e rrethanave lehtésuese dhe rénduese gjaté kérkimit té dénimit
té negociuar .

Kjo béhet pa marréveshje formale pér deklarim té fajésisé. Né Shtetet e
Bashkuara, pér dallim, palét mund té pajtohen pér njé dénim por, gjithmoné
me deklarim té fajésisé.

Gjykatési nuk mund té ndryshojé dénimin bashkérisht té miratuar dhe té
shqiptojé dénimin e dakorduar mes paléve , por nuk mund té ndryshojé
dénimin bashkérisht té miratuar dhe té shqiptojé njé tjetér mé té lehté apo
mé té réndé.

Né rast se gjykatési refuzon kérkesén dhe e dérgon rastin né seancé gjygésore,
palét mund té aplikojné pérséri pér njé patteggiamento né fillim té seancés.

Pérkundér synimit fillestar parlamentar se kjo proceduré duhet shpesh té
shfrytézohet,vetém rreth 15% té rasteve jané zgjidhur sipas késaj metode té
marréveshjes pér deklarim. Sa pér ilustrim, mes vitit 1990 dhe 1998, 17 deri
21% té rasteve né gjykatat pér kundérvajtje dhe mes 34 dhe 42% né gjykatat
e nivelit té dyté e kané pérdorur kété metodé.

3.3. Procedurat pérmbledhése “il giudizio abbreviato”

| pandehuri mundet gjithashtu té heq doré nga e drejta né gjykim dhe té
kérkojé shqyrtim para “gup” duke u bazuar né argumentin né dosjen e hetimit
té prokurorisé. Kjo njihet si proceduré pérmbledhése ose gjykim i shkrtuar “il
giudizio abbreviato”, Kur rasti shqyrtohet nga gjykatési i vetém pa pérfshirjen
e “gip” apo “gup”, para se té fillojé shqyrtimi, i pandehuri mund té kérkojé njé
“abbreviato” para gjykatésit té rastit.*!

| pandehuri mund té mirret né pyetje gjaté njé “abreviato” dhe mund té
prezantojé argument té ri gé do té mirret parasysh né dosjen e hetimit.
Mbrojtja mundet poashtu té angazhohet me kusht té pranojé konkluzionet
nga dosja e hetimit, por vetém pasi prokuroria ka zhvilluar hetime té vecanta
plotésuese. Prokurori mund vetém té kérkoje qé déshmité té ballafagohen me
ato té mbrojtjes®’.

€ Né nenet 69 (1) dhe (2) té dy jané té barabarté dénimi nuk mund té rritet ose té zbutet.
Pérndryshe ai mund ose té rritet ose té zbutet.

1 Neni 452 (2) nga Kodi i Procedurés Penale 1988.

62 Neni 440 nga Kodi i Procedurés Penale 1988.
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Né procedurén “pateggiamento”, gjykatési duhet né ményré té pavarur té
vlerésoj fajésiné ose pafajésiné e té pandehurit, né “abbreviato”kjo béhet né
bazé té pérmbaijtjes sé dosjes sé hetimit. Pas shqyrtimit té sodjes, dhe ¢farédo
prove tjetér té parashtruar, gjykatési ose mund té lirojé té pandehurin, or té
shapplé até fajtor dhe té imponojé zvogélim té dénimit pér njé té tretén®
Zvogélimi i dénimit pér njé té tretén kérkohet me kushtetuté né kémbim té
parashtrim para “abbreviato.” Secila palé mund té ankohet ndaj dénimit. Kjo
proceduré éshté né disponim pér ¢farédo krimi, pavarésisht nga serioziteti.
Pér raste té dénimit té pérjetshém, dénimi mund té zvogélohet né 30 vjet®.
Llogaritet se rreth 10 % e rasteve té pashqyrtuara trajtohen né kété ményré.

Kodii vitit 1988 ishte i dizajnuar pér té fugizuar seancén kundérshtuese dhe pér
té eliminuar dosjen e hetuesisé nga dhoma e seancés gjyqésore. Kjo procedurg,
megjithaté, ka efektin e kundért, meqé i pandehuri mund té zgjedhé njé gjykim
me shkrim né kthim pér zvogélim té dénimit pér njé té tretén.

Né sistemet e ligjit zakonor né seancén e dégjimit té dénimit i cili vjen pas
deklarimit té fajésisé gjykatési penal ose ai pér kundérvajtje mund té
furnizohet me dokumentacion té ngjashém - njé informacion té ploté té
déshmive ose njé pérmbledhje té fakteve ose njé pérzierje e té dyjave. Dallimi
éshté se né sistemet e ligjit zakonor procesi éshté akoma kundérshtues pér
até se secila palé mund té prezantojé déshmi, si¢ éshté thirrja e déshmitaréve,
edhe pse kjo nuk éshté e zakonshme né ¢éshtjet pérmbledhése té dégjuara né
gjykatén pér kundérvajtje ose né até mé té ulét pér kundérvajtje té vogla.

3.4. Decreto penale di condamna “ndjekje penale sipas dekretit pér gjykim”

Mundésia e treté éshté decreto penale di condanna “ndjekja penale sipas
dekretit pér gjykim”. Prokurori mund té kérkojé nga “gip” dhe pa pélgimin e
té pandehurit, qé té vendos rastin né zyrén private té gjykatésit, né bazé té
materialit né regjistrin e hetimit. Mbrojtja mund té mos flasé por mund té
shfaqé déshmi.

Kjo proceduré aplikohet pér kundérvajtje té vogla té klasifikuara si kegbérje,
qé térheqin ose gjobé ose dénim me burg i cili mund té zévendésohet me
gjobé. Pérdoret né pérpjekjet pér zvogélimin e ngarkimit té rasteve pér
prokurorét dhe gjykatat.

3 Neni 438 (5) nga Kodi i Procedurés Penale 1988.
¢4 Neni 442 (2) nga Kodi i Procedurés Penale 1988.
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Gjykatési mund té zvogélojé dénimin deri né gjysmé, por vetém té shqiptojé
gjobé. Gjykatési ka diskrecion té ploté né shqgiptimin e dénimit té duhur
Mbrojtja mund té kontestojé vendimin brenda pesémbédhjeté ditéve dhe té
zgjedhé gjykimin pérmbledhés ose té kérkojé marréveshje pér deklarim té
fajésisé.

3.5. Vlerésim se si kjo funksionon né praktiké

Sistemi italian i marréveshjes pér deklarim dallon shumé nga, fjala vjen, ai
amerikan. Prandaj, prokurori ka mé shumé gjasa té japé ofertén mé lehtésuese
mjaft para se té pérfundojné pérgatitjet e gjykimit.

Pér dallim, né Itali, i pandehuri mund té bie né ujdi, madje edhe me gjykatésin,
pa pajtimin ose pjesémarrjen e prokurorit né ditén e gjykimit®. Kjo né praktiké
do té thoté se nuk ekzistojné stimulime gé té pandehurit té vendosin pér
rastet, dhe né vecanti nése ato jané liruar me kaucion. Avokati mbrojtés nuk
ka stimulim pér té zgjidhr rastin para se té fillojé gjykimi, pérvec nése ata jané
té eméruar pér né gjykaté. Italia nuk ka zyré té mbrojtésit publik. Vetém kur
té pandehurit kapen né vepér dhe kur ballafagohen me njé dénim té caktuar,
atéheré ekziston stimulim i vérteté pér marréveshje pér té marré zvogélim té
njé té tretés.®

Shpjegim i arsyeshém i prezantimit té kétyre procedurave ishte shpjeguar se
éshté pér té béré sistemin e té drejtés penale mé efikas dhe té ndihmojé né
eliminimin e shtyrjeve né kohé té sjelljes sé rasteve né gjykaté, gjé qé
shqetésonte shumé sistemin italian. Megjithaté, kéto procedura jané
shfrytézuar vetém né njé té tretén e rasteve qé do té thoté se ndikimi nuk ka
gené dramatik®’.

5 Neni 446 nga Kodi i Procedurés Penale 1988.

¢ Kritika e reformave italiane né praktiké né Marco Fabri, Reformat e procedurés dhe té ndjekjes
penale né Itali: njé kthim mbrapa, Punim i Konzorciumit Evropian pér Hulumtim Politik, Pisa
shtator 2007.

67 Shih Giulio llluminati dhe Michele Caianello “Faza hetimore e procesit penal né Itali’ né Ed
Cape, Jacqueline Hodgson, Ties Prakken dhe Taru Spronken, (botimet) Té dyshuarit né Evropé:
té drejtat procedurale né fazén e hetimit té njé procesi penal né Unionin Evropian, Intersentia
2009, fage 133.
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4. BOSNJA E HERCEGOVINA
4.1. Hyrje

Para prezantimit té Kodit pér Proceduré Penale té vitit 2003, Bosnja e
Hercegovina, si edhe shtetet tjera té ish Jugosllavisé pérdorte njé proceduré
té pastér té sé drejtés civile pér zgjidhjen e rasteve kriminale né gjykaté.

Propozim kodi penal ishte i pérpiluar nga grup punues i ekspertéve ligjoré nga
Bosnja e Hercegovina. Njé raport i OSBE-sé e pérshkruan sistemin e ri si njé
‘hibrid’, ‘kundérshtues’ ose ‘pérzierje’®.

Kodi prezantoi konceptet e deklarimit té fajésisé dhe té marréveshjes pér
deklarim té fajésisé. Edhe pse u shfrytézua me sukses né gjykatat e tjera dhe
né departamentet e gjykatés pér krime ekonomike dhe té organizuara,
marréveshja e paré pér deklarim nuk erdhi né dhomén e Gjykatés sé Bosnje e
Hercegovinés pér krime lufte para muajit shkurt té vitit 2008.

Me vendosjen e kodit né nivel nacional dhe té etnitetit, pérfagésuesi i larté
shpjegoi nevojén pér njé kod té procedurés penale né nivel shtetéror, i cili ishte
“né pérputhje me standardet e pranuara moderne ndérkombétare né fushén
e procedurés penale dhe e cila do té pérputhej me garancité e parapara me
Konventén Evropiane pér té Drejtat e Njeriut”®.

Disa arsye pér prezantimin e metodave kundérshtuese té gjykimit né sistem
civil né njé sistem ligjor té pas konfliktit pérfshinte déshirén pér té pasur njé
prokuror té pavarur, i cili do té sillte vendime publike, dhe pérshpejtim té
procesit gjygésor me futjen né fuqi té limiteve kohore rigoroze pér aktakuzén,
fillimin e gjykimit, dégjimin pér depozitim dhe apelimet.

4.2. Deklarimi i fajésisé

Kodi i Procedurés Penale i vitit 2003 prezantoi konceptin e deklarimit té
fajésisé né sistemin ligjor té Bosnjés. Me nenin 229, njé i akuzuar duhet té
deklarohet fajtor ose i pafajshém pér njé aktakuzé gjaté dégjimit preliminar.
Nése déshton deklarimi i fajésisé gjykatési hyn né deklarim si jo fajtor nga

Penale né Gjykatat e BeH, dhjetor 2004, fage 1.
¢ Vendimi i Pérfagésuesit té Larté - nr 3/2003.
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pozita ex officio. Para se té hyjé né kété deklarim i akuzuari duhet, patjetér, té
késhillohet pér pasojat qé dalin nga vendimi i tij, qé do té thoté se:

deklarimi i fajésisé éshté béré vullnetarisht, me vetédije dhe me mirékuptim;
i akuzuari ka gené i informuar dhe e ka kuptuar refuzimin e té drejtés pér
gjykim’

se ekzistojné mjaft déshmi pér fajésiné e té akuzuarit;

i akuzuari ishte i informuar dhe ka kuptuar pasojat e mundshme né lidhje me
kérkesén e mundshme pér proné dhe konfiskimin e mundur; dhe

ligji dhe konfiskimi i pronés sé fituar jané mundésuar nga provizionet prej
kundérvaijtjes kriminale dhe pagesa té mundshme.

Gjykata duhet té jeté e kénaqur nga té gjitha kéto té numéruarat dhe mund
té refuzojé deklarimin’.

4.3. Marréveshja statusore e deklarimit

Neni 231 i Kodit pér Proceduré Penale me titull “marréveshja pér deklarim”
rregullon procedurén. Njé i dyshuar apo i akuzuar dhe avokati mbrojtés mund
té negociojné me Prokurorin pér kushtet lidhur me pranimin e fajésisé pér
kundérvajtjen penale me té cilén i dyshuari ose i akuzuari éshté i ngarkuar. Ata
mund ta béjné kété para pérfundimit té gjykimit kryesor ose té seancés né
gjykatén e apelit, por nuk mund té béjné pas dhénies sé deklarimit té fajésisé.

Prokurori mund té sugjerojé dénim mé té vogél se ai obligues’* - si¢ éshté pér
shembull zvogélimi i burgimit “afatgjaté” qé zakonisht éshté 20 vjet, deri né
minimum 5 vjet. Né kuptimin kushtetues rregulli i tillé duket se parashikon
marréveshjen pér akuzim. Pér shembull, palét mund té negociojné pér té
akuzuarin gé té paditet pér njé kundérvajtje mé té lehté se ajo gé éshté nén
hetime, pér shembull njé aktakuzé e cila béhet pér krime kundér njerézimit
né vend té asaj pér gjenocidit.

Praktika tregon se palét duhet t'i gasen Gjykatés me njé marréveshje té

shkruar pér deklarim duke vendosur késhtu baza faktike pér deklarimin dhe
pér marréveshjen lidhur me faktet.

70 Neni 230 (3) nga Kodi i Procedurés Penale 2003
% Neni 231 nga Kodi i Procedurés Penale 2003.
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Gjykata mund té refuzojé ose té pranojé marréveshjen dhe duhet patjetér té
mendojé pér marréveshjen e deklarimit té fajit dhe né té njéjtén ményré
mendon, nése pranohet deklarimi i fajésisé.”?

Gjykata duket se nuk ka kurrfaré diskrecioni dhe se obligohet me dénimin e
sugjeruar. Neni 231 (7) siguron, “Né rast se Gjykata pranon marréveshjen pér
deklarim, atéheré deklarata e té akuzuarit do té futet né regjistér dhe Gjykata
do té vazhdojé me dégjimin pér shpalljen e dénimit té paraparé me
marréveshje”. Né rast se gjykata e refuzon até, rasti dérgohet pér gjykim
brenda 30 ditéve.

Me deklarim té fajésisé i pandehuri heqé doré nga e drejta pér apelim té
dénimit gé vendoset sipas marréveshjes pér deklarim’®. Megjithaté, Gjykata,
duket se mund té vendosé njé dénim mé té larté se ai i parashikuari me
marréveshjen pér deklarim, dhe késhtu té akuzuarit i jep té drejtén pér apelim
kundér dénimit.

Gjithashtu kérkohet nga gjykata té informojé ¢do palé té démtuar pér
rezultatet e marréveshjes pér deklarim. Kodi nuk mundéson pjesémarrjen e
viktimave apo té paléve té démtuara né procesin e marréveshjes pér deklarim.
Megjithaté, pasoja e deklarimit éshté né plotésimin e kérkesave pronésore té
béra nga viktimat kundér té pandehurit.

4.4. Marréveshja pér deklarim té fajit né praktiké

Njé raport i OSBE-sé i vitit 2006 analizoi pérdorimin marréveshjes pér deklarim
té fajit népér gjykata té ndryshme té Bosnjé e Hercegovinés. Né té thuhet se
gjyqésia ka pérvetésuar marréveshjet pér deklarim té fajit duke vértetuar
“pérdorimin e tyre né té gjitha rastet e ndryshme, nga mé té voglat pér
kundérvaijtje té hyrjes pa leje e deri te rastet e krimeve kundér njerézimit™’“,

Raporti konkludoi se “Marréveshjet pér deklarim mé sé shpeshti negociohen
pas dégjimit gjyqésor té deklarimit, por para gjykimit kryesor — ky ishte rast
né 77% té deklarimeve té vézhguara™’>.

Pér arsye se legjislacioni nuk lejon diskrecion né lidhje me dénimin (né
pérputhje me marréveshjen pér deklarim) né ¢'rast éshté zhvilluar njé praktiké

2 Neni 231 (6) nga Kodi i Procedurés Penale 2003.
73 Neni 231 (4) (c) nga Kodi i Procedurés Penale 2003.
74 Raporti i OSBE pér marréveshjet e deklarimit té fajésisé, fage 2, 8.
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kur palét i sugjerojné Gjykatés sé Bosnjé dhe Hercegovinés, njé shkallé té
dénimit, duke i dhéné késhtu pranimit té marréveshjes njé shans mé té madhe
pér sukses. Pér shembull, palét mund té sugjerojné njé shkallé dénimi mes 5
dhe 10 vjetéve pér njé kundérvajtje e cila mundet, pérndryshe, té sanksionohet
me njé dénim prej 20 vjetéve.

Skema legjislative duket se nuk ka parashikuar marréveshje pér akuzé, prandaj
edhe duket se kufizohet né marréveshje pér dénim. Megjithaté, marréveshja
pér akuzé nuk pérjashtohet né ményré té vecanté dhe ajo éshté shfrytézuar’e.

Vlerésimi paraprak i OSBE-sé né Bosnje dhe Hercegoviné ka gené pozitiv lidhur
me pranimin nga ana e gjykatave té marréveshjes pér deklarim té fajit. Po
pérdoret me té madhe neni 231 dhe ekuivalentét e tij pér té gjitha krimet,
ndérsa pérdorimi i tij prané Gjykatés sé Bosnjé dhe Hercegovinés po rritet né
rastet e krimeve té luftés.

Tre rastet e pérfunduara pér krime lufte ilustrojné se si kjo ka funksionuar né

praktiké:

= Ljubisha Cetiq (Masakra né Koriganske Stijene). | pandehuri dhe shtaté té
tjeré ishin té akuzuar pér pjesémarrje né vrasje masive qé ishte objekt i rastit
té Darko Mrgjés né TNKJ té pérshkruar mé poshté. Ai e ndérroi deklarimin e
vet fillestar nga i pafajshém né fajtor pér kryerjen e krimeve kundér
njerézimit. Marréveshja pér deklarim té fajit propozonte njé dénim mes 11
dhe 13 vjet. Gjykata e pranoi marréveshjen dhe e dénoi até me 13 vjet
burgim”’.

= | bashkakuzuarii Cetig-it, Gordan Gjurig-i, u deklarua i pafajshém dhe shkoi
né gjykim. Né mes té gjykimit ai hyri né marréveshje pér deklarim té fajit
me té cilén ai u pajtua té déshmojé kundér té tjeréve dhe té pranojé fajésiné
e vet. Ai dha déshmi por disa nga déshmité e tij nuk ishin né pajtim me
pretendimet né aktakuzén kundér tij. Gjykata refuzoi marréveshjen pér
deklarim té fajit dhe e bashkéngjiti rastin e tij me té bashkakuzuarit e tjeré.
Pas gjashté javéve ai u fut né marréveshjen e dyté pér deklarim té fajit dhe
pérséri déshmoi, kété radhé né pajtim me pretendimet e deklaruara.

> Raporti i OSBE pér marréveshjet e deklarimit, fage 12.

76 Shih, pér shembull Zyra e Prokuroréve té BeH kundér Vaso Todorovigit X-KR-06/180-1, vendimi
gjyqésor i shkallés sé paré, 2 tetor 2008, prokuroria e ndryshoi aktakuzén fillestare pér té
zvogéluar akuzat e gjenocidit né llogari té krimeve kundér njerézimit. | pandehuri deklaroi
fajésiné dhe u pajtua té ndihmojé hetimet dhe gjykimet tjera sipas nevojés.

1 Zyra e Prokuroréve té BeH-sé kundér Ljubisha Cetigit X-KR-08/549-3, Vendimi gjyqésor i
shkallés sé paré 18 mars 2010.
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Marréveshja sugjeronte dénim ndérmjet 7 dhe 10 vjetéve burgim. Pastaj
gjykata e pranoi marréveshjen pér deklarim dhe e dénoi até me 8 vjet
burgim né bazé té asaj se ai ka mbajtur rojé dhe nuk ka shtiré personalisht
kundér té burgosurve’®.

Pashko Lubigiq, njé komandant ushtarak né Késhillin kroat té mbrojtjes u
padit nga Tribunali Ndérkombétar i Krimeve né ish-Jugosllavi (TNKJ) pér
pjesémarrjen e tij né sulmin ndaj fshatit Ahmici qé rezultoi me vdekjen e
mé shumé se 100 civiléve dhe shkatérrimin e shtépive dhe xhamive. Rasti i
tij u transferua né Gjykatén e Bosnjés dhe Hercegovinés. Ai arriti té béjé njé
marréveshje pér deklarim né bazé té sé cilés prokuroria ndryshoi akuzat prej
krimeve kundér njerézimit né krime lufte kundér popullatés civile (sulme
dhe shkatérrim té papérmbajtur té pronés). Marréveshja saktésonte se ai
duhej té shpaloste para Zyrés sé Prokuroréve té BeH-sé dhe té TNKJ-sé ¢do
gjé qé ai kishte dijeni pér disa sulme té caktuara ushtarake. Prokuroria
dorézoi se njé dénim prej 9 vjet éshté adekuat, ndérsa mbrojtja sugjeroi 8
vjet. Gjykata pranoi marréveshjen pér deklarim té fajit dhe e dénoi té
pandehurin me 10 vjet burgim. Gjykata vértetoi se pranimi i tij i fajésisé dhe
pendimi i tij i singerté mund té keté ndikim pozitiv né rehabilitimin e
viktimave dhe né pranimin e fakteve’’.

Muadin Emrulai u deklarua i fajshém sipas marréveshjes pér pranim té fajit
pér pjesémarrjen né organizimin e kontrabandimit té njerézve, duke u
dakorduar né dénim deri né dy vjet burgim me kusht gé té mos kryej asnjé
vepér penale brenda tri viteve. | pandehuri ka pranuar se ka marré pjesé né
lévizjen ilegale té njerézve pértej kufirit té Bosnjé dhe Hercegovinés pér né
Kroaci dhe Mal té Zi pér pagesé me veleré prej 50-1000 Euro. Gjykata pranoi
marréveshjen dhe e dénoi até né njé vit dhe nénté muaj burgim®.

Sead Adilovig u deklarua i fajshém sipas marréveshjes pér pranim té fajit
pér pérdorimin me dije té bankénotés sé falsifikuar prej 100 KM (50 euro)
pér blerjen e ilageve me vleré prej 15 KM. Marréveshja theksonte se ai mund
té dénohej me burgim prej njé deri tre muaj dhe gjykata pranoi
marréveshjen dhe e dénoi me dy muaj burgim, duke pasur parasysh gjendjen
e familjes sé tij dhe se kishte kryer kundérvajtje pér heré té paré. &

Zyra e Prokuroréve té BeH-sé kundér Gordan Gjurigit X-KR-08/549-2, Vendimi gjyqgésor i
shkallés sé paré, 10 shtator 2009.

Zyra e Prokuroréve té BeH-sé kundér Pashko Lubigigit X-KR-06/241, Vendimi gjyqésor i shkallés
sé paré, 29 prill 2008.

Zyra e Prokuroréve té BeH-sé kundér Muadin Emrulai X-K-08/635, Vendimi gjyqésor i shkallés
sé paré, 22 janar 2009.

Zyra e Prokuroréve té BeH-sé kundér Sead Adilovig X-K-07/474-8, Vendimi gjyqésor i shkallés
sé paré, 29 gusht 2009.
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5. GJYKATAT DHE TRIBUNALET NDERKOMBETARE
5.1. Hyrje

Tribunalét ndérkombétaré ad hoc dhe hibrid, TNKJ, Tribunali Ndérkombétar
pér Krime né Ruandé (TNKR), Tribunali Special pér Libanin (TSL), Gjykata
Speciale pér the Siera Leone (GjSSL) (me pérjashtim té Dhomés sé Jashté-
zakonshme té Gjykatave té Kamboxhias (DhJGjK)), té gjitha mundésojné ujdi
ose marréveshje pér deklarim. Té gjitha kéto tribunalé shfrytézojné metodé
té gjykimit kundérshtues. Statuti dhe Rregullorja e Gjykatés Ndérkombétare
pér Krime (GjNK) nuk e pérmendin me saktési termin “marréveshje pér deklarim
té fajit”, mirépo, si duket, nuk parandalojné marréveshjet pér deklarim.

TNKJ, TNKR, GjSSL dhe TSL pérdorin konceptin e ligjit zakonor ose kundér-
shtues té deklarimit té fajésisé. | akuzuari sé pari duhet té deklarojé se éshté
fajtor para se té dénohet.

Statuti i TNKJ-sé prezantoi konceptin e deklarimit té fajésisé né té drejtén penale
ndérkombétare. Gjykatési Cassese vérejti se sistemi i deklarimit té fajésisé ose i
pafajésisé ishte i nxjerré nga sistemet e ligjit zakonor, duke vérejtur se “kjo praktiké
nuk kishte shembull té drejtpérdrejté né traditén e té drejtés civile ku njé
pranim i fajésisé éshté, thjeshté, njé pjesé e déshmive qé duhet té merren né
konsideraté dhe té vlerésohen nga ana e gjykatés”. Ai vérejti se shpjegim i
arsyeshém pér kété gasje duket se ishte “t'i mundésohet té akuzuarit (po edhe
Prokurorit) t'i shmanget njé gjykimi i gjaté me té gjitha véshtirésité e veta... té
gjitha té réndésishme pér né seancat ndérkombétare”. Kéto pérfshijné aktivitet
“tejet té lodhshém qé merr kohé” té grumbullimit té déshmive, mbrojtjes sé
viktimave dhe déshmitaréve, kostoja e seancave ishte e madhe pér shkak té
pérkthimeve me shkrim e me gojé, transportit ndérkombétar i viktimave dhe
déshmitaréve si dhe asistencés sé tyre pér né gjykim. Deklarimi i fajésisé éshté né
favor té publikut, ai mund té jeté i dobishém edhe pér té akuzuarin duke e kursyer
até nga paragitja né gjykim dhe té ekspozimit né publik. Plus késaj té akuzuarit i
mundésonte té shlyej fajin dhe té merr njé dénim té zvogéluar®.

Ky mendim ishte shkruar para se Rregullorja e TNKJ-sé té aprovonte konceptin e

“marréveshjes pér deklarim” me njé amendament né Rregullore, gé i shtohej
rregullés 62 ter dhe duke kodifikuar procedurén. Raporti i paré vjetor i TNKJ-sé

82 Prokurori kundér Drazhen Erdomoviq-92-22-A, 22 tetor 1997, “Opinion i ndaré dhe i kundért
i gjykatésit Cassese”, né paragrafét 7-8.

@



Jr ‘03. Plea Bargaining 02 AL [REV2] 28.02.2011 11:28 Pag&@@

MARREVESHJA PER PRANIM TE FAJIT - DORACAK PER PROFESIONISTET 65

né vitin 1994 madje me saktési shénon se “praktika e marréveshjes pér deklarim
nuk gjendet né rregullore”, madje jo para dhjetorit té vitit 2001. Gjykatésit
arritén té aprovojné zyrtarisht rregullat pér marréveshje pér deklarim. Teksti i
Rregullés 62 ter kryesisht buron nga Rregullat Federale té Procedurés Penale té
Shteteve té Bashkuara.

Njé nga dallimet kryesore né deklarimet e fajésisé né mes té drejtésisé ndérkom-
bétare dhe sistemeve vendore té cilét pérdorin deklarimin e fajésisé géndron né
pérdorimin e tij. Né juridiksionet e ligjit zakonor deklarimet e fajésisé zakonisht
ndodhin, gati, né té gjitha rastet e sjella né gjykaté. Né té drejtén penale ndérkombétare
né marréveshje té fajésisé hyn njé pérgindje shumé e vogél e té pandehurve
(né TNKJ deri mé sot 20 prej 161 té akuzuarve jané deklaruar té jené fajtoré).

Vecanérisht, né TSL, né tribunalin mé té ri hibrid ndérkombétar, i cili shfrytézon
njé pérzierje ligjesh penale ndérkombétare dhe atyréve Libaneze ka miratuar
njé proceduré té ngjashme®,

5.2. TNKJ

TNKJ ka njé proceduré pér marréveshje deklarimi té rregulluar me rregullore.
Brenda 30 ditéve nga paragitja e paré pas arrestimit, i akuzuari duhet té hyjé né
deklarim té fajésisé apo té pafajésisé®. Para se té pranojé deklarimin, Dhoma
gjyqgésore duhet té jeté e bindur se deklarimi i fajésisé éshté béré vullnetarisht,
né bazé té informimit, i qarté, dhe me bazé té mjaftueshme faktike pér krimin
dhe pér pjesémarrjen e té akuzuarit né te®,

Rregulla 62 ter siguron proceduré pér marréveshje deklarimi. Kjo i mundéson
Prokurorit dhe mbrojtjes té pajtohen se né bazé té pranimit té& marréveshjes pér
deklarim nga ana e té akuzuarit, Prokurori mund té aplikojé ndryshimin e aktakuzés
dhe té dorézojé kérkesé pér njé dénim ose shkallé dénimi té caktuar. Dhoma gjygésore
nuk obligohet nga asnjé marréveshje. Ajo ka dénuar tre té akuzuar me kushte

8 Shih rregullat 99 dhe 100 né Rregullat e procedurés dhe té déshmive té TNKJ-sé.

8 Rregulla 62 (IV) nga Rregullat e procedurés dhe té déshmive.

8 Rregulla 62 bis Rregullat e procedurés dhe té déshmive.

8 Prokurori kundér Momir Nikoligit -02-60/1-2; Vendimi i dénimit, 2 dhjetor 2002 (marréveshja
saktésonte 15 deri 20 vjet, dénimi ishte 23 vjet); Prokurori kundér Dragan Nikoligit -94-2-S,
Vendimi i dénimit, 18 dhjetor 2003 (marréveshja ishtel5, ndérsa dénimi 27 vjet); Prokurori
kundér Milan Babigit -03-72-S, Vendimi i dénimit, 29 gershor 2004 (marréveshja saktésonte
11 vjet, dénimi ishte 13 vjet).
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burgimi mé té larta né krahasim me ato té siguruara me marréveshjen pér
deklarim®. Kjo parasheh marréveshje edhe pér akuzén edhe pér dénimin.

Ligji i Tribunalit kété e arsyeton me kérkesén se para pranimit té deklarimit té
fajésisé Dhoma duhet té jeté e sigurt se i akuzuari né aspekt psikik éshté i afté, se
e kupton natyrén e akuzave dhe pasojat e deklarimit, se nuk ka gené i kércénuar
ose i joshur gabimisht pér té pranuar fajésing, se deklarimi i tij ka bazé faktike té
mjaftueshme juridike dhe se deklarimi i fajit pasqyron né térési veprén penale.

Marréveshjet pér deklarim té fajit duhet té jené té shkruara dhe té zbardhura
para gjykatés né ményré publike. Negocimet pér deklarim pérfshijné vetém
prokuroriné dhe mbrojtjen, por jo edhe gjykatésit. Prokuroria mund té
dorézojé ndryshime té aktakuzés me té cilat ofron akuza pér té cilat i akuzuari
do té deklarohej i fajshém sipas marréveshjes pér deklarim té fajit.

Nuk ekzistojné procedura apo praktika té caktuara. Prokuroria nuk e ka
medoemos té ndryshojé aktakuzén. | akuzuari nuk e ka medoemos té ofrojé
asistencé pér prokuroriné. Gjaté dégjimit té dénimit palét mund té kérkojné
déshmité. Pér shembull, prokuroria mund té kérkojé déshmité e viktimés ose
té ekspertit, mbrojtja mund té thérret déshmité e té akuzuarit ose té individit,
ndérsa Dhoma gjyqésore mund té kérkojé déshminé e ekspertit té vet.

Ndryshe nga, té themi Bosnja e Hercegovina, nuk ka hegje doré ligjore nga e
drejta pér té kundérshtuar dénimin e shqgiptuar sipas marréveshjes pér
deklarim té fajit. Prokuroria mund té negociojé njé hegje doré té kétillé si pjesé
té marréveshjes pér té saktésuar se i akuzuari nuk do té kundérshtojé dénimin
nése ai shgiptohet brenda shkallés sé saktésuar né te?.

Deri mé sot, 20 té akuzuar kané hyré né marréveshje pér deklarim té fajit me

prokuroriné. Pér té ilustruar se si TNKJ-ja merret me marréveshjet pér deklarim

tregojné tre shembuijt né vijim,

= Rasti i Darko Mérgjés i pérket vrasjes té mé shumé se dyqind meshkujve
mysliman afér vendit Koriqanske Stijene, prané malit Vlashiq né Bosnjé e
Hercegoviné né gusht té vitit 1992. Rreth 1200 civilé kroaté dhe mysliman
té Bosnjés u morén me autobusé nga kampet e burgimit pasi gé iu kishin
théné se do t'i dérgonin pér kémbim. Mé shumé se 200 meshkuj u zbritén
prej autobuséve dhe me autobusé tjeré u dérguan né njé luginé ku ata u
vrané duke shtiré né ta né cep té njé shkémbi. Mérgja, njé oficer policie, i

8 Pér shembull, né Prokurori kundér Stevan Todorovigit -95-9/1 Vendimi i dénimit, 31 korrik
2001; Prokurori kundér Milan Simiqit -95-9/2 Vendimi i dénimit, 17 tetor 2002,
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cili kishte marré pjesé né vrasjet, ishte akuzuar pér asgjésim si krim kundér
njerézimit, pér vrasje si shkelje té ligjeve ose zakoneve té luftés dhe pér
vepra jonjerézore dhe krime kundér njerézimit. Ai hyri né njé marréveshje
me shkrim pér deklarim té fajit me prokuroriné dhe, né bazé té késaj, ai u
deklarua se pranon fajésiné pér dy prej tre akuzave. Ai pranoi pjesémarrjen
e tij né masakeér. Né seancén e shqyrtimit té dénimit déshmité e veta i dhané
i akuzuari, njé i mbijetuar nga masakra dhe pérfagésuesi i shogatés té
viktimave. Marréveshja pér deklarim té fajit obligonte Mérgjén qé té
bashképunoj me prokuroring, dhe prokurori u pajtua se ai kishte siguruar
bashképunim té dukshém (né njé shtojcé té futur né skedar té sekret).
Dhoma gjygésore pranoi se bashképunimi dhe deklarimi i fajésisé jané
rrethana lehtésuese dhe se deklarimi ka ndihmuar qé té pércaktohet e
vérteta pér krimin dhe me kété mund té inkurajohet pajtimi. Prokuroria
rekomandoi njé dénim mes 15 dhe 20 vjetésh, ndérsa mbrojtja rekomandoi
dénim prej 15 vjet. Dhoma gjyqésore vendosi dénim prej 17 vjet burgim.
Dénimi nuk u kundérshtua®. Ndjekje tjera penale u paragitén né Gjykatén
e Bosnjés dhe Hercegovinés né lidhje me té njéjtin krim.

Biljana Plavshiq gjaté konfliktit ishte anétare e Presidencés sé Republikés
Serbe né Bosnje e Hercegoviné. Ajo ishte e akuzuar sé bashku me Radovan
Karaxhigin pér, pjesémarrje né gjenocid dhe persekutim, shfarosje dhe
vrasje, depértim dhe akte johumane si krime kundér njerézimit. Ajo
nénshkroi marréveshje pér deklarim té fajit me prokuroring, pjesé e sé cilés
ishin pesé fage té bazés faktike té deklarimit. Ajo hyri né deklarim té fajésisé
pér akuzén e persekutimit dhe Dhoma gjyqgésore i lejoi prokurorisé té
térheqin akuzat tjera. Bazat faktike té shkruara té deklarimit té saj pranonin
se, mes tjerash, jané ftuar dhe inkurajuar paramilitarét nga Serbia té
asistojné forcat Serbe té Bosnjés, té ndikojné né ndarjen etnike me forcé
dhe té mbéshtesin persekutimin pérmes pjesémarrjes sé saj né strukturat
udhéheqése. Aktakuza numéronte 37 komuna né Bosnjé e Hercegoviné né
té cilat ndodhén persekutimet. Prokurori paragiti se né mungesé té
deklarimit njé dénim me burgim té pérjetshém do té ishte adekuat. Até kohé
ajo ishte né moshé 72 vjece. Prokuroria kérkoi njé dénim mes 15 dhe 25 vjet
ndérsa mbrojtja paragitén se dénimi me 8 vjet hegje lirie do té ishte
adekuat.

Dhoma gjygésore konkludoi se deklarimi i saj pér fajési, dorézimi i saj
vullnetar né Tribunal, mosha dhe sjellja e saj pas konfliktit ishin té gjitha

8 Prokurori kundér Darko Mrgjés -02-59-S Vendimi i dénimit 31 mars 2004.
8 Prokurori kundér Biljana Plavshigit -00-39&40/1-S, Vendimi i dénimit, 27 shkurt 2003.
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rrethana lehtésuese dhe e dénuan até me 11 vjet burg. Asnjéra palé nuk e
kundérshtoi dénimin®.

= Shembull tjetér éshté rasti i Dragan Nikoligit, komandantit té qendrés pér
burgim afér Vlasenicés né Bosnjé e Hercegoviné né té cilén gindra civilé
myslimané dhe jo-serbé ishin té burgosur né kushte johumane pér jetesé.
Ndodhén vrasje, dhunime dhe tortura. Ai u akuzua pér persekutim si krim
kundér njerézimit. Disa vjet pas paraburgimit té tij, mu né ditén e fillimit té
njé seance dégjimi té depozitimeve, ai arriti té béjé marréveshje pér
deklarim té fajit me prokuroriné né té cilén u pajtua me pretendimet e
aktakuzés (si bazé faktike e deklarimit). Ai, po ashtu, i dha njé asistencé
prokurorisé. Prokuroria rekomandoi njé dénim prej 15 vjet hegje lirie.
Mbrojtja u pajtua me kété. Dhoma gjygésore, megjithaté, nuk e pranoi kété
dhe e dénoi me 23 vjet burg, duke vlerésuar se njé dénim prej 15 vjetésh
nuk do té ishte i drejté. ?° Nikoligi e kundérshtoi dénimin. Dhoma e Apelit e
zvogéloi dénimin né 20 vjet né bazé té asaj se Dhoma gjygésore kishte
gabuar né pércaktimin e sakté té kohés qé ai do duhej ta mbante para se té
lirohej. Ajo nuk pranoi té shqyrtojé bazén e apelimit se “Dhoma gjygésore
ka vendosur njé pikénisje tepér té larté pér burgim”.”*

5.3. Gjykata Ndérkombétare pér Krime

Statuti i GjNK-sé nuk e preferon shprehjen “deklarim té fajésisé”, por mé shumé
si njé “pranim té fajésisé”. Kjo rezultoi nga kompromiset e béra mes delegaci-
oneve té ligjit zakonor dhe té drejtés civile gjaté negociatave té vitit 1998.

Né fillim té gjykimit, i akuzuari mund té deklarohet jo fajtor ose “té béjé njé
pranim té fajésisé”.”?

Neni 65 rregullon seancén e pranimit té fajésisé. Nga Dhoma gjygésore
kérkohet té pércaktojé vallé i akuzuari e kupton natyrén dhe pasojat e
pranimit, akuzat dhe materialin e prezantuar qé mbéshtesin pranimin. Ajo
pastaj shqyrton vallé faktet kryesore jané té vendosura né ményré té
nevojshme pér té vértetuar se krimi éshté kryer. Ajo mund té kérkon mé shumé
déshmi ose té pércjellé rastin né gjykim. Neni 65 (5) parasheh se ¢do diskutim
mes Prokurorit dhe mbrojtjes né lidhje me “modifikimin e akuzave, pranimin
e fajésisé ose té dénimit qé duhet té shqiptohet, nuk duhet té jeté obligues

% Prokurori kundér Dragan Nikoligit -94-2-S, Vendimi i dénimit, 18 dhjetor 2003
91 Prokurori kundér Dragan Nikoligit 94-2-A, Vendim pér Apelin kundér dénimit, 4 shkurt 2005.
92 Neni 65 (8) (a) Statuti i GjNK-sé.
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pér Gjykatén”. Sipas rregullés 139, Gjykata pastaj merr vendimin e vet né lidhje
me pranimin e fajésisé.

Gjykata duhet, patjetér, té konfirmojé se i pandehuri ka marré “konsultime té
mjaftueshme nga avokati” para se té pranojé njé pranim té fajésisé®.

Nése refuzon marréveshjen ajo duhet té japé arsyet. Gjykata mund té refuzojé
pranimin e fajésisé dhe té pércjellé rastin né gjykim®. Gjykata mund té
miratojé pranimin e fajésisé, por edhe té kérkojé prokuroria té prezantojé
déshmi shtesé né rast se beson “se njé prezantim mé i ploté i fakteve té rastit
do té ishte i nevojshém né interes té drejtésisé, e né vecanti né interes té
viktimave” Neni 65 (4). Statuti dhe Rregullorja e GjNK-sé nuk parashohin
saktésisht se njé pranim i fajésisé éshté rrethané lehtésuese pér dénimin, por
bashképunimin me Gjykatén e konsiderojné si rrethané lehtésuese.

Marréveshja pér deklarim té fajit, edhe pse nuk éshté e paraparé né ményré té
qarté, prapéseprapé nuk éshté e ndaluar dhe duket se éshté e paraparé me
Rregullore. Gjykata deri mé sot nuk ka asnjé shembull té pranimit té fajésisé.

5.4. Gjykata Evropiane pér té Drejtat e Njeriut

Praktika e dénimit éshté e rregulluar nga ana e gjykatave nacionale dhe né
pak raste drejtpérdrejt té lidhura me marrveshjen pér pranim té fajit kané
arritur deri né Gjykatén Evropiane.

Njé fushé e ligjit pér té drejtat e njeriut éshté hegja doré nga neni 6 -e drejta
pér gjykim té drejté e cila nénkupton dakordimin pér proceduré té ngjashme
me até té sistemit italian “abbreviato”.

Gjykata Evropiane ka konsideruar kété céshtje né ményré direkte. Ajo ka
njohur pérparésité e té pandehurit, nése dénohet, lidhur me zvogélimin e
dukshém té dénimit dhe pamundésiné e prokurorisé té kundérshtojé dénimin
e cila nuk ndryshon karakteristikén ligjore té kundérvajtjes. Sidoqofté, né te
njejtén kohé, gjykata ka theksuar se kjo pérbénte zvogélim té mbrojtjes
procedurale duke hequr doré nga e drejta pér seancé publike dhe sjelljen e
provave té reja dhe thirrjen né gjyq té déshmitaréve. Neni 6 i Konventés nuk
parandalon personin té heq doré nga kéto té drejta té vecanta me déshiré té

% Neni 65 (1) (b) Statuti i GjNK-sé.
%4 Neni 65 (4) dhe Rregulla 139.nga Statuti dhe Rregullorja e Gjykatés ndérkombétare pér krime.
% Rasti i Scoppola kundér Italisé (nr.2), aplikimi 10249/03, 17 shtator 2009.
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veten, por hegja doré duhet té jeté e qarté. Kjo hegje doré nga té drejtat nuk
mund té luftohet me asnjé ¢éshtje té veprimit publik.

Njé aspekt tjetér i réndésishém éshté parimii sé drejtés sé barabarté ndérmjet
prokurorisé dhe mbrojtjes. Té drejtat e garantuara me nenin 6 té Konventés
Evropiane pér té Drejtat e Njeriut fillojné atéheré kur njé person njoftohet pér
ngritjen e akuzés nga ana e prokurorit - pavarésisht se ajo éshté sjellé apo e
konfirmuar né gjykaté®. Kjo ndikon né procesin e negocimit mes prokurorisé
dhe mbrojtjes dhe parimit té sé drejtés sé barabarté né seancén gjygésore.

Ky parim, obligon trajtim té barabarté pér té gjithé personat gé gjenden para
gjyqit. Gjykata Evropiane e interpreton kété né kuptimin se “...cdo pale duhet
patjetér t'i mundésohet ta prezantojé rastin e vet né ményré té arsyeshme,
pérfshiré kétu edhe déshmité e veta, té cilat nuk e véné até né pozité dukshém
té pafavorshme vis-a-vis kundérshtarit té vet...”.?’

Né negociatat pér deklarim prokurori duket se ka sé paku njé pérparési

fillestare. Né raportin e OSBE-sé thuhet?.
“Né kontekst té negocimit pér deklarim, ky princip ka implikacione pér
shkallén e ekzistimit té barazisé né fuqiné e negocimit mes prokurorit dhe
té té dyshuarit apo té akuzuarit. Né praktiké, ményra mé e miré pér té
barazuar pozitén e paléve, éshté qé i akuzuari té keté ndihmén e avokatit
mbrojtés né procesin e negocimit. Mé tej, me rrumbullakimin e marréveshjeve
té deklarimit, vetém pas konfirmimit té aktakuzés, por para se té béhet
deklarimi i fajésisé, gjithashtu béhet barazimi i fugisé té negocimit mes paléve.”

| pandehuri mund té jeté né situaté té pafavorshme me hyrjen e tij né
marréveshje pér deklarim para konfirmimit té aktakuzés ose té akuzave té
dérguara né gjykaté. Kjo éshté késhtu pér arsye se né até fazé i pandehuri
mund té mos jeté i njoftuar me déshmité e prokurorisé dhe késhtu nuk éshté
né gjendje té marré njé vendim té bazuar né informim se si duhet té deklarohet
pér akuzat ndaj tij.

| pandehuri po ashtu mund té jeté né pozité té pafavorshme duke hyré né
marréveshje pér deklarim, pa hapje nga ana e prokurorit, e cila éshté e
nevojshme qé t'i mundésojé atij ose asaj té marré njé vendim té bazuar né
informacion dhe né késhillé té duhur juridike.

% Rasti Deweer kundeér Belgjikés, A-35, 27 shkurt 1980, parag. 46
97 Dombo Beheer B.V. kundér Holandés, A-27, 27 tetor 1993 para. 33.
% Raporti i OSBE-sé pér marréveshjet e deklarimit 2006, f. 10.
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Po ashtu, ujdia pér deklarim té fajésisé ose pranimi i fajésisé éshté thelbésore
pér hegje doré nga e drejta pér gjykim né seancé gjygésore. Kjo, detyrimisht,
duhet té jeté e vlefshme né ményré té garté. Njé person mund té heqé doré
nga e drejta pér té dalé para gjykatés, por hegja doré nuk mund té “njolloset
me detyrim”?,

Prandaj, sipas ligjit pér té drejta té njeriut, vetédéshira éshté njé céshtje e
réndésishme pér marréveshjen pér deklarim.

Gjykata Evropiane vleréson se neni 6 nuk éshté shkelur né sistemet ku i
akuzuari deklaron fajésiné e vet né fillim té ndjekjes penale dhe nuk mbahet
kurrfaré dégjimi gjyqésor pér fajési apo pafajési, por vetém se pér té dhéné
dénimin, po ge se ekzistojné mbrojtjet adekuate pér té parandaluar
kegpérdorimin né vecanti né Mbretéria e Bashkuar'®,

9 Deweer kundér Belgjikés, A-35, 27 shkurt 1980, parag. 46.

100 Rasti X kundér Mbretéria e Bashkuar nr. 5076/71 CD 64 né 67 (1972). Né até rast mbrojtjet
adekuate u konsideruan té jené né pajtim me nenin 6 (1) dhe ishin pér rastin kur gjykatési
ishte i kénaqur se i akuzuari kuptonte efektin e deklarimit té tij dhe se rréfimi i tij po
regjistrohet.
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UDHEZIME MBI MARREVESHJEN

I PJESA 3
PER PRANIM TE FAJIT

1. HYRJE

Ligji i ri mbi procedurén penale (LPP) ka futur né zbatim procedura dhe
mekanizma té reja qé zéné fill nga sistemi adversar, ndér té cilat edhe mundésia
e marréveshjes mbi pranimin e fajésisé. Kjo marréveshje éshté njé ujdi - varésisht
nga aprovimi i gjykatésit - lidhur me akuzat pér njé aktvendim té fajésisé dhe
dénimit, qé rregullohet nga kapitulli 29. Marréveshja mbi pranimin e fajésisé nuk
éshté mé shumé sesa njé proces negociatash, géllimi i té cilit éshté té bind
prokurorin té heq doré ose té zvogélojé akuzat dhe té pajtohet pér njé dénim té
favorshém pér té akuzuarin, té cilén gjé edhe gjykatési i [éndés (né tekstin e
méposhtém gjykatési) do té duhet ta pranojé.'’* Né thelb, géllimi i marréveshjes
mbi fajésiné éshté té zgjidhet |énda népérmijet njé procedure mé té shkurtér: né
kémbim té té mosshkuarit pérmes njé gjykimi gé konsumon edhe kohé edhe
resurse, i akuzuari dakordohet, me dijeniné e vet dhe vullnetarisht té pranojé kété
marréveshje, duke kuptuar se ai/ajo do té fitojé njé dénim mé té favorshém sesa
té shkohet pérmes seancave gjyqésore. Marréveshja mbi pranimin e fajésisé
éshté e mundur vetém pas fillimit té hetimit, kur prokurori ka “dyshime té
bazuara” se njé person ka kryer vepér penale,'®? por para fillimi té shqyrtimit
fillestar té té akuzuarit.'®® Meqé i akuzuari ka heshtur'® dhe ka gené pa avokat
mbrojtés pér [éndén'®, kjo i ndihmon marréveshjes pér pranimin e fajésisé.

Sipas disa traditave juridike, éshté e mundur té higen akuzat pavarésisht nga
provat. Kjo né pérgjithési pranohet né sistemin e Ligjit té pérbashkét ku barra
e provave géndron plotésisht mbi prokurorin. Mirépo, kjo gasje né pérgjithési nuk

101 Shih Nenin 39(2), i cili e obligon dhe i jep té drejté prokurorit “té béjé negociata dhe
marréveshje me té pandehurin lidhur me marréveshjen e fajésisé, sipas kushteve dhe
ményrés sé pércaktuar né kété kod” kur krimi persekutohet ex officio.

102 Shih Kapitullin 21 té LPP-sé.

103 Shih Kapitullin 22 té LPP-sé. Shih poashtu Nenin 206(1)(2).

104 Shih Nenin 69(2).

105 Shih Nenin 79.
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pranohet né sistemin e Ligjit civil, ku barra e bindjes qgéndron mbi gjykatésin i
cili éshté i obliguar té gjejé té vértetén objektive. Rrjedhimisht, né sistemin e Ligjit
civil - né Republikén e Magedonisé - mundésité pér marréveshjen e fajésisé jané
té kufizuara né marréveshjen e dénimit, sepse do té ishte negative ndaj sistemit
penal magedonas qé gjykatési té injorojé faktet dhe mos t'i pérfill detyrimet e
tij/saj gjaté kérkimit té sé vértetés.'% Pasi u tha kjo, né disa rrethana faktike,
mund té ekzistojé mundésia qé té bindet prokurori se éshté né interes té drejtésisé
té higet doré nga disa akuza né bazé té asaj se, edhe pérkundér vlerésimit té tij/saj
fillestar té provave, shqyrtimi i métejmé tregon se ato akuza duhet braktisur
pér shkak té provave té pamjaftueshme. Né ¢do rast, pa marré parasysh se a
béhet fjalé pér ligjin penal apo até civil, varet nga gjykatési se a do ta pranojg,
ndryshojé apo refuzojé marréveshjen mbi pranimin e fajésisé. Késhtu, géllimi
i marréveshjes sé fajésisé nuk éshté vetém té bindet prokurori té ofrojé ndonjé
marréveshje té favorshme, por edhe té sigurohet se kjo marréveshje éshté e
pranueshme edhe pér gjykatésin i cili do té duhet té vendos.

S’ka asgjé magjike lidhur me marréveshjen mbi pranimin e fajésisé. Procesi
éshté i njéjté si me arritjen e ujdisé pér njé ¢mim té volitshém pér ndonjé
produkt né treg. Me fjalé té tjera, ka té b&je me arritjen e pazarit: sa kohé do
té duhet té kalojé né burg i akuzuari si rekomandim qé gjykatési ta pranojé.
Mund té keté raste kur, duke u bazuar né prova té reja ose gabime té béra me
pércaktimin e akuzave, mund té béhen pérshtatje té akuzave aktuale gé t'u
reflektojné mé sé miri fakteve dhe kérkesave té kodit penal. Né raste té tilla,
njé pjesé e procesit té marréveshjes mbi pranimin e fajésisé do té pérfshijé
diskutime vallé mund té béhen pérshtatjet e tilla té akuzave né ményré té
duhur. Kétu nuk béhet fjalé pér zhdukjen e krimeve té béra, por thjesht béhen
pérshtatje té nevojshme dhe té arsyeshme té akuzave qé t'i pérshtaten ligjit
dhe fakteve té léndés.

Né shumicén e rasteve prokurori nuk do té déshirojé té pajtohet pér
kohézgjatjen e ndonjé dénimi, por do té pajtohej pér njé seri kohésh (propozim
dénime) pér té cilat gjykatési do té caktonte dénimin e duhur. Sipas kétij
skenari, qasja e pérgjithshme éshté té arrihet pajtim i pérbashkét pér seriné e
kohés: né njérén ané “minimumi absolut i pranueshém” pér té cilén do té
pajtohet prokurori si dénim, por té diskutohet edhe nga avokati i mbrojtjes,
dhe né anén tjetér “maksimumi absolut i pranueshém” pér té cilén do té
pajtohet avokati i mbrojtjes, por té diskutohet edhe me prokurorin. Qasja e

106 Shih Nenin 484, i cili thekson se [énda e marréveshjes mbi pranimin e fajésisé éshté tipi dhe
kohézgjatja e sanksionimit, dhe nése pranohet nga i Akuzuari lidhur me démshpérblimin
juridik apo pronésor té palés sé démtuar.
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serisé (né té cilén ka kufi té largét dhe té afért) éshté ndoshta gasja mé
fleksibile pér té dyja palét.

Edhe pse ska garanci se gjykatési do té japé dénim sipas propozimeve té té
dyja paléve, ekziston njé probabilitet i miré qé gjykatési té pranojé propozimin.
Gjykatésit jané té pavarur dhe, si¢ dihet, ata kénagin té drejtén e tyre pér té
ushtruar autoritetin e tyre né ményré té pavarur. Késhtu, duke i ofruar
gjykatésit njé propozim té arsyeshém nga i cili do té vendos, gjykatési ka liri
té pércaktohet dhe té zgjidh léndén ose té braktis propozimin dhe té rrezikojé
qé palét té hegin doré nga marréveshja e fajésisé dhe té shkojné me léndén e
tyre né gjyq. Kétij skenari té fundit gjykatésit duan t'i shmangen: nuk ka kuptim
té humbet kohé e vlefshme gjyqésore duke zhvilluar njé proces té téré kur njé
seancé e shkurté dégjimore do t'i jepte rezultatet e pranueshme.

Gjykatésit e fazés preliminare nuk mund té marrin pjesé né procedurén e
marréveshjes mbi fajésiné midis prokurorit dhe avokatit.'’” Pasi té dorézohet
propozimi i marréveshjes mbi fajésiné né pajtueshméri me nenin 335, gjykatési
ka pér obligim té caktojé seancé dégjimore né pajtueshméri me nenin 488.
Gjykatési mund té sjell vendim ose té pranojé propozimin sipas kushteve té
nenit 490, ose té refuzojé né bazé té nenit 489. Nése pranohet marréveshja e
fajésisé, té dyja palét kané té drejté té apelojné pér vendimin.'%®

2. PROCESI | MARREVESHJES MBI PRANIMIN E FAJESISE

Marréveshja mbi pranimin e fajésisé éshté detyré e réndésishme pér avokatin
e mbrojtjes. Ndoshta duket se éshté né favor té prokurorisé té arrihet njé
dénim i lehté pa mos u angazhuar né njé gjykim té gjaté, por avokati i mbrojtjes
e ka detyrén mé té véshtiré pér arritjen e rezultatit mé té favorshém pér
klientin, pa mos u deshté té shkojé né gjykim dhe té rrezikojé dénim té réndeé.
Si avokat i mbrojtjes, pikésynimi éshté té fitojé rezultatin mé té miré pér
klientin. Meqgé ¢do éndé ka faktet e veta dhe sfidat e veta, nuk ka formulé té
vecanté: e gjithé kjo varet nga prokurori i involvuar, nga pérparésité dhe
mangésité e [éndés sé prokurorisé, nga natyra e akuzave, nga natyra e fakteve,
nga historia e paléve (té akuzuarit dhe viktimat), nga gjykatési i involvuar, nga
vendi ku ka ndodhur krimi i supozuar, si dhe vendi ku gjykohet krimi. Kéto
faktoré jané jashté kontrollit té avokatit té mbrojtjes. Si té tilla, ato pérbéjné

107 Shih Nenin 487.
108 See Article 488(5).
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faktet gé s'ndryshohen. Mund té debatohet se ndonjé prokuror ose gjykatés nuk
duhet té involvohet pér shkak té konfliktit té interesit, por pérvec késaj, nuk
mund té béhet shumé pér kété gjé vetém se té pranohen kéto fakte dhe té
shihet se deri né ¢faré mase mund té shfrytézohen ato pér té fituar njé
marréveshje ideale pér pranimin e fajésisé. Sidogofté, avokati i mbrojtjes duhet
té fillojé - ashtu sikur e bén punén e pérditshme gjaté pérgatitjes sé [éndés -
me analizén e |éndés dhe ta béj distilimin e saj, té pércaktojé ¢faré detyrash
hetimore duhet kryer, t'i analizojé pérparésité dhe mangésité e éndés sé
prokurorit etj. Né thelb, lénda duhet analizuar njésoj sikur té shkojé né gjykim.
Vetém me pérgatitje té hollésishme té [éndés pér gjykim, avokati do té duhet
té pajiset me njohuri té mjaftueshme pér té béré njé vlerésim inteligjent té
[éndés, dhe té jeté né pozité té késhillon klientin e tij/saj si¢ duhet se a duhet
ta pranojé marréveshjen mbi pranimin e fajésisé apo jo.

Cdo gjé qé pason né njé proceduré penale gé ka elementet e sistemit adversar,
sic éshté e drejta e grumbullimit té provave, marrja né pyetje e déshmitaréve
dhe inicimi i marréveshjes mbi pranimin e fajésisé, bazohet gati plotésisht né
identifikimin dhe pércaktimin e teorisé mé té favorshme té rastit.'” Edhe pse
kuptohet se jo ¢do rast - pér shkak té fakteve té pandryshuara - do té rezultojé
né ndonjé teori té rastit qé siguron lirimin absolut, shumica e rasteve jané té
pérshtatshme pér té arritur marréveshje pér pranimin e fajésisé. Mirépo, né
bazé té kétyre fakteve vlen té theksohet se marréveshja mbi pranimin e fajésisé,
si e tillé, nuk éshté teori e rastit. Edhe pse faktet e l[éndés mund té jené té
pérshtatshme pér té arritur marréveshje mbi pranimin e fajésisé - sepse do té
duket mé e pérshtatshme té kérkohet ndonjé shérbim mé herét te gjykatési -
prapéseprapé duhet té mendohet teoria e rastit, nése jo pér shkaqge tjera por
pér shkakun nése marréveshja mbi pranimin e fajésisé nuk arrihet, atéheré té
pérgatitet [énda pér né gjykim.

Pasi té analizohet né hollési [énda dhe hetimet e mundshme jané pérfunduar,
secila palé duhet té keté sens nése rasti duhet té gjykohet, gjegjésisht rreziku
i daljes né gjyq, ose mund té negociohet, gjegjésisht, vlen té ndiget me
seriozitet marréveshja pér pranimin e fajésisé. Pérgjigja éshté se varet nga
lénda: faktet do té diktojné drejtimin se né cilén kategori bén pjesé |énda -

109 Teoria e rastit nuk éshté kurrgjé mé tepér sesa njé tregim logjik bindés pér até se ¢ka ka
ndodhur nga piképamja e prokurorit/mbrojtjes. Kjo éshté njé “arsyetim”, “justifikim” ose
“shpjegim”, pér até se pse duhet prokuroria ose mbrojtja té ngadhénjejné né gjyq. Teoria e
rastit duhet té zhvillohet né ményré logjike dhe té vazhdueshme, qé pasi té shqyrtohen
provat dhe déshmité e déshmitaréve, trupi gjykues té marré vendim né ményré racionale

né favorin tuaj.
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edhe pse do té nevojitet njé shkallé e caktuar e objektivitetit: me réndési éshté
té jemi realé, ¢doheré té kemi parasysh interesin mé té miré pér klientin toné.

Ashtu si¢ ndodh né ¢do juridiksion tjetér, vendimi i fundit se a duhet iniciuar

marréveshje pér pranimin e fajésisé, dhe nése po, a duhet pranuar oferta e

fundit e prokurorit, géndron mbi pérgjegjésiné e té akuzuarit - klientit.'° Kjo

éshté shumé e réndésishme qé avokati i mbrojtjes ta kuptojé dhe t'i pérmbahet

késaj pér secilén [éndé. Si e tillg, para se avokati i mbrojtjes t'i afrohet

prokurorit pér té konsideruar mundésiné e marréveshjes sé pranimit té fajésise,

ai duhet té marré pélgimin e klientit. Duke e béré kété - ose pér ta precizuar

edhe mé shumé, me qéllim qé klienti té jeté né pozité té japé autorizim té

informuar - avokati i mbrojtjes & duhet t'i sqarojé klientit kété qé vijon:

= cka éshté marréveshja mbi pranimin e fajésisé;

= si funksionon marréveshja mbi pranimin e fajésisé;

= pérparésité dhe mangésité e pranimit té marréveshjes sé fajésisé;

= anét e forta dhe té dobéta té léndés; dhe

= rreziget e té shkuarit né gjyq kundrejt zgjidhjes sé léndés népérmjet
marréveshjes sé fajésisé.

Gjaté kétij késhillimi me klientin avokati i mbrojtjes duhet té sqarojé procesin
me ané té sé cilit ai/ajo do té angazhohet pér té fituar ndonjé marréveshje
pér pranimin e fajésisé. Klienti duhet té sigurohet se ¢do oferté e béré nga
prokurori duhet t'i pércillet atij dhe asnjé kundéroferté s’duhet t'i ofrohet
prokurorit pa dijeniné dhe aprovimin e klientit. Me fjalé tjera, avokati i
mbrojtjes e merr pérgjegjésiné pér té siguruar se asgjé s'do té ndodhé pa
dijeniné dhe pa aprovimin e klientit. Me té vérteté, pér géllime té praktikés sé
miré, rekomandohet té pérpilohet njé memorandum i standardizuar dhe t'i
jepet klientit me qéllim qé ai/ajo mé konkretisht té kuptojné procesin hap pas
hapi té marréveshjes mbi pranimin e fajésisé. Mé tutje, kur jepen oferta nga
prokurori, mé miré éshté ato oferta té jepen né formé té shkruar dhe t'i
prezantohen klientit. Po ashtu, edhe kundér-ofertat duhet té jené né formé
té shkruar dhe té béhen pjesé e [éndés. Edhe pse kjo mund té marré kohé, me
réndési éshté té mbahet evidence transparente né rast se lind ndonjé pyetje
lidhur me até se cka éshté ofruar, kundér-ofruar, refuzuar, pranuar etj.!*!

110 Shih Nenin 206(6), sipas té cilit “Para fillimit té shqyrtimit fillestar, i pandehuri do té
njoftohet edhe pér té drejtén e marréveshjes mbi pranimin e fajésisé me prokurorin publik,
né pajtueshméri me nenin 489 deri né nenin 496 té kétij kodi.”

111 Shih Nenin 89(1), i cili thekson se “Pér ¢do veprim té ndérmarré gjaté procedurés penale
pérpilohet procesverbal né té njéjtén kohé kur ndérmerret veprimi, e nése kjo nuk éshté e
mundur, atéheré menjéheré pas késaj.”

@



+ ‘ 03. Plea Bargaining 02 AL [REV2] 28.02.2011 11:28 Page#@

78

Né disa jurisdikcione, ku lejohet té arrihet marréveshje mbi pranimin e fajésisé,
nga prokurori pritet té sigurohet njé njoftim pér déshmitarin e palés ankuese
Jviktimén. Kjo nuk nénkupton se prokurori duhet té kérkojé dhe té marré leje
nga déshmitari/viktima para se té arrihet ndonjé marréveshje mbi pranimin e
fajésisé. Po ashtu éshté zakon té informohet déshmitari/viktima se kur éshté
caktuar data e seancés dégjimore pér marréveshjen e fajésisé dhe t'u dérgojé
ftesé pér praniné e tyre dhe dhénien e deklaratés né gjyq. Natyrisht, né disa raste,
do té jeté e nevojshme pér déshmitarin ankuesin/viktimén té jeté prezent dhe té
japé déshmi gjaté seancés dégjimore pér marréveshjen e fajésisé, sidomos kur
béhet fjalé pér ¢éshtje démshpérblimi (té pércaktohen démet e sakta financiare
/pronésore si pasojé drejtpérdrejté apo e térthorté e veprave penale té té
akuzuarit). Pér géllime pérgjegjésie dhe transparence rekomandohet gé pro-
kurori té njofton déshmitarin ankues/viktimén e procesit pér arritjen e marré-
veshjes mbi pranimin e fajésisé. Kontributi i déshmitarit ankues/viktimés éshté i
dobishém pér kryerjen e vlerésimit pér até se ¢faré dénimi do té jeté i pranueshém.
Kjo po ashtu i mundéson edhe palés ankuese/viktimés té jeté pjesé e procesit.

Pér sa i pérket vet procesit té marréveshjes mbi pranimin e fajésisg, ajo fillon
duke pasur né dispozicion njé dénim té caktuar i cili éshté i pranueshém pér
klientin dhe mjaft real pér gjykatésin, gé ai ta pranojé. Pércaktimi i dénimit,
sic u diskutua edhe mé lart, varet nga disa faktoré. Sé pari, duhet béré njé
hetim qé té zbulohet se a ka raste té njohura me fakte dhe akuza té ngjashme
nga dhe pérreth juridiksionit té krimeve té supozuara, gjaté té cilave dénimet
e dhéna do té mund té shérbenin si model né léndén e klientit: si njé ményré
e vendosjes sé pikénisjes adekuate. Kjo kérkon hulumtim themelor, sidomos
nése avokati i mbrojtjes nuk e kryen praktikén e tij rregullisht para gjyqit té
caktuar. Né rrethana té tilla, ményra mé e shpejté pér gjetjen e atyre
informatave éshté té kontaktohen anétarét lokal té dhomés penale té
avokatéve né até vend. Me té vérteté, kjo mund té jeté e dobishme edhe pér
pérfitimin e njohurive pér tiparet e prokurorit dhe té gjykatésit té involvuar
né até |éndé té caktuar: sa mé shumé informata, aq mé miré. Meqgenése asnjé
[éndé nuk éshté gjykuar né abstrakt, éshté me réndési té gmohet rrethi né té
cilin punojné dhe veprojné vendim-marrésit e fundit. Prokurori duhet té jeté
fleksibél ndaj léndés dhe té pranojé se do té humb dobiné nga gjykimi publik,
kurse gjykatési vetém do té jeté i gatshém pér té pranuar ndonjé marréveshje
mbi pranimin e fajésisé nése popullata vendore, ku béhet gjykimi, do té jeté e
kénaqur me zgjidhjen pérfundimtare té problemit.
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Arritja e: po - po - po

Derisa arritja e ujdisé né treg mund té jeté njé proces i instinktit, duke filluar
nga ané té kundérta té negociatave derisa njéra palé té dorézohet dhe pranon,
marréveshja mbi pranimin e fajésisg, nése kryhet me seriozitet, éshté pak mé
shumé e sofistikuar. Meqé pikésynimi éshté té arrihet njé situaté fitore-fitore
(té dyja palét té fitojné), gjegjésisht té fitohet njé marréveshje (dénim) e cila:
a. do té kénaq edhe klientin edhe prokurorin; dhe
b. éshté e drejté dhe e arsyeshme pér viktimén (dhe pér interesat e shogérisé),
pikénisja s'duhet té jeté shumé e ulét pér t'iu kundérvéné ofertés sé larté
té prokurorit.

Hapi i paré né procesin e negociatave éshté té identifikohen pikésynimet e
involvuara: té shihet cili éshté dénimi mé adekuat dhe mé i pranueshém pér
klientin (pikésynimet e klientit), dhe ajo mé e réndésishmja, té shihe se cilat
jané nevojat konkrete té prokurorit té cilat ajo/ai duhet t'i plotésojé me kété
[éndé né bazé té fakteve té caktuara dhe rrethanave (pikésynimeve té
prokurorit). Mbasi té identifikohen pikésynimet, atéheré kérkohet té gjendet
njé qasje kreative qé pak a shumé do t'i kénaqte kéto pikésynime. Kjo kérkon
qé té shqyrtohen realisht té gjithé faktorét e involvuar dhe sidomos té
pranohen kufizimet té cilat mund té ngarkojné prokurorin - pér té ofruar
zgjidhje. Duke pranuar ¢farédo dilemé, prokurori mund té tregojé butési ndaj
[éndés (qé do té ishte perceptimi i pérgjithshém i marréveshjes mbi pranimin
e fajésisé), avokati i mbrojtjes, éshté né pozité mé té miré pér té gjetur zgjidhje
kreative. Mé tutje, duke i diskutuar faktet e léndés me prokurorin, duke pér-
fshiré kétu edhe ato elemente té cilat s'do té jené té thjeshta apo té lehta pér
t'u vértetuar, avokati i mbrojtjes i thekson pérfitimet e arritjes sé marréveshjes
mbi pranimin e fajésisé. Me té vérteté, nga piképamja strategjike, éshté me
réndési té futet prokurori né diskutime ku ai/ajo do té zbulojé cfarédo
shqetésimesh ose kufizimesh té caktuara lidhur me [éndén - ndryshe nga ato
qé jané evidente nga faktet e [éndés. Ky lloj informacioni éshté i réndésishém,
jo vetém pér zbukurimin e argumenteve pér negociatat e marréveshjes sé
fajésisé, por edhe pér t'u pérgatitur pér gjykim.

Gjaté identifikimit té dilemave té prokurorit, avokati i mbrojtjes po ashtu
s'duhet t'i anashkalojé edhe kufizimet e mundshme pér gjykatésin i cili duhet
té pranojé apo refuzojé marréveshjen mbi pranimin e fajésisé ose té mbajé
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gjykim publik. Kjo éshté e réndésishme sepse gjaté negociatave pér ndonjé
zgjedhje té mundshme, éshté thelbésore gé vazhdimisht té merren parasysh
shqetésimet e gjykatésit si pjesé pérbérése e diskutimeve pér marréveshjen e
pranimit té fajésisé. Prokurori duhet té jeté pérséri i vetédijshém sepse avokati
i mbrojtjes nuk jep oferta té kota, por jep propozime té arsyetuara miré pas
shqyrtimit té duhur té fakteve té léndés, té shqetésimeve dhe pikésynimeve
té prokurorit dhe té gjykatésit. Né realitet, avokati i mbrojtjes duhet té vihet
né situaté té prokurorit apo té gjykatésit. Duke e béré kété avokati i mbrojtjes
duhet té tentojé té pérgatitet pér té gjitha pyetjet gé mund té lindin nga
prokurori ose nga gjykatési, gé té mund té jepen pérgjigje/shpjegime bindése
pér takimet e marréveshjes mbi pranimin e fajésisé ose né takimin pér
ndryshimin e fajésisé/dénimit. Népérmjet kétij procesi, avokati i mbrojtjes,
gjithsesi, do té identifikojé edhe ¢farédo tjetér gjé qé duhet béré me géllim té
pérgatitjes sé |éndés pér seancén vlerésuese lidhur me marréveshjen mbi
pranimin e fajésisé.!’? Kétu mund té pérfshihen hetime plotésuese qé té
tregohet se ngjarjet nuk jané aq té ashpra sa qé jané pérshkruar né fillim, se
natyra e démeve materiale éshté mé e pakté sesa pérshkruhet, se karakteri i
miré i klientit i zmadhon shanset e tij/saj pér rehabilitim et;.

Né fakt, procesi po-po-po nuk éshté asgjé mé tepér sesa njé identifikim i
pikésynimeve té secilit dhe pastaj njé zgjidhje e pérpiluar me té cilén té gjitha
palét e involvuara né proces (klienti, prokurori, gjykatési) plotésisht do té
akordohen. Nuk domethéné se té gjitha palét e involvuara té jené té lumtura,
por té jené té kénaqura lidhur me até se rezultati pérfundimtar i plotéson
pikésynimet e parashikuara té tyre.

3. PERGATITJA E KLIENTIT PER PROCESIN E MARREVESHJES MBI
PRANIMIN E FAJESISE

Meqé klienti, pas njoftimit té ploté, déshiron t'i niset rrugés sé arritjes sé
marréveshjes mbi pranimin e fajésisé, avokati i mbrojtjes duhet menjéheré té
fillojé pérgatitjet pér sesionin e marréveshjes mbi pranimin e fajésisé. Hapi i
paré éshté té takohet me prokurorin dhe té shohé nése mund té arrihet ndonjé
marréveshje né pérgjithési: a mund té arrihet ndonjé marréveshje pér dénimin
fillestar qé do t'u nénshtrohet pérshtatjeve té tjera mbasi qé jané shqyrtuar

112 Shih Nenin 485.
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té gjitha provat, duke pérfshiré kétu edhe ofertén e provés pér faktet té cilat
klienti éshté i pérgatitur t'i pranojé.'>

Meqé procesi i marréveshjes mbi pranimin e fajésisé né masé té madhe
mbéshtetet né mirébesim dhe ndershméri, éshté me réndési gé klienti té jeté
i vetédijshém se e gjithé ajo qé ai e prezanton, patjetér, té jeté e vérteté, e sakté
dhe e kompletuar. Deklaratat e rreme ose gjysmé-té-vértetat do té démtonin
shanset e arritjes sé ndonjé marréveshjeje té volitshme mbi pranimin e fajésisé.
Meqé prokurori éshté pjesé integruese e procesit, éshté me réndési qé
prokurori té jeté fleksibél dhe né gjendje té ofrojé njé zgjidhje kreative. Kjo ka
réndési té vecanté pér seancén e marréveshjes mbi pranimin e fajésisé: s'ka
mé miré se kur prokurori e pérkrah -né emér té té akuzuarit - procesin e
marréveshjes mbi pranimin e fajésisé.

Gjaté disa negociatave pér marréveshjen e fajésisé prokurori do té déshirojé
té intervistojé/ té marré né pyetje klientin me géllim té vlerésimit té kualitetit
dhe kuantitetit té informatave. Kjo mé sé shpeshti ndodh kur ka mé tepér té
akuzuar. Né rrethana té tilla, prokurori do té jeté i gatshém té ofrojé njé ujdi
té volitshme me kusht qé klienti té bashképunojé plotésisht dhe me nder
(ndershmérisht) duke dhéné informata kundér té té akuzuarve/ té dyshuarve
té tjeré, duke pérfshiré kétu edhe dhénien e déshmisé nén betim. Né kéto raste,
éshté me réndési t'i theksohet klientit nevoja e marrjes me seriozitet té
rreziqeve nése déshiron té vazhdojé me negociatat. Nése prokurori nuk éshté
i kénaqur me informatat e dégjuara, ekziston njé probabilitet i madh qé
negociatat té déshtojné. Pér kété arsye, pér avokatin e mbrojtjes éshté mé
miré té pérpilojé njé mostér faktike me klientin para se té mbahet takimi me
prokurorin. Kjo gasje e mbron klientin nga dhénia e fakteve té rreme dhe
gjysmé té vértetave. Nése prokurori ngul kémbé pér informata plotésuese,
atéheré veprimi mé i mencur éshté té kérkohet qé té gjitha kérkesat plotésuese
té jepen né formé té shkruar, né formé té pyetjeve. Kjo i mundéson Avokatit
té Mbrojtjes t'i shqyrtojé té gjitha pyetjet me klientin (duke pasur né
dispozicion edhe materialin tjetér té [éndés) dhe té sigurojé se pérgjigjet - té
cilat duhet dhéné né formé té shkruar - jané té sakta dhe té besueshme.

Sic mund té shihet, nevoja e té mbajturit evidencé pér faktet e [éndés éshté
mjaft e réndésishme. Meqé gjykatési do té vendosé né fund té pranojé apo té

113 Kjo éshté mundésia e vetme e parashikuar né Nenin 484. Mirépo, né sistemet tjera juridike
éshté e mundur té arrihet njé marréveshje pér hegjen e disa pikave té akuzés pér shkak se
ka prova té pamjaftueshme dhe pér uljen e disa akuzave pér shkak té mungesés sé provave
pér mbéshtetjen e akuzave aktuale.

@
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refuzojé marréveshjen mbi pranimin e fajésisé, pérveg pérpilimit té propozim-

marréveshjes, e cila mes tjerash, do té pérmbaijé té ashtuquaijturén oferté té provés:

njé pérshkrim té fakteve té cilat i akuzuari i pranon vullnetarisht dhe pa rezervé si

fakte né bazé té té cilave ai/ajo do té fajésohet dhe do té dénohet. Me réndési éshté

qé oferta e provés té identifikojé elementet konkrete té veprés penale té cilat

jané pjesé e marréveshjes pér pranimin e fajésisé. Kjo u shérben disa géllimeve:

a. i ndihmon avokatit té mbrojtjes qé té sigurojé se faktet e dorézuara i
pérshtaten veprés penale;

b. e pérgendron klientin pér té kuptuar natyrén e sjelljes sé tij kundrejt
normave té shoqgérisé té parashikuara né Kodin penal; dhe

c. siguron bazat pér pérpilimin e marréveshjes mbi pranimin e fajésisé té cilén
prokurori do té duhet ta pranojé dhe ta mbéshtesé, si edhe gjykatési.

4. PERGATITJA E KLIENTIT PER SEANCEN DEGJIMORE TE MARREVESHJES
MBI PRANIMIN E FAJESISE

Meqé klienti pranon me dijeni, me inteligjencé dhe vullnetarisht, se éshté fajtor,
duke u bazuar né marréveshjen e fajésisé né pérgjithési, atéheré s'ka nevojé
té kalohet népérmjet procesit té gjykimit ku prezantohen té gjitha provat.
Sidogofté, Meqé qé Gjykatési do té duhet té bindet se faktet e akorduara
pérshtaten me veprén penale (se ka té vérteta né marréveshjen e fajésisé),
varésisht nga procedura penale, gjykatési mund/do té kérkojé oferté prove. Kjo
mund té béhet ose me marrjen e drejtpérdrejté né pyetje té té akuzuarit ose
duke e shpjeguar prokurori gjendjen faktike, kurse i akuzuari té njohé dhe té
pranojé faktet (té cilat sic u pérmend mé larté jané pranuar nga palét dhe
paragitur né formé té shkruar). Meqé gjykatési do té déshirojé t'i dégjojé faktet
drejt pér drejt nga i akuzuari, klienti do té duhet té pérgatitet pér t'u pérgjigjur
té gjitha pyetjeve té mundura (p.sh. actus rea, mens rea, motivin, pendimin et;j.).

Si pjesé e procesit té dénimit, sidomos kur gjykatésit i prezantohet ndonjé
dénim pér té cilin duhet té vendosé ai, éshté me réndési qé para gjyqit té
paraqiten té gjitha provat relevante, té cilat jané té favorshme pér klientin.
Késhtu, avokati i mbrojtjes duhet té béjé kérkime nése gjen ndonjé déshmitar
té favorshém pér ta ftuar; t& mendojé se vallé do té duhet té vlerésohet gjendja
fizike dhe psikike e klientit; se a do té duhet té grumbullohen té dhéna nga
shérbimet sociale; té mendojé pér ¢do gjé qé mund té ndihmojé pér zbutjen e
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veprave té klientit. Natyrisht, prokurori do té duhet té jeté i vetédijshém pér
gjitha kéto - nése avokati i mbrojtjes éshté dirigjent (i kujdesshém) - shumé
nga kéto informata do t'i jepen edhe prokurorit gjaté negociatave pér
marréveshjen mbi pranimin e fajésisé. Mé tutje, té gjitha provat dokumentare
qé duhen pérdorur gjaté seancés dégjimore, duhet t'i dorézohen paraprakisht
edhe gjykatésit.

Nése paraqiten prova té ashtuquajtura viva voce gjaté seancés dégjimore,
atéheré duhet paraprakisht té pérgatiten déshmitarét. Kjo do té kérkojé té
caktohet njé takim me ta dhe té shpjegohet natyra e seancés dégjimore, si
edhe té shqyrtohen pyetjet e mundshme gé do té parashtrohen nga prokurori
dhe/ose nga gjykatési. Nése pérdoren dokumente gjaté takimit me
déshmitarét, avokati i mbrojtjes duhet paraprakisht t'i shqyrtojé ato
dokumente me déshmitarét gjaté takimeve pérgatitore; déshmitarét duhet té
jené né dijeni pér natyrén dhe pér géllimin e atyre dokumenteve.

Meqé shkalla e dénimeve mund té ndryshojé nga njé sistem juridik né tjetrin,
éshté miré té keni té pérpiluar njé grafik me dénime, né té cilén do té kycen
dénimet e pérgjithshme té shqgiptuara paraprakisht né Republikén e
Magedonisé lidhur me sjelljen dhe akuzat e ngjashme. Kjo éshté me réndési,
nése jo pér ndonjé arsye tjetér, atéheré pér njé tregim vizual té dénimeve té
méparshme dhe té argumentohet géndrueshméria dhe trajtimi/mbrojtja e
barabarté sipas ligjit. Meqé avokati i mbrojtjes duhet té pérkrahé ¢doheré
dénimin mé té ulét pér klientin e tij, éshté me réndési té pérgatit argumente
té arsyeshme pér gjykatésin kur ai kérkon dénim té ulét (né njé sistem juridik
i cili éshté famékeq pér dénime té larta). Marrja si shembull e sistemeve té
tjera juridike nuk mjafton, sidomos sepse gjykatésit e shohin veten plotésisht
té pavarur. Késhtu, éshté mé miré té kihet qasje té shuméfishte kur kérkohet
ulje té dénimit. Kjo béhet duke i dalluar:
= faktet e ndonjé ¢éshtje me ¢éshtje tjera;
= kohén dhe rrethanat e dénimeve té shqiptuara paraprake - té cilat sipas
standardeve té sodit meritojné skema té ndryshme té dénimit; dhe
= historiatin e klientit dhe parashikimin e tij/saj pér t'u rehabilituar et;.

Qéllimi éshté té sigurohen argumentet e nevojshme qé gjykatési t'i keté
parasysh sesa té pritet Gjykatési té japé arsyet e veta pér njé dénim té lehté.
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5. PLANIREZERVE

Njé avokat i matur i mbrojtjes planifikon dhe shpreson pér rezultat mé té
volitshém, por po ashtu pérgatitet edhe pér até mé té keqen. Nése gjykatési e
refuzon marréveshjen mbi pranimin e fajésisé, avokati i mbrojtjes do té duhet
té jeté i pérgatitur gé léndén ta cojé né gjykim. Duke marré parasysh se
gjykatési i ka shqyrtuar té gjitha dorézimet - té cilat ishin béré vetém pér hir
té seancés dégjimore lidhur me ndryshimin e fajésisé -pér gjykimin éshté me
réndési qé ky té vazhdojé para njé gjykatési tjetér i cili s’ka gené i involvuar
gjaté procesit té marréveshjes mbi pranimin e fajésisé. Njé pjesé e planit
rezervé pérfshiné njoftimin e duhur té klientit paraprakisht lidhur me
mundésiné se marréveshja mbi pranimin e fajésisé ndoshta nuk do té pranohet.
Né até rast, klienti duhet té vendos:
a. té pranojé propozimin alternativ pér té cilin gjykatési mendon se éshté
zgjidhje e pranueshme; ose
b. té térhiget krejtésisht nga procesi dhe té shkojé né gjykim. Nése pérpilohet
njé memorandum pér marréveshjen mbi pranimin e fajésisé, sic u sugjerua
mé larté, kjo informaté do té kycet né té dhe nuk do t'i lihet asgjé rastésisé
qé té dalé ndonjé kegkuptim i mundshém.

6. AGJENDA E AVOKATIT PER MARREVESHJEN MBI PRANIMIN E FAJESISE
6.1. Elementet kyesore hap pas hapi jané

Té ndérmerren té gjitha pérgatitjet dhe analizat e nevojshme pér pércaktimin
e teorisé sé rastit.

Té kihet vémendje e posacme derisa té kryhet analiza pér faktet gé s'mund té
ndryshohen, si¢ jané:

= Prokurori i involvuar;

= Anét e forta dhe té dobéta té léndés sé prokurorisé;

= Natyra e akuzave;

= Natyra e fakteve;

= Historiati i paléve - edhe i té akuzuarit edhe i viktimés;

= Gjykatési i involvuar;

= Vendndodhja e ngjarjes edhe e gjykatés ku do té gjykohet lénda.
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Té sigurohet qasje e ploté né té gjitha provat.'

Té ndérmerren té gjitha hetimet e nevojshme, duke pérfshiré:

= Grumbullimin e té gjitha provave pérkrahése, pérfshiré edhe identifikimin e:
= Té gjitha provave dokumentare;
» (Cfarédo déshmitari gé do té déshmonte né mbéshtetje té klientit.

= Té vlerésohet klienti né aspekt psikologjik dhe fizik, nése paraqitet nevoja;
dhe/ose

= Té shqyrtohet shkalla e dénimeve té shqiptuara lidhur me léndét me
fakte/akuza té ngjashme nga i njéjti sistem juridik.

Té béhet njé vlerésim nése lénda mund té gjykohet, gjegjésisht vallé ia vlen
barra girané pér té shkuar né gjyq, ose té negociohet, gjegjésisht vallé ia vlen
barra girané qé seriozisht té kérkohet njé marréveshje mbi pranimin e fajésisé.
Té béhet njé takim me klientin pér t'ia sqaruar se cka nénkupton marréveshja mbi
pranimin e fajésisé. Té pérdoret memorandum i pérpiluar pér marréveshjen mbi
pranimin e fajésisé (duke u bazuar né memorandumin mostér) si njé udhérréfyes.

Té sigurohet se klienti qartazi e kupton se ¢cka pérmban njé oferté pér
marréveshjen mbi pranimin e fajésisé; se ai ose ajo do té pranojé fajin.

Né vazhdim, me réndési éshté qé klienti té jeté né dijeni té ploté se ky pranim
i fajit duhet béré me dijeniné e vet dhe vullnetarisht.

Nése klienti i autorizon negociatat pér marréveshje mbi pranimin e fajésisé,
pérgatitet njé oferté pér marréveshje dhe shqyrtohet me klientin pér t'u
siguruar vallé ajo éshté e pranueshme.

Marréveshja e shkruar mbi pranimin e fajésisé duhet té:

= Pérshkruajé ofertén e proveés (faktet té cilat duhet té pranohen nga klienti);
= Respektojé déshirat e klientit;
= Plotésojé pikésynimet e prokurorit; dhe
= Sigurojé njé shkallé/skemé dénimi pér gjykatésin.

= T'i afrohet Prokurorit té shihet nése ai/ajo jané té interesuar pér té arritur
njé marréveshje mbi pranimin e fajésisé. Né vecanti, té shihet nése éshté e
mundur té arrihet ndonjé marréveshje pér kohézgjatjen e dénimit, té cilat
do t'u nénshtrohen pérshtatjeve tjera pasi té shqyrtohen té gjitha faktet.'*

114 Shih Nenin 79.
115 Sic u pérmend mé larté, né tipet tjera té sistemeve juridike éshté e mundur té negociohet
hegja ose zbutja e disa akuzave pér shkak té provave té pamjaftueshme.

@
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Nése prokurori akordohet pér negociata lidhur me marréveshjen mbi pranimin
e fajésisé, duhet véné re déshirén e tij/e saj té intervistojé/té marré né pyetje
klientin. Nése Prokurori bén njé kérkesé té tillg, duhet té kémbéngulet qé:

a. té kihen té gjitha pyetjet né formé té shkruar, qé té shqyrtohen me klientin; dhe
b. té jepen pérgjigje né formé té shkruar.

Nése Prokurori pérséri déshiron té intervistojé/té marré né pyetje klientin edhe
pse i éshté pérgjigjur pyetjeve té tija fillestare né formé té shkruar, atéheré té
béhen patjetér pérpjekjet e duhura qé té pérgatitet klienti hollésisht pér até
intervisté/marrje né pyetje. Klienti duhet ta keté té qarté se duhet té tregojé
té vértetén, té jeté i pérpikté dhe i kompletuar me prokurorin.

Kundér-ofertat nga prokurori duhet pranuar né formé té shkruar dhe t'i
paraqiten klientit me géllim kérkimin e aprovimit/kundérshtimit té tij/saj.

Oferta e aprovuar nga klienti duhet dorézuar prokurorit né formé té shkruar.

Pas arritjes me sukses té marréveshjes mbi pranimin e fajésisé, menjéheré té

fillohen pérgatitjet pér seancén dégjimore lidhur me marréveshjen mbi

pranimin e fajésisé.'*¢ Né vecanti duhet pérgatitur:

= Klienti pér probabilitetin se gjykatési do té déshirojé ta marré né pyetje
klientin lidhur me faktet e akorduara;

= Déshmitarét té cilét duhet té déshmojné né mbéshtetje té klientit; dhe/ose

= Njé grafikon dénimesh me géllim gé té bindni gjykatésin té japé njé dénim
mé té lehté.

Para seancés dégjimore, té sigurohet se gjykatési ka kopje té dokumenteve
pér té cilat do té diskutohet gjaté seancés dégjimore.

Gjaté seancés dégjimore pér vlerésimin e marréveshjes, duhet siguruar se
marréveshja mbi pranimin e fajésisé theksohet garté né procesverbal '’

Nése Gjykatési vendos té refuzojé marréveshjen mbi pranimin e fajésisé dhe
deklaron se ai/ajo déshiron té tejkalojé dénimin e akorduar, atéheré lénda i
kthehet prokurorit dhe ai/ajo do té vendosé se cka duhet béré pastaj.’*®

116 Shih Nenin 488(1).
117 Shih Nenin 89.
118 Shih Nenin 489(1).
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Nése klienti vendos té térhiget nga ky proces dhe té vazhdojé né gjykim,
atéheré avokati duhet, pérveg pérgatitjes sé [éndés pér né gjykim, té sigurojé
njé gjykim me gjykatési tjetér - i cili s’ka gené i involvuar né arritjen e
marréveshjes mbi pranimin e fajésisé.
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6.2. Mostér memorandum pér marréveshjen mbi pranimin e fajésisé

Kujt:
Prej:
Prokurori________ Nr. i léndés
Data:
Akuza: sipas seksionit té
Sipas seksionit té , ligjit té Magedonisg, Ju pérmes meje,

né cilésiné e avokatit mbrojtés, hyni né negociata pér té arritur marréveshje
mbi pranimin e fajésisé me prokurorin me géllim gé té shihet vallé mund té
arrihet njé marréveshje, e cila do t'i nénshtrohet aprovimit té gjykatésit.

Brenda sistemit té Magedonisé lidhur me marréveshjen mbi pranimin e
fajésisé, negociatat zakonisht pérgendrohen né njé dénim té caktuar gé mund
té shqgiptohet, edhe pse ka situata té caktuara kur ndodhin negociata lidhur
me akuza specifike té cilat kérkohen nga prokurori, ku pas shqyrtimit té
métejmé besohet se ka prova té pamjaftueshme pér mbéshtetjen e ndonjé
fakti apo faji ashtu si¢ éshté perceptuar mé herét. Edhe pse mundésia pér té
negociuar hegjen apo zbutjen e akuzave nuk éshté e paragitur qarté né LPP,
megenése ekziston mundésia pér diskutime joformale pér réndésiné dhe
pérshtatshmériné e akuzave né bazé té provave té dhéna. Duke pasur parasysh
se diskutimet e tilla joformale mund té ¢ojné kah zbutja e akuzave, sugjerohet
qé ato diskutime té mbahen kurdo gé té jeté e arsyeshme dhe e duhur.

Megjithése negociatat pér marréveshjen mbi pranimin e fajésisé zakonisht
ndodhin midis prokurorit dhe avokatit té mbrojtjes Ju, si i akuzuar, vazhdimisht do
té jeni té njoftuar pér ¢do hap té negociatave. Asgjé s'do béhet pa pélgimin dhe
dijeniné tuaj paraprake. Mirépo, qysh nga fillimi duhet té jeni té vetédijshém
se nése akordoheni me njé marréveshje té fajésisé, né fakt ju dakordoheni me
pranimin e fajit, qé té shmangni gjykimin. Né thelb, do té pyeteni qé me
dijening, inteligjencén dhe vullnetin tuaj t'i pranoni faktet, akuzat dhe fajin.

Meqé besoj se [énda juaj mund té jeté e pérshtatshme pér marréveshje mbi
pranimin e fajésisé, po ju kérkoj gé té mé lejoni té pérpilojé njé oferté né formé té
shkruar né emrin tuaj. Pasi té pérpiloj propozim-ofertén, do té diskutojmé bashké
me ju dhe pastaj do té takohem me prokurorin pér té iniciuar negociata pér
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marréveshjen mbi pranimin e fajésisé. Tani pér tani duhet té dini se kjo oferté té
cilén do t'ia propozoj prokurorit do té keté shkallé dénimesh. Si e tillé, prokurori
do té propozojé dénimin mé té larté kurse uné mé té ultin, i cili propozim do
t'i rekomandohet gjykatésit né kémbim pér pranimin e fajit nga ana juaj.

Duhet té keni kujdes se gjaté procesit té negociatave, prokurori do té déshirojé
qé t'u intervistojé, qé sé bashku me ju t'i shqyrtojé faktet e akuzave té
supozuara. Kjo d.m.th. se edhe ju duhet té jeni sa mé té singertg, | pérpikté
dhe té jepni té dhéna komplete para prokurorit gé té arrihet njé marréveshje
mbi pranimin e fajésisé. Para njé takimi dhe pyetjeve té tilla, ne do ti
shqyrtojmé provat bashkérisht qé té jeni té pérgatitur.

Nése arrihet njé marréveshje, atéheré hapat e ardhshém do té béhen lidhur me
seancén dégjimore pér ndryshimin e fajésisé/dénimit. Duhet té jeni té vetédijshém
se edhe nése arrihet njé marréveshje mbi pranimin e fajésisé, pérséri até marréveshje
duhet ta aprovojé gjykatési. Prokurori nuk ka kompetenca ta sforcojé marréveshjen
para gjykatésit, por mundet vetém ta rekomandojé até. Varet nga gjykatési té vendosé
vallé ai do t'i pranojé sugjerimet e béra né marréveshjen mbi pranimin e fajésiseé.

Nése gjykatési e refuzon marréveshjen mbi pranimin e fajésisé dhe vendos té
tejkalojé dénimin e akorduar né marréveshje, atéheré lénda i kthehet
prokurorit publik prej té cilit do té varen hapat e ardhshém. Nése kjo ndodh
do t'i diskutoj opsionet e mundshme me ju né ményré mé té hollésishme dhe
né kohé té duhur. Mirépo, kjo éshté dicka pér té cilén duhet té keni dijeni tani
pér tani. Mé tutje, sikurse prokurori gjaté fazés sé negociatave, ashtu edhe
gjykatési do té déshirojé t'ju marré né pyetje pér faktet me té cilat
dakordoheni, gjaté seancés dégjimore lidhur me ndryshimin e fajésisé/dénimit.
Duhet té keni dijeni pér kété dhe té jeni té pérgatitur t'u pérgjigjeni té gjitha
pyetjeve té parashtruara né ményré té singerté, té pérpikté dhe té kompletuar.

Ky memorandum shérben pér t'u ndihmuar qé té kuptoni bazat themelore té
njé marréveshjeje té negociuar mbi pranimin e fajésisé dhe procesin qé pason.
Nése keni pyetje pér kété apo ndonjé ¢éshtje tjetér, ju lutem mos ngurroni gé
né ¢do kohé té mé kontaktoni.

Nénshkruar nga

XXX
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PLEA BARGAINING PROCEDURE AND GUILTY PLEA

I SECTION 1
UNDER THE NEW CRIMINAL PROCEDURE CODE

1. WHY PLEA BARGAINING IN THE PENAL PROCEDURE?
1.1. Introductory comments

The Law on Criminal Procedure! includes provisions which, for the first time in
the Macedonian criminal procedure law, regulate the possibility of plea bargaining
between the public prosecutor and the suspect regarding the type and severity of
the criminal sanction. They provide different status to guilty plea during the stage
of review of the indictment and the confession given during the main hearing
under the ordinary procedure, as well as that given during the hearing in the
summary procedure. The status is different, compared to the situation so far,
with respect to the confession the defendant could give before the court.

The new solutions that essentially reform the procedure are actually Anglo-
Saxon practices which have long tradition in common law countries, neces-
sarily adjusted to the European legal practice. The traditional criminal
procedure law and court case law specific to the European continent have
long been opposed to plea bargaining, i.e. consensual justice. The European
practice holds as a principle that the determination of the penal reaction is
strictly determined under the law and knows neither dialogue nor compromise
nor plea bargaining, having in mind the fact that the main objective is the pro-
tection of fundamental social values.?

The literature on the criminal procedure has long accused the mixed criminal
procedure of being slow, excessively formal, inflexible and, as a result, ineffi-
cient. The possibility of plea bargaining is expected to silence such remarks
and to enable the implementation of criminal justice as soon as possible.

1 “Current LCP” refers to the Law on Criminal Procedure of 1997 with all its later amendments and

supplements, while “New LCP” refers to the Law on Criminal Procedure adopted in 2010.
2 Frangoise Tulkens, Negotiated Justice, European Criminal Procedures, (ed. Delmans-
Marty/Spencer), Cambridge University Press, 2002, page 643.

@



Jr ‘03. Plea Bargaining 03 EN [REV2] 28.02.2011 11:26 Page—’@—

12

By accepting that efficient penal justice can be partially ensured through pro-
cedures that enable decriminalization, depenalisation, alternative forms of
criminal prosecution and simplification of the criminal procedure, one should
distinguish between plea bargaining as a link between the offender (as a sus-
pect or defendant and necessarily, his defense attorney) and the public pros-
ecutor, in the capacity of an authorized plaintiff, as an alternative to the court
procedure, and the negotiation for compensation that may be done between
the offender and the injured party, managed by a third independent party (me-
diator), having the characteristic of an alternative to prosecution.

1.2. Advantages of plea bargaining justice

Plea bargaining should be understood as a redefinition of criminal law and accep-
tance of new forms of actions as a response to minor crimes, as a way to alle-
viate the sense of uncertainty and to take into account the interests of the
victim whereby such practice does not breach the constitutional rights of the
defendant?. Plea bargaining promotes initiative by the parties and their readiness
to accept the proposal of the other party, to negotiate and to find compromise.

Consensual justice is a model that leaves room for consent by the parties con-
cerned, given overtly (expression of consent) or silently (absence of rejection)’.

Efforts to make the criminal procedure efficient and cost-effective led to stud-
ies and analyses of economic effectiveness and advantages specific for plea
bargaining, which is considered as a market mechanism to improve the quality
of criminal prosecution that reduces the costs in the criminal procedure.®

A key role in the acceptance of various forms of plea bargaining was partly
played by the acceptance of the Recommendation no. R(87) 18 of the Com-
mittee of Ministers of the Council of Europe concerning the simplification of
criminal justice® which expressly recommends plea bargaining procedure as a
way to accelerate proceedings - when the defendant pleads guilty, he/she

3 Timothy Sandefur, In Defence of Plea Bargaining, Regulation, 2003, Vol. 26, No. 3, pp. 28-31.
4 Tulkens/van de Kerchove, La Justice Pénale, in European Criminal Procedures, (ed. Delmans-
Marty/Spencer), Cambridge University Press, 2002, page 644.

5> Frank Easterbrook, Criminal Procedure as a Market System, Journal of Legal Studies, 1983,
12, p. 289-332; Steven Shavell, Foundation of Economic Analysis of Law, Harvard University
Press, 2004; Thomas Miceli, The Economic Approach to Law, Stanford University Press,
2004. N. Garoupa/F.H. Stephen, p.7.
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should not be left long in doubt regarding the sanction that follows. In case
the defendant confesses, the rules of the procedure must be simplified. The
acceleration refers to not presenting evidence related to the factual situation
and the procedure is simple, fast and efficient, since the court should only pro-
nounce the sanction.

The solutions adopted in the LCP were preceded by a comparative analysis of
the solutions in the criminal procedure laws of Germany, Italy, France, Norway,
The Netherlands, Croatia, Bosnia and Herzegovina and Serbia regarding sim-
plified and accelerated procedures. It showed that a purely continental penal
procedure ceases to exist. The conclusion was that efforts for acceleration of
criminal justice are made through acceptance of models of simplified proce-
dures, a tendency to reach judgments in earlier stages of the penal procedure.
Also, efforts are made to persuade the parties to agree on the criminal sanc-
tion and to avoid usage of legal remedies which, on the overall, would accel-
erate the procedure and passing of final and enforceable court judgments.’
At the same time, there is a different treatment of plea bargaining procedure
regarding the sentence upon proposal by the parties and the defense attorney
and of guilty plea, depending on the stage of the procedure when these prac-
tices are applied, the court and the procedure for their review, evaluation and
making a final decision.

Plea bargaining and guilty plea lead to a complete transformation of the role
of the entities involved in the procedure, above all, of the opposed parties and
the defense counsel. The readiness of the parties and the defense attorney,
i.e. the willingness of the defendant to confess, for the first time, provide the
possibility to avoid the traditional penal procedure, its significant rationaliza-
tion and acceleration, and thus enabling proper application of penal justice.

1.3. Critical remarks

In order to acquire a global image regarding the positions on plea bargaining, in
addition to advantages, benefits and its positive sides, it is necessary to mention
both the criticism and the particular remarks addressed to plea bargaining.

¢ Recommendation No. R (87) 18 concerning the simplification of criminal justice.
7 Buzarovska/Nanev/Misoski, Comparative research of the solutions for acceleration and sim-

plification of the penal procedure,Macedonian Review for Criminal Law and Criminology
(MRPLC), no. 1/2008.
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This system is believed to be most beneficial for judges and lawyers. The mit-
igation is contrary to the principle of proportionality of the sanction and the
criminal judiciary becomes a hybrid and a multi-functional system.®

Plea bargaining is considered as a disaster in the criminal procedure and a
practice that enables undeserved mitigation of the penalty of the defendant.’
It has constitutional and legal deficiencies since it undervalues the procedural
guarantees for the defendant and is contrary to his/her rights: to examine wit-
nesses, to enjoy protection on the basis of presumption of innocence, the right
to a fair and public trial*°.

Despite the criticism that the pronounced sanction resulting from the guilty
plea is not based on penological grounds for sentencing, there are serious re-
marks regarding the threat to pressure an innocent person to plead guilty, the
threat to propose harsher sentence than the one the court would pronounce
had the case been prosecuted normally, as well as the “invisibility” of cases in-
volving a guilty plea and plea bargaining.™*

2. FORMS OF PLEA BARGAINING

Despite the fact that plea bargaining originates from Anglo-Saxon law, it is
important to note that there is a significant difference between the incentives to
bargain for a guilty plea in the common law states and in the European countries.

The Anglo-Saxon model of plea bargaining is focused on the scope of the
charges - the number, description and legal qualification of the crime (charge
bargaining), while the European legislation recognizes a concept whereby sub-
ject of plea bargaining is the type and the severity of the criminal sanction
(sentence bargaining).

8 Francoise Tulkens, p. 664.

9 Stephen J. Schulhofer, Plea Bargaining as Disaster, Yale Law Journal, 1992, 101, p. 1979-
2009. Russell Christopher, The Prosecutors’ Dilemma: Bargains and Punishment, Fordham
Law Review, 2003, 72, p. 93-168.

10 Andrew Ashworth/Mike Redmayne, The Criminal Process, 2005, 3" edition, Oxford Univer-

sity Press, Chapter 12, cited according to N. Garoupa/F.H. Stephen, p.9. Timoty Lynch, The
Case Against Plea Bargaining, Regulation,2003, Vol. 26, No. 3, pp. 24-27.

11 Robert A. Carp/Ronald Stidham, Judicial Process in America, 2" edition, Washington DC,
1993, p. 169-170.
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There are also differences in the manner of regulation, i.e. application - in England, plea
bargaining has been long applied in practice, and was formally legalized in 1996, while in
the countries with mixed criminal justice system, due to the principle of legality, the first
step was legislative regulation of plea bargaining, followed by practical implementation.

Plea bargaining between the public prosecutor and the suspect and his/her
defense counsel exists in several modern criminal procedure systems, with cer-
tain similarities and differences depending on the view of the legislator, i.e.
the practice, about the manner and the form of acceptance of plea bargaining.

Several forms of plea bargaining exist, they are not mutually exclusive and can
be combined:
= charge bargaining - bargaining about the content of the indictment regard-
ing the description and legal qualification of the crimes,
= fact bargaining - consent for selective presentation of facts if the defendant
pleads guilty,
= special forms of plea bargaining:
= nolo contendere pleas - sanction is accepted without an expressly given
guilty plea; there are several advantages for the defendant, and in fact
an obligation for damage compensation is avoided that could follow in a
civil procedure that would come after the completion of the criminal pro-
cedure where the defendant pleaded guilty; 2
= alford pleas - a case where the defendant does not plead guilty, but con-
firms that the prosecution has sufficient evidence to establish guilt be-
yond any reasonable doubt;"?
= sentence bargaining - the confession results in reduced or mitigated sen-
tence, i.e. shorter sentence than the one that may be expected if the court
were to determine one as part of an ordinary court procedure.

1

)

The defendant neither confesses nor denies the charges; in many legislations this is not a
right of the defendant; it serves as an alternative to a guilty plea and is used during the plea
bargaining procedure. A statement, according to which the defendant does not deny the
facts of the case, but claims he/she did not commit the crime, and it can also mean that
he/she does not understand the accusations against him/her. This statement is put on
record with the consent by the judge (in exceptional cases, by the prosecutor) and has two
advantages: a) the defendant may claim that there is no judgment regarding the guilt in

formal terms, although a sentence was pronounced and b) such statement prevents initiat-
ing any civil procedure for compensation against the defendant, R.A. Carp/R.Stidham, p.165.

13 The name originates from the case in the US Supreme Court, North Carolina v. Alford, 400
U.S. 25 (1970).
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3.

PLEA BARGAINING UNDER THE PROVISIONS OF THE LAW
ON CRIMINAL PROCEDURE

A detailed clarification is needed of the conditions of plea bargaining stipu-
lated by the legislator, actions by the parties, submission of the draft plea bar-
gaining agreement, its content, activities of the court regarding the review of
the draft plea bargaining agreement and the role of the parties, the defense
counsel, the injured party and the court in the plea bargaining procedure.

3.1. Basic characteristics of the plea bargaining procedure

The LCP envisages a procedure for delivering a judgment on the basis of a plea
bargain of the public prosecutor and the suspect and for the first time, it en-
ables plea bargaining between the parties to the end of achieving a mutually
acceptable solution.

This procedure has the following fundamental characteristics:
= Severity of the crime - plea bargaining is allowed for all crimes regardless

of the severity of the prescribed criminal sanction;

= Mitigation of sentence - when determining the criminal sanction, the judge

is obliged to determine it according to the type and severity of the crime,
within the legal framework for the specific crime, but not below the limits
for mitigation of the punishment as provided by the Criminal Code;

= Consent by both parties - the draft plea bargaining agreement is an expres-

sion of a prior consent of both parties and is not allowed for such agreement
to be submitted by one party only. Therefore, it is not important which party
gave the initiative to start the plea bargaining procedure, but what is im-
portant is that both sides (parties and the defense counsel) are willing to
join the plea bargaining procedure;

= When is plea bargaining possible? - The LCP does not have any restrictions

in terms of the stage of the procedure when plea bargaining is allowed,
hence, plea bargaining is allowed at any moment after the public prosecutor
has given an order to begin an investigation procedure, until the evaluation
of the indictment;

= Model of plea bargaining - Macedonian legislators accepted sentence bar-

gaining and not charge bargaining. Namely, the draft plea bargaining agree-
ment might include all or part of the crimes which resulted in an order to
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initiate an investigation, however, for crimes included in the order for which
no plea bargaining was reached, the procedure must continue;

= Is confession a precondition for plea bargaining? -guilty plea is not a pre-

condition to start a plea bargaining procedure during the investigation pro-
cedure, which is not the case with plea bargaining in the stage of review of
the indictment when the confession is a necessary precondition to start a
plea bargaining procedure;

= Protection of the injured party - in order to protect the interests of the in-

jured party, the public prosecutor is legally obliged to attach to the draft
plea bargaining agreement, together with all gathered evidence, a written
statement signed by the injured party regarding the type and the amount
of the civil claim on property. During the plea bargaining, it is possible to
reach consent about part of the claim of the injured party or about fully
excluding it from the discussions during the plea bargaining procedure,
whereby the injured party does not remain unprotected even in case when
his/her civil claim on property was not subject to discussion or is only par-
tially accepted, he/she can refer to the judgment validating the plea bar-
gaining agreement as the basis on which to exercise his/her rights in a civil
procedure;

= Subject of plea bargaining - the type and the level of sanction included in

the draft plea bargaining agreement is an inevitable subject to plea bar-
gaining. The draft plea bargaining agreement must precisely indicate the
sanction proposed, determined by type and severity, within the legal frame-
work for the specific crime, but not below the limits for mitigating the pun-
ishment as determined in the Criminal Code. The civil claim for property
can be subject to plea bargaining only when the suspect has given consent
to take into account and to negotiate the civil claim on property by the in-
jured party during the plea bargaining procedure;

= Mandatory presence of the defense attorney - from the moment the plea

bargaining procedure begins, the suspect must have a defense attorney of
his or her own choosing and if not, an ex officio defense attorney shall be
assigned. This expands the possibilities for mandatory defense during the
criminal procedure, aimed at ensuring equality of arms and ensuring that
the suspect, who, ususally is a laymen in law, does not participate in the
plea bargaining procedure without having an opportunity for defense and
evaluation of the appropriateness, from the commencement of any such
procedure to its outcome at the end;



Jr ‘03. Plea Bargaining 03 EN [REV2] 28.02.2011 11:26 Page—@—

18

= Prohibition of involvement by the court in plea bargaining - non-involve-
ment of the court in the plea bargaining procedure is expressly stipulated.
The reason is to ensure that the court does not influence the parties and
the defense attorney in any way, regarding the decision whether to get in-
volved in a plea bargaining procedure, as well as regarding the choice of the
type and level of the criminal sanction.

3.2. Elements of the draft plea bargaining agreement

The LCP expressly states the elements of the draft plea bargaining agreement

that could be categorized as follows:

= introductory data:

= data on the participants in the plea bargaining procedure (public prose-
cutor, suspect and his/her defense attorney) and

= description and legal qualification of the crimes to which the draft plea
bargaining agreement refers to (it can refer to all or some of the crimes
subject of the investigation procedure);

subject of the plea bargaining:

= the proposed sanction by type and level (main sanction, auxiliary sanc-
tion, security measure, alternative measure or other measures envisaged
under the Criminal Code), and/or

= type and scope of the civil claim on property and the manner of its exe-
cution, if the suspect consents to include it in the plea bargaining;

statements by the parties:

« statement by the suspect, that he/she willingly and voluntarily accepts
the draft plea bargaining agreement and any consequences resulting
from it; and

= statement by the public prosecutor and the suspect that they waive the
right to an appeal in case of a judgment accepting the draft plea bar-
gaining agreement;

= manner of reimbursing the costs of the procedure,

final section:

* signatures of the public prosecutor, the suspect and his/her defense at-
torney; and

= date and place of signing the draft plea bargaining agreement.

14" The property civil claim is determined according to the statement given by the injured
party and any consent reached on the manner of compensation for the claim is included in
the draft plea bargaining agreement.

@
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When the court receives the draft plea bargaining agreement signed by both
parties, the second stage of the plea bargaining procedure begins, referring
to the court evaluation of the draft plea bargaining agreement.

Having in mind that the draft plea bargaining agreement can be submitted
even during the investigation procedure, the judge of the preliminary pro-
ceedings has an active role and a status of a judge delivering the judgment in
the investigation stage, in the process of evaluation of the submitted draft
plea bargaining agreement.®

The draft plea bargaining agreement is reviewed during a special court hearing
which the preliminary proceedings judge schedules within 3 days from the day
of receiving the draft plea bargaining agreement. This stipulated period shows
that the legislator insists on a fast and efficient procedure. The persons sub-
mitting the draft plea bargaining agreement, i.e. the parties and the defense
attorney are summoned at the hearing.

During the hearing, the court examines the following circumstances first:

= whether the draft plea bargaining agreement is submitted voluntarily and

= whether the suspect is aware of the legal consequences of its acceptance,

= whether the suspect is aware of the consequences related to the civil claim
on property and

= whether the suspect is aware of the costs of the procedure.

After examining the aforementioned circumstances, the judge of the prelim-

inary proceedings is obliged to instruct the parties and the defense attorney:

= that they can always withdraw the submitted plea bargain before a decision
is reached by the court, in which case it shall be considered as not submitted
at all and all files will be returned to the public prosecutor for further action;
and

= that the acceptance of the draft plea bargaining agreement is considered
as waiving the right to an appeal to the verdict that validates the submitted
draft plea bargaining agreement.

1

a

Court actions in other stages of the procedure, where the guilty plea by the suspect, i.e.

the defendant is a precondition to be met, whereby the court evaluates the statement first,
and then the submitted draft plea bargaining agreement, are explained below with the
elaboration of the status of the guilty plea.

@
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The parties can waive the submitted draft plea bargaining agreement, whereby

the waiver can be:

= explicit - if the public prosecutor and the suspect and his/her defense at-
torney waive the submitted draft plea bargaining agreement up to the mo-
ment a decision is reached; or

« implicit - if the public prosecutor, the suspect and his/her defense attorney
submit a request during the hearing to determine a sanction, other than
the one contained in the draft plea bargaining agreement.

3.3. Evaluation of a draft plea bargaining agreement

The judge’s ruling with regard to the submitted draft plea bargaining agree-
ment can take the form of a decision or a judgment, depending on whether
the court has evaluated it as acceptable or not.

If the draft plea bargaining agreement is evaluated as acceptable, the competent
court delivers a judgment which is based on the draft plea bargaining agreement.
The court, when delivering such judgment, may not pronounce a criminal sanction
other than the criminal sanction contained in the draft plea bargaining agreement.
This means that the court may not make any changes to the proposed sanction
(main and auxiliary penalties or measures) to which the parties have agreed.
If the court believes that the proposed sanction is not fully acceptable, it
passes a decision to reject the draft plea bargaining agreement, after which
the files are returned to the prosecutor (in case the bargaining takes place during
the investigation procedure), i.e. the proceeding continues (in case the bar-
gaining is performed in some of later stages of the procedure).

The judgment delivered on the basis of the draft plea bargaining agreement
contains all the elements of a conviction judgment as provided for in the LCP.
It is pronounced immediately and is prepared in writing within 3 days from the
day it was pronounced.

The judgment is forthwith delivered to the public prosecutor, the suspect and
his/her defense attorney, and to the injured party who, if unsatisfied with the
judgment with regards to the type and amount of the rewarded damages, may
exercise his/her right in a lawsuit.
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The delivered judgment is a decision based on the merits of the criminal case,
and it has a character of an effective, final and enforceable judgment. Thus,
the procedure is completed in its earliest possible stage after its initiation,
and the impossibility to appeal the delivered judgment leads to a quick, effi-
cient, equitable and acceptable final outcome for both parties which is con-
sidered as an exceptional situation in the criminal procedure law.

The court adopts a negative ruling under the form of a decision to reject the

draft plea bargaining agreement, in the following cases:

= when it is established that the evidence obtained for the facts substantial for
selection and weighing of the criminal sanction does not justify the propo-
sed criminal sanction contained in the draft plea bargaining agreement, or

= if, during the hearing, the public prosecutor, the suspect and his/her defense
attorney filed a request for a criminal sanction other than the criminal sanc-
tion contained in the draft plea bargaining agreement.

= Anappeal may not be filed against the decision to reject the draft plea bar-
gaining agreement.

In case of rejection of the draft plea bargaining agreement, the judge of the
preliminary proceedings submits the files to the public prosecutor and the
records from the hearing and the draft plea bargaining agreement may not be
used in later proceedings and are therefore kept elsewhere in a separate closed
envelope.

The LCP does not provide for any limitations regarding the possibility for the
parties to resubmit a draft plea bargaining agreement to the court, following
the court’s rejection of an earlier draft plea bargaining agreement, which was
considered as unacceptable.
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3.4 Role of the parties in the plea bargaining procedure

The public prosecutor is expected to (pro) actively initiate the plea bargaining
procedure and make efforts to reach a mutually acceptable criminal sanction
for the crime or crimes for which he ordered an investigation procedure. The
public prosecutor should, first and foremost, assess the value of the gathered
evidence available in a certain case, and based on that, decide whether to ini-
tiate plea bargaining, whether to apply some other procedure envisaged in the
LCP, for example conditional delay of the prosecution or to conduct ordinary
criminal procedure. One of the competences of the public prosecutor stipu-
lated in the LCP, among other things, is his right and obligation to negotiate
and bargain with the defendant for pleading guilty, in accordance with the
LCP. The judgments of the US Supreme Court, where plea bargaining has been
in practice for many years, may be beneficial for determining the role of the
public prosecutor. Based on the judgments, one can conclude that the main
responsibilities of the public prosecutor during the plea bargaining procedure
are as follows:
= prohibition of retaliation,
= the role of guarantor and guardian of legality, and
= establishing full discretion of the prosecutor with regard to the type of
crimes for which prosecution, i.e. bargaining, will be initiated.*

The defendant is one of the parties participating in the plea bargaining proce-

dure which he/she can also initiate. Pursuant to the LCP, the defendant has

the right to present his/her defense, not to be forced to give a statement

against him/herself or his/her relatives or to plead guilty, as well as to have an

opportunity to present his/her views about the facts and the evidence against

him/her, and finally, to state all facts and evidence in his/her favor. The defen-

dant is expected to be well aware of the characteristics and possibilities of plea

bargaining, but also of the implications arising from this procedure, such as:

= the waiving the right to appeal,

= the possibility to withdraw the submitted plea bargain up to the moment
the court reaches a decision,

= the consequences of him filing a request for determining a sanction other
than the one contained in the draft plea bargaining agreement at the hear-
ing for evaluation of the draft plea bargaining agreement,

16 More details at Buzarovska, G/Misoski, B, Plea bargaining and mediation, p. 221.
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= the possibility to agree for the civil claim of property to be subject to plea
bargaining, and

= the consequences with regard to compensation of a portion of the court
procedure expenses.

The participation of the defense attorney is compulsory in the plea bargaining
procedure from its very beginning. The defense attorney is expected to be pro-
fessional, to provide quality legal assistance and action, so as to protect the
interests of the defendant. The defense attorney must be experienced, com-
petent and capable to negotiate a sentence with the prosecutor which is ac-
ceptable for the defense, taking into account the type of sentence that would
be pronounced if ordinary criminal procedure were conducted. Given these
expectations from the defense attorney, it is clear why the lawmakers reached
a solution where a plea bargaining procedure may not be initiated without a
defense attorney. The provisions referring to the plea bargaining procedure
increased the possibilities for mandatory defense, i.e. if the defendant fails to
choose a defense attorney, the president of the competent court assigns him
a defense attorney ex officio.

The court is explicitly prohibited from participating in a plea bargaining pro-
cedure. This provision is aimed at making the court unable to influence the
selection of the type and severity of the criminal sanction and outlining the
role of the public prosecutor as a dominus litis during the investigation proce-
dure. By not participating in the plea bargaining procedure, the judge retains
his/her impartiality as an arbitrator, who evaluates the submitted draft plea
bargaining agreement based on gathered evidence obtained by the prosecu-
tion. It is useful that the judge is not involved in the plea bargaining procedure.
This way, the judge does not have any knowledge about the bargaining process
preceding the draft plea bargaining agreement and he/she is not familiar with
the discussions between the prosecutor and the defense attorney. This em-
phasizes the role of the court in the second stage of the plea bargaining pro-
cedure which consists of an evaluation of the draft plea bargaining agreement.
Plea bargaining enables adjudicating in an earlier stage of the procedure, and
to this end, the judgment based on the draft plea bargaining agreement may
be adopted both in the investigation procedure and in the stage of evaluating
the indictment. The provisions on plea bargaining correspondingly apply to
the summary procedure.
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Although not directly participating in the plea bargaining procedure, and in
order to protect the interests of the injured party whose priority is the decision
regarding the civil claim on property, the public prosecutor must attach a writ-
ten statement to the draft plea bargaining agreement and any gathered evi-
dence signed by the injured party with regard to the type and amount of the
civil claim on property. Thus, the injured party indirectly participates through
the public prosecutor. However, the statement given is not a guarantee that
the civil claim on property will be subject to the plea bargaining. As empha-
sized above, it depends on whether the defendant consents to subject the civil
claim on property to the plea bargaining. However, the possibility remains for
the injured party to exercise his/her rights through a lawsuit.

4. STATUS OF THE GUILTY PLEA, I.E. CONFESSION UNDER THE LAW ON
CRIMINAL PROCEDURE

There are differences in the options for pleading guilty, i.e. making a confession in
various stages of the proceeding after the completion of the investigation procedure.

A guilty plea is a prerequisite for conducting a plea bargaining procedure in the
stage of review of the indictment which is not the case in the investigation procedure.

In the course of the investigation procedure, the provisions on delivering a
judgment based on the draft plea bargaining agreement of the parties without
prior confession of the defendant apply directly, if any of the parties initiated
a plea bargaining procedure.

Despite the fact that an explicit confession is not made for the crimes under
investigation, it seems implicit with the initiative for a plea bargaining proce-
dure, i.e. by accepting a plea bargaining proposed by the prosecution.

4.1. Review of the indictment
As regards the stage when the indictment is reviewed, the guilty plea is a prere-

quisite for conducting a plea bargaining procedure between the public prose-
cutor and the defendant and his/her defense attorney.
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Unlike the investigation procedure where both parties may initiate plea bar-
gaining, in the stage of review of the indictment the initiative comes from the
defense who is willing to admit the crimes contained in the indictment.

The suspect may express his/her willingness to confess in two ways:

= by filing a written statement indicating willingness to plead guilty to all or
certain crimes contained in the indictment - whereby the judge, i.e. the
chamber for review of the indictment is obliged to schedule a hearing to
review the confession, or

= by making a verbal statement at the hearing for evaluation of the indict-
ment, that he pleads guilty for all or certain crimes contained in the indict-
ment - whereby the proceeding continues in accordance with the provisions
on the conduct of a hearing when there is a guilty plea.

The ruling for acceptance of the guilty plea reached by the competent judge,
i.e. by the chamber for review of the indictment is a prerequisite for initiating
the procedure.

If the judge or the chamber for review of the indictment does not accept the
guilty plea, this is entered in the records, the parties present are informed of
the ruling and the hearing for review of the indictment resumes. The guilty
plea, i.e. its adjunction in the records may not be used as evidence further in
the criminal procedure and they are to be closed in a separate file and set
aside from the case files.

The judge, i.e. the chamber will adopt a ruling accepting the guilty plea after

determining that:

= it is made voluntarily, in full mental capacity and while being fully aware of
any consequences thereof, including any consequences related to the civil
claim on property and the costs related to the criminal procedure, and

= there is sufficient evidence proving the guilt of the suspect.

Unlike plea bargaining during the investigation procedure where there is no
time limit to plea bargaining, in the indictment procedure, the parties have
only 15 days to reach an agreement for a mutually acceptable criminal sanc-
tion and to file a draft plea bargaining agreement to the judge, i.e. to the
chamber for review of the indictment.
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f the parties fail to file a draft plea bargaining agreement within this time pe-
riod, the hearing for review of the indictment continues.

When a draft plea bargaining agreement is submitted, it is followed by an as-

sessment which might be:

= positive - the draft plea bargaining agreement is accepted, whereby the
judge or the chamber for review of the indictment delivers a judgment
based on the provisions on delivering a judgment based on a draft plea bar-
gaining agreement, or

= negative - the draft plea bargaining agreement is not accepted, whereby
the judge or the chamber for review of the indictment adopts a decision to
reject the draft plea bargaining agreement and reaches a decision regarding
the indictment. Any rejected draft plea bargaining agreement, may not be
used as evidence further in the criminal procedure.
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JUDGMENT BASED ON A PLEA BARGAINING AGREEMENT

IN THE STAGE OF REVIEW OF THE INDICTMENT
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4.2. Confession given at the main hearing

Pursuant to the provisions of the LCP, there is a possibility to make a confes-
sion in the stage of the main hearing, after the parties make their introductory
remarks and before the evidentiary hearing.
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After instructing the defendant on his/her rights (the right to remain silent or
to make a statement, carefully to follow the course of the main hearing, the
option to present evidence in his/her defense, to ask questions of co-defen-
dants, witnesses and experts, and to present remarks to their statements), the
presiding judge calls the defendant to enter his/her plea with regards to all or
some of the crimes included in the indictment.

The defendant may voluntarily plead guilty to one or several crimes included
in the indictment.

The plea is restricted neither with the nature nor with the severity of the crime
for which the proceeding was initiated.

Following a voluntary guilty plea, the single judge, i.e. the presiding judge is

obliged to examine the following circumstances:

= whether the guilty plea is made voluntarily,

= whether the defendant is aware of the legal consequences of the guilty plea,

= whether the defendant is aware of the consequences related to the civil
claim on property, and

= whether the defendant is aware of the costs of the criminal procedure.

If the guilty plea is deemed unacceptable because it was made under mistaken
opinion of the defendant, due to lack of comprehension of the consequences
related to it or other similar circumstances, the court continues with the main
hearing (i.e. the evidentiary hearing begins) whereby the record of the given
confession is kept in a special file and is separated from the case files and it is
considered as never made and may not be used further in the procedure.

If the confession is accepted, the court initiates an evidentiary hearing only
when it examines the evidence referring to the ruling on the criminal sentence.
The novelties related to the guilty plea rationalize the actions included in the
main hearing whereby the focus, being on the circumstances proving guilt,
the criminal liability of the defendant and the actual situation, is now put on
the circumstances related to the type and severity of the criminal sanction
under the sentencing provisions of the Criminal Code.



Jr ‘03. Plea Bargaining 03 EN [REV2] 28.02.2011 11:26 Page—@—

30

In case the guilty plea is accepted, and after examining the evidence substan-
tial for the sentencing, the court delivers a judgment which contains all ele-
ments of a conviction judgment. It is important to mention that the defendant
may not file an appeal due to wrongly or partially established factual situation
against the judgment or the portion of the judgment delivered, as a result of
a confession given after the main hearing has already started.

PLEADING GUILTY AT THE MAIN HEARING

OPENING SPEECHES
THE COURT INSTRUCTS THE DELIVERING
DEFENDANT ABOUT HIS/HER RIGHTS A JUDGMENT
GUILTY PLEA BY FACTS RELEVANT FOR
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5. IMPLICATIONS OF PLEA BARGAINING ON OTHER PROVISIONS

OF THE LAW ON CRIMINAL PROCEDURE

Plea bargaining and guilty pleas also have an effect on other provisions of the
LCP and/or on other procedural practices, such as:
= Splitting the procedure - in the event of pleading guilty to some of the

crimes included in the indictment, i.e. a number of co-defendants pleading
guilty, the court may, until the completion of the main hearing, decide that
the procedure for individual crimes or against individual defendants be split
and completed separately, or be assigned to another competent court;

= Mandatory defense - during the negotiation and plea bargaining procedure

with the prosecutor for pleading guilty, the defendant must have a defense
attorney;

= Grounds for determining detention - if the defendant pleaded guilty, he/she

will not be held in detention, although there are reasons for suspicion that
he/she committed a crime, or that there are grounds for detention due to
justified fear that he/she will hide, forge or destroy any traces of the crime;
that is to say that there exist certain circumstances that indicate that
he/she will obstruct the criminal procedure by influencing witnesses, ex-
perts, accomplices or persons obstructing justice;

= Revoking detention - the detention will be revoked with a decision and the

defendant will be released when the detention was determined due to jus-
tified fear that he/she will hide, forge or destroy any traces of the crime or
if certain circumstances indicate that he/she will obstruct the criminal pro-
cedure by influencing witnesses, experts, accomplices or persons obstruct-
ing justice, and the defendant pleaded guilty;

= Instructions on the defendant’s rights - prior to any examination, the de-

fendant must be informed and instructed, among other things, about the
right to plea bargaining with the public prosecutor;

= Delivering a judgment - plea bargaining, i.e. the admission of guilt enables

adjudication in different stages of the proceeding, starting as early as during
the investigation.
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6. CHALLENGES AND RISKS

What is to be expected from plea bargaining and the guilty plea?

relieving the courts for the part of the cases where the parties reach a plea
bargaining agreement,

due to lack of limitation to the nature and severity of crimes for which bar-
gaining is allowed, parties may apply bargaining any time they feel it is of
mutual benefit,

judges will have more time to dedicate to complex criminal cases with com-
plicated factual situations, large volume of evidence and multiple offenders,
etc.,

reducing the costs of court proceedings because the period from the be-
ginning of the criminal procedure to the delivery of the judgment is signifi-
cantly shortened,

proactive role of the parties,

completion of the procedure in an earlier stage by adopting a decision
based on the merits of the case,

certainty of the final outcome which follows after consultations, discussions
and compromises between the parties and the defense attorney, which re-
sult into signing a draft plea bargaining agreement,
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competence of the defense attorney to weigh the benefits for his/her client
to plead guilty, i.e. admitting guilt before the court against the final out-
come of the procedure which includes regular procedural actions through
its various stages.

What are the possible risks and/or difficulties in practice?

broad range of sanctions stipulated in the Criminal Code,

sentencing policies that are very close to the legally prescribed minimum
for the sanctions,

need to amend the Criminal Code with regard to more lenient sentences in
case of a plea bargaining process, i.e. admission of guilt,

difficulties for the parties to evaluate whether it is more beneficial to have
plea bargaining, i.e. a confession, instead of an ordinary criminal procedure,
non-uniformed case law and sentencing policies for criminal sanctions for
same or similar crimes, lack of an average sanction for different crimes in
accordance with the case law in the past several years.
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SECTION 2
COMPARATIVE PRACTICES
ON PLEA BARGAINING

1. INTRODUCTION

“Plea bargaining” has traditionally been seen as a part of the criminal justice
system of the United States of America and other common law countries.

It is often used as a generic term to describe a negotiation between prosecution
and defence to plead guilty on negotiated terms. In a technical sense, however,
it occurs only when defendant pleads guilty in return for a reduced sentence.

A recent OSCE report defined it as “a bargaining process between the defen-
dant and prosecutor in which the defendant admits having committed a crime,
and the prosecutor agrees to some concession in exchange. The agreement is
then submitted to the court in order to avoid trial proceedings.”’

Technically a charge bargain occurs where the prosecution agrees to drop a
more serious charge in return for a plea of guilty to a lesser offence, or a de-
fendant pleads guilty to at least one charge in return for the prosecutor drop-
ping at least one other. A fact bargain is where the prosecution presents a
more favourable version of the facts alleged relating to the offence in return
for a guilty plea. A sentence bargain usually refers to cases in which a judge
has given an indication of the likely sentence if the defendant pleads guilty.

The process in which a defendant cooperates with the prosecution or court is
also sometimes referred to as “negotiated justice” because the ultimate result
has been achieved by some kind of negotiation.

In common law adversarial systems the defendant is required to enter a formal
plea of guilty or not guilty to the charges before the court. This concept is

7" OSCE Mission to Bosnia and Herzegovina, Plea Agreements in Bosnia and Herzegovina: Prac-
tices before the Courts and their compliance with international human rights standards 2" ed.
May 2006, page 7 (“OSCE report on plea agreements”)
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alien to the civil law inquisitorial systems in which a judge is required to make
the legal determination of guilt after scrutinizing all of the evidence irrespec-
tive of whether the defendant admits culpability. The concept of the defen-
dant formally pleading guilty or not guilty has been introduced into some civil
law systems using adversarial trial procedures such as Bosnia and Herzegovina
but not into others such as Italy.

Common law adversarial systems feature a contested hearing between the
prosecution and defence each presenting distinct cases. The overwhelming
majority of cases brought to court in common law systems are not contested
in that the defendant pleads guilty. Sharp differences exist in practice even
between common law systems as to how the guilty plea (and ultimate sen-
tence) is achieved.

In the United States, where plea bargaining is ubiquitous, it is estimated that
it is employed in almost 95% of cases prosecuted. There, the parties may bar-
gain over both charge and sentence and an agreed sentence may be suggested
to the court. In England and Wales, by contrast, the negotiation is over the
charge and the facts supporting the charge(s) but not the sentence, and the
court may hold a hearing over contested facts. The Italian adversarial system
features sentence bargaining but not charge bargaining. The Bosnian adver-
sarial system provides for sentence bargaining but in practice the parties also
negotiate over charges and facts. The ICTY (International Criminal Tribunal for
the Former Yugsoslavia) features both charge and sentence bargaining. In Italy
and in Bosnia and Herzegovina the court, if it accepts the plea agreement, is
bound by the agreed sentence. In the ICTY and the United States the court is
not so bound. The International Criminal Court Statute and Rules are silent
on plea bargaining.

Common law adversarial systems rely on plea negotiations for the efficient
operation of their criminal justice systems. The Italian reforms in 1988, abol-
ishing the investigating magistrate and introducing adversarial trials, also
opted for plea bargaining, seen as a necessary part of an adversarial system.

Plea bargaining can be controversial and attracts both strong support and fe-
rocious criticism.
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The benefits of negotiated justice leading to a lower sentence are described
as reducing the cost of public justice and assisting both defendant and victims
and witnesses. Witnesses and victims are spared from testifying in court, cases
are shorter and more quickly disposed of, case backlogs may be lowered. Plea
negotiations may also help to provide “closure” or restorative justice in, for
example, war crimes cases where may agree to provide information such as
the location of graves and information about missing persons. Public policy
in detecting crime and bringing offenders to justice is also advanced as de-
fendants may agree to provide information or intelligence or testify in other
cases in return for a reduced sentence. Other proponents argue that it allows
a defendant to express remorse for the crime and its effect on those affected.

Critics respond that it provides an inducement to plead guilty that causes
some innocent people to plead guilty, that it usurps judicial authority by giving
too much power to the prosecutor, that it allows prosecutors to overcharge
thus forcing defendants to negotiate to plead guilty to lesser offences in the
hope of receiving a lesser sentence, and that defendants may provide false in-
formation against others in return for a plea bargain.

Despite these criticisms, plea bargaining in one form or another is gaining in
popularity in both common law adversarial and civil law systems. In recent
years, for example, France, Russia, Argentina, South Africa and India, among
other countries, have formally introduced it.

As an example of a system not reviewed below, the recent experience of Tai-
wan shows how a formerly purely civil law system has introduced some adver-
sarial procedures including plea bargaining. Reforms in 2004 introduced
limited plea bargaining under the heading of “negotiation procedures”.’® The
previous system featured inquisitorial features with a prosecutor-controlled
investigation leading to an indictment and examination of the case file by the
court. The trial was previously an inquiry by a judge with little participation
by prosecution or defence. The new system is an adversarial party driven con-
test between the prosecution and defence before a neutral judge although
the judge still receives the investigation pre-trial dossier. Negotiations, con-
fined to non-serious offences, may begin after indictment, and focus over the
length of the sentence although the defendant may agree to apologise or pay
compensation to a victim or a sum to another organization. Judges cannot

18 Articles 455-2 to -11 Criminal Procedure Code of Taiwan.
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participate in the negotiations but must confirm that defendants understand
that they have waived certain rights. The judge may accept the agreement and
sentence the defendant within the terms of the agreement or reject it and re-
quire a trial. The judge must reject the agreement in specified circumstances.””

2. ENGLAND AND WALES (UNITED KINGDOM)
2.1. Introduction and overview

The criminal justice system of England and Wales has long utilized the com-
mon law adversarial principle of the formal plea of not guilty or guilty to a
charge brought before a court. A defendant is required to enter a formal plea
of guilty or not guilty to charges brought to court.

The law and practice related to sentencing and pleas of guilty is contained in
a complex mixture of common law case, legislation, court practice directions,
legal guidelines and advocates codes. It is subject to frequent amendment by
the legislator and interpretation by the higher courts. The doctrine of stare
decisis or precedent, one of the basic distinguishing features of the common
law system, binding lower courts to decisions of any higher court in the same
court hierarchy, has the Court of Appeal continually issuing fresh decisions of
binding legal precedent. Sentencing in England and Wales is a particularly
complex undertaking.

The police are primarily responsible for investigating crime. The Crown Pros-
ecution Service (CPS) headed by the Director of Public Prosecutions (DPP) is
now responsible for directing the charges for many crimes brought to court.

The police now have a more limited role in the formal charging process, con-
fined generally to specified offences such as minor traffic violations, street of-
fences and offences of public disorder and any summary offence in the
Magistrate’s Courts with a penalty of up to three months imprisonment, which
of course amounts to a significant percentage of cases. In all other cases the
Crown Prosecutors determine the charge to be brought to the court and in-
form the police how to charge.

19 See, Margaret K. Lewis “Taiwan’s New Adversarial System and the Overlooked Challenge of
Efficiency-Driven Reforms” 49 Virginia Journal of International Law 651 (2008-2009).
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The CPS has a formalized statutory role in the process of negotiating pleas of
guilty. This process is not referred to as “plea bargaining” in the sense under-
stood in, for example, the United States, the international tribunals and Bosnia
and Herzegovina. The practical effect, however, in terms of negotiating plea
agreements, is fairly similar.

Historically, those who plead guilty have generally received a discounted sentence
on the sentence otherwise applicable on a finding of guilt after a contested hearing.
The general practice on sentence for a time plea of guilty has, for many years, been
to reduce by around a one third the sentence that would otherwise be imposed.?

The Criminal Justice Act 2003 provides that an accused may receive a statu-
tory reduction in sentence for a plea of guilty and the court must take into
account when the defendant indicated an intention to plead guilty and the
circumstances in which the indication was given.?! This does not provide any
statutory “right” or “entitlement” as such to a discount. The Act does not reg-
ulate the ‘tariff’ or the sentence reduction, saying only that “nothing prevents”
a court form imposing a sentence of not less than 80 per cent of specified of-
fences which carry statutory minimum terms of imprisonment.

In sentencing, a court “must have regard to any guidelines which are relevant
to the offenders case”.?? The Sentencing Council, established under the legis-
lation, has published a number of guidelines in relation to sentencing. Its func-
tion, to promote consistency in sentencing, is to set guidelines for to
sentencing principles generally and for specific offences. The Sentencing
Council’s Definitive Guideline “Reduction in Sentence for a Guilty Plea” (2007)
specifies sliding scales of sentences. These range from recommended reduc-
tions of one-third for pleas entered at the earliest possible opportunity to one-
tenth for pleas entered at the “court doorstep”. The guideline provides limited
circumstances, other than the timing of the plea, where a discount may be
withheld or reduced, such as in an overwhelming prosecution case.

The guideline states as a principle that “a reduction in sentence is appropriate
because a guilty plea avoids the need for a trial (thus enabling other cases to

2 |n R.v. Buffrey 14 Cr. App. R (S) 511 the Court of Appeal held that while there was no absolute
rule as to what the discount should be, as general guidance around one-third would be an
appropriate discount.

21 Section 144 Criminal Justice Act 2003.

22 Section 172 Criminal Justice Act 2003.
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be disposed of more expeditiously), shortens the gap between charge and sen-
tence, saves considerable cost, and, in the case of an early plea, saves victims
and witnesses from the concern about having to give evidence. The reduction
principle derives from the need for the effective administration of justice and
not as an aspect of mitigation”.

Generally, over 90% of defendants in England and Wales plead guilty. Most of-
fences - around 98% - are prosecuted in the Magistrate’s Courts without a jury.
Even in the Crown Courts (for trials on indictment of more serious crimes) in
England and Wales over 60% of the cases result in guilty pleas while only
around 14-15% lead to conviction by a jury. The Magistrates Courts commit
the more serious offences to the Crown Courts for sentence or trial. Because
the procedure used in the Crown Courts is the closest to plea bargaining, the
procedures in those courts are described here.

Once committed for the sentence in the Crown Courts a defendant pleads
guilty essentially by three routes.

The first is pleading guilty to all or some of the charges based upon the pros-
ecution case as set out in the court documents. The second is by pleading
guilty upon the basis of a plea agreed between the parties, or upon the basis
of a plea put forward by the defence but not contested by the prosecution.
This is known as an “agreed basis of plea”.

The third relates specifically to serious or complex fraud cases and a plea of guilty
agreed by the parties and accompanied by joint submissions as to sentence.

In negotiating pleas of guilty with the defence, prosecutors are bound by
guidelines published by the Attorney General,” the DPP, the Code of Crown
Prosecutors, and the Consolidated Criminal Practice Direction of the Criminal
Procedure Rules. The public policy principles relating to the pleas of guilty in
the courts generally are set out in the Attorney General’s (different) guidelines
in relation to serious fraud offences (see below), saying plea discussions occur
“to narrow the issues in the case with a view to reaching a just outcome at the
earliest possible time, including the possibility of reaching an agreement about
acceptable pleas of guilty and preparing a joint submission as to sentence.”

2 Attorney General's Guidelines on the Acceptance of Pleas and the Prosecutor’s Role in the
Sentencing Exercise.
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The potential benefits are described as providing early resolution of the case
that may reduce the anxiety and uncertainty for victims and witnesses, pro-
viding earlier clarity for accused persons who admit their guilt, and narrowing
any issues in dispute so that the case can be managed more efficiently if it
goes to trial.

2.2. Pleading guilty to all or some of the charges

A defendant may plead guilty to all charges on the basis of the facts alleged
by the prosecution. Alternatively, a defendant may plead guilty to some of the
charges. The judge must consider whether the plea represents a proper plea
on the basis of the facts alleged and may proceed to sentence if satisfied that
the plea is properly grounded.

The parties may agree to the accused pleading guilty to part of an indictment
and the prosecution offering no evidence in support of other parts or allegations
on the indictment. After accepting a plea to lesser charges the prosecutor
may invite the judge to approve the proposal. The judge may decline to do so.

Alternatively, the prosecutor may proceed without seeking the judge’s ap-
proval. The judge may express dissent and invite the prosecutor to reconsider.
The judge may adjourn the proceedings if of the belief that the course pro-
posed by the prosecutor “may lead to serious injustice”. The prosecutor must
then discuss this with designated senior prosecutors, and, in extreme circum-
stances the judge may decline to proceed until the prosecuting authority has
consulted with the Attorney General, the judge presumably hoping that the
decision will be reversed. If not, the judge still has the ultimate decision.

Before entering a plea of guilty a defendant may seek an advance indication
of sentence (see below).

2.3. Agreed basis of a plea
The prosecution and defendant may agree to the factual basis on which the

defendant will plea guilty, known as an “agreed basis of plea”. This is the end
to a process of negotiation between the prosecution and defendant. The court

24 Consolidated Criminal Practice Direction, paragraph IV.45 “Further Practice Directions Ap-
plying in the Crown Court”.
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must approve a plea put forward on this basis. The court has to consider
whether accepting it is fair and in the interests of justice.

The principles are purely common law and are set out in the 2004 Court of

Appeal case of Rv Underwood,”

= The prosecution may accept and agree the defendant’s account of the dis-
puted facts or reject it in its entirety. If accepted, the prosecution must en-
sure it is factually accurate,

= The primary duty of the prosecution is to the court and it must not acqui-
esce in an agreement containing material factual disputes,

= The agreement must be written and signed by counsel and made available
to the judge before the prosecutor’s opening,

= It may not contain any matters in dispute, and

= An agreed basis of plea that has been reached between the parties must
not contain any disputed matters.

The prosecutor must ensure that defence counsel is aware of the basis on
which the plea is accepted and the manner in which the prosecution will pres-
ent its case to the court.?® The Attorney General’s Guidelines on the Accept-
ance of Pleas state,
“The basis of a guilty plea must not be agreed on a misleading or untrue set
of facts and must take proper account of the victim’s interests. An illogical
or insupportable basis of plea will inevitably result in the imposition of an
inappropriate sentence and is capable of damaging public confidence in
the criminal justice system. In cases involving multiple defendants the bases
of plea for each defendant must be factually consistent with each other”.

Irrespective of any “agreement” the judge is not bound by the agreement and
may insist that any evidence relevant to any facts in dispute, or for which the
judge requires further information, should be called. The judge must be in-
formed if a factual dispute cannot be resolved. According to the Attorney Gen-
eral’s Guidelines,
"Where the basis of plea cannot be agreed and the discrepancy between
the two accounts is such as to have a potentially significant effect on the
level of sentence, it is the duty of the defence advocate so to inform the
court before the sentencing process begins. There remains an overriding
duty on the prosecution advocate to ensure that the sentencing judge is

2 R, v. Underwood [2004] EWCA Crim 2256 [2005] 1 Crim. App. R. (S) 90.
% Paragraph C5 Attorney General's Guidelines on the Acceptance of Pleas.
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made aware of the discrepancy and of the consideration which must be
given to holding a Newton hearing to resolve the issue. The court should
be told where a derogatory reference to a victim, witness or third party is
not accepted, even though there may be no effect on sentence”.

“In all cases where it is likely to assist the court where the sentencing issues
are complex or unfamiliar the prosecution must add to the written outline
of the case which is served upon the court a summary of the key consider-
ations. This should take the form of very brief notes on: - any relevant statu-
tory limitations - the names of any relevant sentencing authorities or
guidelines - the scope for any ancillary orders (e.g. concerning anti-social
behaviour, confiscation or deportation will need to be considered. - The out-
line should also include the age of the defendant and information regarding
any outstanding offences.”

2.4. Hearing re dispute of facts on a plea of guilty - the “Newton hearing”

If the parties cannot resolve a factual dispute when attempting to reach a plea
agreement the prosecution should consider whether the case should proceed
to trial, or to invite the court to hold a hearing as necessary. The Court may hold
a hearing to resolve a dispute about the facts following a plea of guilty. This
is a common law procedure without a statutory origin, deriving from the 1982
case of R.v. Newton?” and referred to as a “Newton hearing”. Where the prose-
cutor lacks the evidence to positively dispute the defendant’s account, for ex-
ample if the defendant asserts a matter outside the prosecution’s knowledge,
it may seek to test the defendant’s evidence by requesting a Newton hearing.

The Court is entitled to reach its own conclusion of the facts based on the ev-
idence where neither the prosecutor or defence has invited the Court to hold a
Newton hearing, and the factual dispute is likely to have a material impact on
the sentence. Where the disputed issue concerns facts within the defendant’s
exclusive knowledge and the defendant is willing to testify, the defendant
should testify. If the defendant is not willing to testify, subject to any expla-
nation given, the judge may draw appropriate inferences in passing sentence.

Where the defendant pleads guilty, but disputes the prosecution’s facts, the
defendant’s basis of plea must be set out in writing, identifying the dispute.

2 R.v. Newton (1982) 77 Crim. App. R 13.
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The court may invite the parties to say whether the dispute is material to sen-
tence. If the court decides that it is, it then invites further representations or
evidence and decides the dispute by holding a Newton hearing.

2.5. Cases involving serious fraud - a plea of guilty upon a basis agreed
by the prosecution and defence accompanied by joint submissions
as to sentence

This is the third category identified in the Consolidated Criminal Practice Direc-
tion and applies where the prosecution and the defendant in a case of serious
or complex fraud have agreed a basis of plea and seek to make submissions
to the court on sentence. In these cases the written basis of plea agreed be-
tween the prosecution and defence is actually called a “plea agreement”.?¢

The Practice Direction defines its applicability and both the Attorney General
and DPP have applicable guidelines.” Discussions may occur during the inves-
tigation phase, and before charges are brought, that may result in different
charges to those preferred without agreement. Any agreement has to be “rea-
sonably, fair and just and that there are safeguards to ensure that defendants
are not under improper pressure to make admissions”. Records have to be kept
of the discussions.*

The plea agreement must reflect “the seriousness and extent of the offending,
gives the court adequate sentencing powers, and enables the court, the public
and the victims to have confidence in the outcome. The prosecutor must con-
sider carefully the impact of a proposed plea or basis of plea on the community
and the victim, and on the prospects of successfully prosecuting any other
person implicated in the offending. The prosecutor must not agree to a re-
duced basis of plea which is misleading, untrue or illogical”.

In addition “the prosecutor must not put improper pressure on a defendant in
the course of plea discussions, for example by exaggerating the strength of

% Paragraph IV.45.18 Consolidated Criminal Practice Direction.
? Paragaph 45, Consolidated Criminal Practice Direction; Attorney General's Guidelines on
Plea Discussions in Cases of Serious or Complex Fraud 18 March2009, Directors’ Guidance

to accompany the Attorney General’s Guidelines on Plea Discussions in cases of Serious or
Complex Fraud”.

30 Paragraphs A5, A6 and A7 Attorney General’s Guidelines on Plea Discussions in Cases of Se-
rious or Complex Fraud.
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the case in order to persuade the defendant to plead guilty, or to plead guilty
on a particular basis.” The defendant must have sufficient information to en-
able him or her to play an informed part in the plea discussions.*

The procedures in these cases differ in that the parties have to provide far more
material to the judge, and at least seven days before the defendant’s first ap-
pearance in the Crown Court. This includes (i) the plea agreement; (ii) the sen-
tencing submission(s); (iii) all of the material provided by the prosecution to the
defendant during the plea discussions; (iv) relevant material provided by the
defendant, for example documents relating to personal mitigation; and (v) the
minutes of any meetings between the parties and any correspondence gener-
ated in the plea discussions. The judge may request further material.

Because of the nature of these types of offences, the court must consider the
length of time since the offence, the time taken to interview the defendant, the
date of charge and the prospective trial date, to ensure that its consideration of
the plea agreement and sentencing submissions does not cause any unnecessary
further delay. The parties may submit joint sentencing submissions. The court
may reject them in their entirety and the judge may refuse to accept the plea
agreement and to sentence otherwise than in accordance with the sentencing
submissions made under the Attorney General's Plea Discussion Guidelines.

The sentencing submissions should draw the court’s attention to any applicable
sentencing range in any relevant guideline, and to any ancillary orders that may
be applicable. Sentencing submissions should not include a specific sentence or
agreed range other than the ranges set out in sentencing guidelines or authorities.

Before pleading guilty in accordance with the plea agreement, the defendant
may seek a sentence indication for an indication of the likely maximum sen-
tence (see below). The plea agreement remains binding even if the judge indi-
cates a sentence or passes a sentence outside the submissions made on
sentencing. If the defendant does not plead guilty in accordance with the plea
agreement or if a defendant who has pleaded guilty in accordance with a plea
agreement successfully applies to withdraw his plea, the signed plea agree-
ment may be treated as confession evidence, and may be used against the de-
fendant at a later stage in these or any other proceedings.>> A court has the

31 Paragraphs B1, B2, B3 and B4 Attorney General’s Guidelines on Plea Discussions in Cases
of Serious or Complex Fraud.
32 Rule 39.3 Criminal Procedure Rules.
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discretion not to admit it into evidence if doing so would adversely affect the
fairness of the proceedings.®

2.6. Advance indication of sentence - “Goodyear hearing”

Before pleading guilty a defendant may request from the court an indication
of the maximum sentence likely to be imposed if he or she pleaded guilty at
that point in the proceeding. Sentence indications may only be sought in the
Crown Courts.

Advance indication of sentence is a common law procedure not regulated by
statute. The guidelines derive from the 2005 Court of Appeal case of Rv
Goodyear>* The Attorney General’s guidelines also provide guidance. Where
appropriate there must be a written basis of the plea.

After hearing from the parties, the judge may give an indication by indicating
the sentence that would be imposed on a plea of guilty. The judge may also
inform the defendant that the type of sentence and or length of the sentence
would be the same if the case went to trial.

The judge can also refuse the application or postpone it. The court should nor-
mally not give an indication where a dispute exists as to the basis of plea unless
the judge concludes that he or she can properly deal with the case without
the need for a Newton hearing. If a dispute exists as to the facts the procedure
in R.v. Underwood referred to above should be followed before the court gives
a sentencing indication.

The Attorney General's guidelines state that indications as to sentence should
not be sought from the trial judge unless the issues between the prosecution
and defence have been addressed and resolved. Prosecutors should also not
agree a basis of plea until they have made the necessary consultations with
the victim or family. The Court of Appeal has held that the judge should not
treat the process as a “plea bargain” or become involved in any form of plea
bargaining.®

33 Paragraph 45.27 Consolidated Criminal Practice Direction.

3 R.v. Goodyear [2005] 2 Crim. App. R. 20 (Court of Appeal), 3 All ER 117, see also see para-
graphs 45.29-29.33 of the Consolidated Criminal Practice Direction.

3 Paragraph 67 R.v. Goodyear.
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Once given it is binding on the judge and any other judge who becomes re-
sponsible for the case if the defendant decides to plead guilty. Following an
indication of sentence, if a defendant does not plead guilty, the indication will
not bind the court.

The prosecutor has an active role in the process and should assist the court by
providing appropriate references to the relevant statutory powers of the court,
sentencing guidelines and authorities, and any assistance the court requires.

The prosecutor may not say “anything which may create the impression that
the sentence indication has the support or approval of the Crown"*¢ and may
not indicate approval of the sentence even after making joint sentencing sub-
missions with the defence.

A Goodyear indication should be given in open court in the presence of the de-
fendant but any reference to the hearing is not admissible in any subsequent
trial. In this respect the court should impose media reporting restrictions.”

The indication does not bind the Court of Appeal if the prosecution appeals
against the leniency of the sentence.®

2.7. Reduction in sentence for promise to assist authorities

Defendants who plead guilty and assist the authorities are entitled to receive
a reduction in their sentence. This is a common outcome of a plea negotiation.
This is justified on the basis of a public interest in discounting the sentence of
those who give evidence for the prosecution, especially given that those they
may be at physical risk. The defendant may receive the discount even if he or
she has not pleaded guilty.*

A defendant who enters into a written agreement with the prosecution to pro-
vide assistance to an investigator or prosecutor may receive a reduction in
sentence if that he or she has pleaded guilty in the Crown Court.”’ The defen-
dant does not have to have pleaded guilty before entering into a written agree-
ment with the prosecution. Assistance could be testimony or other

w

¢ Paragraph 70 (d) R. v. Goodyear.

37 Paragraphs 76-77 R. v. Goodyear.

38 Attorney Generals Reference No. 40 of 1996 [1997] 1 Crim. App. R 357.

%% R.v.A[2006] EWCA Crim 1803 and R. v. H, D, Chaudhury [2009] EWCA 2485
40 Section 73 Serious Organised Crime and Police Act 2005.
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information such as intelligence. The Court of Appeal has provided guidance
on the interpretation of the section.*!

The prosecutor should provide the court with a report setting out the quantity
and quality of the assistance given, the results arising from it (e.g. arrests or
prosecutions directly attributable to the defendant’s information) and an as-
sessment of the risks that the defendant and his or her family face as a result
of the co-operation.

A reduction in sentence is not mandatory, and in determining the appropriate
sentence the court may take into account the extent and nature of the assis-
tance given or offered. The reduction may be in addition to that normally given
for an early plea of guilty, including to statutory minimum sentences.

The prosecutor may refer the case back to the court for a sentence review if
the defendant knowingly fails (“to any extent”) to give the promised assistance
and the court may increase the sentence. Conversely the prosecutor may refer
the case back if a defendant offers additional assistance after sentence or, if
no assistance was offered, subsequently gives or offers assistance. The court
may reduce the original sentence.”

2.8. Role of the prosecutor

Prosecutors must comply with the “Attorney General’s Guidelines on the Ac-
ceptance of Pleas and the Prosecutor’s Role in the Sentencing Exercise” and
the DPP’s Code for Crown Prosecutors “Accepting Guilty Pleas”. “Prosecutors
should only accept the defendant’s plea if they think the court is able to pass
a sentence that matches the seriousness of the offending, particularly where
there are aggravating features. Prosecutors must never accept a guilty plea
just because it is convenient.”* In deciding whether to accept a plea to some
or less serious offences because the defendant is only admitting part of the
crime the prosecutor should ensure that the interests and views of victim are
considered in deciding whether it is in the public interest to accept the plea.
The decision is the prosecutor’s alone.

The prosecutor may agree to have the defendant sentenced on the basis that
some offences are taken into account rather than dealt with separately, meaning

4 R.v. P and Blackburn [2007] EWCA Crim 2290.
42 Section 74 Serious Organised Crime and Police Act 2005.
4 Paragraph 10.1 Code for Crown Prosecutors “Accepting Guilty Pleas”.
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that the offences have been disposed of. The procedure of a court taking other
offences into account when sentencing has no statutory basis but has long
been part of the sentencing regime.*

Prosecutors should “be alert to defendants seeking to plead guilty to a less
serious offence that may not attract a mandatory minimum sentence”, espe-
cially because ancillary orders (restitution, compensation etc) may not be
made with some offences.* The prosecutor is required to draw the court’s at-
tention to any victim personal statement or information about the impact of
the offence on the victim, the impact on a community (where appropriate),
statutory provisions relevant to the offender and offences, and any aggravat-
ing or mitigating factors.*

The prosecutor must make “clear to the court on what basis any plea is ad-
vanced and accepted. In cases where a defendant pleads guilty to the charges but
on the basis of facts that are different from the prosecution case, and where
this may significantly affect sentence, the court should be invited to hear ev-
idence to determine what happened, and then sentence on that basis".’

If a defendant declines to admit an offence in court that he or she has previ-
ously asked to be taken into consideration on sentencing the prosecutor must
consider whether prosecution for that offence is merited.

The prosecutor is also required to challenge any assertion by the defence in
sentencing submissions which is derogatory to a person’s character and is ei-
ther false or irrelevant to the sentencing proceedings. The defence is required
to give advance written notice of such an intention to allow the prosecutor
time to investigate it.*

In addition to these guidelines and codes the Bar’s Code of Conduct also sets
out the duties of prosecuting counsel in court in relation to sentence as,”
= not to attempt by advocacy to influence the Court with regard to sentence,

4 In other common law jurisdictions, such as Australia, it is recognized and regulated by statute.
4 Paragraph 10.6 Code for Crown Prosecutors “Accepting Guilty Pleas”.
4 Paragraph B4 Attorney General’s guidelines on the acceptance of pleas.

47 Paragraph 10.4 Code for Crown Prosecutors “Accepting Guilty Pleas”.

4 Paragraphs E1 and E20 Attorney General’s guidelines on the acceptance of pleas.

4 Paragraph 10.8 Code of Conduct of the Bar of England and Wales and Written Standards
for the Conduct of Professional Work, 8t ed. 2004 (“Bar Code”).
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= to inform the Court of any mitigating circumstances of an unrepresented
defendant,

= to assist the Court if requested as to any statutory provisions relevant to
the offence or the offender and relevant sentence guidelines,

= toinform the Court of these matters if of the opinion that the Court has erred,

= to inform the Court of any appropriate compensation, forfeiture and resti-
tution matters, and

= to inform the defence to any assertion of material fact made in mitigation
which the prosecution believes to be untrue and, and if the defence persists,
to invite the Court to hold a Newton hearing.

2.9. Role of defence counsel

Therole of defence counsel is set out in the Bar’s Code of Conduct Written Standards,
“A barrister acting for a defendant should advise his lay client generally
about his plea. In doing so he may, if necessary, express his advice in strong
terms. He must, however, make it clear that the client has complete free-
dom of choice and that the responsibility for the plea is the client’s.

A barrister acting for a defendant should advise his client as to whether or
not to give evidence in his own defence but the decision must be taken by
the client himself.”

2.10. Role of victims or their families in the plea process

The prosecutor is required to speak to a victim of the family to explain a de-
cision to accept a plea or to offer no evidence on the indictment or to any
parts of it. The prosecutor is required to keep the victim or family informed.*
Victims may make a “victim personal statement” which allows them to say
how the offence has affected them. In some circumstances, such as the death
of a victim family may make the statement.

During the sentencing process the prosecutor has to draw the court’s atten-
tion to any victim personal statement or information about the impact of the
offence on the victim, and, where appropriate, its impact on a community.*

%0 Paragraphs 11.3 and 11.4 Bar Code.

51 Paragraph B3 Attorney General’s Guidelines.

52 Paragraph B4 Attorney General’'s Guidelines, Practice Direction (Criminal Proceedings: Con-
solidation)[2002] 1 W.L.R. 2870; [2009] 1 W.L.R. 1396.
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3. ITALY
3.1. Introduction and overview

The 1988 Code of Criminal Procedure Code di Procedura Penale formally intro-
duced a system of “plea bargaining” into the Italian criminal justice system.

At the time of its introduction the new code was described as a “revolution”
both for replacing the investigative judge with a new procedural framework
and for introducing adversarial processes into a traditionally civil law system.
Commentators explained the rationale as the accusatorial/adversarial model
being seen as a way to “open up” Italy’s criminal justice system “to reflect its
status as a modern, democratic society” and to provide it with new and effi-
cient procedures to ameliorate its problem of judicial overload.*

However, an adversarial type system, even while retaining many inquisitorial
features, could not work in practice without diverting a substantial percentage
of the cases away from a trial. Adversarial trials can be lengthy and costly.
Hence, in line with common law procedures, alternatives to trial were intro-
duced to try to reduce the cost of adversarial trials as their length and expense
essentially required most cases to be disposed of otherwise than by full trial.

Both the Criminal Procedure Code and the Constitution mandate an adver-
sarial trial process. However, Article 111 (5) of the Constitution allows a de-
parture from the adversarial process if the defendant consents to it, and the
law allows several ways of establishing guilt and proceeding to sentence short
of a full adversarial trial. These are “plea bargaining”, summary proceedings
giudizio abbreviato and proceeding by “trial decree”.

The plea bargaining process that was introduced is quite different to that in
United States, for example, where almost all cases in some jurisdictions are
resolved by some form of plea bargaining. In Italy, unlike in the United States,
plea bargaining occurs at the preliminary hearing stage, and when the defence

>3 See. e.g. Jeffrey J. Miller Plea bargaining and its analogues under the new Italian Criminal Pro-
cedure Code and in the US: towards a new understanding of comparative criminal procedure
[1989-1990] 22 New York University Journal of International Law& Politics, 215 at 215 quot-

ing from media reports of its introduction in 1989.
4 Elisabetta Grande [talian Criminal Justice: Borrowing and Resistance, 48 Am. J. Comp. L. 227
(2000) at 231.
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has had the opportunity to inspect the investigation file thereby providing full
discovery of the prosecution case. The defendant can thus make an informed
decision about whether to seek a plea bargain.

Other significant features (and differences) are that the parties do not bargain
over the nature of the crime, and the maximum reduction in sentence limits
the sentence to 5 years of imprisonment, thus significantly reducing its avail-
ability. The defendant may also ask for a one third reduction even if the pros-
ecution does not join the request. Additionally, the defendant does not
actually “plead” guilty as in common law adversarial systems.

The Italian system also differs by featuring a combination of significant delays
in bringing cases to court and strict statutory time limits for commencing and
concluding cases. American prosecutors, by contrast, have a much greater in-
fluence on the result of the process as the system does not prevent over-charg-
ing; in turn this encourages plea bargaining.

So, in ltaly, in contrast to the United States, the defendant’s personal interest
may be better served by taking the case to trial while free on bail and awaiting
the expiration of the statutory time limit for bringing the prosecution rather
than entering into plea negotiations with the prosecutor. However, as sen-
tences of less than two years are generally suspended, some incentives exist
to avoid imprisonment by engaging in plea bargaining.

Trial delays in Italy can be severe. The typical case spends close to 400 days in
the Prosecutor’s office. The preliminary hearing takes place over 300 days
later. A trial before a tribunal takes another 350 or so days.>

By way of contrast, in Bosnia and Herzegovina, for example - which also has
statutory plea bargaining - the main trial must commence within 30 days (or

60 days with an extension) of the entering of a plea.*

3.2. Plea bargaining - Sentencing by parties request “l'applicazione della pena
su richiesta della parti” - or patteggiamento or “bargain”

Sentencing by parties request is described as a “mild form of plea bargaining”
and is commonly called the patteggiamento, or “deal” or “bargain” in English.

5 2003 Report of Chief Prosecutor of the Supreme Court.
% Article 229 Criminal Procedure Code 1998.
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It was originally limited to sentences of no more than three years. In 2003 leg-
islative amendment extended this to sentences of five years of imprisonment.”’
Plea bargaining may not be used for some crimes attracting sentences of five
years such as those involving pornography, pedophilia, sexual harassment, and
habitual or professional criminals or those with “criminal tendencies”.*

This procedure may be used at the preliminary hearing following the closure
of the investigative phase. At the hearing before the preliminary hearing judge
giudice per ludienza preliminare (gup) and before closing submissions, the defence
and prosecution may request the judge to apply a negotiated reduced sen-
tence to no more than five years of imprisonment, which includes a one-third
reduction of the normal sentence. The length of the reduction is very important
to a defendant given that sentences under two years may be suspended.

The parties must agree on a sentence before presenting the agreement to the
judge.” In practice, however, the parties, including the defendant, may nego-
tiate the sentence in the presence of the gup (in the gup’s office) who may also
informally participate. The defendant may waive his or her obligation to at-
tend in writing.

After receiving the request the gup reviews the investigation file and decides
whether the defendant is innocent or could be acquitted under Article 129,
that is, no offence has been committed, or the defendant has not committed
it, or the offence is statute-barred by time. If not, the judge verifies whether
the case is one appropriately dealt with by plea-bargaining and whether the
parties have applied the correct principles of balancing mitigating and aggra-
vating features in seeking a negotiated sentence.®

This is done without a formal guilty “plea”. In the United States, by contrast,
the parties may agree on a penalty but always with a guilty plea.

The judge can refuse to accept the proposal if of the view that the sentence
is inappropriate. The judge may thus refuse to impose the sentence agreed
between the parties but cannot change the mutually agreed sentence and im-
pose lesser or harsher sentence.

o

7 Articles 444 to 448 Criminal Procedure Code 1988.

8 Articles 446 and Art 600 bis - quinquies and 609 bis - octies.

9 Article 444 Criminal Procedure Code 1988.

¢ Under Article 69 (1) and (2) where the two are equal the sentence may not be increased or
mitigated. Otherwise it may be either increased or mitigated.
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If the judge refuses the request and commits the case for trial, the parties can
reapply at the opening of the trial for a patteggiamento.

Despite the original parliamentary intention that this procedure be frequently
utilized, only about 15% of cases are disposed of by this method of plea bar-
gaining. As an illustration, between 1990 and 1998, 17 to 21% of cases in the
misdemeanor courts and between 34 and 42% in the mid-level trial courts
used it.

3.3. Summary proceedings il giudizio abbreviato

A defendant may also waive the right to a trial and request a hearing in front
of the gup based primarily on the evidence in the prosecution’s investigation
file. This is known as a summary proceeding, or an abbreviated trial il giudizio
abbreviato. Where the case is before a single trial judge without the involve-
ment of a gip or gup, before the case commences, the defendant may request
an abbreviato before the trial judge.®*

The defendant may be questioned during the abbreviato and may present new
evidence that will be considered together with that in the investigative file.
The defence may also conditionally commit to accept the findings in the in-
vestigation file, but only after the prosecution has performed specified addi-
tional investigations. The prosecutor may only seek to call evidence to counter
any produced by the defence.®?

As in the patteggiamento procedure the judge must independently assess the
guilt or innocence of the defendant, but in the abbreviato, based upon the con-
tents of the investigation file. After reviewing the file, and any other evidence
submitted, the judge may either acquit the defendant or find the defendant
guilty and impose a one third reduction on the sentence.®® The one-third re-
duction is a statutory incentive in exchange for submitting to the abbreviato.
Either party may appeal the sentence. This procedure is available for any crime
regardless of its seriousness. For cases carrying life imprisonment the punish-
ment may be reduced to 30 years.* Estimates are that about 10% of cases
not dismissed are handled in this manner.

o

1 Article 452 (2) Criminal Procedure Code 1988.
62 Article 440 Criminal Procedure Code 1988.

3 Article 438 (5) Criminal Procedure Code 1988.
4 Article 442 (2) Criminal Procedure Code 1988.

o

o
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The 1988 Code was designed to introduce an adversarial trial and to eliminate
the investigative dossier from the trial court-room. This procedure, however,
has the opposite effect as the defendant may choose a written trial in return
for a one-third reduction in sentence.

In common law systems in a sentence hearing following a plea of guilty the
judge or magistrate may be provided with similar documents such as a full
brief of evidence or a summary of the facts or a mixture of the two. The dif-
ference is that in common law systems the process is still fundamentally ad-
versarial in that either party may present evidence such as calling witnesses,
although this is not common in summary matters heard in the magistrate’s or
lower courts for minor offences.

3.4. Decreto penale di condanna “proceeding by trial decree”

A third possibility is the decreto penale di condanna “proceeding by trial de-
cree”. The prosecutor may request the gip and without the consent of the de-
fendant, to decide the case in camera on the basis of the material in the
investigatory record. The defence may not speak but can introduce evidence.

This procedure is applicable for minor offences, classified as misdemeanours,
attracting either a fine or a penalty of imprisonment for which a fine may in-
stead be imposed. It is used to attempt to reduce the case-load of the prose-
cutors and courts.

The judge may decrease the penalty by up to a half but only to impose a fine.
The judge has complete discretion in deciding the appropriate penalty. The
defence may contest the decision within fifteen days and elect for an imme-
diate or summary trial or seek a plea agreement.

3.5. Assessment of how it works in practice
The Italian plea bargaining system is very different to, say, the American one.

There, the prosecutor is more likely to make the most lenient offer early well
before trial preparations are complete.
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By way of contrast in Italy, defendants may bargain, even with the judge, with-
out the consent or participation of the prosecutor on the day of trial.®® This
means in effect that there are no real incentives for defendants to settle cases,
and especially so if they are on bail. Defence counsel have no incentive to set-
tle cases before trial, unless they are court appointed. Italy has no office of
the public defender. Only where defendants have been caught in the act and
face certain conviction is there a real incentive to bargain to receive the one-
third reduction.

The rationale for the introduction of these procedures was expressed to be to
make the criminal justice system more efficient and to assist in eliminating
the delays in bringing cases to court that had been plaguing the Italian system.
However, these procedures have been utilized in only about one-third of cases,
meaning that the impact has not been dramatic.®’

4. BOSNIA AND HERZEGOVINA
4.1. Introduction and overview

Before the introduction of the 2003 Criminal Procedure Code, Bosnia and
Herzegovina, like the other countries of the former Yugoslavia used a purely
civil law inquisitorial procedure for disposing of criminal cases in the courts.

The draft criminal code was produced by a working group of legal experts from
Bosnia and Herzegovina. An OSCE report described the resulting new system
as “hybrid”, “adversarial” or “mixed".¢®

The Code introduced both the concepts of the plea of guilty and of plea bar-
gaining. Although utilized successfully in other courts and in the economic

¢ Article 446 Criminal Procedure Code 1988.

¢ Critique of the Italian reforms in practice in Marco Fabri, Criminal Procedure and Prosecution
Reforms in Italy: a flashback, Paper for the European Consortium for Political Research, Pisa
September 2007.

7 See e.g. Giulio Illuminati and Michele Caianello “The investigative stage of the criminal
process in Italy’ in Ed Cape, Jacqueline Hodgson, Ties Prakken and Taru Spronken (eds.) Sus-
pects in Europe: procedural rights at the investigative stage of the criminal process in the Euro-
pean Union Intersentia, 2009, page 133.

¢ OSCE Trial Monitoring Report on the Implementation of the New Criminal Procedure Code in
the Courts of BiH, December 2004, page 1.
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and organized crime section of the court, it was not until February 2008 that
the first plea agreement was reached in the Court of Bosnia and Herzegovina’s
war crimes chamber.

In imposing the code at the national and entity level the High Representative
explained the need for a criminal procedure code at state level that was “in
conformity with modern internationally recognized standards in the field of
criminal procedure and which shall comply with guarantees enshrined under
the European Convention on Human Rights”.?

Some reasons for introducing adversarial trial methods into a civil system in
a post-conflict legal system included the desirability of having an independent
prosecutor making public decisions, and the need to expedite the trial process
by introducing strict time limits for indictments, trial commencement, bail
hearings and appeals.

4.2. Plea of guilty

The Criminal Procedure Code 2003 introduced the concept of the plea of

guilty into the Bosnian legal system. Under Article 229, an accused must plead

guilty or not guilty to an indictment at a preliminary hearing. In a failure to

plead the judge enters an ex officio plea of not guilty. Before entering a plea

the accused must be advised of the consequences of his or her decision,

namely that,

= The plea of guilty was entered voluntarily, consciously and made with un-
derstanding,

= the accused was informed and understood the waiver of the right to trial,

= there is enough evidence of the guilt of the accused,

= the accused was informed of and understood the possible consequences in
relation to a possible property claim, and possible forfeiture, and

= law and the forfeiture of property gain obtained by commission of the crim-
inal offense, and possible payment of the costs of the proceedings.

The Court must satisfy itself of each of these and may reject the plea.””

¢ Decision of the High Representative - no 3/2003.
70 Article 230 (3) Criminal Procedure Code 2003.
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4.3. Statutory plea bargaining

Article 231 of the Criminal Procedure Code is headed “plea bargaining” and
regulates the procedure. A suspect or defendant and the defence attorney
may negotiate with the Prosecutor about the conditions of admitting guilt
for the criminal offence with which the suspect or defendant is charged. They
may do this before the completion of the main trial or the appellate proceed-
ings but cannot do so after entering a plea of guilty.

The Prosecutor may suggest a lesser sentence than that mandated,”” for ex-
ample, to reduce “long-term” imprisonment, which is normally 20 years to a
minimum of 5 years. In a statutory sense the regime appears to contemplate
sentence bargaining, however, the prosecution regularly practices charge bar-
gaining. For example, the parties may negotiate for the accused to be indicted
for a lesser offence than that under investigation, for example for an indict-
ment alleging crimes against humanity rather than genocide.

The practice is for the parties to approach the Court with a written plea agreement
establishing the factual basis for the plea and the agreement to the facts.

The court may reject or accept the agreement. It must deliberate on the plea
agreement in virtually the same manner it deliberates on whether to accept
a plea of guilty.”?

The court appears to have no discretion and is bound by the suggested sen-
tence. Article 231 (7) provides, “If the Court accepts the plea agreement, the
statement of the accused shall be entered into the record and the Court shall
continue with the hearing for the pronouncement of the sentence foreseen
by the agreement”. If the court rejects it the case is sent for trial within 30
days.

By pleading guilty the defendant waives the right to appeal the sentence im-
posed under the plea agreement.”? However, the court, it would appear, could
impose a higher sentence than that contemplated by the plea agreement, thus
providing the accused with a right of appeal against the sentence.

1 Article 231 Criminal Procedure Code 2003.
72 Article 231 (6) Criminal Procedure Code 2003.
3 Article 231 (4) (c) Criminal Procedure Code 2003.
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The court is also required to inform any injured party about the results of the
plea bargaining. The Code does not contemplate the participation of victims
or injured parties in the plea bargaining process. A consequence of the plea,
however, is the satisfaction of any property claims made by victims against
the defendant.

4.4. Plea bargaining in practice

A 2006 OSCE report surveyed the use of plea bargaining in the various courts
in Bosnia and Herzegovina and concluded that the judiciary had embraced
plea agreements and affirmed “their use in all manner of cases, from the most
minor trespassing offences, to crimes against humanity”. 7

The report found that “Plea agreements are most often negotiated following
plea hearings, but prior to main trial—in 77% of the pleas monitored this was
the case”.””

Because the legislation appears to allow the court no discretion in relation to
the sentence negotiated pursuant to the plea bargain, a practice has devel-
oped of the parties suggesting a sentencing range for the Court of Bosnia and
Herzegovina, thus giving acceptance of the agreement a greater chance of
success. For example, the parties may suggest a sentencing range of between
5 and 10 years for an offence that may otherwise carry a sentence of 20 years
on conviction.

The legislative scheme appears not to have envisaged charge bargaining and
appears to confine itself to sentence bargaining. However, charge bargaining
is not specifically excluded and has been utilized.”

The initial assessment of the OSCE in Bosnia and Herzegovina was positive in
relation to the acceptance of plea bargaining by the courts. Increasing use is
being made of Article 231 and its entity equivalents for all crimes, and its use
is increasing in war crimes cases in the Court of Bosnia and Herzegovina.

74 OSCE Report on plea agreements, pages 2, 8.

> OSCE Report on plea agreements, page 12.

76 See e.g. Prosecutors Office of BiH v Vaso Todorovi¢ X-KR-06/180-1, First instance verdict, 2
October 2008, the prosecution amended the initial indictment to reduce charges of geno-
cide to one count of crimes against humanity. The defendant pleaded guilty and agreed to
assist in investigations and other trials where necessary.
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The following completed cases, three of which are war crimes cases, illustrate

how it has worked in practice:

- Ljubisa Ceti¢ (Kori¢anske Stijene massacre). The defendant and seven others
were charged with participating in the mass murder the subject of the Darko
Mrda case at the ICTY described below. He changed his initial plea of not
guilty to one of guilty of committing crimes against humanity. The plea
agreement proposed a sentence of between 11 and 13 year. The court ac-
cepted the agreement and sentenced him to serve 13 years.”

= A co-accused Gordan Buri¢ pleaded not guilty and went to trial. Mid-trial
he entered into a plea agreement under which he agreed to testify against
the others and to admit his guilt. He duly testified but some of his testimony
was inconsistent with the allegations against him in the indictment. The
court rejected the plea agreement and rejoined his case with his co-accused.
Six weeks later he entered into a second plea agreement and testified again,
this time consistently with the allegations pleaded. The agreement sug-
gested a sentence of between 7 and 10 years. The court then accepted the
plea agreement and sentenced him to 8 years of imprisonment on the basis
that he stood guard and did not shoot the prisoners himself.’8

é = Pasko Lubici¢, a military commander in the Croatian Defence Council Hrvatsko vi-
jece obrane HVO), was indicted by the ICTY for his participation in an attack on the
village of Ahmici causing over 100 civilians deaths and the destruction of houses
and mosques. His case was transferred to the Court of Bosnia and Herzegovina. Under
a plea agreement the prosecution changed the charges from crimes against humanity
towar crimes against a civilian population. It specified that he was to reveal to the Pros-
ecutors Office of BiH and the ICTY everything he knew about certain military attacks.
The prosecution submitted that a sentence of 9 years was appropriate, while the de-
fence suggested 8 years. The court accepted the plea agreement but imposed 10 years
of imprisonment, finding that his admission of guilt and genuine regret could have
a positive impact on the rehabilitation of the victims and acceptance of the facts.”

= Muadin Emrulai pleaded guilty under a plea agreement to participating in
organized human smuggling, agreeing to a sentence of up to two years of
imprisonment provided that he failed to reoffend within three years. The
defendant admitted participating in the illegal movement of people across
the border of Bosnia and Herzegovina into Croatia and Montenegro for pay-
ments of between 50 and 1,000 euros. The court accepted the agreement and
sentenced him to a sentence of one year and nine months of imprisonment.®

~

7 Prosecutors Office of BiH v Ljubisa Ceti¢ X-KR-08/549-3, First instance verdict 18 March 2010.
8 Prosecutors Office of BiH v Gordan Puri¢ X-KR-08/549-2, First instance verdict, 10 September 2009.
% Prosecutors Office of BiH v Pasko Lubici¢ X-KR-06/241, First instance verdict, 29 April 2008.
0 Prosecutors Office of BiH v Muadin Emrulai X-K/08/635, First instance verdict, 22 January 2009.
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= Sead Adilovic pleaded guilty under a plea agreement to knowingly using a
counterfeit 100 KM banknote (50 euros) to pay for 15 KM of medicine. The
agreement specified that he was to receive a prison sentence of between
one and three months, and the court accepted the agreement and sen-
tenced him to a term of two months, taking into account his family situation
and that he was a first-offender.

5. INTERNATIONAL COURTS AND TRIBUNALS
5.1. Introduction and overview

The international ad hoc and hybrid tribunals, the ICTY, International Criminal
Tribunal for Rwanda, (ICTR), the Special Tribunal for Lebanon (STL), the Special
Court for Sierra Leone (SCSL) except the Extraordinary Chambers of Courts
in Cambodia (ECCC) each provide for plea agreements or plea bargaining. Each
uses an adversarial trial method. The International Criminal Court (ICC) Statute
and Rules do not specifically mention the term “plea bargaining” but appear
not to preclude plea agreements.

The ICTY, ICTR, SCSL and STL employ the common law or adversarial concept of
the plea of guilty. The accused must first plead guilty before being sentenced.

The Statute of the ICTY introduced the concept of a plea of guilty into inter-
national criminal law. In Erdemovié, the ICTY's first concluded case, where the
defendant had pleaded guilty, Judge Cassese noted that the system of plead-
ing guilty or not guilty had been drawn from the common law systems, observ-
ing “this practice does not have a direct counterpart in the civil-law tradition
where an admission of guilt is simply part of the evidence to be considered
and evaluated by the court”. He observed that the rationale for this approach
appeared to be to “enable the accused (as well as the Prosecutor) to avoid a
lengthy trial with all the attendant difficulties... all the more notable in inter-
national proceedings”. These include the “extremely arduous and time-con-
suming” collection of evidence, protecting victims and witnesses, the expense
the proceedings requiring translation and interpretation, international trans-
portation of victims and witnesses and assistance to them at trial. A plea of
guilty contributes to public advantage, and may be beneficial to an accused

81 Prosecutors Office of BiH v Sead Adilovi¢ X-K/07/474-8, First instance verdict, 20 August 2009.
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by sparing him or her the ordeal of a trial and public exposure, allow the ac-
cused to atone, and receive a reduced sentence.®

This judgement was written before the ICTY Rules adopted the concept of
“plea bargaining” in an amendment to the Rules inserting Rule 62 ter and cod-
ifying the procedure. The first annual report of the ICTY in 1994 even specifi-
cally noted that “the practice of plea-bargaining finds no place in the rules”
and it was not until December 2001 that the Judges officially adopted plea
bargaining in the rules. The text of Rule 62 ter was in fact mainly derived from
the United States Federal Rules of Criminal Procedure.

One of the main differences in pleas of guilty between international justice
and national systems employing the plea of guilty is its use. In common law
jurisdictions, pleas of guilty typically occur in almost all cases brought to court.
In international criminal law a much lower percentage of defendants enter
pleas of guilty (at the ICTY to date, 20 of 161 indictees have pleaded guilty).

Notably, the STL, the newest hybrid international tribunal utilizing a mixture
of international criminal and Lebanese law, has adopted a similar procedure.®

5.2. The International Criminal Tribunal for the former Yugoslavia

The ICTY has a plea agreement procedure set out in its Rules. Within 30 days
of an initial appearance after apprehension the accused must enter a plea of
guilty or not guilty.® Before accepting the plea, the Chamber must be satisfied
that the guilty plea was voluntary, informed, unequivocal, and a sufficient fac-
tual basis for the crime and the accused’s participation in it.2>

Rule 62 ter provides for a plea agreement procedure. This allows the Prosecu-
tor and defence to agree that, upon the accused entering a plea of guilty, the
Prosecutor may apply to amend the indictment and submit a particular sen-
tence or sentencing range and not oppose a request by the accuse for a par-
ticular sentence or sentencing range. The Trial Chamber is not bound by any
agreement. The Trial Chamber has sentenced three accused to terms of

82 Prosecutor v Drazen Erdomovié IT-92-22-A, 22 October 1997, “Separate and Dissenting Opin-
ion of Judge Cassese”, paragraphs 7-8.

8 See rules 99 and 100 of the ICTY Rules of Procedure and Evidence.

84 Rule 62 (iv) ICTY Rules of Procedure and Evidence.

8 Rule 62 bis ICTY Rules of Procedure and Evidence.
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imprisonment greater than provided for in the plea agreement.® This envis-
ages both a charge and a sentence bargain.

The case-law of the Tribunal has interpreted this to mean that before accept-
ing a plea of guilty the Chamber must be satisfied that the accused is mentally
competent, understands the nature of the charges and the consequences of
the plea, was not threatened or improperly induced into admitting guilt, the
plea has a sufficient legal factual basis, and that the plea reflects the totality
of the criminality.

Plea agreements must be written and disclosed to the court publicly. The plea
negotiations only involve the prosecution and defence and not the judges. The
prosecution may submit an amended indictment offering charges to which
the accused would plead guilty under a plea agreement.

No fixed procedure or practice exists. The prosecution does not have to amend
the indictment. The accused does not have to offer assistance to the prose-
cution. During a sentence hearing the parties may call evidence. For example,
the prosecution could call victims or expert evidence, the defence could call
the accused and character evidence, and the Trial Chamber could call its own
expert evidence.

Unlike, say in Bosnia and Herzegovina, there is no statutory waiver of the right
to appeal a sentence imposed under a plea agreement. The prosecution can
negotiate such a waiver as part of the agreement to specify that an accused
will not appeal if the sentence imposed is within a specified range.?”

To date, 20 indictees have entered into plea agreements with the prosecution.

To illustrate how the ICTY handles plea bargaining are three examples:

= The case of Darko Mrda concerned the murder of over two hundred Muslim
men near at Kori¢anske Stijene near Mount Vlasi¢ in Bosnia and Herzegovina
in August 1992. 1200 Croat and Bosnian Muslim civilians were taken by bus

8 Prosecutor v Momir Nikolic IT-02-60/1-2 Sentencing Judgement, 2 December 2002 (the agree-
ment specified 15 to 20 years, the sentence was 23 years); Prosecutor v Dragan Nikoli¢ IT-
94-2-S, Sentencing Judgement, 18 December 2003 (the agreement was 15 years, the

sentence was 27 years); Prosecutor v Milan Babi¢ IT-03-72-S, Sentencing Judgement, 29 June
2004 (the agreement specified 11 years, the sentence was 13 years).

8 For example, in Prosecutor v Stevan Todorovi¢ IT-95-9/1 Sentencing Judgement, 31 July 2001,
Prosecutor v Milan Simic IT-95-9/2 Sentencing Judgement, 17 October 2002.
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88

89

in convoys from detention camps, being told that they would be exchanged.
Over 200 men were taken off the buses and taken by separate busses to a
ravine where they were murdered by shooting them over a cliff. Mrda, a po-
lice officer who had participated in the murders, was charged with exter-
mination as crime against humanity, murder as a violation of the laws or
customs of war and inhumane acts as a crime against humanity. He entered
into a written plea agreement with the prosecution under which he pleaded
guilty to two out of three counts. He admitted his participation in the mas-
sacre. The accused, a survivor of the massacre and a victims association
representative, testified at the sentencing hearing. The plea agreement
obliged Mrda to cooperate with the prosecution and the prosecutor agreed
that he had provided substantial cooperation (in an annex filed confiden-
tially). The Trial Chamber accepted the cooperation and the plea of guilty
were mitigating features and that the plea had helped to establish the truth
about the crime, and may thus encourage reconciliation. The prosecution
recommended a sentence of between 15 and 20 years while the defence
recommended a sentence of 15 years. The Trial Chamber imposed a sen-
tence of 17 years of imprisonment. The sentence was not appealed.® Pros-
ecutions have occurred in the Court of Bosnia and Herzegovina in respect
of the same crime.

Biljana Plavsi¢ was a member of the Presidency of the Republika Srpska in
Bosnia and Herzegovina during the conflict. She was jointly indicted with
Radovan Karadzi¢ on charges of genocide, complicity in genocide, and per-
secutions, extermination and killing, deportation and inhumane acts as
crimes against humanity. She signed a plea agreement with the prosecution
part of which was a five page factual basis of plea. She entered a plea of
guilty to one count of persecutions and the Trial Chamber permitted the
prosecution to withdraw the remaining counts. Her written factual basis of
plea admitted to, among other things, inviting and encouraging paramili-
taries from Serbia to assist Bosnian Serb forces in effecting ethnic separa-
tion by force and supporting the persecution through her participation in
the leadership structure. The indictment listed 37 municipalities in Bosnia
and Herzeogvina in which the persecutions occurred. The Prosecutor sub-
mitted that in the absence of the plea of guilty a sentence of life imprison-
ment would have been appropriate. She was then 72 years of age. The
prosecution asked for a sentence of between 15 and 25 years while the de-
fence submitted that 8 years was appropriate.

Prosecutor v Darko Mrda IT-02-59-S Sentencing Judgement 31 March 2004.
Prosecutor v Biljana Plavsic IT- IT-00-39&40/1-S, Sentencing Judgement, 27 February 2003.
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The Trial Chamber found that her guilty plea, voluntary surrender to the Tri-
bunal, her age and post-conflict conduct were all mitigating features and sen-
tenced her to 11 years of imprisonment. Neither party appealed the sentence.”’

= Dragan Nikoli¢ was the camp commander of a detention centre in Bosnia
and Herzegovina in which hundreds of Muslim and non-Serb civilians were
detained in inhumane living conditions. Murders, rapes and tortures oc-
curred. He was charged with persecutions as a crime against humanity, and
several years after his apprehension and, on the day that some trial depo-
sition hearings were to commence, he reached a plea agreement with the
prosecution, in which he agreed to the allegations in the indictment (as the
factual basis of the plea). He also provided some assistance to the prosecu-
tion. The prosecution recommended a sentence of 15 years. The defence
agreed. The Trial Chamber however did not and sentenced him to 23 years
of imprisonment, finding the offences such that a sentence of 15 years
would have been unjust.” Nikoli¢ appealed the sentence. The Appeals
Chamber reduced it to 20 years on the basis that the Trial Chamber had
erred in determining the precise anticipated time he would serve before re-
lease. It dismissed an appeal ground that “the Trial Chamber had set an ex-
cessively high starting point for imprisonment”.**

5.3. International Criminal Court

The ICC Statute does not refer to a “plea of guilty”, but rather to an “admission
of guilt”. This resulted from compromises made between common law and
civil law delegations during the negotiations in 1998.

At the commencement of trial, an accused may plead not guilty or “make an
admission of guilt”.”?

Article 65 regulates the proceedings on admission of guilt. The Trial Chamber
is required to determine whether the accused understands the nature and con-
sequences of the admission, the charges and materials presented support the
admission. It then considers whether the essential facts required to prove the
crime have been established. It may call for more evidence or send the case
for trial. Article 65 (5) provides that any discussions between the Prosecutor
and the defence regarding “modification of the charges, the admission of guilt

% Prosecutor v Dragan Nikoli¢ IT-94-2-S, Sentencing Judgement, 18 December 2003.
91 Prosecutor v Dragan Nikoli¢ 1T-94-2-A, Judgement on Sentencing Appeal, 4 February 2005.
92 Article 65 (8) (a) ICC Statute.
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or the penalty to be imposed shall not be binding on the Court”. Under Rule
139, the Court then makes it decision on the admission of guilt.

The Court must confirm that the defendant has received “sufficient consulta-
tion by counsel” before it accepts an admission of guilt.”

If it rejects the agreement it must give reasons. The Court may reject the ad-
mission of guilt and order the case to trial.’*

The Court may accept an admission of guilt but ask the prosecution to present
additional evidence if it believes “that a more complete presentation of the
the facts of the case is required in the interests of justice, in particular the in-
terests of the victims” Article 65 (4). The ICC Statute and Rules do not specif-
ically provide that an admission of guilt is a mitigating feature on sentence,
but do consider cooperation with the Court as mitigating.

Plea bargaining, although not expressly mentioned, is not prohibited and ap-
pears to be envisaged by the Rules. The Court has no examples to date of ad-
missions of guilt.

5.4. European Court of Human Rights

Sentencing practice is regulated by national courts. Few cases directly rele-
vant to plea bargaining have reached the European Court.

One area of human rights law directly relevant to this is the waiver of the Ar-
ticle 6 right to a fair trial that is implicit in agreeing to a procedure similar to
the Italian abbreviato.

The European Court has directly considered this issue. It recognized the ad-
vantages to a defendant, if convicted, in receiving a substantially reduced sen-
tence, and the prosecution’s inability to appeal a conviction that does not alter
the legal characterisation of the offence. However, at the same time, it noted
that this entailed a diminution of procedural safeguards by foregoing the right
to a public hearing and to adduce new evidence and to have witnesses sum-
monsed. Article 6 of the Convention does not prevent a person waiving these

93 Article 65 (1) (b) ICC Statute.
9 Article 65 (4) ICC Statute and Rule 139 ICC Rules of Procedure and Evidence.
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particular rights of his or her own will, but the waiver must be unequivocal.
And no public policy issues militated against this particular waiver of rights.?

Another relevant area is the equality of arms between the prosecution and
defence. The rights guaranteed by Article 6 of the European Convention on
Human Rights commence once a person is notified of charges that the prose-
cutor intends to press, whether or not the indictment has been brought to the
court or confirmed.” This impacts upon the negotiation process between pros-
ecution and defence and the principle of equality of arms.

This principle mandates equal treatment of all persons before the court. The
European Court has interpreted this to mean that “...that each party must be
afforded a reasonable opportunity to present his case—including his evidence—
under conditions that do not place him at a substantial disadvantage vis-a-vis
his opponent...”"’

In plea negotiations the prosecutor would appear to have at least an initial

advantage. The OSCE has reported,”
“In the context of plea negotiating, this principle has implications for the
degree to which there is an equality of bargaining power between the pros-
ecutor and suspect or accused. In practice, the best way to equalise the po-
sition of the parties is for the accused to have the assistance of defence
counsel in the negotiating process. Further, concluding plea agreements
only after the confirmation of the indictment, but prior to a guilty plea, also
bolsters the equality of bargaining power between the parties.”

A defendant could be disadvantaged by entering into a plea agreement before an
indictment has been confirmed or charges taken to court. This is because at that
stage the defendant may not be familiar with the prosecution evidence and
hence not able to make an informed decision as to how to plead to the charges.

A defendant could also be disadvantaged by entering into a plea agreement
without the proper disclosure from the prosecutor necessary to allow him or
her to make an informed decision based upon proper legal advice.

©

> Scoppola v. Italy (No. 2) app. 10249/03, 17 September 2009.

% Deweer v. Belgium, A-35, 27 February 1980, para. 46.

97 Dombo Beheer B.V. v. The Netherlands, A-27, 27 October 1993 para. 33.
% OSCE Report on plea agreements 2006, p. 10.
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A plea bargain or plea of guilty or admission of guilt is also essentially a waiver of
the right to a trial. It must be unequivocal to be valid. A person may waive their
right of access to court but the waiver cannot be “tainted with constraint”.’

Voluntariness is therefore critical issue in plea bargaining under human rights
law. The European Court has found that Article 6 is not breached in systems
where the accused pleads guilty at the commencement of the proceedings
and no hearing occurs as to guilt or innocence but only as to sentence, pro-
vided that adequate safeguards exist to prevent abuse, here, specifically the
United Kingdom.'®

99 Deweer v. Belgium, A-35, 27 February 1980, para. 46.

100 X'y, United Kingdom No 5076/71 CD 64 at 67 (1972). In that case the adequate safeguards
considered to be consistent with Article 6 (1) were if the judge was satisfied that the accused
understands the effect of his plea and that his confession was recorded.
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GUIDELINES

I SECTION 3
ON PLEA BARGAINING

1. OVERVIEW OF PLEA BARGAINING

The new LCP has introduced various new institutes / procedures and mecha-
nisms originating from the adversarial system, among which the possibility of
plea bargaining. Plea bargaining is an agreement - subject to the Judge’s ulti-
mate approval - as to the charges for a guilty verdict and sentencing, regulated
by Chapter 29. Plea bargaining is nothing more than a negotiating process,
the objective of which is to convince the Prosecutor to dismiss or lower the
charges and to agree to a favorable sentence for the accused which the Trial
Judge (hereinafter Judge) will also find acceptable to impose.'®! Essentially,
the purpose of plea bargaining is to have the case resolved through a short-
ened procedure: in exchange for not going through a time/resource-consuming
trial, the accused agrees to enter a knowing, intelligent and voluntary plea of
guilty, with the understanding that he or she will receive a much more favor-
able sentence than if convicted at trial. Plea bargaining is possible after the
beginning of the investigation, when the Prosecutor has “grounded suspicions”
that a person committed a criminal offense,'® but before the beginning of the
initial examination of the defendant.’® The accused having remained silent®*
and access by the Defense Counsel to the whole case file!® facilitate the plea
bargaining.

In some legal traditions, it is possible to have the charges dismissed irrespec-
tive of the evidence. This is generally acceptable in the Common Law system
where the burden of proof rests entirely on the Prosecutor. This approach,

101 See Article 39(2), which gives the public prosecutor the right and duty “to negotiate and
bargain with the defendant on a guilty plea, under conditions and in a manner as deter-
mined in this Code” when the crime is prosecuted ex officio.

102 See Chapter 21 of the LCP.

103 See Chapter 22 of the LCP. See also Article 206(1) (2).
104 See Article 69(2).

105 See Article 79.
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however, is generally unacceptable in the Civil Law system, where the burden
of persuasion rests with the Judge who is obliged to search for the objective
material truth. Consequently, in the Civil Law system - as in the Country - the
options for plea bargaining are restricted to sentence bargaining, since it
would be antithetical to the Macedonian criminal justice system for the Judge
to overlook facts and disregard his or her obligations in searching for the
truth.’ That said, under certain factual circumstances, the possibility may
exist to convince the Prosecutor that it is in the interests of justice to drop
certain charges on the basis that, despite his or her initial evaluation of the
evidence, further review indicates that they should be dismissed due to insuf-
ficient evidence. In any event, whether it is a Common Law or Civil Law system,
it is ultimately up to the Judge to decide whether to accept, modify or reject
a plea agreement. Thus, the aim of a plea negotiation is not just to convince
the Prosecutor to offer a favorable deal but also to make sure that the deal is
deemed acceptable to the Judge who will ultimately decide upon it.

There is nothing magical about plea bargaining. The process is very similar to
bargaining for a favorable price over an item with a shopkeeper at the local
market. In other words, it is all about haggling: what amount of time could be
agreed upon as a recommendation for the Judge to accept. There may also
be instances where, based on newly discovered evidence or errors in the charg-
ing of the offenses, that adjustments to the actual charges could be made to
more accurately reflect the facts and criminal code requirements. In such in-
stances, part of the plea bargaining process would entail discussion on whether
such adjustments to a charging document can appropriately be made. This is
not about bargaining away crimes, but simply making necessary and reason-
able adjustments to the charged crimes to fit the law and facts of the case.

In many instances the Prosecutor may not wish to commit him or herself to a
set amount of time for a sentence but would rather agree to a range of time
within which the Judge can select an appropriate sentence. Under this sce-
nario, the general approach is to agree upon a mutually agreeable range: at
one end an “absolute acceptable minimum” which the Prosecutor will agree
as a sentence to be argued by the Defense Counsel, while at the other an ‘ab-
solute acceptable maximum’ which the Defense Counsel will agree as a sen-

106 See Article 484, which states that the subject matter of the plea bargaining is the type and
severity of the sanction, and if consented by the Accused, the subject matter of the plea
bargaining can also encompass the property claim of the damaged party. For more details
on what a plea agreement should contain, see Article 485.
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tence to be argued by the Prosecutor. The range approach (where there is a
high-end and low-end limit) is perhaps the most flexible approach for both par-
ties to argue their respective positions.

While there is no guarantee that the Judge will impose a sentence within the
range as opposed to going below it or above it, there is a good likelihood that
the Judge will stay within the range. Judges are independent and, as is well
known, enjoy projecting their independence when exercising their discre-
tionary authority. Thus, by providing a reasonable range from which to deter-
mine a sentence, the Judge is left free to choose within the range and resolve
the case, or depart from the range and risk having the parties discarding the
plea bargaining process so that the case goes to trial. It is this latter scenario
that Judges try to avoid: there is no sense in wasting valuable court time in
conducting an entire trial when a short hearing will yield acceptable results.

Judges of the preliminary phase can not participate in the plea agreement
procedure between the Prosecutor and Counsel.’” Once a motion for plea
bargaining agreement is filed in accordance with Article 335, there is an obli-
gation on the Judge to schedule a hearing in accordance with Article 488. The
Judge can issue a decision either accepting it with the conditions of Article
490, or rejecting it on the basis of Article 489. If the plea agreement is ac-
cepted, both parties have waived their right to appeal the judgment.'%

2. THEPROCESS OF PLEA BARGAINING

Plea bargaining is a very important task for a Defense Counsel. It might seem
to be in favor of the Prosecution to achieve an easy conviction without having
to engage in a lengthy trial, but Defense Counsel is afforded the difficult task
of achieving the most favorable outcome possible for the client without having
to go to trial and risk a conviction and a heavy sentence. As Defense Counsel,
the objective is to get the best possible result for the client. Since each case
has its own set of facts with its own set of challenges, there is no formula: it
all depends on the particular Prosecutor involved, the strengths and weak-
nesses of the prosecution case, the nature of the charges, the nature of the
facts, the background of the parties (accused and victims), the Judge involved,
the location where the (alleged) crime occurred and the location in which the

107 See Article 487.
108 See Article 488(5).
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case is being tried. These variables are beyond the control of the Defense Coun-
sel. As such, they constitute what are known as facts beyond change. It may be
possible to argue that a particular Prosecutor or Judge should not be involved
because of an irreconcilable conflict of interest, but other than that, there is
not much that can be done except to embrace these facts and see to what ex-
tent they can be used to the benefit of fashioning an ideal plea agreement.
Nonetheless, the Defense Counsel should begin - as in everything else concern-
ing the preparation of the case for trial - with analyzing the case and distilling
it to its very essence. In doing so, one is able to develop the possible theories
of the case, determine what investigative tasks need to be carried out, analyze
the prosecution case for its strength and weaknesses, etc. Essentially, the case
needs to be analyzed as if it is going to be tried. Only by meticulously preparing
the case for trial will the Defense Counsel be equipped with sufficient knowl-
edge to make an intelligent assessment of the case, and be in a position to ad-
vise his or her client properly on whether to engage in a plea bargaining process.

Everything that follows in a criminal procedure which has elements of the ad-
versarial system, such as the right to gather evidence, cross-examine witnesses
and enter into plea bargains, is based almost entirely on identifying and se-
lecting the most favorable theory of the case.'”” While it is understood that not
every case - due to facts beyond change - will result in a theory of the case that
provides for an absolute acquittal, most cases are in fact suitable for plea bar-
gaining. In light of this fact, however, it is worth highlighting that plea bargain-
ing, as such, is not a theory of a case. While the facts of the case may be suitable
for plea bargaining - ostensibly because it may be more appropriate to seek
early favor with the Judge - one will nonetheless need to figure out a theory
of the case, if for no other reason than to prepare the case for trial should the
plea bargaining yield no agreement.

Once the case is thoroughly analyzed and any potential investigation is com-
plete, each party should have a sense of whether the case is triable, i.e. worth
the risk of taking the case to trial, or negotiable, i.e. worth seriously pursuing
a negotiated plea agreement. The answer is case-specific: the facts will dictate
in which of the two categories the case lies - although a certain degree of

109 The theory of the case is nothing more than a logical persuasive story of what happened
from the prosecutor’s/defense’s perspective. It is the “reason,” “justification” or “explanation”
of why the prosecution or defense should prevail at trial. The theory of the case must be
logically and consistently developed so that upon examination of the evidence and testimony

from all the witnesses, the Trial Chamber can rationally render a judgment in your favor.

@
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objectivity will be required: it is important to be realistic, always bearing in
mind the best interests of the client.

As in any jurisdiction, the ultimate decision whether to enter into the plea bar-
gaining process, and if so, whether to accept the Prosecutor’s final offer lies
with the accused - the client.’° This is fundamentally important for the Defense
Counsel to understand and abide by in every case. As such, before approaching
the Prosecutor to even consider the possibility of a plea bargain, the Defense
Counsel must get the client’s authorization. In doing so - or to put it more ac-
curately, in order for the client to be in a position to give an informed authori-
zation - the Defense Counsel will need to explain to the client the following:

= what is plea bargaining;

= how plea bargaining works;

= the pros and cons of entering into plea bargaining;

= the strengths and weaknesses of the case; and

= pitfalls of going to trial versus resolving the case through plea bargaining.

It is during this consultation with the client that the Defense Counsel must
set out to explain the process by which he or she will engage the Prosecutor
in pursuing a plea agreement. The client must be assured and re-assured that
every offer presented by the Prosecutor will be transmitted back to the client
and no counter-offer will be presented to the Prosecutor without the express
knowledge and approval of the client. In other words, the Defense Counsel un-
dertakes the responsibility to ensure that nothing will occur without the
client’s knowledge and approval. Indeed, for best practice purposes, it is rec-
ommended that a standardized memorandum is prepared and provided to the
client so he or she can concretely better understand the step-by-step process
of plea bargaining. Moreover, when offers are communicated by the Prosecu-
tor, it is best to have such information reduced to writing and presented to
the client. Likewise, any counter-offers should also be reduced to writing and
made part of the Case File. While this may be time consuming, it is essential
to have a transparent record in case a question arises of what was offered,
counter-offered, rejected, accepted, etc.'!

110 See Article 206(6), according to which “Before the initial examination the accused will also
be informed about the right to plea bargain with the public prosecutor in accordance with
the articles from 489 to 496 from this Code.”

111 See Article 89(1), which states that “for every activity undertaken during the criminal pro-
cedure, a record will be made at the moment the activity is undertaken and, if not possible,
immediately after.”

@



4» ‘03. Plea Bargaining 03 EN [REV2] 28.02.2011 11:26 Page@—

76

In some jurisdictions where plea bargaining is permitted, the Prosecutor is ex-
pected, if not required, to prove notice to the complaining witness / victim.
This does not mean that the Prosecutor must seek and obtain permission from
the complaining witness / victim prior to reaching any plea agreements. It is
also customary to inform the complaining witness / victim when the change
of plea hearing is scheduled to be held and to extend an invitation for their
participation to make a statement to the court. In some instances, of course,
it may be necessary for the complaining witness / victim to be present and to
give evidence during the change of plea hearing, particularly when matters of
restitution are at issue (to establish the actual financial / property damages
suffered as a direct or indirect consequence of the criminal acts of the ac-
cused). It is recommended that for transparency and accountability purposes,
the Prosecutor inform the complaining witness / victim of the plea bargaining
process. Getting the complaining witness / victim input is useful in making an
assessment as to what may be an acceptable range of sentencing in the case.
It also allows the complaining witness / victim to be part of the process.

As for the actual process of plea bargaining, it all starts with having a particular
range of sentence which is acceptable to the client and realistic enough for
the Judge to accept. Determining the range, as discussed above, depends on
several variables. To begin with, an investigation should be conducted in order
to discover whether there are any known cases with similar facts and charges
from in and around the jurisdiction of the alleged events, where the sentences
that were imposed could potentially serve as bench marks in the client’s case:
as a way of establishing an appropriate starting point. This may require some
basic research, particularly if the Defense Counsel does not regularly practice
before the court that is involved. In such circumstances, the quickest way to
acquire such information is to contact local members of the criminal defense
bar. Indeed, this may also be helpful in gaining an insight into the individual
traits of the Prosecutor and Judge involved in the case: the more information
known the better. As no case is ever tried or judged in the abstract, it is im-
portant to appreciate the environment in which the ultimate decision-makers
are operating in and being influenced by. The Prosecutor will need to be flex-
ible and receptive to disposing of the case without the benefit of a public trial,
while the Judge will only be amenable to accepting a particular plea agree-
ment if the local community where the court sits will be satisfied with the final
resolution.
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Getting to: yes - yes - yes

While bargaining at the market may be more of an instinctive process, in that

the negotiating parties begin at opposite ends with the general approach of

negotiating until the other side gives up and accepts, plea bargaining, if seri-

ously conducted, is a bit more sophisticated. Since the objective is to achieve

a win-win situation, i.e., get a deal (sentence) which:

a. satisfies both the client as well as the Prosecutor; and

b. is fair and equitable for the victim (and for the interests of society), the start-
ing point should not be at some ridiculously low end in order to hammer
away at the Prosecutor’s ridiculously high end.

The first step in the negotiation process is to identify the objectives involved:
what is the most acceptable sentencing scheme for the client (the client’s ob-
jectives) and more importantly, what are the specific needs of the Prosecutor
which he or she must meet in this case relative to the particular facts and circum-
stances (the Prosecutor’s objectives). Once the objectives are identified, the
goal then is to find a creative approach to more or less satisfy these objectives.
This requires taking a realistic view of all the variables involved and especially
recognizing any limitations/peculiarities that may burden the Prosecutor - to
which, of course, solutions will need to be provided. By recognizing any dilem-
mas the Prosecutor may be facing by showing leniency in the case (which is
the general perception of plea bargaining), the Defense Counsel is in a better
position to find creative solutions. Moreover, by discussing with the Prosecutor
the particulars of the case, including those elements which may not be simple
or easy to prove, the Defense Counsel is highlighting the benefits of reaching
a plea agreement. Indeed, from a strategic point of view, it is important to en-
gage the Prosecutor in discussions wherein he or she will reveal any particular
concerns or constraints involving the case - other than the obvious ones which
are readily apparent from the facts of the case. This sort of information is im-
portant not only in fashioning arguments for the plea negotiations but also in
preparing the case for trial.

In identifying the Prosecutor’s dilemmas, the Defense Counsel must also not
lose sight of the possible constraints that the Judge may face in accepting the
plea agreement as opposed to holding a public trial. This is important because
in negotiating for a particular resolution, it is essential to constantly bear in
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mind the concerns of the Judge as part of the plea bargaining discussions.
Again, the Prosecutor must be aware that the Defense Counsel is not just
blindly throwing out figures, but is making well-reasoned proposals after due
consideration of the facts of the case and the respective concerns and objec-
tives of the Prosecutor and Judge. Essentially the Defense Counsel must place
him or herself in the shoes of the Prosecutor and the Judge. In doing so, the
Defense Counsel should attempt to list all the questions that may be raised
by either the Prosecutor or the Judge, so that plausible answers/explanations
can be crafted for the plea bargaining sessions or change-of-plea/sentencing
hearing. Through this process, the Defense Counsel will also identify anything
else that may need to be done in order to prepare the case for the plea as-
sessment hearing.'? This may include further investigation to show that the
events are not as severe as initially described, that the nature of physical dam-
age is far less than reported, or the good character of the client and his/her
excellent chances for rehabilitation, etc.

Essentially, the yes-yes-yes process is nothing more than identifying everyone’s
objectives and then crafting a solution so that all stake-holders in the process
(client, Prosecutor, Judge) fully agree. It does not matter that all stake-holders
are happy, but that they are satisfied that the end result is one that meets
their underlying objectives.

3. PREPARING THE CLIENT FOR THE PLEA BARGAINING PROCESS

Once the client, after being fully briefed, decides to journey down the plea
bargaining road, the Defense Counsel must immediately begin preparing for the
plea bargaining session. The first step is to meet with the Prosecutor and see if
an agreement can be reached as to the general nature of the bargaining process:
whether a general sentencing range can preliminarily be agreed upon, subject to
further adjustments once there has been an opportunity to review all of the
evidence, including an offer of proof of the facts the client is prepared to accept.'*?

112 See Article 485.

13 This is the only possibility foreseen in Article 485. However, in other legal systems it is pos-
sible to have an agreement on dismissal of certain counts on the grounds that there is in-
sufficient evidence and of reduce of certain charges because of the lack of evidence to
support the current charges.

@
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Because the plea bargaining process is based to a large extent on trust and
honesty, it is important for the client to be aware that whatever he or she rep-
resents must be truthful, accurate and complete. Falsehoods or half-truths are
likely to poison any chances of getting a favorable agreement. Since the Pros-
ecutor is an integral part of the process, it is important to have a Prosecutor
who is flexible and engaged in fashioning a creative solution. This is particu-
larly essential for the plea assessment hearing: there is nothing better than to
have the Prosecutor advocating - on behalf of the accused - the merits of the
plea agreement.

During some plea negotiations, the Prosecutor may wish to interview/inter-
rogate the client in order to assess the quality and quantity of his or her infor-
mation. This is very common when there are multiple accused. In such
circumstances, the Prosecutor may only be willing to offer a favorable deal on
the condition that the client fully and truthfully cooperates by providing in-
formation against other suspects/accused, including being willing to testify
under oath. In these instances, it is important to impress upon the client the
need to seriously consider the risks of going forward with the negotiations. If
the Prosecutor is not satisfied with the information being provided, there is a
strong likelihood that the negotiations will fall through. For this reason, it is
best for the Defense Counsel to work out the factual matrix with the client
first before the meeting with the Prosecutor to discuss/debate the facts. This
approach shields the client from potentially providing falsehoods and half-
truths. If the Prosecutor insists on additional information, then the wisest
course of action is to insist on all additional requests being put in writing in
the form of questions. This allows the Defense Counsel to go over the ques-
tions with the client (with the benefit of the disclosure material) to ensure that
the answers - which are to be provided in writing - are accurate and consistent.

As can be seen, the need to have a written record of the facts which the client is
going to admit to is paramount. Since ultimately it will be up to the Judge to
accept or reject the plea agreement, in addition to preparing the Draft Agreement,
which among other things, will contain what is commonly referred to as an
offer of proof: a narrative of the facts which the accused willingly and unre-
servedly accepts as the facts for which he will be convicted and sentenced. It
is essential for the offer of proof to identify the specific elements of the crimes
which are the subject of the plea agreement. This serves several purposes:
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a. it focuses the Defense Counsel in ensuring that the facts being admitted to
fit the crime;

b. it focuses the client on understanding the nature of his or her conduct vis-
a- vis the societal norms as set out in the Criminal Code; and

c. it provides the basis for drafting a plea agreement which the Prosecutor will
need to embrace and support, and which the Judge will be willing to accept.

4. PREPARING THE CLIENT FOR THE PLEA ASSESSMENT HEARING

Once the client knowingly, intelligently and voluntarily admits to being guilty
based on a plea agreement, there is generally no need to go through the
process of a trial where all the evidence is presented. Nonetheless, since the
Judge will need to be convinced that the agreed facts fit the crime (that there
is truth in the plea admission), depending on the criminal procedure, the Judge
may/will often require an offer of proof. This may be done by either directly
posing questions to the accused or by having the Prosecutor lay out the fac-
tual predicate with the accused acknowledging and accepting the facts (which
as noted above, have been pre-agreed upon and reduced to writing). Since the
Judge may want to hear the facts directly from the accused, the client should
be prepared to answer any questions likely to be asked (e.g. actus rea, mens
rea, motive, remorse, etc.).

As part of the sentencing process, especially where the Judge is being pre-
sented with a particular range from which to determine a sentence, it is im-
portant to place all relevant evidence that may be favorable to the client
before the court. As such, the Defense Counsel should investigate whether
there are any favorable witnesses that may be called, whether the client should
be physically or psychologically evaluated, whether there is a need to gather
any records from any social services: anything that may be of assistance in hu-
manizing and/or mitigating the acts of the client. Of course, the Prosecutor
will need to be aware of all of this although - if the Defense Counsel was pru-
dent and duly diligent - much, if not all, of this information would have been
made known to the Prosecutor during the plea negotiations. Furthermore, all
documentary evidence that is to be used during the hearing should be dis-
closed to the Judge in advance.
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If viva voce evidence is to be presented during the hearing, it is important to
prepare the witnesses in advance. This will require meeting with them and ex-
plaining the nature of the hearing, as well as reviewing the potential questions
that may be asked by the Prosecutor and/or the Judge. If documents are likely to
be used with the witnesses it is essential that the Defense Counsel go through them
with the witnesses during the preparation session; the witnesses must be aware
of the nature of, and purpose for, referring them to the selected documents.

Since sentencing schemes may differ from jurisdiction to jurisdiction, it is good
to have a sentencing graph prepared, which outlines the general sentences
previously imposed in the Country for similar conduct and charges. This is impor-
tant, if for no other reason than to visually set out the sentences previously
imposed and to argue for consistency in sentencing and equal protection/treat-
ment under the law. Since the Defense Counsel should always be advocating
for the lowest end of the sentencing scheme, it is essential to prepare reasoned
arguments for the Judge when asking for a downward departure of a sentence
(in a jurisdiction which is notorious for high-end sentences). Pointing to an-
other jurisdiction may not be enough, especially since Judges often see them-
selves as completely independent. Thus, it is best to have a multi-faceted
approach in asking for the downward departure. This is done by distinguishing:
= the facts of the particular case with others;

= the time or circumstances of previously imposed sentences - which by

today’s standards merit a different sentencing scheme; and
= the client’s background and his or her prospects for rehabilitation, etc.

The point is to provide the necessary arguments for the Judge to consider
rather than simply waiting for the Judge to come up with the reasons why a
light sentence should be imposed.

5. HAVING A FALLBACK PLAN

A prudent Defense Counsel will plan and hope for the most favorable outcome,
while also preparing for the worst. Should the Judge reject the plea agreement,
the Defense Counsel will need to be prepared to take the case to trial. Given
that the Judge has been exposed to the factual admissions - which were only
made for the sake of the change-of-plea/sentencing hearing - it is essential
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for the trial to proceed before a different Judge who has not been exposed to
the negotiated plea agreement. Part of the fallback plan includes informing
the client well in advance of the possibility that the plea agreement may not
be accepted. In that event, the client will need to decide:

a. whether to accept the alternative proposal that the judge may deem as an

b.

acceptable resolution; or

whether to withdraw completely from the process and proceed to trial. If a
plea bargaining memorandum is prepared (as suggested above), this infor-
mation will be included in it, thus leaving nothing to chance for any poten-
tial misunderstanding.

6. COUNSEL'S CHECKLIST FOR PLEA BARGAINING

6.1. Step-by-step essentials

= Undertake all necessary preparation and analysis in order to establish your

theory of the case.

= While conducting this analysis pay particular attention to the facts beyond

change, such as:

= The Prosecutor involved;

= The strengths and weaknesses of the prosecution case;

= The nature of the charges;

= The nature of the facts;

» The background of the parties - both the accused and the victim(s);

= The Judge involved;

= The location of both the event and the court in which the case is being tried.

= Ensure that you have full access to all the evidence.!*
= Undertake any necessary investigation, including:

= Collecting all supporting evidence, including identifying:

- All relevant documentary evidence;
- Any witnesses that could testify in support of the client.

= Having the client psychologically or physically evaluated if necessary;

and/or

= Examining the range of sentences imposed in cases with similar

facts/charges from the same jurisdiction.

114 See Article 79.
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= Make an assessment as to whether the case is triable, i.e., worth the risk of
taking the case to trial, or negotiable, i.e., worth seriously pursuing a nego-
tiated plea agreement.

= Meet with the client to explain what plea bargaining is. Use the prepared
plea bargaining memo (based on the sample memo) as a guide.

= Make sure that the client clearly understands what accepting a plea offer
entails; that he or she would be making an admission of guilt.

= Inaddition, it is important that the client is fully aware that this admission
must only be made knowingly, intelligently and voluntarily.

= If the client authorizes plea negotiations, prepare a plea offer and review it
with the client to ensure that it is acceptable.

= The written plea offer should:
» Outline the offer of proof (facts to be acknowledged by the client);
= Respect the wishes of the client;
= Meet the objectives of the Prosecutor; and
» Provide an acceptable sentencing scheme/range for the Judge.
= Approach the Prosecutor to see whether he or she is interested in entering into

plea negotiations. In particular, see whether it is possible to agree to a sentencing
é range, subject to further adjustments once all the facts have been reviewed.">

= If the Prosecutor agrees to plea bargain negotiations, be aware that he or
she may request to interview/interrogate the client. Should the Prosecutor
make such a request, insist on:
a. having all questions in writing, so that you can go over them with the

client (with the benefit of the disclosure material); and

b. providing written responses.

= If the Prosecutor still wishes to conduct an interview/interrogation after
having provided written responses to the Prosecutor’s initial questions, then
you must make the necessary efforts to prepare the client thoroughly for
interview/interrogation. The client must understand the need to be truthful,
accurate and complete with the Prosecutor.

= Counter-offers by the Prosecutor should be reduced to writing and pre-
sented to the client in order to seek his or her approval/non-approval.

= Aplea offer agreed to by the client should be communicated to the Prose-
cutor in writing.

= Following a successful plea agreement, immediately begin preparing for the
plea assessment hearing.'¢ In particular, prepare:

115 As noted above, in other types of adversarial legal systems it is possible to negotiate the
dismissal or reduction of certain charges due to insufficient evidence.
116 See Article 488(1).
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= The client for the likelihood that the Judge will want to question him or
her over the facts being agreed to;

» Any witnesses that are due to testify in support of the client; and/or

= A sentencing graph in order to persuade the Judge to impose a lighter
sentence.

Prior to the hearing, ensure that the Judge has a copy of any documents

that you intend to refer to during the hearing.

At the plea assessment hearing, make sure that the plea agreement is

clearly stated on the record.'"’

If the Judge decides to reject the plea agreement and announce that he or

she wishes to go above the sentencing range, the case file is sent back to

the Prosecutor and he or she will be the one to decide on the next step.®

Should the client decide to withdraw from the process and proceed to trial,

in addition to preparing the case for trial, Counsel needs to ensure that the

trial resumes before a different Judge - one that has not been exposed to

the negotiated plea agreement.

117 See Article 89.
118 See Article 489(1).
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6.2. Sample draft memorandum on plea bargaining

To:

From:

Prosecutor v Case No.

Date:

Charge: under section of

Under section of , Macedonian law you through me as
your Defense Counsel, enter into plea bargain negotiations with the Prosecu-
tor in order to see whether a plea agreement can be agreed, subject to ap-
proval by the Judge.

Within the Macedonian system plea bargain negotiations usually focus on the
particular sentence that might be imposed, although there are certain situa-
tions where negotiation over the specific charges that are being sought by the
Prosecutor can occur where upon further review it is believed that there is in-
sufficient evidence to support a finding of guilt as initially perceived. While
the possibility to negotiate for the dismissal or reduction of charges is not ex-
plicitly provided in the LCP, the possibility does exist for informal discussions
to be held on the substance and appropriateness of the charges in light of the
evidence. Given that such informal discussions could actually lead to a down-
ward adjustment (lowering) of the charges, it is advisable to hold such discus-
sions whenever it is reasonable and appropriate.

Although plea bargaining routinely takes place between the Prosecutor and
the Defense Counsel you, as the charged person, will constantly be kept in-
formed about every step of the negotiation. Nothing will be done without your
prior knowledge and consent. From the outset, however, you must be aware
that agreeing to a plea bargain is essentially agreeing to plead guilty, in exchange
for not going to trial. Essentially, you will be asked to knowingly, intelligently
and voluntarily agree to the facts, charges and guilty plea.

As | believe that your case may be acceptable for a plea bargain, | am request-
ing that you permit me to prepare a written plea offer on your behalf. Once |
have a draft tentative offer, | will then go over it with you and if you agree to
this offer, | will then approach the Prosecutor to initiate plea bargain negotiations.
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For now you should know that the plea offer which | will be recommending
will have a sentencing range. As such, the Prosecutor will be presenting the
high end and | will be presenting the low end of the sentence to be recom-
mended to the Judge in exchange for your guilty plea.

You should be aware that during the negotiation process, the Prosecutor may wish
to interview you to go over you the facts of the charges alleged. This means that
you will have to be as truthful, accurate and complete as possible with the Prosecutor
to ensure that a plea agreement is reached. Prior to any such meeting and ques-
tioning, we will thoroughly go over the evidence in the file so you are prepared.

If an agreement is reached, then the following step will be to prepare for the
change-of-plea/sentencing hearing. You should be aware that even though a
plea offer has been agreed upon, it is still subject to the approval of the Judge.
The Prosecutor does not have the power to force the plea agreement upon
the Judge, but can only recommendit. It is up to the Judge to decide whether
he or she will accept the suggestions made in the plea agreement.

If the Judge rejects the plea agreement and decides to go above the agreed
sentence range, then the case file is sent back to the public prosecutor and it
is up to him or her to decide the next step. Should this happen, | will discuss
your options with you in more detail at the time. This is, however, something
that you need to be aware of now.

Furthermore, like the Prosecutor during the negotiation stage, the Judge at the
change-of-plea/sentencing hearing is in all likelihood going to want to question you
about the facts that you are agreeing to. You need to be aware of this and be pre-
pared to answer all questions asked of you truthfully, accurately and completely.

This memorandum is to assist you in understanding the basics of a plea nego-
tiation and the process that is to be followed. If at any time you have any ques-

tions about this or any other matter, please do not hesitate to contact me.

Signed

XXX
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