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INTRODUCTION

This study was elaborated within the Regional Lelssistance ProgramméRLAP),
more precisely the project entitled “Support to Retof Refugees/IDPs Through Legal
Aid”, implemented in the period between 5 Octob@d2and 5 October 2006. Under the
auspices of the OSCE Mission to Serbia and withptrécipation of the OSCE Missions
to the Republic of Croatia and Bosnia and Herzeggvihe project was implemented by
the regional network of twelve nagovernmental organizations of the three statEise
project was financially supported by the Governnwrthe United States of America.

The project’s basic objective was to facilitatees=cto rights by and local (re)integration
of displaced persons through provision of legal andl permanent monitoring of the
status of representative legal cases in specifjallareas. The project monitored the
activities aimed at meeting the undertaken obligetiand observing the principles of the
regional framework for a just and permanent sotutbrefugee problems, established by
signing the Sarajevo Ministerial Declaration onWRgfe Returhon 31 January 2005.

The study analyzes and considers some issues ocamgerccess to pertaining rights by
displaced persons in practice, as well as thoseernmg the possibility of return and
local (re)integration in the territory of the thretates, and, in that connection, the
existence of political will to establish mechanismrder to reach the final solution of
the problems of refugees and displaced persons tanthake the existing legal
frameworks effective.

This document is based on information which wasectéd and processed by the NGOs
constituting the Regional Legal Assistance Programmatwork (the RLAP network),
through careful monitoring of specific legal caséee document does not consider all
legal issues and fields relevant for the solutibthe problems of refugees and displaced
persons in the region, but only those that wergestito monitoring and analysis by the
RLAP network.

! The Regional Legal Assistance Programme has been implemeimegl 2002 with a view to
strengthening cooperation between and building and promoting tecanadt@luman resource capacities of
the nonrgovernmental organizations of Croatia, Bosnia and HerzegavideSerbia engaged in extending
chargefree legal aid and advice to refugees and displaced persons.

2 The network consists of twelve ngovernmental organizations S&rbia - the Humanitarian Centre for
Integration and Tolerance; the Serbian Democratic Forum; Bakkan Centre for Migration and
Humanitarian Activities; PRAXIS; Group 48Croatia — the Serbian Democratic Forum; the Association
Gorica; the Civil Rights Project — Vukovar, the Civil Right®ject — Sisak; the Centre for Peace, Legal
Advice and Psychosocial Assistance — Vukovdosnia and Herzegovina- International Lex; and,
finally, the regional project Movimento por la Paz, el Disa y la Liberdad (MPDL) with offices in all
three states.

% The Declaration was signed by the ministers in chargefofees and displaced persons in Bosnia and
Herzegovina, Serbia and Montenegro and Croatia, as a reshé sficcessful joint initiative of the OSCE
Missions, the UNHCR Offices and the delegations of the fi@an Commission to the three states.



1. INFORMATION ON DISPLACEMENT AND THE SITUATION IN 2006
Croatia

Between 1991 and 1997, around 950%08@war Croatian citizens were displaced both
within the borders of the Republic of Croatia andtsale them. Around 550,000
displaced persons were mainly citizens of Croatiationality, while the remaining
400,000 were mainly minority Serbs, 330,000 of whamre displaced in Serbia and
Montenegro, 40,000 in Bosnia and Herzegovina an@08Rin Croatian Danube region
(the former UNTAES region).

Since the beginning of the intensive return proied995, 341,08 Ireturnees have been
officially registered, of whom 64% mainly accoumt fthe majority population, while
36% account for displaced Serbs. According to thta f the Ministry of Maritime
Affairs, Tourism, Transport and Development (MMAT) Dout of 122,031 officially
registered minority population returnees, by edslgptember 2006, 89,428 of them
returned from Serbia and Montenegro, 8,997 fromnigoand Herzegovina, while 23,606
returned from Croatian Danube Region to other paft€roatia. Estimates, however,
show that only 6@5% minority returns can be considered sustainahbté that some
refugees return again to the country of refuger afiirning to Croatia and staying in it
for a short while, manly due to the constant diffies they face regarding access to
housing, acquired rights and employmgnt.

According to official statistics, in Croatia theage 2,542 unresolved cases involving
expellees of mostly Croatian nationality, 1,650 ptised persons of mainly Serb
nationality, 2,594 refugees, and a large numberetigees outside Croatia (most of
whom are residing in Serbia, Montenegro, Bosnia ldedzegovina and are wishing to
return to Croatia). The exact number of refugees wish to return to Croatia is not
available; the MMATTD assesses, based on the nupfbeturn claims, that there are at
least 11,694 potential returnees, namely less20a000’

Serbid®

While in 1996 the number of officially registeresfugees from the other republics of the
former Socialist Federal Republic of Yugoslavia v&&8,000, in early October 2006 it

“The Commission of the European Communities (CEC), the Opifidine European Commission on the
Republic of Croatia’s Application for EU Membership, 20 Ag6i04, COM(2004) 257, final text, page 27.
® The Ministry of Maritime Affairs, Tourism, Transport afevelopment: The Return of Expellees and
Refugees in Croatia, 7 September 2006

® The OSCE Mission to the Republic of Croatia: The 2006 é¥evi A Report on Croatia’s Progress in
Meeting International Commitments, 9 June 2006, page 13

" The Ministry of Maritime Affairs, Tourism, Transport amkvelopment: The Return of Expellees and
Refugees in Croatia, 7 September 2006

8 The mentioned figures do not include the number of interrdifiplaced persons from Kosovo and
Metohija; in the territory of the Republic of Serbia watut Kosovo and Metohija, there are 208,000
registered displaced persons from Kosovo and Metohija.



dropped to 106,000.The number of officially registered refugees may donsidered
preliminary in view of the fact that after the rateeview of refugee status there
remained another 11,000 pending appeals agairsitifistance decisions on refugee
status terminatiory’

According to the statistics of the CommissariatRefugees of the Republic of Serbia, in
the previous period 130,000 refugees returnedaatuntry of origin (60,000 to Croatia
and 70,000 to Bosnia and Herzegovina), about 20:@8€tled in third countries, while a
large number of them acquired citizenship of tlepiblic of Serbia. The Commissariat
assesses that there are around 350,000 refugeese®doassistance in the process of
local integration or repatriation, regardless of tificial recognition of their refugee
status in Serbi&

Bosnia and Herzegovina

According to the last 1991 census, Bosnia and Heniaa had the population of about
4.3 million people. Between 1992 and 1995 arourzdnllion people left their prevar
homes in Bosnia and Herzegovina, which accountsof@r a half of the prevar
domicile population. Out of that number around inHllion people sought refugee
protection in over 100 countries the world over jlevat the same time some 1 million
people were displaced within Bosnia and Herzegovina

The former Federal Republic of Yugoslavia (Serlnd Elontenegro) and the Republic of
Croatia accepted almost 40% of refugees from BasmthHerzegovina {B1), while the
Federal Republic of Germany and Austria offeredeqmtion to the largest number of B
H refugees outside the region. These four countreeepted almost 80 % of all people
who had left Bosnia and Herzegovina as refugees.

Over 1 million returns to B4 have been registered so far, almost half of whictount
for minority returns. Returnees, particularly thdselonging to minority groups, are
mainly the elderly. Since the signature of the DayPeace Accords around 50% of
refugees and displaced persons have returned. Howéeld research conducted by
some norgovernmental organizations fromHB indicates that only a third of the total
number of displaced persons and refugees actugllyned to their homes.

The largest number of returns took place in the fliree years upon the establishment of
peace; it accounts for over half of the total numidfereturns to BH which have taken
place to date. Even today, eleven years upon tiableshiment of peace, nearly a half of
refugees and displaced persons froaH Btill live outside their preavar homes. The

® The statement of the Serbian Commissioner for RefugeesPMgisa Dabetj at the OSCE Human
Dimension Implementation Meeting in Warsaw on 4 October 2006 (HDN/113/06)

° The Humanitarian Centre for Integration and Tolerance — M@, a study entitled “Some Legal
Problems Concerning the Position and Integration of Refugehe Republic of Serbia”, September 2006
! The statement of the Serbian Commissioner for RefugeesDMpiSa Dabeti at the OSCE Human
Dimension Implementation Meeting in Warsaw on 4 October 2006 (HDE/113/06).

2 For instance, the Helsinki Committee for Human RightsBosnia and Herzegovina, the Union of
Associations of Refugees and Displaced PersonsHiy &c.



Ministry for Human Rights and Refugees assessesatband half a million persons who
left B-H between 1992 and 1995 still live outsidédBand are registered as refugees from
B-H. Almost 100,000 refugees from® and over 180,000 displaced personsH Biill
seek a permanent solution, particularly througtrret

2. ACCESS TO RIGHTS AND THE POSSIBILITY OF (RE)INTE GRATION OF
DISPLACED PERSONS?®

2.1. The restitution of (private) property
Croatia

The restitution of temporarily occupied housingtsirin private ownership has almost
been completed. According to the data of the MMAT T D early September 2006, of
19,280 cases of occupied houses there remainedli8ntp be solved’ However, the
official government figures do not include the ¢ occupied property claimed by
owners in court proceedings, the cases addressin@ tState Attorney’s Offices, or the
cases of unclaimed property. Thus, for exampldéate April 2006 the OSCE Mission to
the %%pUb"C of Croatia registered 219 cases ofigied houses owned by displaced
Serbs:.

The RLAP network member organizations monitoredesdf cases of occupied property
between January and September 2006, from whichtd be concluded that the number
of cases pending solution is several times bigyan that stated by the MMATTD. Of all
cases monitored by the RLAP network, there was case of restitution of private
property to the original owner in Benkov&cln administrative and court proceedings
involving the restitution of private property toethoriginal owner, the interest of
temporary occupant is still placed above the isteoé the owné¥ and the repossession
of property is conditioned by provision of the himgsto temporary user.

Administrative mechanisms for the restitution déglally taken agricultural land and
business premises have not been established, s@wmers have only one option to
resort to— to institute lengthy proceedings. It is obviousnfr the above that the state
failed to ensure the rule of law in its territonydaaccess to rights on equal footing for all
citizens and without discrimination, by placingexcessive burden upon one category of
citizens in view of the fact that there is no cledirge legal aid system, that those citizens

13 This chapter addresses the issue of access to rights ohip Wibse legal areas that were subject to
individual and joint monitoring by the negovernmental organizations members of the Regional Legal
Assistance Programme.

4 The Ministry of Maritime Affairs, Tourism, Transpaaind Development: The Return of Expellees and
Refugees in Croatia, 7 September 2006

!> The OSCE Mission to the Republic of Croatia: The 2006iéRe- A Report on Croatia’s Progress in
Meeting International Commitments, 9 June 2006, page 15

'® The information of the Humanitarian Centre for Integration Bolérance of Novi Sad; the case of S.S.
et al., concluded by the enforceable decision of the Benkowadchal Court of 6 March 2006, later
confirmed by the decision of the Zadar County Court of 17 2006

" A practice based on paragraph 3 of Article 17 of the Lavreas of Special State Concern



have low incomes or no income at all, the costslired for instituting proceedings, as
well as the fact that the majority of owners $ilé outside the country of origin.

According to the MMATTD, there were only 6 pendingses of occupied agricultural
land in wider area of Benkovac, at the end of RO@5® At the same time, the Serbian
Democratic Forum reported as many as 125 casélegdlly occupied agricultural land
in the same regiolf. At the beginning of June 2006, the OSCE MissioCtoatia was
aware of some 20 cases of illegally occupied afjtical land and business premig@s.
All stated above is supporting the opinion that stede must offer adequate mechanisms
for resolving all identified problems and that itst actively participate in the resolution
of those problems, irrespective of the fact howrtbemplexity or scope are presented on
the basis of the available statistical data.

Moreover, the government has not established anyrastrative mechanisms regulating
the restitution of movable property of displacedspes, placed under the Republic of
Croatia’s temporary administration. Neither wass tlquestion considered within the
Sarajevo process. In other words, the authoritiesewlegally bound to appoint a
commission to make an inventory of the movable ertypfound in abandoned real assets
in the private ownership of displaced persons ahanflats of occupancy/tenancy right
holderg’, and to prevent the destruction of or damage &b snovable property. It has
been noticed that the unavailability of such mogaptoperty inventories potentially
leads to difficulties in presenting evidence in tquoceedings and that it discourages
owners as injured parties from claiming their propéefore a court of law.

Bosnia and Herzegovina

In BiH, laws on cessation of the application of lEms on use of the abandoned property
that are effective at the entity level representlégal basis for return of property to pre
war owners, possessors or holders of tenancy rights

The provisions of these laws are applicable to iwvabte property, including business
premises in private ownership, houses in privateneghip and flats in private
ownership, as well as the flats of occupancy/tepaight holders (“flats”), which were
abandoned after 30 April 1991, regardless of whetie immovable property or the flat
in question was proclaimed abandoned or not. THg condition is that the owner,
occupant or user of the immovable property wasadispssed of that property or that the
occupancy/tenancy right holder was dispossessttedfat.

¥ The Centre for Peace, Legal Advice and Psychosocial tAssis — Vukovar, an intervention of the
representative of the MMATTD at the round table “Chajles in Solving Refugee Problems in the
Republic of Croatia — the Implementation of the Sarajevo Miri@ Declaration on Refugee Return”,
Zagreb, 20 June 2006

9 Data of the Serbian Democratic Foru@iagreb

20 The OSCE Mission to the Republic of Croatia: The 2006ié®e- A Report on Croatia’s Progress in
Meeting International Commitments, 9 June 2006, page 15

% The Law on Temporary Takever and Administration of Propertyite Official Journal 73/95, 7/96,
100/97), the Law on Temporary Occupancy of Flate Official Journal, 66/91, 76/93)



Almost 200,000 housing units were returned to tbeiners in BH. In spite of the high
rate of execution of the positive decisions, loaathorities still tend to hamper in a
variety of ways the execution of decisions on prigpesturn.

Although in BH the deadlines for the restitution of flats exgdir¢here is still a small
number of pending cases. In a large number of npalites all cases were solved.
According to some estimates, there are less thanfl#énding cases of the total number
of submitted claims. These cases are mainly relaetie flats which were subject to
exchange or to the smlled “military apartment$? in the Federation of Bosnia and
Herzegovina.

It is well-known that a certain number of persons from botities submitted no claims
for the restitution of occupancy/tenancy rightshivitthe set time limit. Data on their
number vary from one 1 municipality to another. Roughly speaking, we takking
about some 3% of the total number of-prar occupancy/tenancy right holders. If an
occupancy/tenancy right holder failed to submiteane for return of the apartment within
the prescribed deadline, it is considered thabb@ipancy/tenancy right was terminated
ex lege, whereby the possibility to repossess the flamaerently ceased.

Amendments to the Law on Revoking the Law on AbaedoFlats (FBH) and to the
Law on Revoking the Law on Abandoned Property Re(RS), applying to the return of
military apartments, were adopted in July 2003 lwe t~ederation of Bosnia and
Herzegovina (FBH) and in November 2003 in the Republic of Srpsks)( The
amendments stipulate that the right to repossedktawill not be applicable to
occupancy/tenancy right holders who enjoyed tlgitrin the flats owned by the Defence
Ministry and that such persons will not be consderefugees if they remained in the
professional military service in any armed forcessme Bosnia and Herzegovina after
14 December 1995. In addition, occupancy/tenargiyt tholders of the mentioned status
will not be considered refugees nor will they héive right to repossess an apartment, if
they acquired some new occupancy/tenancy right ooreesponding right from the
former JNA housing stock or the newly establishedsing stocks of the armed forces of
the states which emerged in the former SFRY teyrito

%2 Flats in the ownership of the former Yugoslav People’syA(iNA)

2 |n the “Overview of Access to Rights”, MARRBtability Pact for South Eastern Europe (item 12),
document for Bosnia and Herzegovina, written by Jens Sch@d, (unpublished), it is noted, among
other things, that in the New Strategy Direction, OSCE denmiduedsstablishment of “...legal procedures
applying to the persons who have not submitted a claim forestéution of their socialhpwned flats
within the prescribed deadlines...” This has not been doneHnt®date. Individual attempts to repossess
flats in proceedings before-B courts have yielded no results since the courts invoketiiined deadlines
for submitting a claim, i.e. the deadlines regulated by prppgaws aslex specialis. This problem still
persists.

4 The repossession of the-salled military flats in BH (particularly in the Federation of-B), is today
probably the most serious property issue which has not beeplatein solved, as it involves a relatively
large number of people. Still, there are some signifidaatsions in this connection, namely the Decision
on Admissibility and Merits in Case C8i7-110 of the BH Human Rights Chamber of 11 February 2000;
and the Decision on Admissibility in Case @83 of the BH Human Rights Chamber.



2.2. The reconstruction of destroyed and damaged bsing units in private
ownership

Croatia

Ever since the reconstruction process started oatar, 141,160 destroyed or damaged
houses and flats have been reconstructed. In shedaple of years, most reconstruction
beneficiaries (some 80%) have been displaced citiné Serb nationalit§” According to
the official figures of the MMATTD, in early Septémr 2006 there remained 2,410
outstanding requests for reconstruction assistdtioeever, these figures do not include
or reflect pending second instance cases, the nuwfbehich was 14,787 in 2006,
including 800 repeated appe&is.

The RLAP network intensively and comprehensivelynittved the disposal of pending
cases by the first instance and the second instantieorities, when it comes to
exercising the right to reconstruction assistafite network noted numerous problems
in the work of the competent administrative autliesi’, as well as shortcomings in the
implementation of the principles and provisionstlod Law on General Administrative
Procedure in establishing the right to reconstomctiparticularly in observing the
principles of legality, efficiency, hearing the pes, costeffectiveness, extending
assistance to the lay party, observing deadlinepdssing decisions, and the obligation
to notify a party of the reasons for not passingeision within a legal time limit.

The network did not register a single case whidinsa instance authority competent for
acting upon reconstruction requests concluded wiBli days under the provisions of the
Law on Reconstruction. First instance proceedirgsnally last for over a year, in some
cases three to four years, and sometimes even#hore.

Decisions in second instance proceedings are rssepawithin a reasonable time liffit
either (the law stipulates that these decisionsilshibe passed within two months of the
day of appedf at the latest). The network also noted the-abservance of the legal

% The Ministry of Maritime Affairs, Tourism, Transporhe Development: The Return of Expellees and
Refugees in Croatia, 7 September 2006

% The Ombudsman of the Republic of Croatia: the 2005 Work Repge, ia

? The County State Administration Offices — the Services Spatial management, Environmental
Protection, Construction and Property Rights Issues asrgtieénfstance authorities, and the Office for the
Reconstruction of Family Houses as the second instance aythorit

28 An illustration of this is the case of J.B. who subedite request for the reconstruction of her family
house in Vukovar on 15 July 1998, which was denied in a firstniostdecision in 2003. Despite two
interventions to expedite the appeal procedures, they hsteel Itor three years already, which means that
the procedure as a whole has lasted for eight years rwmv{eéntre for Peace, Legal Advice and
Psychosocial Assistance — Vukovar).

29 For instance, the pending cases of G.M., reconstruction rijak— the appeal submitted on 15 May
2001; R.M., reconstruction ilasma — the appeal submitted on 24 March 2003; S.M., recdisirirc
Slatina — the appeal submitted on 12 September 2003; Lj.S. nemtiost in Orahovica — the appeal
submitted on 2 October 2003; K.Dz., reconstruction ind@hki+ the appeal submitted on 22 December
2003, etc. (the Humanitarian Centre for Integration and Tolerah®m/i Sad)

%0 Article 247 paragraph 1 of the Law on General Administra@irecedure

1C



provision under which the official in charge of theoceedings is obliged to notify the
party in writing, within 8 days upon the expiry thie deadline for passing a decision, of
the reasons for which the decision has not beesedaand of the action to be undertaken
in order to pass it In addition, the first instance authorities conemétfor the
reconstruction of family houses more often than igabre the written requests of the
persons applying for reconstruction to expeditepifteeedings.

Second instance adjudications point at the lowgasibnal quality of the first instance
proceedings in adjudicating reconstruction requeSgsious mistakes are made in re
establishing the facts which are relevant for degidupon requests and which were
incompletely or wrongly established in the previgusceedings. Apart from that, the
competent authorities do not observe the rulesrofquure and as a consequence the
enacting terms of the challenged decision are ande contrary to the rationale. This is
why the legal provisions regulating supplementarycpeding® are often applied, in
order to overcome the noticed shortcomings, whicblopgs the second instance
proceedings.

There are numerous cases of appeals lodged dugedfisial or incorrect assessment of
the degree of damage inflicted on housing facditi€hus, for instance, in a number of
analyzed cases it turned out that during investigahe competent County commission
for thesisnventory and assessment of war damagedenisfied damaged facilities and
owners:

One of the most frequent reasons for lodging arealpggainst first instance decisions is
the beneficiary’s dissatisfaction with the assesgnoé damage to housing facilities, as
established by competent commissions, particularlyhe case of the third or fourth
degree of damage, which determines whether recmtistn will be organized and
implemented by the owner (facilities with the firsecond and third degree of damage) or
by the competent ministry (facilities with the ftlurfifth and sixth degree of damage).
When the second instance authority allows suchpgea, in the decision overruling the
first instance decision it actually points to theed for the first instance authority to
supplement the proceedings, which means that thepetnt commission should
reassess the degree of damage. Competent comrmsissiennormally very slow in
responding to such requests.

The Law on Reconstruction stipulates that only ¢happlicants who resided in the
facility — subject of the reconstruction request, until tegibning of armed conflicts in
1991, should be eligible for reconstruction assista Therefore, reconstruction requests
had to contain, among other things, proof of thgliapnt’'s permanent residence address
in a particular region until the outbreak of armeahflicts. The competent County

31 The provision of Article 296 of the Law on General Admimite Procedure

32 Article 242 paragraph 1 of the Law on General Administra@isecedure

3 Anillustration of this is the case of C.I. in Udbiknicipality (the Association Gorica — Korenica); and
the case of O.M., the place of Crno Vrelo in Slunj Munikipalthe Serbian Democratic Forum
Belgrade).

11



Reconstruction Office is obliged to acquire thisqi® By monitoring different cases,

the network noticed that in a number of them thihanty in charge of reconstruction

requested that the applicant should acquire prbogsidence on his own, which is in
contravention of the relevant provision of the Law Reconstruction, as well as of the
principle of costeffectiveness in administrative procedtire

The network also noticed that applicants encoudteegious problems in proving facts
related to their prevar residence. Furthermore, there were cases fareliit standards
applied in evaluating residence certificates aseama of evidence in reconstruction
request procedures. In other words, these cetgficare sometimes considered less and
sometimes more credible in relation to other meafnevidence. Some analyzed cases
indicate that regardless of whether a residend#icate is considered to have a higher
guality of evidence in relation to other means watlence or whether some other means
of evidence is considered to have a higher qualitgvidence in relation to a residence
certificate, the result is the samedismissing the reconstruction requ&stinder the
principle of free evaluation of evidence, the autiyan charge of the procedure is not
bound by a selection of means of evidence, i.@rimciple all means of evidence are of
equal quality (e.g. the residence certificate,inesties of parties or witnesses, other
documents indicating that the applicant did orrthti reside in the facility- subject of the
reconstruction request, i.e. that the applicant alidlid not permanently reside in the
facility in order to satisfy his/her housing neeét.). In the rationale of the decision on
(non)recognition of the reconstruction right, trempetent authority is, however, under
the obligation to exhaustively list specific reas@nd circumstances which served as a
basis for giving priority to one particular piecé evidence and considering it more
credible than others, which was rarely the cageactice.

The RLAP network registered at least one more>¢asevhich the competent County
Offices for Reconstruction requests that the applicshould submit a certificate of no
criminal record for himself and the members of family listed in the reconstruction

3 Article 16 paragraph 2, item 8 of the Law on Reconstruction

% Article 13 of the Law on General Administrative Procedtifdie procedure should be conducted fast
and with minimum costs and time consumption for the partyather persons involved in the procedure,
nevertheless in such a manner so as to acquire all thetéssary for the regular establishment of facts and
adoption of a legalipased and correct decision.”

% An illustration of this is the case of B.J., reconstruciioiukovar, in which the Vukova$rijem County
Reconstruction Office was of the opinion that the certédigaroving that the beneficiary did not reside in
the facility — subject of the reconstruction request, uhéloutbreak of armed conflicts in that region, was
a more credible means of evidence than the testimonidseofiitnesses heard in the proceedings, who
claimed that the applicant resided in the facility in ¢oesuntil the beginning of armed conflicts in the
region, and based on such evaluation of evidence dismissed the rmtfsplieaonstruction request. Quite
the opposite is the case of M.K. from K.; under the decisibiCroatia’s Constitutional Court (U
111/3837/2004) dismissing the applicant’'s constitutional ptaint, the residence certificate was not
evaluated as a credible means of evidence in relation to miens of evidence, so that the applicant’s
reconstruction request was dismissed. The Civil Rightseftrej Sisak has 3 registered cases in which
neither the party’s identity card nor the residence certificmiged by the Ministry of the Interior were
considered admissible evidence proving that the party residbd house in question, as a result of which
the reconstruction requests were denied.

37 The Sibenik-Knin County Reconstruction Office in the case of M.B., reaatibn request in the place
of Baljka (the Humanitarian Centre for Integration and Tolexanblovi Sad)
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request, which, in fact, is the obligation of thempetent office under the Law on
Reconstructioff. Under the Law on Reconstructfdracquiring this proof is necessary
since a person who received an enforceable sentente criminal offence described in
Article 3 paragraph 1 of the Law on General Abolitiis not eligible for reconstruction.
The request to acquire a certificate of no crimiradord for the applicant's family
members violates the provision of the Law on Retransori® in view of the fact that
limiting the applicant’s rights to reconstructionedto the mentioned criminal offence is
not applicable to his family members as well.

In some of the analyzed cases the reconstructificesfof Zadar, LikeSenj, Sibenik-
Knin and BjelovaiBilogora Counties requested the applicant to sulanpihotocopy of a
Croatian citizenship certificate and a valid Craatidentity card for himself and all
members of his family. This, however, is not préset by the Law on Reconstruction
and it makes the reconstruction right conditional @roatian citizenship. The 2000
Amendments to the Law on Reconstruction were aiatgdter alia, enabling even those
owners or ceowners of the houses destroyed or damaged in war,were not Croatian
citizens but had residence in the Republic of Gaoat 1991, to return to Croatfa.
Furthermore, the reconstruction of a destroyed anabfed house is one of the basic
conditions for the physical return of refugees Vikie abroad and for issuing a residence
certificate and an identity card with the addresthe reconstructed family house.

There were also cases in which some County Recmtisin Offices requested, as a
condition for exercising the right to reconstruntibat the applicant and members of his
family should submit a certificate on their refugstatus in the state in which they
currently residé® The competent offices explain these unlawful astiby the fact that
when a refugee acquires foreign citizenship, €.¢h@ Republic of Serbia, and is issued
an identity card in the country of new citizenship/she is integrated in another state and
has a new residence in it. The Law on Reconstmi&iovisages that the persons eligible
for reconstruction are the owners or@oners of the residential buildings destroyed or
damaged in war, protected lessees in the flatsdget buildings, and the owners of other

3 Under Article 16 paragraph 6 of the Law on Reconstructiongdngpetent county reconstruction office
is obligedex officio to acquire proof that the applicant did not receive an enfoleasgntence or that no
charges were pressed against him for the criminal offerszibed in Article 3 paragraph 1 of the Law on
General Abolition (e Official Journal 80/96).

39 Article 5 paragraph 2 of the Law on Reconstruction

“0 Article 5 paragraph 4 of the Law on Reconstruction

“1E.g. in the case of R.J., reconstruction in Knin, in whitgSibenik-Knin County Reconstruction Office
dismissed the reconstruction request in the first instandbeapplicant did not have Croatian citizenship.
In the case of M.V., reconstruction in Bjelovar, the BjaleBilogora County Reconstruction Office
dismissed the reconstruction request in the first instantieeagpplicant did not have Croatian citizenship.
In the appeal procedures the appeal was successful sinceplicargthad received Croatian citizenship in
the meantime (the Humanitarian Centre for IntegrationTaerance Novi Sad).

“2 Article 4 paragraph 2 of the Law on Reconstruction

“3E.g. the cases of reconstruction requests dismissed Battwac County State Administration Office
the Service for Spatial Management, Environmental Protgc@onstruction and Property Rights Issdes
the Slunj Branch Office and the Li#&en) County State Administration Officethe Service for Spatial
Management, Environmental Protection, Construction and ProRaghys Issues, where the applicant has
the Serbian identity card, i.e. if he/she does not haugeefstatus in Serbia (the Humanitarian Centre for
Integration and Tolerance — Novi Sad)
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destroyed or damaged material goods, who are @roattizens, as well as the persons
who had residence in the Republic of Croatia in1199regardless of their present
residence or refugee status recognized to thermathar state. Such conduct of the
competent authorities could have an adverse effiedhe return process in view of the
fact that the person who has submitted a recorigirucequest has at the same time
expressed a wish and intent to return to and pegnthnsettle in the country of origin.

Bosnia and Herzegovina

Ever since the signature of the Dayton Peace Ascsothe 260,000 housing units have
been reconstructed, out of which over 170,000 tjinalonations.

In Bosnia and Herzegovina the right to reconstamctis regulated by the Law on
Refugees from B4 and Displaced Persons in-HB*® There are also entity laws
confirming and regulating the right to reconstrocti The law does not envisage any
deadline by which reconstruction requests shoulsubenitted in BH.

The cost of reconstruction of the remaining destdoynd damaged housing stock is
estimated, according to the degree of damage estatlin the field, at around 2.5
billion KM or around 1.25 billion euros.

On 25 June 2004, the Ministry for Human Rights Raefugees issued an appeal inviting
refugees from BH, displaced persons in-B and returnees to apply for reconstruction
and return to BH.

The RLAP network noticed omissions when it comesnforming the citizens of the
reconstruction projects in the places where paéntturnees possess damaged or
destroyed real assets and where they have haeémesidefore the armed conflicts in B
H. Public announcements are posted on ndi@ads of BH municipalities and
publicized at least in one daily newspaper of eaatity. However, the announcements
are available only for displaced persons ¥HBbut not for the majority of refugees
residing in other statesparticularly in Serbia and Croatia. In that serbe RLAP
network noted omissions in keeping the refugeesrinéd of public appeals to apply for
reconstruction in BH, which has resulted in their missing the deadlife application
and inability to return.

4 Article 4 paragraph 1 of the Law on Reconstruction
“5 The Official Gazette of B-H, No. 23/99; 21/03; 33/03
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2.3. Access to housing care and “property” rights by former holders of
occupancy/tenancy rights to sociallpwned flats

Croatia

The rights arising from the former institute of apancy/tenancy right in the Republic of
Croatia do not have the legal status of acquiredpgnty rights for former

occupancy/tenancy rights holders, whose occupara#icy rights were terminated
during their displacemefif Unlike in Bosnia and Herzegovina, the facts of edm

conflicts, direct or indirect pressures to leavéher existence of a wellbunded fear were

not accepted as legally relevant for recognizing jistifiability of the absence of an
occupancy/tenancy rights holder from the flat toickhhe/she had that right. The
guestion of potential pecuniary or other kind ofmpnsation for displaced
occupancy/tenancy right holders has remained onethef open issues in the
implementation of the process initiated by the igrof the Sarajevo Declaration. The
legal and political framework and mechanisms fephetion of this issue in the Republic
of Croatia have not been established.

The network member organizations were intensivebnitoring the status of at least 8
cases related to the terminated occupancy/tenagiats r which are at different stages of
judicial proceedings. Out of five cases involvingawbuits for terminated
occupancy/tenancy rights, three are before theedupiCourt of the Republic of Croatia
in the procedure of judicial review, while in t¥bfirst instance decisions are still
pending.

In two case¥, in which the occupancy/tenancy rights were neseoked from displaced
persons by virtue of a court decision and in wipelities requested to enter into lease
agreements for the apartments concerned, positacipe of the Constitutional Court of
the Republic of Croatia was observed. In two oflgsision2’, the Constitutional Court
took a stand that the time limit for the conclusiohthe Agreement on Lease of
Apartments, set out in the Law on Lease of Aparts)és not a preclusive time limit. In
other words, first instance courts had first takenopposite stand and on those grounds
they refused claims for the conclusion of leaseeagents filed by displaced holders of
occupancy/tenancy rights. First instance courtsewsdrthe opinion that plaintiffs had
occupancy/tenancy rights on the effective datenefltaw on Lease of Apartments, but
they lost that right by unjustifiably missing themé limit for entering into lease

¢ Former holders of occupancy/tenancy rights to soetlped flats were recognized as holders of
property rights in Bosnia and Herzegovina, but that was not theirc@@matia. Therefore, this issue is
dealt with in Chapter 2.3. Access to housing care and “propeigtits by former holders of
occupancy/tenancy rights to sociatiywned flats, in order to draw a distinction relative to issueth®f
restitution of property that was privately owned before deggteent, which are dealt with in Chapter 2.1.
4" This affects around 30,000 households or around 100,000 persons.

8 Before Municipal Courts in Split and Rijeka

49 The case of S.K. tried before the Municipal Court in Vinkoaetl the case of V.U. tried before the
Municipal Court in Virovitica (the Civil Rights Projecukovar and PRAXIS — Belgrade)

* Decisions of the Constitutional Court of the RepublicCobatia no. U-IH 2300/2003 of 2 February
2006 and no. U Il — 1037/2002 of 20 October 2005.
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agreements. On the basis of these judgements ofCtmstitutional Courts, County
(second instance) courts started to reverse thgejudnts of Municipal (first instance)
courts and to refer cases back to them for receraidn. On the example of one of the
two monitored cases, the RLAP network has obsetivechcceptance of the practice of
County courts and the mentioned stand of the Cotistnal Court by the first instance
court. To be precise, the Municipal Court in Vinkgvpronounced a judgement in a
retrial on the annulment of a lease agreementthatconcluded between the respondent,
the town of Vinkovci, and the user, and orderedttiven of Vinkovci to enter into a lease
agreement for the flat with the plaintiff, a disptal holder of the occupancy/tenancy
right>! This precedent has opened a possibility for alinfer occupancy/tenancy right
holders, whose rights were never cancelled by &idfifinal judgements, to repossess
their flats by taking legal action for entering tentract on lease.

In one case, legal aid was provided to a parfer filing a complaint with the
Constitutional Court of the Republic of Croatia imga the judgement of the County
Court in Osijek of February 2006. That judgementlef County Court confirmed the
judgement of the Municipal Court in Osijek of 200By virtue of which the
occupancy/tenancy rights of the party concerneckwigmminated. This case is interesting
because, on the strength of the judgement of theidvpal Court in Osijek of 2002, the
party is again physically in the possession offtagrfrom which she was earlier forcibly
evicted. Pending the final decision of the Consthal Court, the party will not be
forcibly evicted from the flat concerned, which @oms the compliance with the
decision of the State Attorney’s Office of the Rilziof Croatia of October 2005 on the
moratorium on the execution of evictions of forroecupancy/tenancy right holders who
still reside in stat@wned flats.

The Government of the Republic of Croatia has agtbpto housing schemes for former
occupancy/tenancy rights holders who have filedrdafor return. The first scheme is
governed by the Law on Areas of Special State Qonee2000/2002 and it covers the
former waraffected areas, while the other one is regulate@byernment Conclusions
of 2003 and 2008 and it covers the areas outside the formerafiected areas, that is,
outside the areas of special state concern (ASB&Jpite the fact that a considerable
amount of time has elapsed since the adoption tf bchemes, before October 2006,
only a few cases of provision of housing care ttugee and IDP Serbs, former
occupancy/tenancy right holders, whose rights wereninated by virtue of a court
decision or by the force of Laly were registered. According to the data of the

*! The case of S.K, the judgement of the Municipal Couliitkovci of 7 June 2006 (the Civil Rights
Project- Vukovar and PRAXIS — Belgrade)

2 The case of S.J. from Osijek (the Centre for Peacell4adyice and Psychosocial Assistanvekovar)

*3 The Conclusion on housing care for returnees who do not own a boasflat, and who used to live in
socially-owned flats (former occupancy/tenancy right holders) froemnateas of the Republic of Croatia,
which are outside the areas of special state concern o2008gThe Official Journal, no. 100/03) and the
Conclusion on the Implementation of the Housing Care Progeamith respect to flats outside the areas
of special state concern of August 2006¢ Official Journal, no. 96/06).

*¥ The Law on Lease of Apartments in the Liberated Aréhs Qfficial Journal, no. 73/95)
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MMATTD of September 2008, a total of 8,921 applications for housing caredayner
occupancy/tenancy right holders are still unresbhaad that requires the securing of not
more than 7,000 housing units. According to the MMD, 2,953 families of former
occupancy/tenancy right holders have been providigd housing care in the ASSC,
mostly in reconstructed flats in the territory béttown of Vukovar, while another 1,428
applications are still pending of users who arealy temporarily residing in flats, and
3,068 applications of users for whom the housirgijifees for accommodation are to be
secured. By analyzing data gathered by the RLARvorét it can be concluded that
housing care for former occupancy/tenancy rightéd in the ASSC, with the exception
of the town of Vukovar, is still at its initial sja. Thus, for instance, in the areas of the
Karlovac and Sisakoslavina counties, the cases of providing housiage to just one
person in Hrvatska Kostajnica and one in Glina weterded; to five persons in Vojnic;
and to two persons in PetrinfaFrom the available statistics it is not possibl@tecisely
determine the number of persons provided with hmgusiare, who resided outside the
Republic of Croatia at the time of filing the amaliion.

The Law on Areas of Special State Concern and tliel®®ok on the Order of Priority of
Housing Care in the ASSCof 25 September 2002 provide for five categoriés o
person¥ who have priority in housing care in the ASSC. haligh former
occupancy/tenancy right holders are ranked asaWwest priority category for housing
care, the Constitutional Court of the Republic ebaia, in its Decisiot! took a stand
that there may be no competition for precedenceltaining housing care among
persons belonging to different categories; instehts competition is taking place
exclusively among persons belonging to the samegoag, based on the criteria laid
down by the Rulebook on the Order of Priority. Tingtwork has been continuously
noting that County Offices responsible for houstage issuéf are not guided by the
mentioned Decision of the Constitutional Court #mat former occupancy/tenancy rights
holders are placed at the bottom of the priorgy dif persons with the right to priority in
housing care. Furthermore, the process of detemgiihousing care priority lists is non
transparent, because the information on the mdtirodetermining the score for drawing
up priority lists, as well as the order of pricegi are not publicly available.

The network has registered an example of unegeatrirent by competent government
agencies deciding on the ranking on the priorgyih the cases of persons who are in the
same position. Thus, for instance, in the territofythe Municipality of Vojni¢, in a

> The Ministry of Maritime Affairs, Transport, Tourism ande@lopment: Return of Expellees and
Refugees to Croatia, 7 September 2006.

% Data from the Civil Rights ProjeetSisak

> The Official Journal, no. 116/02

%8 1. Temporary users of another person’s property reclaimeuebyviner for possession and use; 2. Other
temporary users of another person’s property; 3. Persapsawdated in expellee settlements and other
forms of organized accommodation; 4. persons returning to fivener place of residence or settling in
areas of special state concern; 5. users of flats ochvdticupancy/tenancy right was terminated pursuant
to the Law on Lease of Apartments in the Liberated Amadjshed inThe Official Journal, no. 73/95.

% Decision UI1/3255/2004 of 10 November 2004

% Regional (County) Offices of the Directorate for ExpedieReturnees and Refugees
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sizeable number of cases, it was observed thahabees purchased by the APN and
which are stat®wned are allocated for use to persons who haeadyrexercised the
right to housing care in other state/ned housing units or who own their own housing
units; or these are displaced persons who havereestheir property in Bosnia and
Herzegovina, or who have sold it, or who own propen Croatia, which is all in
contravention of the provision of Article 38 of thaw on the ASSE*

In contacts with some local sefjbvernment units in the Sis&koslavina and Karlovac

counties, it was observed that the competent ragjiofiices do not obtain opinions of
local selfgovernments in the process of deciding on housarg,cso in this manner,
despite the interest of certain units, for instadogi¢ Municipality, local communities

are prevented from issuing their opinions on ptiesiin providing housing care. Such
conduct of competent regional offices is in congration of the provision of Article 19 of

the Law on the ASSE&

The network member organizations also recordedrdstieg responses from the
MMATTD - the Directorate for Expellees, Returnees and Refsigin which as a
response to appeals against the silence of adnaitnist, that is, the failure to issue a
decision on the right to housing care in the AS8Ghe time limits prescribed by the
Law on General Administrative Procedure, the “omiriiof the MMATTD is presented
that there is no basis for lodging an appeal, sinisea legal matter which is governed by
the Law on the ASSE It is necessary to mention here that the Law @nABSC has
laid down the right and prescribed the requiremédotshousing care, but it does not
govern the procedure for issuing decisions on fdpgdlications, which is governed by the
Law on General Administrative Procedure.

Before the expiry of the time limit for the filingf applications of housing care by former
holders of occupancy/tenancy rights in the aredsidei the ASSC, on 30 September
2005, a total of 4,425 applications were filed. éwting to the data of the MMATTD,
out of the total number of applicants, 2,046 reside&erbia and Montenegro, 667 in
Bosnia and Herzegovina, 1,157 in Croatia, and I9®ther countrie&’ "Intensive"
implementation of the housing scheme outside th8@Started in late 2005. Until early
September 2006, 2,200 applicants were invited goonal offices of the Directorate for
Expellees, Returnees and Refugees for the purposgamining their applications and
determining their eligibility for housing care ougts the ASSC. Around 700 applicants
responded, while in 189 cases the right was graemedapprovals for housing care were
issued. Fifty flats were purchased in Zagreb, Rskarlovac and Rijeka for the needs of
provision of the housing care to 50 families. TheAR network does not have the
information on how many lease agreements were adadl with applicants outside the

®1 The Civil Rights Project — Sisak has information oro8@ such cases

62 |nformation from the Civil Rights ProjeeiSisak

8 For instance, the case of M.B., a displaced person frimko\Vci, residing in Vukovar, a communication
by the MMATTD of 13 June 2006 (the Centre for Peace, Legal Admik Psychosocial Assistanee
Vukovar)

 The Ministry of Maritime Affairs, Transport, Tourism andeilopment: Return of Expellees and
Refugees to Croatia, 7 September 2006.
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ASSC, in how many apartments people moved, and mamny granted applications
involve applicants with refugee status, who residiside the Republic of Croatia.

The applicants that were invited to regional offiogere offered three possible time
limits for housing care: 6 months, one year or fwears. However, in the Conclusion on
the Implementation of the Programme for HousingeGaith respect to flats outside the
areas of special state concern of August 2006 tbeefBment has fixed 2011 as a
deadline for successive construction, purchasktsf &nd housing care!?

The problem of norwompliance with the time limits prescribed by thew_on General
Administrative Procedure was also observed in thegrures for examining applications
for housing care outside the ASSC. The main legaktion which has remained open,
and which is related to the examination of the i@pibns concerned, is a fact that the
objective right of the applicants is regulated bstue of the Conclusion, rather than a
law, which constitutes the only legal framework &stablishing one’s objective right.
This calls into question the existence of legatairty and effective remedies, as well as
the possibility of judicial protection.

A specific problem is posed by the fact that theiés responsible for deciding on the
right to housing care are taking their decisions tie form of notices on the
recommendation concerning the right to housing .cifese notices do not contain
instructions on legal remedies available to partieeg are not satisfied with a negative
recommendation concerning the right to housing,cahgch is in a way understandable,
since the notice on the recommendation does ndatitate a legal deed against which
administrative proceedings could be conduftedy deciding on the right to housing
care in the form of a notice on the recommendatmmcerning the right to housing care,
discontented parties lose every possibility foeetifze legal protection, and they are also
denied the right of appeal. In other words, undier taw on Administrative Litigation,
administrative litigation may be instituted onlya@gst an administrative deed, and it is an
act by which government agencies and organizatiothe execution of public powers,
decideeeon the right or obligation of individuals organizations in an administrative
matter:

Serbia

One’s own housing, as indicated in the Nationaht8gy of the Government of the
Republic of Serbia for Resolving the Problems ofugees and Internally Displaced
Persons, is the most important precondition foallaategration of refugees. A majority
of refugees living in Serbia do not possess thein eiousing. Namely, only 18% of
refugees and a mere 7.6% of IDPs in the Republ®edbia have their own housifg.

® Pursuant to Decision of the Administrative Court of thepiiblic of Croatia no. U$2265/97, of 10
December 1999, the Notice of the Office for Expellees anddeek...is not an administrative enactment
¢ Article 6 of the Law on Administrative Litigation

" The National Strategy of the Government of the RepubliSerbia for Resolving the Problems of
Refugees and Internally Displaced Persons
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The Strategy for durable solutions to the houssmye of refugees and IDPs envisages
the possibility of raising funds for that purposeough international donations, the state
and local community funds and resources contribbiedefugees and IDPs themselves.
So far, around 3,000 housing units have been sédorerefugees in Serbia, of which
more than 85% of the total value of the mentionedl estate was financed out of
donations. Out of the total number of secured hmusnits, a significant part are housing
units built with active participation of refugeesther through selfelp construction or
combined construction.

The National Strategy provides for different modfds ensuring durable housing for
refugees and IDPs:

- The first model envisages leasing (renting) aladéeowned family house or flat;

- The second model envisages allocation of construénd and/or building material for
the construction of a family house;

- The third model envisages the extension of {mrgh housing loans on favourable
terms collateralized by mortgages on the constouitats;

- The fourth model envisages the use of the exisbipigpn for accommodation in the
social welfare system, particularly through themdton of collective centres and other
public facilities into homes for the elderly, argktconstruction of new and expansion of
the existing specialized institutions for the magdherable and the handicapped.

The intention of the proposed amendments to the bawRefugees is to regulate the
issue of resolving housing problems of refugees dace opted for local integration as a
durable solution.

The proposed amendments to the mentioned Law gevigee following manners for
meeting the housing needs of refugees:

- allocation of stat®wned housing units for use over a specified pesidine;

- lease of statewned housing units over a specified period of fime

- purchase of statewned housing units;

- provision of financial assistanée;

- extension of earmarked loans;

- through various donor programmes.

With respect to the proposed obligation of refugeescfinance the purchase of flats,
while taking into account agreements concluded vdtnors, the intention of the
lawmakers was to point to the need for solidarityoag refugees in the fulfilment of
their housing needs.

Having in mind very limited resources for the fliffent of housing needs of refugees in
Serbia, it is necessary to establish detailed r@itéor determining priorities in the
fulfilment of needs for housing care, so that tesigtance is provided to those who need
it the most.

% For improving housing conditions, procurement of building matesiatfe commenced construction,
purchase of rural houses with small individual holdings

20



Bosnia and Herzegovina

In Bosnia and Herzegovina apply entity laws ondlssation of the application of laws
on the use of abandoned property, which constautegal basis for the restitution of
property in BH to prewar owners, occupants or occupancy/tenancy riglieins.

The provisions of these laws apply to immovablepprty, including privatehowned
business premises, privatadyvned houses and privatetyvned apartments, as well as
apartments to which there is an occupancy/tenaghby, but which were abandoned after
30 April 1991, irrespective of whether a privatelyned property or flat was proclaimed
abandoned. The only condition is that the ownecupant or user of the real estate was
dispossessed of the real estate or that the holdéme occupancy/tenancy right was
dispossessed of the flat. In Bosnia and Herzegoviglats were recognized to individuals
and almost all housing units returned, includingrapents to which there was an
occupancy/tenancy right, and private property. ®hy open issue involves flats that
were owned by the former Yugoslav People’s Army AJNthe soecalled “military
apartments”.

The RLAP network monitored the status of at lelaste cases related to the restitution of
military apartments. In two cases, proceedinggdpossession of military apartments in
the territory of the Entity of the Federation of $a and Herzegovina are still in
progress and not all available legal remedies limen exhausted, nor has a complaint
been lodged with the Constitutional Court of Bosaial Herzegovin& In one case, the
parties have a positive decision of the CommiswoiReal Property Claims of Displaced
Persons and Refugees (CRPC) on the restitutionnobcaupancy/tenancy right to a
military flat, and there is also a conclusion or taxecution of that decision. The
conclusion on the execution was suspended, thah#édlenged by the owner of the flat,
the Ministry of Defence of Bosnia and Herzegovimaearly 2006, an appeal was lodged
with the newly established Commission for Real BrggpClaims of Displaced Persons
and Refugee® In relation to the repossession of military flatjigher interest of parties
in the outcome of filed requests for review of nagadecisions of the former CRPC by
the newly established CRPC was noticed.

Also monitored were at least three representataseg in which parties sent claims for
restitution of occupancy/tenancy rights to the cetapt body in Banja Luka by mail, but
these claims were never registered by the compéiety. Proceedings for resolving
these cases are still in progress.

% The cases of International Lex — Banja Luka
" The case of the Balkan Centre for Migration and Humaaitakitivities- Belgrade

21



2.4.Acquired rights and compensation for damage
Croatia
Convalidation

The entry into force of the Law on Convalidatiyrin 1997, has enabled persons who
realized working years in the parts of the RepublficCroatia which were under the
protection or administration of the United Natitnso file claims for validation of
working years for pension benefits by the CroatR&publican Fund for Pension and
Disability Insurance of Workers, at present the dlem Pension Insurance Fund
(HZMO). Although not provided for by the Law on Gatidation, the time limit for the
submission of relevant claims expired on 10 Ap899, pursuant to the provision of the
Decree on the Implementation of the Law on Conwadilich for administrative areas of
labour, employment, pension and disability insuedficThe Decree stipulates as a
requirement for convalidation of working years p@nsion benefits the possession of the
status of a contributor registered in the relevaabrds of the bodies of pension and
disability insurance, which were active in the l@ditNations protected or controlled
areas.

Despite the fact that a large number of displacadgns, due to subjective or objective
circumstances, missed the time limit for the filimigworking years convalidation claims,
the Republic of Croatia has not allowed an exteansibthe time limit for the filing of
claims. The issue of extension of the time limit floe filing of convalidation claims is
one of the open issues discussed within the Sargjescess. This issue has also been
highlighted as a sheterm priority in the Accession Partnership procegth the
European Union. Specifically, the Decision of thedpean Council of 20 February 2006
sets out, as one of the political priorities of thecession Partnership, “Reopen the
possibility for convalidation claims and review applications made since expiry of
previous deadline’™

By monitoring cases in progress, the RLAP netwoak bbserved a nestandardized
practice in the work of the competent administetibodies with respect to the
application of the principle of hearing withessesaaneans of evidence in administrative
procedures in those cases where written documentath working years for pension
benefits is either unavailable or destroyed. Thestnfeequent reasons for negative
decisions on submitted working years convalidattaims is lack of relevant written

. The Official Journal, no. 104/97

2 During the military conflict, areas controlled by the loBatb paraauthorities, the former Republic of
Serbian Krajina

3 The Official Journal, no. 51/98

" Official Journal of the European Union: Council Decision of Rbruary 2006 on the principles,
priorities and conditions contained in the Accession Partqensith Croatia and repealing Decision
2004/648/EC (2006/145/EC); 3.1. Short term priorities, Politicéeria, Regional Issues and International
Obligations, 25 February 2006
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evidence, nomecognition of the contents of the employment rdsorbooklet,
participation in paramilitary units and the missksédline.

The time spent in paramilitary units is not subjexrtconvalidation. In practice, many
cases were registered which involve fienognition of the total number of working years
for pension benefits to those who spent a certanog in paramilitary units, including
those working years for pension benefits, whichgbeson concerned did not realize as a
member of paramilitary units. Although the practafethe Administrative Court has so
far been negative for parties with respect to idsse, a fairly large number of individual
cases are still pending before the Administratioai©

Bosnia and Herzegovina
Compensation for Damage the Republic of Srpska (RS)

The most important piece of legislation in RS wiglgard to the subject of compensation
for damages is the Law on the Exercise of the Rigi€ompensation for Material and
Non-material Damage inflicted in the period of war @giems from 20 May 1992 to 19
June 1996° This Law governs the procedure, requirementserigitand manners of
compensation for damage to persons to whom thé¢ tagtompensation for material and
nonmaterial damage has been recognized by virtuenaf &ourt decisions, as well as to
persons with respect to whose claims the procesdmgcompensation of damage, the
procedures for reaching eat-court settlements and the proceedings for regugjétie
compensation for damage to companies and othet &gaies in the period of war
operations from 20 May 1992 to 19 June 1996, have been concluded by final
decisions. Accordingly, this piece of legislatiomvers not only ongoing judicial
proceedings initiated by previously filed claimsit lalso the obligations to compensate
damage established by enforceable court judgements.

Such legal arrangements give rise to serous dilesrabaut fundamental principles of the
legal order, because in the adjudicated court msatte have a situation of interference of
the executive branch with the judicial branch ofwpg since the accepted legal
arrangements obviously change the contents of gaodgements in matters involving
claims for damages, in which the respondent (theuBkc of Srpska) has been put under
an obligation to pay damages in cash. In such angrathe constitutional standard of the
division of power, which prevents arbitrary intedace of one branch with the other, is
directly violated. Furthermore, such an approactossly calls into question the equality
of citizens before the law, since there is an obwidifference in the position of the
injured parties in whose favour enforceable judgas@ere executed, relative to those
injured parties to whom the controversial Law wi# applied. The issue of financial
ability of the debtor is a very serious problemf kuis difficult to imagine that this
problem can be solved by not observing the fundéaahésgal standards.

In the existing judicial proceedings in which firdécisions have not been pronounced,
the procedure of owdf-court settlement is carried out by the RS Publitodey’s

S The RS Official Gazette, no. 103/05
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Office. The point of the institute of cuf-court settlement is for the opposing parties to
arrive at a solution, through negotiations anddaching a compromise, which will result

in the conclusion of the owf-court settlement procedure and the terminationhef t

dispute. Nevertheless, since the Republic of Srpskes legislation precisely regulates

the amounts of compensation for damage, for the dbsa close relative, compensation
for nonrmaterial damage for sustained physical pain andiahgecause of diminished

vital activities, disfiguration or fear, the insiie of settlement essentially becomes
pointless, and settlement is reduced to consemhegredetermined conditions of the
respondent.

Under the above cited Law, the compensation for deenmage will be made by issuing
bonds with maturities of up to 50 years. The esthbl obligations would cover only the
principal, without interest. Such legislative agament seriously calls into question
fundamental principles of property rights protetio

Compensation for Damagesthe Federation of Bosnia and Herzegovina (FBIH)

Under the explicit provision of the Law on Estabiigy and Realizing Claims Arisen
during the State of War and the State of Immedidte Threaf,® the right to claims for
damages pertains to legal and natural personshéodamage inflicted in terms of the
provisions of the Law on Contracts and Torts, tteavlon Defence, the Law on the
Manner of Securing Foreign Exchange for the DefaBwgget, the Law on the Defence
of the Croatian Republic of Herz&psnia, the Decree on the Criteria for Assignmént o
Individuals and Material Resources for the Need$idD and other DefeneRelated
Needs. All claims have been converted into the Flidlic debt under the provisions of
the above mentioned regulation.

In case law, despite judgements in favour of pitntwhich put the state under an
obligation to provide compensation for damage bylking the provision of law on tort
liability, it often happens that court judgemenasicot be executed because of the lack of
budget resources. Such conduct is in contraventibrihe provisions of the Bi
Constitution and Article 6 of the European Convemton Human Rights, since the fair
trial principle includes the right to enforcemerittioe final court decision, the right to
access to courts as well as the right to an etfedtigal remedy.

The existing legal framework in-B, in the part that governs the issue of stayirgy th
execution of court decisions, has not been harnednizith the relevant international
standards, which mandates its urgent rescissiogpticement by new laws. The practice
of the Constitutional Court follows the applicabfgernational standards, which can
serve as a guideline for required changes in th [Bgislation at different levels. It is
necessary to initiate the process of law amendmeithh special emphasis on the
provisions which should ensure the respect for rigat to peaceful enjoyment of
property and the fair trial principle. Efficient eoution of court decisions should not be

"® The EBIH Official Journal, no. 43/01
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called into question due to the lack of budget weses. The inconsistent legislation calls
into question the equality of-B citizens before the law.

Irrespective of the number of regulations in indivkl states who have governed the
infliction of, liability and compensation for waradhage, the following universal
characteristics are evident:

a) endeavours on the part of the lawmaker to retlutiee minimum the material burden
on the state,

b) difficulties in producing evidence in the coutfgudicial proceedings,

c) making the execution of enforceable court densiin closed cases more difficult,
which results in a relatively low number of thostzens who managed to realize their
claims for compensation for damage caused by waratipns (damage to or destruction
of property, injury to one’s physical or mentalagtity, compensation for the loss of a
loved one) on the basis of the existing practiatlagal regulations.

2.5. Annulment of contracts concluded under duress andfoin contravention of the
provisions of civil law

Croatia

A specific problem is posed by the cases of housimts owned by displaced persons,
which have been purchased by the State Agency dat Rstate Transactions (APN) on
the basis of falsified powers of attorney which tveners allegedly gave to private real
estate mediators. The official investigation hasficomed at least 42 cases of illegal sales
of private houses to the APNThe RLAP network member organizations monitoresl th
status of at least four judicial proceediffgiitiated by injured parties displaced
persons by filing a complaint for annulment of cants on purchase concluded with the
APN. One of those cases was decided in favoureoptaintiff, but the judgement is still
not enforceable, since the State Attorney’s OftiEehe Republic of Croatia has lodged
an appeal. Furthermore, the RLAP network has tlodficral information that another six
court cases were decided in favour of injured parbly midOctober 2006, of which at
least in one the court decision is enforcedble.

A separate issue is the annulment of contractsunchpse or contracts on exchange of
property concluded under duress or contrary toptlowisions of civil and international
law between persons displaced on the territoriesvof states. The network monitored
representative cases reflecting problems of retiogniand execution of enforceable
decisions of courts of Bosnia and Herzegovina @Republic of Croatia.

" The OSCE Mission to the Republic of Croatia: The 2006 ReviéwReport on Croatia’s Progress in
Meeting International Commitments, 9 June 2006, page 16.

8 The Civil Rights Project — Vukovar, the case of LJ.P. Muaicipal Court in Bjelovar, and three cases of
PRAXIS - Belgrade

9 Oral information provided to the Centre for Peace, Leghlide and Psychosocial Assistandéukovar

of 20 October 2006 from the President of the AssociatiorCfeic Alternatives and Ethnic Relatiors
Vukovar, an organization which provides assistance to injpegtles in a sizeable number of judicial
proceedings.
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Bosnia and Herzegovina

The practice shows that in Bosnia and Herzegovoméracts on purchase or contracts on
exchange of property concluded under duress oramgnto the provisions of civil and
international law have the status of voidable amts. In other words, if one contracting
party institutes proceedings for the terminatioriha contracts in question, the courts in
Bosnia and Herzegovina declare them null and vwoiamost all cases, provided that the
plaintiff has not entered into further legal tractgans with the property which is both in
his possession and subject to annulment of theadntAlthough the execution of those
judgements in which both properties are locatedtha territory of Bosnia and
Herzegovina is not questionable, the problem arisethose cases where the subject
matter of the contracts are properties in two diifé states, e.g. in Bosniblerzegovina
and the Republic of Croatia. For the contractingtipa to a legal transaction with
property located in the territory of Croatia thelgem is the recognition and execution of
final decisions of courts from Bosnia and Herzegavin the Republic of Croatia. This
puts the owner from the Republic of Croatia in plesition in which he loses property in
both states.

The RLAP network has monitored at least three coades for annulment of such
contracts, concluded between owners of propertieswio states, which are still in
progress before courts in Bosnia and Herzegdtina.

2.6. Issues related to the status of refugees areturnees
Bosnia and Herzegovina

The RLAP network member organizations have notitdesl problem related to the
regulation of the status of those persons who tthedterritory of Kosovo and Metohija
and found refuge in 8.

The right to an identification document for disgdc persons from Serbia and
Montenegro whose last permanent residence was so\woand Metohija is regulated by
the Guideline for the Extension of Temporary ReiogptStatus in Bosnia and
Herzegovina. However, the conditions necessarystabéish the status from which the
right to be issued an identification document desivhave not been fully created.
Therefore, it is necessary to update records, oetepleregistration and status
determination procedures, and issue identificatiocuments.

Serbia
The bulk of the problems associated with stailated issues of refugees and expellees

in Serbia arose during the registration exercisé gefugee status review procedure
completed in January 2005.

8 Cases of International Lex — Banja Luka
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Judging by a large number of app&aigainst first instance decisions on the termimatio
of refugee status, and by the fact that the reveacedure has not yet been fully
completed, which results in the inability to pretysdetermine the number of persons
officially recognized as refugees in the RepubfiSerbia, it is possible to conclude that
the entire review procedure has not been thoroughplemented, and that databases
which were used were not reliable. Through theirknvan the provision of legal aid to
refugees, the RLAP network member organizationse hastablished that the non
existence of reliable databases is one of the mmsimon reasons for the issuance of
obviously unfounded decisions on the terminatiomedfigee status, which puts refugees
into an extremely vulnerable position and leads violations of some of their
fundamental human rights.

The return of a refugee to his/her country of ariigi the most frequently cited reason for
termination of refugee status. Under internatidnatruments for refugee protectfén
one of the reasons for termination of refugee stedlinter alia, the fact that the person
has reavailed himself/herself of the protection of theuotry of his/her nationality.
Although a vast majority of recognized refugeeshie Republic of Serbia have obtained
a certificate of citizenship and/or personal docat®drom the country of origin in the
meantime, if any arbitrariness in the actions ahpetent authorities is to be ruled out,
that fact should not by itself, automatically aniheut taking into consideration all
relevant circumstances, serve as a sole basieddetmination of refugee status. In other
words, international principles for determining whey a person has availed
himself/herself of the protection of the countryhag/her nationality take into account the
expressed intent and voluntary nature of that acttre basic criterion, while a
considerable number of refugees from the RepulfliCroatia, currently residing in the
Republic of Serbia, did not obtain the documentsth&f country of origin with an
intention to avail themselves of the protectiontloé¢ authorities of the Republic of
Croatia, but in order to meet a requirement foreascto certain rights, either in the
country of origin or in the country of refuge.

In the course of 2005 and 2006, the RLAP networknber organizations from Serbia
were engaged in the drafting of appeals and comiglaigainst negative decisions issued
after the completion of the refugee registratiorereise in the Republic of Serbia.
Appeals proceedings have not yet been concludednamy cases, while many
proceedings are also conducted before the Supreyug Gf Serbia. The monitoring of
cases in the previous period indicates the praofi@erbia’s Supreme Court to quash the
decisions of second instance bodies, as a®fule.explains the quashing of those
decisions by reasons of a forat@gjal nature, that is, by the fact that lovirstance
bodies did not abide by the rules of administrapvecedure in deciding on the right. In
the rationales of its judgements, as a reasonuaslyjng second instance decisions, the
Supreme Court most often states that those desisiere issued in summary procedures,
while instructing the first instance bdyand the sued second instance body that it was

8 Around 11,000

82 Art. 1 C (1) of the 1951 Convention relating to the Status ofidefs
8 The Ministry of the Interior of the Republic of Serbia

8 The Commissariat for Refugees of the Republic of Serbia
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not possible to issue decisions in summary proesjuand that refugees should have
been enabled to take part in the procedure anddaa@xplanations about the facts and
circumstances relevant to the issuance of a decisio

After the completion of the refugee registratiorereise and the refugee status review
procedure many problems have arisen in relati@ctess to certain rights on the basis of
the fact that a person has refugee status:

- the problem of exercising the right to health dareertain local selgovernments;

- the problem of losing the possibility to file appdication for the grant of citizenship of
the Republic of Serbia on privileged terms presatifor refugees, in those cases where
the decision on the withdrawal of refugee statissbiecome final.

A number of persons whose refugee status has lwedimneced in the review procedure

are facing the problem in some local sgivernments of obtaining identification

documents, that is, new refugee cards, becausedthept have, or are unable to obtain,
a personal identification number (JMBG), which thetomes the reason for denial of
the right to health care.

The existing practice in the decistamaking procedures for the confirmation of refugee
status indicates arbitrariness in the actions ofegument bodies in the issuance of
decisions, which means decisioraking without interviewing the person concerned an
without including detailed rationales, which takéoi account the circumstances of each
individual case, in their decisions.

A telling example of such practice is the caseRdf. from Sisak. Mr. R.Z.’s refugee
status was terminated by virtue of a decision ey @ommissariat for Refugees of the
Republic of Serbia dated 28 January 2005, witht@male that “the aforesaid person
failed to report changes that have occurred simzshle was recognized as a refugee
expellee, because he/she has returned to theotaigher residence”. Against the issued
decision R.Z. lodged an appeal with the commissioner for refugees of the municipality of
Vozdovac on 24 June 2005, because the said decision had been served on him on 21 June
2005 (the decision prescribes a time limit for ppeal, which is 15 days from the day of
receipt of the decision). At the same time, the statement that R.Z. has not returned to the
state of his permanent residence is corroboratetthdynformation that the Civil Rights
Project from Sisak, as a RLAP network member organization, represents R.Z.’s father in

the litigation for the repossession of illegallycapied property and business premises in
Sisak, tle Republic of Croatia, and the said property is at the same address at which R.Z.

had permanent residence in the Republic of Crdagfare the war. The litigation was
instituted in 1999 and has not yet been concluded.
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2.7. Issues related to exercising refugees rights bcal integration
Croatia

The main problem related to local integration diugees is posed by the lack of a
relevant legal framework for the exercise of thght. In addition, a specific problem is
also posed by the lack of transparency in the phaes for deciding on the termination
of refugee status in the Republic of Croatia.

Serbia

Serbia adopted the National Strategy for Resolvimg Problems of Refugees and
Internally Displaced Persons as late as 2002, alfrfogears after the large scale refugee
phenomenon had emerged in its territory. The Sjyaiater alia, describes the present
situation, defines objectives and elaborates measuand activities which the
Government of the Republic of Serbia and other e state institutions are obliged
to undertake in relation to the integration of gefas in Serbia. Four years after the
adoption of the National Strategy, it is possildenbte just a minor breakthrough in the
accomplishment of its objectives and implementatibmeasures and activities aimed at
local integration of refugees. One of significaeasons for slow implementation of the
Strategy is related to the fact that it has, alneosirely, relied on international sources of
financing.

Naturalization of refugees in Serbia has beenifatd after the adoption of amendments
to the Law on Yugoslav Citizenship of 2001, whialoypded for the right of refugees to
dual citizenship, that is, to be granted the aitstep of Serbia and to keep the citizenship
of the other former SFRY republic which they fledfoom which they were expelled.
The Law on Citizenship of the Republic of Sefbiaf 2004 also incorporates the
provision on dual citizenship. Big problems in appd for the grant of the Republic of
Serbia’s citizenship are faced by refugees whosgyee status in the Republic of Serbia
was terminated by virtue of a final decision, amgyt have not obtained personal
documents issued by the country of origin in theamtene. In order to submit an
application for the grant of the Republic of Serbiaitizenship they first have to obtain
new documents of the country of origin, which iscdjective problem for some of them.

In order for the process of local integration dugees to be effectively implemented, it
IS necessary to establish intemisterial coordination among relevant ministries
resolving numerous remaining issues and problebtatereto the integration of refugees
in Serbia. Specifically, due to the lack of cooatian of activities and the lack of inter
ministerial cooperation, refugees are faced witmewous problems including:

- the exercise of the right to health care;

- the resolution of statu®lated issues;

- the exercise of full freedom of movement;

- the settlement of certain relationships associaiddproperty rights;

- employment and the exercise of rights arising feanployment;

8 The Official Gazette of the Republic of Serbia, no. 135/2004 of 29 December 2004
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- the exercise of rights arising from social seguaitd pension and disability insurance;
- the exercise of rights in the field of educatiowl @rotection of children ...

A drastic example from practice the case of expellee D.O. from DabasSnica, Donji
Lapac Municipality, Croatia points to all the seriousness of the situation t&fagees in
Serbia could be facing due to the mentioned defaes. Expellee D.O., who found
temporary shelter in B&i Gratac, was denied the right to adequate and, dueeo th
nature of his disease, timely medical assistantéshwhas called into question even his
right to life because of his seriously deteriordtedlth. To be precise, D.O suffers from
cancer and he has been undergoing medical treaforequite some time now. After his
surgery, doctors prescribed radiotherapy (radiatf@rapy) in the Sremska Kamenica
Institute. The mentioned health care institutiofused to give him radiation therapy,
unless he himself covers the expenses of thaintezdt with an explanation that he has
no personal identification number in his refugeadcéleither a new refugee card, nor a
valid healthinsurance card, was enough for chairge treatment. Due to his serious
disease, the refugee could not travel to Croatiabtain a JMBG certificate, and at that
time it was not possible to obtain such a certiéaa Croatia through an attorney in fact.
This problem could not be solved in the manneiosétn an interpretation issued at one
point by the Ministry of Health of the Republic 8erbia on the manner of issuing
referral slips and prescriptions to persons whondd have personal identification
numbers. A solution was found in the terminatiorreffigee status, urgent grant of the
Republic of Serbia’s citizenship, assignment of IBJBegistration with the National
Employment Service and, provision of health caretl@t basis. However, the lengthy
process of finding the solution has caused exceati@and undue hardship for the
mentioned person, which can be considered to bedvael and inhumane treatment.

Bosnia and Herzegovina

Local integration of refugees is rendered moredalift by the lack of provisions in the

applicable regulations on the acquisitionBaH citizenship on privileged terms through
naturalization. Despite the Agreement on Dual €itship, the legislation, and especially
practice, preventing access to citizenship have/@oibeen harmonized.

Although the right to choice of another place dfidence has been confirmed in entity

laws as well, the integration of displaced persensendered more difficult by the lack of
bylaws governing access to this right.
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