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Preface



By Eamon Gilmore

It gives me great pleasure to present to you the 2012 Yearbook of the OSCE Representative on
Freedom of the Media.

The year was dominated by several major themes, among them the continuing concerns about
violence against journalists and growing threats to Internet freedom.

The Irish Chairmanship recognises what a free and robust media means for open societies and
democratic development. That is why we chose to make media freedom one of our priorities
during 2012. The Chairmanship was pleased to work with the Representative and her staff on
several projects, including the Dublin Conference on Internet Freedom which took place in June
2012. That conference provided an excellent opportunity for debate and dialogue among the
280 participants from participating States, civil society, academia, media groups and the ICT
industry. One message that emerged very strongly was the clear recognition that OSCE
commitments in all three dimensions apply across all mediums and regardless of technologies.

As | said then, the Internet and other networked technologies have provided people all over the
world with a new platform for exercising their right to freedom of opinion and expression. It has
become an indispensable tool for all citizens to seek, receive and impart information. We, in
government, have an obligation to enable our citizens to access the Internet freely. Yet some
governments are increasingly resorting to a variety of measures to restrict such freedoms,
contrary to OSCE commitments and to international human rights law.

Media freedom online continues to be a priority for Ireland and we appreciate the
Representative’s work to keep the Internet free from unnecessary state interference.

On an equally important subject, it was distressing that in 2012 the cycle of violence against
journalists had not been broken. Assaults, both physical and emotional, as well as attempts to
jail journalists and others who criticise governments, continued across the OSCE region. These
attacks are an assault on democracy and must be condemned wherever they occur.

| appreciate Dunja Mijatovi¢’s continuing efforts to bring this issue to the forefront in all
participating States.

This Yearbook, which chronicles the activities of the Representative and the Office throughout
the year, is a valuable addition to the public’s understanding of the role of free media. It is an
important read for those who want to stay current with today’s media-freedom issues.

Eamon Gilmore is the Irish Deputy Prime Minister and Minister of Foreign Affairs and Trade
and was the OSCE Chairperson-in-Office in 2012.
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By Dunja Mijatovi¢

This publication is a record of activities taken by my Office to carry out the mandate given to
the Representative in 1997 by the participating States, which includes the requirement to
observe media developments in all States and work closely with the Chairman-in-Office to
advocate and promote full compliance with OSCE principles and commitments on free media
and free expression.

In 2012 my Office focused on several themes, including journalists’ safety, decriminalizing
defamation and Internet freedom. | believe the year was a success and | want to thank the Irish
Chairmanship which decided to make Internet freedom one of its priorities. The Chair’s
promotion of the topic, which resulted in the Dublin Conference on Internet Freedom, which
was held in early June, provided a platform to discuss and advocate for keeping the Internet “an
open and public forum for freedom of opinion and expression,” as the Permanent Council
agreed in Resolution 633 in November 2004.

My Office devoted significant time to Internet and New Media issues, including both the 9th
South Caucasus and 14th Central Asia Media Conferences and will continue to do so in 2013.

My Office’s campaign continued with full force to bring real change and tangible results in the
area of journalist’s safety. Once again, however, a journalist was killed in the OSCE region in
2012 and, as | have said before, even one journalist murdered is one too many. But the number
of those subjected to violence continues. In the last two years at least 140 members of the media
were assaulted and hospitalized. Scores more were threatened or subjected to harassment and
intimidation. Still, there is a sense that, after years of campaigning, the issue is being treated
seriously at the highest levels of government in many participating States.

Our outreach efforts will continue in 2013.

While 15 participating States have officially decriminalized defamation, throughout the OSCE
region the threat of and actual prosecution, conviction and imprisonment of journalists
continues. About 40 faced such a threat in the last two years. | continue to call on all
participating States to end this cruel practice.

I will continue to push for this reform in 2013.

I trust this Yearbook will be of interest to media professionals and scholars as well as the public
at large.

Mijatovi¢ is the OSCE Representative on Freedom of the Media.
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Decision No. 193: Mandate of the OSCE
Representative on Freedom of the Media

PC.DEC No. 193

5 November 1997

137th Plenary Meeting

PC Journal No. 137, Agenda item 1

1. The participating States reaffirm the principles and commitments they have adhered to in the
field of free media. They recall in particular that freedom of expression is a fundamental and
internationally recognized human right and a basic component of a democratic society and that
free, independent and pluralistic media are essential to a free and open society and accountable
systems of government. Bearing in mind the principles and commitments they have subscribed
to within the OSCE, and fully committed to the implementation of paragraph 11 of the Lisbon
Summit  Declaration, the participating States decide to establish, under the aegis of the
permanent Council, an OSCE Representative on Freedom of the Media. The objective is to
strengthen the implementation of relevant OSCE principles and commitments as well as to
improve the effectiveness of concerted action by the participating States based on their common
values. The participating States confirm that they will co-operate fully with the OSCE
Representative on Freedom of the Media. He or she will assist the participating States, in a
spirit of co-operation, in their continuing commitment to the furthering of free, independent and
pluralistic media.

2. Based on OSCE principles and commitments, the OSCE Representative on Freedom of the
Media will observe relevant media developments in all participating States and will, on this
basis, and in close co-ordination with the Chairman-in-Office, advocate and promote full
compliance with OSCE principles and commitments regarding freedom of expression and free
media. In this respect he or she will assume an early-warning function. He or she will address
serious problems caused by, inter alia, obstruction of media activities and unfavourable working
conditions for journalists. He or she will closely co-operate with the participating States, the
Permanent Council, the Office for Democratic Institutions and Human Rights (ODIHR), the
High Commissioner on National Minorities and, where appropriate, other OSCE bodies, as
well as with national and international media associations.

3. The OSCE Representative on Freedom of the Media will concentrate, as outlined in this
paragraph, on rapid response to serious non-compliance with OSCE principles and
commitments by participating States in respect of freedom of expression and free media. In the
case of an allegation of serious non-compliance therewith, the OSCE Representative on Freedom
of the Media will seek direct contacts, in an appropriate manner, with the participating State and
with other parties concerned, assess the facts, assist the participating State, and contribute to the
resolution of the issue. He or she will keep the Chairman-in-Office informed about his or her
activities and report to the Permanent Council on their results, and on his or her observations and
recommendations.

4. The OSCE Representative on Freedom of the Media does not exercise a juridical function,
nor can his or her involvement in any way prejudge national or international legal proceedings
concerning alleged human rights violations. Equally, national or international proceedings
concerning alleged human rights violations will not necessarily preclude the performance of his
or her tasks as outlined in this mandate.

11



5. The OSCE Representative on Freedom of the Media may collect and receive information on
the situation of the media from all bona fide sources. He or she will in particular draw on
information and assessments provided by the ODIHR. The OSCE Representative on Freedom
of the Media will support the ODIHR in assessing conditions for the functioning of free,
independent and pluralistic media before, during and after elections.

6. The OSCE Representative on Freedom of the Media may at all times collect and receive from
participating States and other interested parties (e.g. from organizations or institutions, from
media and their representatives, and from relevant NGOs) requests, suggestions and comments
related to strengthening and further developing compliance with relevant OSCE principles and
commitments, including alleged serious instances of intolerance by participating States which
utilize media in violation of the principles referred to in the Budapest Document, Chapter VIII,
paragraph 25, and in the Decisions of the Rome Council Meeting, Chapter X. He or she may
forward requests, suggestions and comments to the Permanent Council, recommending further
action where appropriate.

7. The OSCE Representative on Freedom of the Media will also routinely consult with the
Chairman-in-Office and report on a regular basis to the Permanent Council. He or she may be
invited to the Permanent Council to present reports, within this mandate, on specific matters
related to freedom of expression and free, independent and pluralistic media. He or she will
report annually to the Implementation Meeting on Human Dimension Issues or to the OSCE
Review Meeting on the status of the implementation of OSCE principles and commitments in
respect of freedom of expression and free media in OSCE participating States.

8. The OSCE Representative on Freedom of the Media will not communicate with and will not
acknowledge communications from any person or organization which practises or publicly
condones terrorism or violence.

9. The OSCE Representative on Freedom of the Media will be an eminent international
personality with long-standing relevant experience from whom an impartial performance of the
function would be expected. In the performance of his or her duty the OSCE Representative on
Freedom of the Media will be guided by his or her independent and objective assessment
regarding the specific paragraphs composing this mandate.

10. The OSCE Representative on Freedom of the Media will consider serious cases arising in
the context of this mandate and occurring in the participating State of which he or she is a
national or resident if all the parties directly involved agree, including the participating State
concerned. In the absence of such agreement, the matter will be referred to the Chairman-in-
Office, who may appoint a Special Representative to address this particular case.

11. The OSCE Representative on Freedom of the Media will co-operate, on the basis of regular
contacts, with relevant international organizations, including the United Nations and its
specialized agencies and the Council of Europe, with a view to enhancing co-ordination and
avoiding duplication.

12. The OSCE Representative on Freedom of the Media will be appointed in accordance with
OSCE procedures by the Ministerial Council upon the recommendation of the Chairman-in-
Office after consultation with the participating States. He or she will serve for a period of three
years which may be extended under the same procedure for one further term of three years.

12



13. The OSCE Representative on Freedom of the Media will be established and staffed in
accordance with this mandate and with OSCE Staff Regulations. The OSCE Representative on
Freedom of the Media, and his or her Office, will be funded by the participating States through
the OSCE budget according to OSCE financial regulations. Details will be worked out by the
informal Financial Committee and approved by the Permanent Council.

14. The Office of the OSCE Representative on Freedom of the Media will be located in Vienna.
Interpretative statement under paragraph 79 (Chapter 6) of the Final Recommendations of the
Helsinki Consultations.

PC.DEC/193
5 November 1997
Annex

By the delegation of France:

“The following Member States of the Council of Europe reaffirm their commitment to the
provisions relating to freedom of expression, including the freedom of the media, in the
European Convention on Human Rights, to which they are all contracting parties.

In their view, the OSCE Representative on Freedom of the Media should also be guided by
these provisions in the fulfilment of his/her mandate.”

Our countries invite all other parties to the European Convention on Human Rights to subscribe
to this statement.

Albania
Germany
Austria
Belgium
Bulgaria
Cyprus
Denmark
Spain
Estonia
Finland
France
United Kingdom
Greece
Hungary
Ireland

Italy

Latvia
Liechtenstein
Lithuania
Luxembourg
Malta
Moldova
Norway
Netherlands
Poland

13



Portugal
Romania

Slovak Republic
Slovenia
Sweden

Czech Republic
Turkey

[http://www.osce.org/pc/40131?download=true]
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http://www.osce.org/pc/40131?download=true

osicie
MC.DEC/1/13

Organization for Security and Co-operation in Europe 6 March 2013

Ministerial Council
Original: ENGLISH

DECISION No. 1/13
EXTENSION OF THE MANDATE OF THE
OSCE REPRESENTATIVE ON FREEDOM OF THE MEDIA

The Ministerial Council,

Recalling Permanent Council Decision No. 193 of 5 November 1997 on establishing
an OSCE Representative on Freedom of the Media,

Considering that the first term of office of the current Representative on Freedom of
the Media, Ms. Dunja Mijatovi¢, comes to an end on 10 March 2013,

Underlining the important contribution of the OSCE Representative on Freedom of
the Media to the promotion of the freedom of expression and free media in the OSCE area,

Taking into consideration the recommendation of the Permanent Council,

Decides to extend the mandate of Ms. Dunja Mijatovi¢ as the OSCE Representative
on Freedom of the Media until 11 March 2016.

MC20EWO01
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JOINT DECLARATION ON CRIMES AGAINST FREEDOM OF EXPRESSION

The United Nations (UN) Special Rapporteur on Freedom of Opinion and Expression, the
Organization for Security and Co-operation in Europe (OSCE) Representative on
Freedom of the Media, the Organization of American States (OAS) Special Rapporteur
on Freedom of Expression and the African Commission on Human and Peoples’ Rights
(ACHPR) Special Rapporteur on Freedom of Expression and Access to Information,

Having met in Paris on 13 September 2011 and in Tunis on 4 May 2012 and having discussed
these issues together with the assistance of ARTICLE 19, Global Campaign for Free
Expression and the Centre for Law and Democracy;

Recalling and reaffirming our Joint Declarations of 26 November 1999, 30 November

2000, 20 November 2001, 10 December 2002, 18 December 2003, 6 December 2004,

21 December 2005, 19 December 2006, 12 December 2007, 10 December 2008, 15 May 2009,
3 February 2010 and 1 June 2011;

Emphasising, once again, the fundamental importance of freedom of expression both in its own
right and as an essential tool for the defence of all other rights, as a core element of democracy
and for advancing development goals;

Expressing our abhorrence over the unacceptable rate of incidents of violence and other
crimes against freedom of expression, including Kkillings, death-threats, disappearances,
abductions, hostage takings, arbitrary arrests, prosecutions and imprisonments, torture and
inhuman and degrading treatment, harassment, intimidation, deportation, and confiscation of
and damage to equipment and property;

Noting that violence and other crimes against those exercising their right to freedom of
expression, including journalists, other media actors and human rights defenders, have a chilling
effect on the free flow of information and ideas in society (‘censorship by killing’), and thus
represent attacks not only on the victims but on freedom of expression itself, and on the right of
everyone to seek and receive information and ideas;

Concerned about the particular challenges and danger faced by women exercising their right to
freedom of expression, and denouncing gender specific crimes of intimidation including sexual
assaults, aggression and threats;

Mindful of the important contribution to society made by those who investigate into and
report on human rights abuses, organised crime, corruption, and other serious forms of illegal
behaviour, including journalists, media actors and human rights defenders, and of the fact that
the nature of their professions makes them susceptible to criminal retribution, and that they
may, as a result, be in need of protection;

Condemning the prevailing state of impunity for crimes against freedom of expression
and the apparent lack of political will in some countries to address these violations, with the
result that an unacceptable number of these crimes are never prosecuted, which emboldens
the perpetrators and instigators and substantially increases the incidence of these crimes;

17



Noting that independent, speedy and effective investigations into and prosecutions of crimes
against freedom of expression are essential to addressing impunity and ensuring the respect
for the rule of law;

Stressing the fact that crimes against freedom of expression, if committed by State authorities,
represent a particularly serious breach of the right to freedom of expression and the right to
information, but that States also have an obligation to take both preventive and reactive
measures in situations where non-state actors commit crimes against freedom of expression, as
part of States’ obligation to protect and promote human rights;

Aware of a number of root causes that contribute to crimes against freedom of expression,
such as high prevailing rates of corruption and/or organised crime, the presence of armed
conflict and lack of respect for the rule of law, as well as the particular vulnerability of some of
those who investigate and report on these problems;

Cognisant of a number of international standards that are relevant to this issue, including the
Universal Declaration of Human Rights, the International Covenant on Civil and Political
Rights, the Geneva Conventions of 1949 and their Additional Protocols, the International
Convention for the Protection of All Persons from Enforced Disappearance, UN Security
Council Resolution 1738 (2006), UN Human Rights Council Resolution 12/16: Freedom of
opinion and expression, the 2007

UNESCO Medellin Declaration and the 2010 UNESCO Decision on the Safety of Journalists
and the Issue of Impunity;

Adopt, in Port of Spain, Trinidad and Tobago, on 25 June 2012, the following Joint
Declaration on Crimes Against Freedom of Expression:

1. General Principle

a. State officials should unequivocally condemn attacks committed in reprisal for the
exercise of freedom of expression and should refrain from making statements that are
likely to increase the vulnerability of those who are targeted for exercising their right to
freedom of expression.

b. States should reflect in their legal systems and practical arrangements, as outlined
below, the fact that crimes against freedom of expression are particularly serious
inasmuch as they represent a direct attack on all fundamental rights.

c. The above implies, in particular, that States should:

I.  putin place special measures of protection for individuals who are likely to be
targeted for what they say where this is a recurring problem;

ii. ensure that crimes against freedom of expression are subject to independent,
speedy and effective investigations and prosecutions; and
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iii. ensure that victims of crimes against freedom of expression have access to
appropriate remedies.

d. In situations of armed conflict, States should respect the standards set out in Article
79 of Protocol | additional to the Geneva Conventions, 1977, which provides that
journalists are entitled to the same protections as civilians, provided they take no
action adversely affecting their status.

2. Obligations to Prevent and Prohibit

a. States have an obligation to take measures to prevent crimes against freedom of
expression in countries where there is a risk of these occurring and in specific
situations where the authorities know or should have known of the existence of a
real and immediate risk of such crimes, and not only in cases where those at risk
request State protection.

b. These obligations include the following legal measures:

i. the category of crimes against freedom of expression should be recognised
in the criminal law, either explicitly or as an aggravated circumstance leading to
heavier penalties for such crimes, taking into account their serious nature; and

ii. crimes against freedom of expression, and the crime of obstructing justice in
relation to those crimes, should be subject to either unlimited or extended
statutes of limitations (i.e. the time beyond which prosecutions are barred).

c. These obligations include the following non-legal measures:

I. appropriate training on crimes against freedom of expression, including gender
specific crimes, should be provided to relevant law enforcement officials,
including the police and prosecutors, as well, where necessary, to military
personnel;

ii. operation manuals and guidelines should be developed and implemented
for law enforcement officials when dealing with crimes against freedom of
expression;

iii.  training supported by the State should be available for individuals who may be
at risk of becoming victims of crimes against freedom of expression and this
issue should be covered in university courses on journalism and communications;

iv. systems to ensure effective access to information about the circumstances,
investigation and prosecution of crimes against freedom of expression, including
media access to the courts, should be put in place, subject to appropriate
guarantees of confidentiality; and

v. consideration should be given to putting in place general measures of protection
such as providing health care, insurance and other benefit programmes to
individuals who may be at risk of becoming victims of crimes against freedom of
expression.
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3. Obligations to Protect

a. States should ensure that effective and concrete protection is made available on an
urgent basis to individuals likely to be targeted for exercising their right to freedom of
expression.

b. Specialised protection programmes, based on local needs and challenges, should be
put in place where there is an ongoing and serious risk of crimes against freedom
of expression. These specialised programmes should include a range of protection
measures, which should be tailored to the individual circumstances of the person at
risk, including his or her gender, need or desire to continue to pursue the same
professional activities, and social and economic circumstances.

c. States should maintain detailed and disaggregated statistics on crimes against freedom

of expression and the prosecution of these crimes, among other things to
facilitate better planning of prevention initiatives.

4. Independent, Speedy and Effective Investigations

When a crime against freedom of expression takes place, States should launch an independent,
speedy and effective investigation, with a view to bringing to trial, before impartial and
independent tribunals, both perpetrators and instigators of these crimes.

Such investigations should meet the following minimum standards

a. Independent

I. The investigation should be carried out by a body that is independent from
those implicated in the events. This implies both formal hierarchical and
institutional independence, and practical arrangements to secure independence.

ii. When there are credible allegations of involvement of State agents, the
investigation should be carried out by an authority outside of the jurisdiction or
sphere of influence of those authorities, and the investigators should be able to
explore all allegations fully.

iii. An effective system should be put in place for receiving and processing
complaints regarding investigations by law enforcement officials of crimes
against freedom of expression, which is sufficiently independent of those
officials and their employers, and which operates in a transparent manner.

iv. Where the seriousness of the situation warrants it, in particular in cases of
frequent and recurrent crimes against freedom of expression, consideration
should be given toestablishing specialised and dedicated investigative units —
with sufficient resources and appropriate training to operate efficiently and
effectively — to investigate crimes against freedom of expression.
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b. Speedy

The authorities should make all reasonable efforts to expedite investigations,
including by acting as soon as an official complaint or reliable evidence of an
attack against freedom of expression becomes available.

c. Effective

Vi.

Vil.

viii.

Sufficient resources and training should be allocated to ensure that
investigations into crimes against freedom of expression are thorough, rigorous
and effective and that all aspects of such crimes are explored properly.

Investigations should lead to the identification and prosecution of all of
those responsible for crimes against freedom of expression, including direct
perpetrators and instigators, as well as those who conspire to commit, aid and
abet, or cover up such crimes.

Where there is some evidence that a crime which has been committed may be a
crime against freedom of expression, the investigation should be conducted with
the presumption that it is such a crime until proven otherwise, and relevant lines
of enquiry related to the victim’s expressive activities have been exhausted.

Law enforcement bodies should take all reasonable steps to secure relevant
evidence and all witnesses should be questioned with a view to ascertaining the
truth.

The victims, or in case of death, abduction or disappearance the next-of-kin,
should be afforded effective access to the procedure. At the very least the
victim or the next-of- kin must be involved in the procedure to the extent
necessary to safeguard their legitimate interests. In most instances, this will
require giving access to certain parts of the proceedings and also to the relevant
documents to ensure participation is effective.

Civil society organisations should be able to lodge complaints about crimes
against freedom of expression — of particular importance in cases involving
killings, abductions or disappearances where the next-of-kin are unwilling or
unable to do so — and intervene to in the criminal proceedings.

Investigations should be conducted in a transparent manner, subject to the need to
avoid prejudice to the investigation.

Restrictions on reporting on court cases involving prosecutions of crimes
against freedom of expression should be limited to highly exceptional cases
where clearly overriding interests prevail over the particularly strong need for
openness in such cases.

In addition to criminal investigations, disciplinary proceedings should be carried

out where there is evidence that public officials have committed crimes against
freedom of expression in the course of their professional duties.
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5.

Redress for Victims

a.

Where crimes against freedom of expression are committed, the victims should be
able to pursue appropriate civil remedies, regardless of whether or not a criminal act
has been established.

Where a conviction is entered for a crime against freedom of expression, a system
should be in place to ensure that an adequate remedy is provided to the victims,
without the need for them to pursue independent legal action. Such remedies should be
proportionate to the gravity of the violations, and should include financial
compensation, and a range of measures to rehabilitate the victims and to facilitate the
return of victims to their homes in conditions of safety and/or to reinstate them in their
work if they so desire.

Role of other stakeholders

a.

Inter-governmental organisations should continue to prioritise the fight against
impunity for crimes against freedom of expression and use available review
mechanisms to  monitor whether States are complying with their international
obligations in this area.

State and non-state donors should be encouraged to fund projects which aim to
prevent and combat crimes against freedom of expression.

Media organisations should be encouraged to provide adequate safety, risk awareness
and self-protection training and guidance to both permanent and freelance employees,
along with security equipment where necessary.

Relevant civil society organisations and media should be encouraged, as appropriate,
to continue to monitor and report on crimes against freedom of expression, to
coordinate global campaigns on crimes against freedom of expression, and to
consolidate documentation, for example through a central website/portal.

Frank LaRue
UN Special Rapporteur on Freedom of Opinion and Expression

Dunja Mijatovi¢
OSCE Representative on Freedom of the Media

Catalina Botero Marino
OAS Special Rapporteur on Freedom of Expression

Faith Pansy Tlakula
ACHPR Special Rapporteur on Freedom of Expression and Access to Information
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14™ Central Asia Media Conference
From traditional to online media: best practices and perspectives

Ashgabat, Turkmenistan
5-6 July 2012

DECLARATION

The 14™ Central Asia Media Conference, organized by the Office of the OSCE Representative on
Freedom of the Media with the assistance from OSCE field operations in Central Asia, was held on
5-6 July in Ashgabat, Turkmenistan.

Throughout the years the Central Asia Media Conference has become a unique forum to discuss
media issues and co-operation among journalists in Central Asia. We gather for the first time in
Ashgabat.

The two-day conference hosted more than 150 journalists, media experts, government officials,
parliamentarians, civil society representatives and academia from Kazakhstan, Kyrgyzstan,
Tajikistan, Turkmenistan, and Uzbekistan. We welcomed our colleagues, observers from
Afghanistan, Armenia and Azerbaijan.

The focus of the conference was social and online media. Conference participants explored issues
related to international standards and national practices regarding freedom of the media in social
media and online broadcast regulation. Participants also discussed the latest media developments in
Central Asian states. Furthermore, legal challenges and policies and practices pertaining to online
and social media, economic models, and prospects for online media outlets were discussed during
the conference.

The Conference:

1. Acknowledges the importance of rotating its venue for maintaining the spirit of co-
operation and trust and thanks the authorities of Turkmenistan for being a good host.

2. Welcomes the fact that representatives of the media, civil society, as well as government

representatives from all countries of Central Asia were able to take part in the conference
and discuss important issues in the field of online and social media on the regional level.
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10.

11.

12.

13.

14.

24

Acknowledges that online and traditional media provide opportunities to strengthen
implementation of existing commitments of the OSCE participating States in the sphere
of media freedom.

Welcomes the fact that online media allow for more diversity and pluralism.

Emphasizes the actual benefits that Internet offers, including advancements in education,
economy, individual communications, and acknowledges its importance as a tool to
seek, produce, receive, and distribute information.

Calls on governments to ensure protection of the fundamental rights to freedom of
expression and freedom of information by adopting appropriate laws, policies and
practices and by ensuring independent judicial oversight and effective public scrutiny of
their implementation.

Stresses that restrictions to the right to free expression on the Internet are only
acceptable if in compliance with international law, necessary in a democratic society,
prescribed by law and are in the public interest. Access to online media can be restricted
only by court decision. Decisions to block web sites should be transparent and well-
grounded. The list of restricted online media resources should be made public and
accessible.

Believes that national laws should facilitate openness and transparency of the Internet,
including online media.

Urges governments to consider access to and use of the Internet and its services,
including social media and social networks, a human right and promote the universal
access to it.

Urges to strengthen multi-stakeholder partnership of governments with all relevant
parties to close the “digital divide” among different population groups, promote
education on use of new media and foster general access to the Internet.

Urges telecommunication companies to safeguard network neutrality to ensure that
online information and traffic are treated equally regardless of the device, content,
author, origin or destination.

Acknowledges the active role that users assume in generating content, thus exercising
their right to free expression.

Urges authorities to promote the use of social media tools to promote transparency and
easy access of citizens to government-held information and information of public
interest, as well as strengthen accountability of the officials.

Calls for close co-operation of the governments with civil society and telecommunication
companies to ensure that Internet remains an open forum for public debate and that the
rights of the users are protected.



15. Emphasizes that in order to fully exercise their rights, Internet users should be protected
from unlawful breaches of privacy.

16. Calls on authorities to ensure that journalists, as well as bloggers and “citizen reporters’,
can work unhindered.
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SECOND OSCE SOUTH EAST EUROPE MEDIA CONFERENCE

DECLARATION
“Shaping policy for the future”

The Second OSCE South East Europe Media Conference, organized by the Office of the
OSCE Representative on Freedom of the Media in co-operation with the OSCE Mission to
Serbia, and with the assistance of the OSCE Presence in Albania, OSCE Mission in Kosovo,
OSCE Mission to Montenegro, OSCE Mission to Bosnia and Herzegovina, and the OSCE
Mission to Skopje, was held on 20-21 September 2012 in Belgrade, Serbia.

Approximately 100 international and national experts, as well as media members from South
East Europe, attended the conference to discuss the latest media freedom developments and
challenges in the region.

The conference specifically focused on state policies and laws curbing media freedom,

the impact of business interests on editorial policies and the issue of safety of journalists and
self- censorship.

The conference participants:

=

Acknowledge the importance of the conference as a regional forum on current issues and
challenges to media freedom and pluralism as a core OSCE commitment.

2. Welcome the fact that specific recommendations were discussed to serve as a plan for
follow-up activities and assistance to participating States.

3. Acknowledge that although free media and independent journalism exist in the region,
media legislation, poor implementation practices and business and political interests still
negatively affect media freedom in South East Europe.

4. Call on governments to foster an independent public service broadcasting system and to
secure the necessary legal, political and organizational conditions for the proper
functioning of financially independent and sustainable public service broadcasters.

5. Reiterate that public service broadcasters play a central role and, therefore, must be
allowed to protect their editorial independence from political or economic interference.

6. Call on governments to ensure proper implementation of legislation on public service
broadcasting and broadcast regulation through independent judicial oversight and
effective public scrutiny.

7. Call on governments to bring defamation laws and court practice in line with advanced
international standards, namely defamation cases should be considered only in civil and
administrative courts and moral damages must be proportionate to the harm caused so
they do not lead to media bankruptcies and a chilling effect on journalists.

26



8. Express great concern about attacks against media, including threats against
journalists and their families, attacks on media property, and assaults of journalists
covering public events.

9. Urge authorities to intensify efforts to fight violence against journalists and do
everything possible to bring those responsible for the attacks to justice, including
intensifying investigations of older murder cases.

10. Emphasize that the independence of editorial policies is indispensable for media
and should not be tampered with by the state, corporate or political interests,
including by the use of state aid, preferential advertising and other practices that
might exert control over the media.

11. Acknowledge the serious risk of monopolizing media in South Eastern Europe by
political and business circles pursuing their agendas.

12. Call on governments to recognize this challenge to media freedom and counter
it by adopting and implementing transparency of media ownership legislation
and sound antitrust laws that encourage media pluralism. Information on media
ownership should be made available to the public.

13. Call on media owners to respect the editorial independence of the journalists.

14. Invite journalists and publishers to negotiate and conclude agreements and by-
laws on editorial independence, with references made to such agreements in
journalists’ and editors” employment contracts, to avoid self-censorship and foster
ethical reporting based on voluntarily adopted professional standards.

15. Insist on the need of legally formalized employment conditions in accordance
with national labour laws.

16. Reaffirm the importance of the right to access information as a fundamental human
right and call on the authorities to respect that right.

17. Stress that media representatives should be able exercise the right to access
and disseminate government-held information in the public interest.

18. Reiterate that journalists should not be sanctioned for obtaining, storing and
releasing confidential data in the public interest.

19. Urge governments to facilitate the ability of media to access
government-held information to ensure wider public’s access to it.

20. Emphasize that for better government transparency and full access to
government-held information, rules of classification existing in the national laws
should be limited in scope and time. Only that data whose release may seriously
undermine the national security should be classified.

21. Note that investigative reporting in the interests of the society is only
possible if journalists’ confidential sources can rely on their identity not being
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disclosed and, thus, urge governments to put in place sufficient legal
provisions in accordance with international standards to guarantee the right of
journalists not to reveal their confidential sources.

22. Recognize that in the digital era the issue of licensing terrestrial broadcasters
remains a top government priority and should serve as a stimulant to pluralism and
diversity. The digitalization process should in no case be used to restrict the
ability of existing broadcasters to continue their work after the switchover to digital
broadcasting.

23. Urge governments to support and speed up the digitalization process of public
service broadcasters in order to ensure performance of their public service
remit, thus contributing to strengthening democratic debate and values.

Belgrade, 21 September 2012
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9™ South Caucasus Media Conference
From traditional to online media: best practices and perspectives

Thilisi, Georgia
11 - 12 October 2012

DECLARATION

The 9th  South  Caucasus Media Conference, organized by the Office of the OSCE
Representative on Freedom of the Media with the assistance from OSCE Offices in Yerevan and
Baku, was held on 11-12 October in Thilisi, Georgia.

Throughout the years the South Caucasus Media Conference has been a unique forum to discuss
media issues and co-operation among journalists in South Caucasus.

The two-day conference hosted more than 80 journalists, media experts, parliamentarians, civil
society representatives and academia from Armenia, Azerbaijan and Georgia.

The focus of the conference was social and online media. Conference participants explored
issues related to international standards and national practices regarding freedom of the media in
social media and online broadcast regulation. Participants also discussed the latest media
developments in South Caucasus participating States. Furthermore, legal challenges and policies
and practices pertaining to online and social media, tendencies in development of digital media
and prospects for online media outlets were discussed during the conference.

The Conference:

1. Welcomes the fact that representatives of the media, civil society, as well as academia from
Armenia, Azerbaijan and Georgia were able to take part in the conference and discuss
important issues in the field of online and social media on the regional level, maintaining
the spirit of co-operation and trust.

2. Acknowledges that online and traditional media provide opportunities to strengthen
implementation of existing commitments of the OSCE participating States in the sphere of
media freedom.

3. Welcomes the fact that online media allow for more diversity and pluralism and
acknowledges that affordable access to broadband Internet should be fostered.

4. Emphasizes the actual benefits that Internet offers, including advancements in education,
economy, individual communications, and acknowledges its importance as a tool to seek,
produce, receive, and distribute information.

5. Calls on governments to ensure protection of the fundamental rights to freedom of
expression and freedom of information by adopting laws, policies and practices that foster
and not restrict these rights and by ensuring independent judicial oversight and effective
public scrutiny of their implementation.

6. Stresses that restrictions to the right to free expression on the Internet are only acceptable if

in compliance with international law and standards, necessary in a democratic society,
prescribed by law and are in the public interest.
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7. Believes that national laws should facilitate openness and transparency of the Internet,
including online media.

8. Urges governments to consider access to and use of the Internet and its services,
including social media and social networks, a prerequisite for the exercise of a number
of basic human rights, including the right to freedom of expression, and promote the
universal access to it.

9. Urges to strengthen multi-stakeholder partnership of governments with all relevant
parties to close the “digital divide” among different population groups, promote
education on use of new media and foster general access to the Internet.

10. Urges telecommunication companies to safeguard network neutrality to ensure that
online information and traffic are treated equally regardless of the device, content,
author, origin or destination, as well as ensure transparency of the information about
their ownership.

11. Acknowledges the active role that users assume in generating content, thus exercising
their right to free expression.

12. Urges authorities to promote the use of social media tools to promote transparency and
easy access of citizens to government-held information and information of public
interest, as well as strengthen accountability of the officials.

13. Calls for co-operation of the governments with civil society and telecommunication
companies to ensure that Internet remains an open forum for public debate and that the
rights of the users are protected.

14. Emphasizes that in order to fully exercise their rights, Internet users should be protected
from unlawful breaches of privacy.

15. Calls on authorities to ensure that journalists, as well as bloggers and “citizen reporters’,
can work unhindered.

16. Calls on authorities to stop prosecution of bloggers and online media activists.

Thilisi

12 October 2012
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Regular Reports to the Permanent Council
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CEEE

Organization for Security and Co-operation in Europe
The Representative on Freedom of the Media Dunja
Mijatovié

29 March 2012
Regular Report to the Permanent Council
Introduction

The first topic of my report to you today is dedicated to Internet freedom. Rightly and timely,
the Irish chairmanship this year puts this issue very high on its agenda. My Office is working
closely with the participating States to promote and assist to ensure that the Internet remains
free for all our citizens.

As you know, last year my Office commissioned the first OSCE region-wide study on Internet
regulation. It was based on the results of a survey designed to reveal the methods used by
governments to regulate the Internet. The findings, unfortunately, were eye opening and
troubling.

This main concern, of course, is the attempt by some governments to fundamentally change the
free nature of the Internet. The situation we are experiencing lately proves that the points and
concerns raised in the study were legitimate. The disturbing trend we are experiencing is that
participating States too often, through a labyrinth of laws and regulations, effectively limit
access to and free use of the Internet. Governments justify these restrictions on several grounds:
protection of public safety, morals, national security and protection of others’ lawful rights, as
in the case of copyright holders.

What we are now witnessing in many countries is the enactment of laws that seriously
undermine the importance of free media. These measures — as well as the bureaucratic, military,
intelligence and police apparatus that they create — are not necessarily temporary, proportional,
necessary or in conformity with relevant legal standards. In such a context, human rights
defenders, journalists and the media generally often find themselves in opposition to their
governments. They decry the individual cases of rights violations and insist that effective and
transparent oversight mechanisms be created to ensure that laws and systems integrate and
respect human rights.

Human rights, including freedom of expression and freedom of the media, should not be seen as
obstacles to effective intelligence, police and military action. Human rights principles always
give way to emergency and security concerns in order to protect society, to preserve its
institutions and to overcome those emergencies so that, in the long term, rights and freedoms
are protected. Free expression and a free media play important roles in fostering a meaningful
debate on security issues and can help us to effectively address new challenges. By pitting free
speech concerns and security issues against each other we run the risk that both will be
conquered. We may find ourselves with no security and no rights. Consequently, all measures
that aim to increase security must be accompanied by meaningful counterweights that protect
human rights. In short, we must have effective and transparent mechanisms for civilian
oversight of new security measures.
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Human rights in which media freedom, freedom of expression and access to information and
security are interdependent, intertwined and interrelated. We should be thinking of new ways to
connect and bring closer human rights and security in the 21st century.

How OSCE governments respond to this issue will have a great affect on free media and free
expression now and in the future.

I will repeat it here: This Office never questions the legitimate right of a public authority to
fight child abuse, terrorism and other issues that are related to national threats to our societies.
But one can’t help but get the feeling that underneath it all, those in power are simply trying to
stop unpopular, critical, satirical and provocative voices that now have the ability to be heard
across their nation and around the world because of the Internet.

It is my strong opinion that assessing legislation based on fundamental principles should result
in an Internet free from unwarranted restrictions that might destroy its very essence as a free
forum for speech and expression.

What are these principles?

First, it is imperative that the fundamental rights to free expression and privacy be maintained.
This is a balancing act, but one that must recognize the importance and benefits of the free
exchange of information and ideas across countries and across borders.

Second, intermediaries and others who are the engines of Internet growth and development
should not be put the position of being public prosecutors and judges of online traffic.

And last, blocking, filtering and denial of access of individuals to Internet resources must
always be considered an extraordinary action that is justifiable only under limited circumstances
and when approved by courts of competent jurisdiction. Cutting off access to whole populations
or significant segments thereof never can be justified.

I have carried this message to the European Commission, the Council of Europe, UNESCO and
throughout the OSCE region. | would appreciate your support on this important matter as your
States examine the issue.

Now | need to turn our attention to the topics where each reporting period brings more
distressing news — violence and intimidation against media.

Before | address the issues related to this topic, 1 would like to share with you some interesting
information related to the recent discovery of an article written by Albert Camus in 1939. The
article “Manifest of Censorship” was published two weeks ago in Le Monde. The text was
discovered by Macha Sery at the National Archives in Aix-en-Provence. In the text Camus
defines the four commandments of free journalist: lucidity, refusal, irony and obstinacy. His
manifesto is a reflection on journalism in times of conflict and, more broadly, the choice of
each, more than the community, to build a free man.

The  text is even more relevant NOw. It can be accessed at

http://www.lemonde.fr/afrique/article/2012/03/18/le-manifeste-censure-de-
camus_1669778_3212.html
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Since November of last year journalists, other members of the media, bloggers and social media
activists in our region have been beaten, threatened, detained, intimidated, put in prison and at
least one was murdered. Others had their offices bombed and equipment destroyed or seized.
Some were deported; others not allowed to leave their own country.

Bloggers, social media activists, journalists are put behind bars. I am not talking about numbers;
I am talking about real people. I have visited some of them in prison. Why are they there? On
charges of hooliganism, terrorism and drug dealing, among others. If you scratch the laws, you
scratch the reasons behind it. They are there because they were provocative, they were critical,
they criticized the powerful, and they were touching upon wrongdoings in their societies.

In this latest period, many journalists were harassed and physically harmed just for covering
public events. All of this is documented in the report | present to you today.

I am often told that | am meddling in internal affairs when | raise these issues. The way | see it
is that it is a part of my mandate to remind all participating States that they should change the
laws that restrict free speech.

We already live in a digital age, a time in which we can create truly democratic cultures with
participation by all members of society and in only a few years from now this participation will
virtually include most of the world’s citizens.

There is some good news. In some participating States government and law-enforcement
authorities have been moving quickly to apprehend the assailants.

Even then, however, not enough, if anything, is done to complete the investigations. And the
attacks continue. The harassment continues. The jailing of journalists continues and the
impunity and a chilling effect still affect our societies.

It is my responsibility to call these facts to your attention. It is my mandate to assist the
participating States to address the issues and find solutions. The situation will not get notably
better until each participating State assesses the situation in its own country and truly seeks to
improve the climate in which the media and journalists operate.

My Office remains ready to assist all participating States to achieve this goal.

Issues Raised with the participating States

Albania

On 28 February | wrote to the authorities asking about the status of the Parliament’s move to
end prison sentences for criminal defamation. On 1 March the authorities provided a copy of
amendments to the Penal Code that were adopted by the lawmakers later that day.

On 12 March in a letter to Deputy Prime Minister and Foreign Minister Edmond Haxhinasto, |
welcomed Albania’s significant move toward reforming its criminal and civil defamation laws.
While I am very pleased that Albania has removed imprisonment as a penalty for defamation, |
wished it would have gone further and decriminalize such offenses completely, since any
criminal prosecution of political speech has a chilling effect that might limit debate on issues of
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public interest. I also noted that the law still allows for defamation of deceased persons. As the
reputation of a person is inextricably linked to the personality of a living person it cannot be
“inherited” by third persons. Such a provision carries a great risk of impeding historical debate
and journalistic research.

Armenia

On 7 December during the Ministerial Council in Vilnius I met with Deputy Foreign Minister
Ashot Hovakimian and discussed the media freedom situation. Minister Hovakimian presented
me with a letter from Foreign Minister Edward Nalbandian informing me that my 10 November
letter and public statement expressing concern over the growing number of libel lawsuits filed
against media was forwarded to the Minister of Justice and to the Chair of the Court of
Cassation. In his letter Minister Nalbandian expressed hope that the established co-operation
between the government and my Office would continue.

On 27 December Justice Minister Hrayr Tovmasyan provided me with a detailed analysis of a
15 November Constitutional Court ruling which instructs trial courts to be more cautious in
handling civil libel lawsuits and avoid imposing hefty fines on media. In my November 2011
Report to the Permanent Council 1 welcomed this ruling as bringing Armenia’s law closer to
international standards. 1 hope that courts will apply these principles when considering
defamation cases against the media.

Azerbaijan

On 6 December while attending the Ministerial Council in Vilnius | had the opportunity to
meet Foreign Minister EImar Mammadyarov. We continued our constructive dialogue on media
freedom in Azerbaijan. | once again raised concerns over the issue of two imprisoned bloggers,
Bakhtiyar Hajiyev and Jabbar Savalan. | also offered my Office’s full support to the
government’s move to decriminalize defamation. | hope Azerbaijan soon will take this
important step.

On 27 December | issued a public statement welcoming President Ilham Aliyev’s decision to
pardon Savalan as an encouraging step for freedom of expression in Azerbaijan. | remain
hopeful that blogger Hajiyev also will be released.

On 21 February | wrote to Minister Mammadyarov to learn the status of Anar Bayramli, an
Azerbaijani journalist employed by an Iranian media outlet. Bayramli was detained on 17
February in Baku and charged with illegal possession of narcotics. | will continue to follow
developments in Bayramli’s case.

On 1 March 1 received information from the authorities confirming that extortion charges were
brought against Avaz Zeynalli, the chief editor of the Khural newspaper. | raised this case in a
November 2011 letter to Foreign Minister Mammadyarov. | was informed that the preliminary
investigation was ongoing. | will continue to follow this case.

On 2 March 1 issued a public statement raising the cases of two reporters — Idrak Abbasov of

the Institute for Reporters’ Freedom and Safety and Rashad Vagifoglu of Obyektiv TV — who
were injured while covering demonstrations on 1 March in the town of Quba. Other journalists
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were reportedly sprayed with tear gas used by law enforcement agencies to disperse the
protesters.

I issued a call to all participating States to take proactive measures to ensure the physical safety
of journalists reporting at public events.

On 6 March my Office received from the authorities a list of project areas for co-operation. My
Office is assessing the possibilities of some of the projects that we hope can be implemented
this year.

On 22 March | wrote to President llham Aliyev to express my concern over recent negative
media freedom developments and to ask him to ensure a free and safe media environment in
Azerbaijan. | called upon President Aliyev to ensure that those responsible for a recent
blackmail campaign targeting Khadija Ismayilova, an investigative journalist with the Azeri
language service of the U.S.-funded RFE/RL, be swiftly identified and prosecuted. I also voiced
concern over the fate of four staffers of the Khayal regional television station, Zaur Quliyev,
Vigar Qonagov, Zaur Mustafayev and Islam Aslanov, who were detained in connection with
recent unrest in the northeastern city of Quba and transferred to Baku. | asked the President for
his personal involvement to ensure Ismayilova’s safety and to protect the rights of the Khayal
journalists. | also expressed hope that the still-imprisoned blogger Bakhtiyar Hajiyev would be
released.

Subsequently, 1 was pleased to learn that two Khayal staffers, Mustafayev and Aslanov, have
been released from custody. | remain concerned about Quliyev and Qonaqov, who have been
remanded in custody and are not allowed to see their families. | will continue to follow the case.

Belarus

On 6 December | met with Minister of Foreign Affairs Sergei Martynov while attending the
Ministerial Council in Vilnius. Although our views about the media-freedom situation in
Belarus continue to differ, we had an open and frank discussion. | expressed hope that the spirit
of co-operation between my Office and the authorities established during my last official visit to
Belarus in September 2010 could be renewed and that I could visit Minsk in the near future.

On 11 January | issued a public statement protesting the sentencing of Ales Barazenka, an
independent Belarusian cameraman, to 11 days in prison for “participating in an unsanctioned
event” by recording a one-man picket at KGB headquarters. | called on the authorities to release
Barazenka, stop harassing him and other members of the media and, for the sake of society’s
right to know, allow journalists to cover all political events, whether officially sanctioned or
not, in line with international best practices.

I also once again expressed my concern about the constant harassment that independent media
and journalists continue to suffer in Belarus.

On 13 January | received clarifications from the authorities about amendments to the
Administrative Code and the Procedural Administrative Code that went into effect on 6
January. The explanations offered by the government, as well as the expert assessment of my
Office, showed that these amendments would not further restrict freedom to use the Internet in
the country.
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On 1 February I received a response from the authorities to my 11 January letter which response
included two “non-papers,” one on the administrative sentence against Barazenka and another
on the European Union visa ban against several members of state media. Regarding Barazenka,
the response stated that he was not accredited as a journalist, which equals a violation of the
media statute. The case of Barazenka, as well as similar cases in which foreign and Belarusian
journalists are denied or stripped of accreditation on various grounds, shows the need for reform
of the current accreditation system. My Office stands ready to work with the Belarusian
authorities to reform this law.

On 19 March in a letter to Minister Martynov, | asked for information about the recent decision
of the authorities not to allow Zhanna Litvina, Chairperson of the Belarusian Association of
Journalists, Andrey Dynko, Chief Editor of Nasha Niva newspaper, and Mikhas Yanchuk, a
representative of Belsat TV channel in Minsk, to leave Belarus. On 14 March they all intended
to cross the Belarusian state border at the international airport in Minsk or a railway crossing to
Lithuania, but were informed by the border guards that they were “temporarily banned” from
foreign travel. Their passports were stamped accordingly. | look forward to the reply of the
authorities.

I continue to closely follow all developments in the media-freedom field and remain concerned
about the fragile state of non-governmental media and the safety of journalists in Belarus.

Canada

I take note of a decision on 2 March by the Superior Court of Quebec upholding a Radio
Canada reporter’s right to protect the confidentiality of his sources. The Court based its ruling
in part on the fact that “protection of sources was clearly recognized by the Supreme Court in
two recent judgments and because sources play an important role in investigative journalism.” |
am pleased that the court has recognized in case law the right of journalists to protect sources.

France

On 21 December | wrote to Bernard Accoyer, the President of the National Assembly, calling
upon the lower chamber of Parliament to reject a draft bill to criminalize public statements
denying genocides. The bill was passed on 22 December. | issued a public statement the next
day expressing regret at the decision and explaining the reasoning behind my plea. The bill
sought to make those who deny or “outrageously minimize” genocides recognized by French
legislation subject to a one-year jail term and a €45,000 fine. On 28 February the Constitutional
Council struck down the bill, saying it represented an “unconstitutional infringement of the
exercise of freedom of expression and communication.” This decision by the Constitutional
Council should be welcomed as a positive step by France in the effort to protect free speech.

On 17 February | issued a public statement condemning attacks on the Paris and Cologne
offices of the Turkish-language daily newspaper, Zaman, and called for a thorough
investigation. | said that these attacks not only create fear in those directly affected but they also
damage media freedom by attempting to silence journalists for their reporting. On 15 February a
masked group of alleged supporters of the Kurdistan Workers’ Party (PKK) entered the Paris
offices of Zaman, breaking windows and equipment and threatening employees. On the same
da in Cologne, alleged PKK supporters firebombed the newspaper’s offices. French and
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German authorities immediately launched investigations. | hope that the perpetrators will be
soon brought to justice.

Germany

On 17 February | issued a public statement condemning attacks on the Paris and Cologne
offices of the Turkish-language daily newspaper, Zaman, and called for a thorough
investigation. | said that these attacks not only create fear in those directly affected but they also
damage media freedom by attempting to silence journalists for their reporting. On 15 February a
masked group of alleged supporters of the Kurdistan Workers’ Party (PKK) entered the Paris
offices of Zaman, breaking windows and equipment and threatening employees. On the same
day in Cologne, alleged PKK supporters firebombed the newspaper’s offices. French and
German authorities immediately launched investigations. | hope that the perpetrators will be
soon brought to justice.

Greece

My Office is monitoring deliberations in lawsuits against Muslim minority newspapers Gundem
and Millet in Thrace. Last year a lower court ruled in favour of Charikleia Nikopoulou, a
teacher in a Muslim minority elementary school in Thrace, and ordered the newspapers to pay

€150,000 and €120,000 respectively, for moral damages. The newspapers published articles that
included statements about the teacher’s character and professional competence and claimed that
she had insulted Islam by asking students to draw a picture of God. The teacher said these
claims were false. (I wrote to the Permanent Representative of Greece to the OSCE in March

2011 on this issue requesting further information, which I received in June 2011). Based on the
law, if the jJudgment becomes final and the newspapers do not pay, the editors face prison terms
of up to 10 months. On 24 February the Court of Appeal in Komotini was scheduled to review
the case but the hearing was postponed.

The newspapers claim that paying the fines would lead to insolvency. As | emphasized earlier,
in order to protect media pluralism the ceiling on damages should never be so high as to lead to
the bankruptcy of a media outlet. I look forward to receiving information about the outcome of
the appeal.

Hungary

On 21 December 1 issued a public statement welcoming a Constitutional Court decision that
declared unconstitutional several key provisions of Hungary’s 2010 media legislation. These
provisions, if implemented, could have negatively affected media pluralism. The ruling stated
that parts of the media legislation banning certain content regarding print media are
unconstitutional. It also ruled that the rights of the Press Complaint Commissioner, allowing
him or her to interfere with editorial decisions of the press in case of complaints, were
unconstitutional. These two aspects of the legislation must be changed by 31 May. The decision
also immediately abolished the limitation on the protection of confidential sources of
information serving the public interest, thus requiring court approval to force journalists
disclose sources even in cases including matters of national security or crime prevention. The
decision also annulled the right of the Media Authority to obtain editorial materials from media
outlets without prior court approval.

39



In this regard, | asked again the authorities to comprehensively reform the laws as to bring them
in line with all OSCE commitments on media freedom. | also urged them to reconsider other
issues arising from the media law, including content restrictions based on vague definitions, the
politically homogeneous composition of the Media Authority and the Media Council and the
lack of independence of public service media. | offered my Office’s continuing support and
assistance with the reforms.

In the same statement | expressed concern about a December 2011 decision of the Media
Council to reassign the frequency of Klubradio in Budapest. As a result, an independent and
popular political talk radio station was to be taken off the air. The station, known for its critical
political views, has a half million listeners daily.

On 28 February | was pleased to learn that a decision by a Budapest court gave Klubradio the
right to broadcast on a frequency that the station won in a tender in spring 2010. The recent
court decision stated that the National Radio and Television Committee or its legal successor,
the National Media Authority, should have signed the contract with Klubradio. | hope that the
Media Authority will rule based on the court’s decision and that Klubradio can continue
broadcasting.

On 26 January | met in Vienna with Zoltan Kovacs, Minister of State for Government
Communication, to discuss media reforms. | appreciate the lines of communication that we have
established in the past year. The Minister said that the Government intends to reform media
laws as necessary before the court-imposed deadline of 31 May. | offered the assistance of my
Office in the task and noted that reforming the legislation provides a unique opportunity for
authorities to also fix other shortcomings in the media laws. Minister Kovacs and | agreed on
regular exchanges during the drafting process. | am waiting to receive the new drafts. My Office
stands ready to prepare recommendations which | hope legislators will take into account when
finalizing the laws.

Kazakhstan

On 7 December while attending the Ministerial Council in Vilnius I met with Foreign Minister
Yerzhan Kazykhanov and discussed some aspects of the media-freedom situation and my
possible visit to Kazakhstan this year.

On 9 December | wrote to Minister Kazykhanov to raise a number of issues which could
negatively impact media freedom. Among those issues were the blocking of the LiveJournal
and Livelnternet blogging platforms, court rulings against the Stan TV independent broadcaster
and its business partners, the questioning of Vremya newspaper correspondent Genaddy
Benditsky and libel lawsuits brought against the Obshchestvennaya pozitsiya newspaper. | also
expressed concerns over draft amendments to the Law on Television and Radio Broadcasting
which, according to our assessment, violate the right of citizens to freely receive and impart
information and undermine the principles of free competition and pluralism in broadcasting.

On 28 December 1 issued a public statement expressing regret that the upper chamber of the
Parliament adopted the Law on Television and Radio Broadcasting not taking into account the
recommendations issued by my Office or the concerns expressed by civil society. | asked
President Nursultan Nazarbayev to veto the bill. Unfortunately, the law went into effect on 18
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January. | remain hopeful that the reform of broadcast legislation will continue and offer my
Office’s full support in this endeavour.

I was pleased to hear that Ramazan Yesergepov, the chief editor of the Alma-Ata Info
newspaper, was released from custody on 6 January after serving a 3-year jail term on charges
of divulging state secrets. I, however, regret that under the terms of his conviction he cannot
resume his journalism activities for another 3 years.

On 25 January | received a detailed reply from the authorities with information on all cases
mentioned in my 9 December letter, including the developments regarding Stan TV, Vremya
newspaper correspondent Genaddy Benditsky and the Obshchestvennnaya pozitsiaya
newspaper. The authorities assured me that blocking the LiveJournal and Livelnternet blogging
platforms was started as part of general fight against religious extremism and is in line with
national legislation. Using this opportunity let me once again state that my Office never has
questioned the legitimate right of governments to ensure public safety or fight terrorism. But my
view remains that this legitimate counteraction should not compromise or abort freedom of
expression. This case once again underlines the need to follow our expert’s recommendations
and amend the media law to be better in line with OSCE media freedom commitments

Also on 25 January | issued a public statement calling for the release of Igor Vinyavsky, the
chief editor of Vzglyad independent newspaper, who was detained on 23 January on suspicion
of calling for the overthrow of the government. On the same day officers of the National
Security Committee searched Vzglyad’s main editorial offices in Almaty, seizing computers
and financial records. As a result of the raid, publication of the periodical was delayed. I called
the raid on Vzglyad part of a worrying trend against independent media outlets. | referred to the
fact that in connection with the events in Zhanaozen, staff members of Stan TV were detained,
summoned to law enforcement agencies and interrogated. | called on the authorities to allow
Vzglyad and Stan TV to operate freely and without fear of intimidation. | hope that my call will
be heard and that these and other independent media will continue their important work without
facing further obstacles.

On 2 February | wrote to Minister Kazykhanov to express concern over new regulations on
Internet access services which, for the most part, are expected to go into effect later this year.
Under these regulations, individuals wishing to use computers in public places that offer access
to the Internet will have to produce valid identification. Also, business owners will have an
obligation to keep an electronic log containing the full names of their clients, the time and
duration of their visits, the identification numbers of the computers they use and all the
addresses of the websites they browse. In addition, these logs will have to be kept for a period
of no less than six months and will have to be made available to law enforcement agencies upon
request. These regulations also prohibit the installation of software making it possible to access
websites through proxy servers.

On 28 February | wrote to the authorities to request additional information on the attack on
Zharkynbek Seytinbet, a correspondent for the Adilet newspaper in the southern city of
Shymkent. | expressed hope that the perpetrators will be found and brought to justice.

On 1 March | received “Information from the General Prosecutor’s Office of Kazakhstan on the
investigation of mass disturbances in Zhanaosen.” This comprehensive document included,
among other things, detailed information on the criminal proceedings initiated against
Vinyavsky.
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Vinyavsky was released from jail on 15 March and 1 issued a public statement welcoming his
release as a positive sign and, | hope, a turning point in the recent negative trend against
Vzglyad and other independent media. | hope that the charges against him will be dropped and
that the newspaper will be able to quickly retrieve its equipment and records.

I have received an invitation from the authorities and will participate in the Eurasian Media
Forum. I look forward to my visit to Kazakhstan in April.

Kyrgyzstan

I was pleased that on 9 January President Almazbek Atambayev signed the law “On the Public
Television and Radio Company” providing the national public service broadcaster (PSB) with a
stable legal foundation. Although legal reviews commissioned by my Office have identified
areas that could be improved in PSB regulations, including the financing and the composition of
the Supervisory Board, the very fact the law was adopted is a positive development. Kyrgyzstan
is the first country in Central Asia with a Public Service Broadcaster.

On 23 February | wrote to Asylbek Jeenbekov, the speaker of the Parliament, to express
concern that Internet service providers had blocked access to fergana.ru, a Russian-registered
website that specializes in Central Asia affairs. This action stems from a June 2011 resolution
by the Parliament which, citing fergana.ru’s coverage of the 2010 violence in the country’s
south, requested that the government takes steps to block access to the site. In my letter |
pointed out that websites can be legitimately blocked only when their content constitutes a
criminal offense recognized by law, the action is necessary in a democratic state and only after
court review. | concluded by expressing hope that the Parliament would reverse its resolution
and that Internet users would soon be free to access fergana.ru.

I raised this issue again in a 27 February public statement in which | called for the immediate
end to the blockage and called upon authorities to make sure that the Internet would remain
free. Unfortunately, fergana.ru remains partially blocked. Some Internet service providers
continue to restrict access or make access more complicated.

On 14 March | wrote to Foreign Minister Ruslan Kazakbayev about criminal proceedings
initiated against Vladimir Farafonov, a journalist who is charged with inciting national hatred in
articles he contributed to Russian-language online periodicals. A court in Bishkek began
hearing his case on 15 March. In my letter | expressed hope that Farafonov would be granted a
fair trial and have the right to have his articles reviewed by an independent expert panel. | also
said | hoped that, when considering a verdict, the court would take into account Kyrgyzstan’s
international commitments regarding freedom of expression. | will continue to closely monitor
this case.

The former Yugoslav Republic of Macedonia

I keep following closely the media freedom situation in the country as well as the overall reform
of media legislation, including the libel reform initiated by the government with the support of
the Association of Journalists. | hope that a consolidated proposal will be published in the near
future which would fully decriminalize libel and insult and establish effective safeguards for
freedom of expression in civil defamation cases. | also hope that all the country will move
forward on other media freedom issues discussed during my visit in October, one of them being
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the strengthening of the public service broadcaster. My Office stands ready to assist in bringing
the country’s media legislation in line with OSCE commitments and international standards.

Moldova

I continue monitoring several civil defamation cases, including the case of the Ziarul de Garda
newspaper, described in a previous Report to the Permanent Council. The newspaper was
ordered to pay €30,000 in August 2011 to two prosecutors for reporting about their alleged
wrongdoings.

| regret that on 7 December the Appeals Court upheld the judgment in the case, although it
reduced the amount of damages to be paid by the newspaper to a more reasonable amount of
€1,250. The disturbing aspect of the case is that the courts seem to have ignored the Moldovan
Law on Freedom of Expression which requires the public interest dimension of the reporting be
considered. | hope that the Supreme Court will review this decision.

Montenegro

On 8 March 1 issued a public statement condemning an attack on Olivera Laki¢, a journalist
with the daily Vijesti. On 7 March Laki¢ was attacked and brutally beaten by an unknown
assailant in front of her apartment building. She suffered a concussion and was hospitalized.
The Vijesti team and Laki¢ had been threatened previously for their reporting about alleged
irregularities at the Tara tobacco plant. | stressed that assaults against journalists must be treated
as attacks against society as a whole as they threaten the media’s role in a democracy. |
welcome the progress of the investigation. Police identified and arrested a suspect on 13 March.
I hope that other attacks on media also will be investigated and that the authorities will work
toward ensuring a safe working environment for journalists to perform their duties without fear.

Last summer Vijesti was the target of a series of attacks when vehicles belonging to the
company were set on fire and a TV Vijesti crew was physically assaulted while working on an
assignment in the town of Niksi¢. No perpetrators of these attacks have been identified.

Netherlands

I am concerned that on 19 March another assault took place against an office of the newspaper
Zaman. (see France and Germany) According to media reports, the Rotterdam offices of Zaman
were attacked, causing material damage to the building. The authorities have begun an
investigation. My Office is monitoring the case.

Romania

On 20 January | wrote to Minister of Foreign Affairs Cristian Diaconescu to condemn attacks
on several members of the press during public demonstrations in Bucharest. | asked the
authorities to carry out thorough investigations. Journalists from various media outlets
reportedly were assaulted on 15-16 January while covering anti-government protests that turned
violent. Some of the journalists were attacked despite displaying press identification. |
expressed particular concern that police officers reportedly also attacked journalists. In my letter
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and a public statement | stressed that journalists must be free to report on public events,
including protests and demonstrations. | hope to receive information about the ongoing
investigation soon.

Russian Federation

On 7 December | met Deputy Foreign Minister Aleksandr Grushko while attending the
Ministerial Council in Vilnius. We exchanged views on the current media freedom situation in
Russia, including some recent legal developments and the progress made by the Investigative
Committee on media-related criminal cases that were re-opened last year.

On 9 December 1 issued a public statement calling upon authorities to protect journalists
reporting at public protests from police harassment. My statement was prompted by the
detention, a few days earlier, of approximately two dozen reporters covering post-election
demonstrations in Moscow and Saint Petersburg. At least two of these journalists — Forbes.ru
editor Aleksei Kamensky and FORUM.msk editor Anatoly Baranov — were charged with
refusing to comply with the lawful demands of policemen. Another, Kommersant newspaper
correspondent Aleksandr Chernykh, was beaten by a police officer during his detention.

On 16 December 1 issued a public statement condemning the murder, in the southern republic
of Dagestan, of Khadzhimurad Kamalov, the chief editor of the Chernovik weekly newspaper,
which is known for its investigative reporting. 1 welcomed the fact that the authorities
immediately opened an investigation into this killing and | hope that the perpetrators will be
brought to justice.

On 19 December | wrote to Deputy Minister Grushko to reiterate my concerns over
amendments to the statute on the mass media that went into effect in November. The licensing
procedures set out by the amendments, as well as regulations governing websites, were among
the main concerns | raised when the issue first emerged in March 2011. Unfortunately,
legislators did not take the recommendations issued by the Public Chamber® and my Office into
account.

On 13 January | wrote to the authorities to ask for additional information on three prosecuted
journalists: Igor Grishchenko, chief editor of the Moskovsky komsomolets v Yakutii
newspaper; Aleftina Dongur-ool, a reporter with RISK, a newspaper based in the Republic of
Tuva; and Aleksandr Tolmachev, editor-in-chief of the Novocherkasskie novosti newspaper and
owner of another two print periodicals, Upolnomochen zayavit and Pro Rostov. On 15 February
I received information on these cases from the authorities. My Office will continue to follow
developments.

On 13 February in a public statement and in a letter to Supreme Court Chairman Vyacheslav
Lebedev, | welcomed the adoption by the court on 9 February of a media-friendly resolution on
terrorism crimes. This resolution follows one on crimes of extremism, adopted on 28 June 2011,
which says, in part, that “ideas and opinions based on facts pertaining to interethnic, interfaith
and other social relations and expressed in scientific and political discussions and texts cannot
be considered incitement to hatred or enmity.” | am convinced that, if implemented, these two
resolutions will positively affect public debate and media freedom.

! The Public Chamber of the Russian Federation was created by a federal law to facilitate interaction of citizens with the
governmental bodies in order to take into account needs and interests of citizens as well as to protect their rights and freedom in
the process of lawmaking.
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On 9 March | received a letter from Chairman Lebedev thanking me for my public assessment
and appreciation of the above-mentioned resolutions. In his letter the Chairman once again,
as during our meeting in Moscow last year, reiterated the Supreme Court’s adherence to the
principles of media freedom as one of the main guarantors for the development of democracy in
Russia. | am particularly thankful for his readiness to continue the co-operation with my Office
on media-freedom issues. As next step in this direction, Chairman Lebedev invited me to
participate in a seminar for judges on combating terrorism and extremism that is scheduled to
take place in Maykop in May.

On 14 February | wrote to Foreign Minister Sergei Lavrov to express concern over the
decision to expel Anne Nivat, a French journalist and writer who was conducting research in
Russia, and to annul her multiple-entry visa. | am pleased to learn that the decision was quickly
reversed and that the authorities have allowed this journalist to return and continue her work.

I have been closely following discussions on the future public television broadcaster, the
creation of which President Dmitry Medvedev advocated in his address to Parliament on 22
December. | hope that these discussions will eventually bear fruit and that Russia soon will
have a financially and editorially independent public service broadcaster.

As agreed with Deputy Minister Grushko, | hope to visit Moscow later this year to continue
constructive dialogue and co-operation between my Office and the authorities.

Slovakia

On 25 November | wrote to Foreign Minister MikuldS Dzurinda to express concern over the
wiretapping of journalists and | asked the authorities to ensure a prompt and thorough
investigation of this case. On 21 November daily newspapers Pravda and Novy Cas claimed
that their reporters and the head of Slovakia's news television channel TA3 had been wiretapped
by Military Defence Intelligence. I stressed that eavesdropping and surreptitious surveillance of
journalists endangers media freedom and violates international standards and OSCE
commitments.

I welcomed that the highest authorities have condemned these actions and ordered thorough
investigations. | was pleased to read then Prime Minister Iveta Radicova’s public statement that
wiretapping of journalists is incompatible with basic principles of democracy and rule of law. |
was pleased to learn from the Head of the Permanent Mission of Slovakia to International
Organizations that my Office would be informed about the ongoing investigation. | hope to hear
about the successful conclusion of the investigation in the near future.

Spain

On 21 February | wrote to Soraya Saenz de Santamaria, the Minister of the Presidency of
Spain, and José Luis Ayllon Manso, the State Secretary for Relations with the Parliament, about
the draft Law on Access to Information which is being debated. 1 commended the renewed
efforts of the government to adopt a specific law guaranteeing the right of citizens to access
government-held information. | brought to the attention of the authorities several elements that
should be featured in the law. I look forward to working with the government on this subject
and hope that a good law will be adopted in the near future.
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Tajikistan

On 5 December | wrote to Supreme Court Chairman Nusratullo Abdulloev to thank him for the
opportunity to attend the trial of BBC correspondent Urunboi Usmonov during my visit to
Dushanbe in late November. | also told him | regretted the Supreme Court decision on 30
November to uphold the guilty verdict against Usmonov. In October 2011 the journalist was
sentenced to three years in jail on charges of ties to a banned religious group but immediately set
free under an amnesty decree.

I welcome a 7 December decision by an appellate court in northern Sugdh province to lift a €5,600
fine and a three-year ban on professional activity imposed on Nuri Zindagi newspaper
correspondent Mahmadyusuf Ismoilov.

I remain hopeful that Ismoilov and Usmonov eventually will be cleared of criminal charges.

On 19 December | wrote to Prosecutor General Sherkhon Salimzod expressing hope that Tajikistan
would soon join the participating States that have decriminalized defamation. | take note that
President Emomali Rahmon on 10 March said he had instructed the Justice Ministry to prepare
draft amendments to the Criminal Code with a view to decriminalizing libel and insult. I look
forward to assisting the authorities in this very important endeavour.

On 5 March I wrote to Foreign Minister Hamrokhon Zarifi to request additional information on the
blocking of the Facebook social media platform and four news websites specializing in social and
political affairs: tjknews.com, centrasia.ru, maxala.org and zvezda.ru (Polyarnaya Zvezda). Internet
service providers had, a few days earlier, reported being instructed by the Communications Service
(a governmental agency) to block access to the sites “as a preventive technical measure.” | also
expressed hope that the ban would be lifted soon. Since access to Facebook and the four websites
remained blocked, on 7 March 1 issued a public statement calling upon authorities to reverse their
decision.

I was pleased to learn from the authorities that access to Facebook was restored on 9 March.
However, access to the other websites remains blocked. I will continue to monitor developments.

I welcome the resolution on defamation case law adopted on 23 December by the Supreme Court.
The resolution specifies that when deliberating on claims for moral damages the courts should not
award sums that may result in the closure of media outlets. It also provides a clarification of the
difference between expression of facts and opinions.

Turkey

On 11-16 December | visited Turkey upon invitation by Foreign Minister Ahmet Davutoglu. The
purpose of the visit was to discuss the media-freedom situation in the country, in particular
imprisonment of journalists and Internet restrictions.

Minister Davutoglu and | discussed media-freedom challenges that require immediate attention. |
asked the government to improve the situation of imprisoned journalists, for example, through
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alternatives to pre-trial detention, such as release on bail or house arrest. | also asked for urgent
reform of the criminal law, because it can be used to restrict media freedom, imprison
journalists expressing critical views and block websites. Minister Davutoglu assured me that the
main political philosophy of the government is to promote freedom and eliminate restrictions. |
hope that the good spirit of our meeting will be quickly translated into specific measures to
improve the environment for media.

I also welcomed initiatives by the Justice Ministry to amend the Criminal Code, the Anti-Terror
Law, the Internet Law and the Broadcasting Law in order to bring national legislation in line
with international and OSCE commitments. | hope that, as | offered in my meetings with the
authorities, my Office will receive the draft laws and can prepare recommendations which
would bring them in line with OSCE commitments and international good practices.

I am pleased that the Safe Internet Service filtering system is now voluntary, a development
which is also in line with earlier recommendations of my Office. I trust that this filtering system
never will be imposed on Internet users.

| also had meetings at the Justice Ministry; Transport, Maritime and Communications Ministry
and the Directorate General of Press and Information of the Office of the Prime Minister. | was
pleased to have the opportunity to meet with media professionals and human rights activists at
Ankara University and Istanbul Bilgi University.

In co-operation with the authorities, |1 concluded the trip on 16 December with a visit to
journalists Nedim Sener and Ahmet Sik in Silivri prison near Istanbul.

On 20 December | issued a public statement objecting to the mass arrests of journalists that
took place that day and called for a swift investigation into the matter. More than 30 journalists
were taken into custody following police raids across the country. Office equipment was
confiscated as evidence of their alleged involvement with the activities of the Kurdistan
Communities Union (KCK). Among others, journalists from the daily newspapers Vatan and
Birgun, the DIHA news agency and a photographer from Agence France Presse were arrested.

I emphasized the importance of knowing exactly why these media professionals were
arrested. | also noted that although governments have an unquestioned right to fight terrorism,
it should be carried out without silencing the press and curbing the public’s right to be
informed. This right includes reporting on sensitive issues such as terrorism.

On 19 January on the occasion of the fifth anniversary of the murder of prominent journalist
Hrant Dink, | made a public statement indicating that participating States must do more to
protect journalists and punish their assailants. Dink, the editor-in-chief of the bilingual
Armenian-Turkish language weekly Agos, was shot dead in 2007 in front of its Istanbul offices.
Two days prior to this sad anniversary a criminal court in Istanbul sentenced one man for
involvement but acquitted 18 other defendants of charges of acting on the orders of a terrorist
organization. | repeated that impunity for perpetrators sends a chilling message to society that
such crimes are tolerated. I noted the statements by the Turkish political leadership on this
issue, including President Abdullah Giil and Deputy Prime Minister Bilent Aring, who said that
the decision was unsatisfactory to the people and that the ruling could be appealed.

On 12 March 1 issued a press statement welcoming the release of four Turkish journalists from
prison. The journalists, Sait Cakir, Coskun Musluk, Nedim Sener and Ahmet Sik, were all
detained on 3 March 2011 and accused of being members of the alleged Ergeneko
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organization. In December | had the chance to visit two of them in prison during my official
visit to Turkey.

According to media reports, the court released the journalists because of the time already spent
in jail and the likelihood that the severity of the charges against them would be changed.

I am pleased to learn that the court has used alternative measures to imprisonment and the four
journalists can stand trial as free persons. | hope that the trial, which is scheduled to resume on
18 June, will be over soon and the charges will be dropped against these and the many other
journalists currently in prison.

My Office is updating the research we carried out a year ago on imprisoned journalists in
Turkey. The findings showing the current trend and the data base of imprisoned journalists will
be made public in the coming weeks. My Office is ready to assist authorities in all media-
related reforms.

Turkmenistan

On 19 March | was pleased to receive a letter from Rashid Meredov, Deputy Chairman of the
Cabinet of Ministers and Minister of Foreign Affairs of Turkmenistan, expressing the
willingness of Turkmenistan to host our 14th Central Asian Media Conference in July in
Ashgabat. My Office looks forward to our first such conference in Turkmenistan and | am
firmly convinced that this event will be an impetus for the media freedom in the whole of
Central Asia.

My Office continues to actively co-operate with the OSCE Centre in Ashgabat to provide the
authorities with assistance in the field of media law reform and media education. In April we
will participate in expert consultations with members of the working group on the media law
established by the Parliament in 2011. | commend the readiness of the authorities to modernize
their media legislation and hope that, as a result of our co-operation, the country will soon adopt
a modern media law that follows the highest international standards.

We also continue our co-operation with the Institute of Foreign Relations at the Ministry of
Foreign Affairs. Following my lecture to students during my last visit to Turkmenistan in
November, we are now facilitating an exchange between the Institute and MGIMO University
in Moscow. The Dean of the School of International Journalism of MGIMO will visit Ashgabat
in May for lectures and consultations.

Ukraine

On 23 January | received a letter from the authorities informing me about a new procedure for
the executive bodies of Ukraine to seek international expert opinion on national draft legislative
changes. | noted this and in my 26 January letter to the authorities expressed hope that a long-
awaited law on Public Service Broadcasting would be adopted in the near future and offered my
Office’s assistance. On 21 February the Parliament indefinitely postponed its deliberations on
the draft PSB law submitted by opposition deputy and former head of the parliamentary media
committee Andriy Shevchenko. In the latest development, the Administration of the President
urged the Cabinet of Ministers to act quickly on the presidential draft PSB law. | understand
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that the draft law has been reviewed by a Council of Europe expert and I hope that a sound final
draft will be submitted to Parliament soon.

In my 26 January letter to the authorities I also raised the issues of the searches and arrests of
Tviy Chas staffers on 17 January; the kidnapping and beating of Ivan Zheved, a Luhansk
journalist, on 20 January; and the 23 January attacks and assaults against blogger Pavel
Kolesnik and two journalists of Ukrainski Tyzhden, Bohdan Butkevich and Andriy Lomakin,
by Donetsk supermarket employees. | await further information from the government on the
cases.

On 27 January the authorities informed me in a letter about the 2012 ranking of Ukraine in the
annual press freedom index by Reporters Without Borders.

On 28 March | received a letter on the status of cases raised in my 26 January letter. It indicates
that the searches and arrests of the Tviy Chas staffers were not related to their media activities,
that a criminal case related to kidnapping of blogger Ivan Zheved was dismissed and that a
criminal investigation was launched in the matter of the assaults on Kolesnik, Butkevich and
Lomakin.

Uzbekistan

On 5 January | forwarded to the authorities legal analyses of the draft laws “On transparency
of activities of bodies of state power and governance” and “On television and radio
broadcasting” which were prepared by independent experts. | hope their recommendations will
be considered by the authorities when adopting the two laws. (See Legal Reviews)

On 2 March | wrote to the authorities to seek additional information on a recent incident
involving Natalia Antelava, a BBC correspondent based in Almaty. On 29 February she was
denied entry to Uzbekistan without explanation.

On a positive note, | am pleased that websites of several news agencies, including the BBC, the
BBC Uzbek Service, Aljazeera, the Associated Press and Reuters are accessible again in
Uzbekistan. | hope that this will be soon the case with Deutsche Welle, Radio Ozodlik,
fergana.ru and LiveJournal.

I also took note of a decree signed by President Islam Karimov on 30 December “On granting
additional tax exemptions and incentives for further development of the media” which provides
media outlets with tax benefits and favourable conditions for their development as small
businesses.
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Projects and activities since the last report

Legal reviews

Uzbekistan

As agreed with H.E. Ulugbek Mukhammadiev, the Deputy Speaker of the Legislative Chamber
of the Oliy Majlis, during my visit to Tashkent in November 2011, my Office commissioned
legal analyses of the draft laws “On transparency of activities of bodies of state power and
governance” (available in Russian at http://www.osce.org/fom/87924) and “On television and
radio broadcasting” (available at http://www.osce.org/fom/87924).

The following recommendations were made by the experts:

On the draft law “On transparency of activities of bodies of state power and governance”:

Clear criteria for limiting access to information should be established;

The legal sphere of this draft and all key issues related to the access to information
should be clarified and information that cannot be provided should be specified;
Information that is at disposal of and received by the state authorities should be
available for disclosure;

Heads of press services should not be personally responsible for information about the
state body;

Procedures related to requests for information, responses or rejections, and appeals
should be specified,;

An independent agency to exercise control over state bodies that implement access to
information laws should be established.

On the draft law “On television and radio broadcasting:”

The procedure for the establishment of the independent regulatory agency should be
specified;

Policies mandating the regulatory agency to have transparent decision-making
mechanism should be drafted;

Founders of media outlets should be obliged to disclose their ownership structure online;
Provisions founding a public broadcaster with editorial independence should be
specified;

Mandatory licensing provisions of television and radio broadcasters on the Internet
should be removed;

The license for television and radio broadcasters should be prolonged up to 10 years;
Judicial review of broadcast license annulments should be required.

Internet freedom-related activities

The recent developments in the participating States related to attempts to streamline the
protection of intellectual property rights on the Internet has been a cause for concern.
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On 24 January 1 called on governments to reassess their measures to enhance copyright
protection against the paramount need to safeguard freedom of expression, in the context of the
recent debate over the Stop Online Piracy Act (SOPA) and Protect Intellectual Property Act
(PIPA) in the United States and the continuing discussion on the draft European Anti-
Counterfeiting Trade Agreement (ACTA).

While noting the critical and crucial importance of the intellectual property right protection, |
stressed that copyright laws should be limited in time and scope, encourage innovation and not
hinder the free flow of information and freedom of speech. | warned the participating States that
mandatory monitoring of Internet content for copyright infringement could have a chilling
effect on political discourse.

I called on all OSCE participating States to devise new approaches to protect both fundamental
freedoms and intellectual property rights. These should reflect the spirit and pace of the digital
age and be mindful of global implication of each national measure.

I welcome the fact that the U.S. Congress took into account the concerns voiced by civil society
and netizens and postponed deliberations on SOPA and PIPA.

On 14 February | wrote to the President of the European Parliament, Martin Schulz, and issued
a public statement in which | called on Members of the European Parliament to protect free
expression when negotiating the draft of ACTA.

| raised a number of concerns and expressed my opinion that ACTA would authorize online
service providers to disclose personal information of alleged copyright infringers to rights
holders without a court order or the right to appeal, placing the decision on the legal status of
content outside an established judicial framework. Furthermore, these provisions would not
provide guarantees of the right to privacy or the free flow of information.

I welcome the fact that the European Commission referred the draft to the European Court of
Justice for a legal opinion to clarify whether the treaty is compatible with the European Union’s
fundamental rights and freedoms.

Media Conferences

On 29-30 November my Office held the 13th Central Asia Media Conference in Dushanbe
focusing on media pluralism, Internet governance and the state of the media freedom in the
region. Speakers included David Goldberg, an associate research fellow at the University of
Oxford, Erik Albrecht of Deutsche Welle Akademie and Dainius Radzevié¢ius, Chairman of
Lithuanian Journalists Union.

The Director of the Office led a side event on digitalization of broadcasting and its implications
for media freedom. Participants discussed the switch-over process in Europe and Central Asia,
were provided with information on legislation, licensing, infrastructure, spectrum use and other
issues related to digitalization, as well as benefits and pitfalls of digitalization for content
pluralism. The conference declaration is available at http://www.osce.org/fom/84371

On 26-28 March my Office, in co-operation with Albany Associates, an international
consulting company specializing in the regulation of broadcasting and media, held the first
master class on broadcast regulation in Istanbul for regulators from Central Asia and South
Caucasus. Approximately 50 high-level representatives of broadcasting regulatory authorities,
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staff of government ministries associated with broadcasting and broadcast regulatory policy,
parliamentarians involved in drafting of the laws regulating broadcasting, legal experts working
in the field of broadcasting regulation and representatives of civil society took part in the
training. The master class provided participants with comprehensive knowledge on the issues
related to broadcast regulation, best international practices of communications regulation, as
well as the emerging issues of convergence, spectrum management, intellectual property rights
and digital and new media regulation while preserving media pluralism. (Additional
information on the class is available at http://www.osce.org/fom/88783. Information on Albany
Associates is available at http://www.http://www.albanyassociates.com)

Publications

My Office published several topical leaflets and guides in late December and early January
including “Safety of Journalists, Why It Matters.” The leaflet soon will be published in
Russian.

Jointly, with the 2011 Chairman-in-Office, Lithuania, “The Safety of Journalists Guidebook”
was published in English. The Guidebook is a catalogue of good practices and
recommendations in the field of journalists’ safety (available at
http://www.osce.org/fom/85777).

My Office also produced a brochure on “Internet Governance” in English and Russian.

The first OSCE-wide study of Internet regulation, “Freedom of Expression on the Internet: A
study of the legal provisions and practices related to freedom of expression, the free flow
of information and media pluralism on the Internet in the OSCE participating States” was
published in English with the summary section of the study also available in Russian.

The 2011 Yearbook of the Office of the Representative also was published earlier this week.

In addition, the Office has updated its publication setting forth OSCE commitments relating to
freedom of expression, the free flow of information and freedom of the media from 1975 - 2011
in English and Russian.

Social Media

In January | established a Facebook page for my Office. Social media and social networks such
as Facebook, Twitter and others make it easier than ever before to share information, impart and
receive news and comment on and discuss ideas and developments.

Social media change the way news is generated and accessed. They serve journalism by being a
tool to create content, distribute information and access information. Bloggers have widened the
scope of classical journalism and added a new form of “citizen journalism” to the media
landscape.

Our Facebook presence is intended to use these new channels to disseminate news from my
Office, share relevant content on media freedom and link to other OSCE Institutions.

We already reach more than 5,000 people weekly through our Facebook page and we hope to
increase this number.
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The page can be accessed at www.facebook.com/osce.rfom. I am looking forward to stay in
touch with you, your delegations and your capitals through this new means of communication.

Trainings
Training Project

On 29-30 November my Office, jointly with the OSCE Mission to Moldova, conducted a two-
day training seminar in Vadul-lui-Voda on managing professional and financially sustainable
online media outlets. The event gathered 20 journalists working for online media from both
sides of the Nistru/Dniestr River. | thank the 2011 Lithuanian Chairmanship and the
Government of Norway for their generous financial support that made the seminar possible.

Visits and participation in events

On 24-25 November | participated in a conference “Our Internet — Our Rights, Our Freedoms”
discussing governments’ responsibilities in protecting human right on the Internet. The event
was organized by the Council of Europe and the Austrian Federal Ministry for European and
International Affairs. It was held at the Diplomatic Academy in Vienna.

On 29-30 November my Office participated in the Eastern Partnership Civil Society Forum on
the topic of “Methods of promoting media freedom in Eastern Partnership countries” in
Poznan, Poland.

On 1-2 December my Office delivered a report about defamation and media self-regulation in
South Eastern Europe at a conference of regional press councils in Pristina organized by the
OSCE Mission in Kosovo.

On 6 December | participated in an event introducing a guidebook to journalists’ safety with
the Chairman-in-Office at the 18th Ministerial Council in Vilnius.

On December 6-7 during the Ministerial Council in Vilnius | had the opportunity to meet with
Foreign Minister ElImar Mammadyarov of Azerbaijan, Foreign Minister Sergei Martynov of
Belarus, Foreign Minister Sven Alkalaj of Bosnia and Herzegovina, Nickolay Mladenov,
Foreign Minister of Bulgaria, Mario Nobile, State Secretary at the Ministry of Foreign Affairs
and European Integration of Croatia, Foreign Minister Yerzan Kazykhanov of Kazakhstan,
Nikola Poposki, Foreign Minster of the former Yugoslav Republic of Macedonia, Milan Rocen,
Foreign Minister of Montenegro, Deputy Foreign Minister Aleksandr Grushko of Russia, Matej
Marn, Political Director at the Foreign Ministry of Slovenia, the Rt. Hon. David Lidington,
Minister for Europe of the United Kingdom and Michael Posner, U.S. Assistant Secretary of
State for Democracy, Human Rights and Labor.

On 9 December | participated in a high-level conference on the roles and responsibilities of
governments in protecting human rights online in The Hague hosted by the Ministry of Foreign
Affairs of the Netherlands. At the conference | met with Foreign Minister Uri Rosenthal of the
Netherlands, Sweden Foreign Minister Carl Bildt and U.S. Secretary of State Hillary Clinton.
(Additional information on the conference is available at http://www.osce.org/fom/85211)

My Office contributed to the conference "Freedom Online: International Conference on Internet
Self-Regulation” held on December 14 in Baku. The conference was jointly organized by the
Institute for Reporter Safety and Freedom and the OSCE Office in Baku. My Office supported
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the conference financially and an expert provided by my Office gave the keynote presentation
on "The History of Internet Regulation and its Current Implementation in Western Countries".

On 11-16 December | visited Ankara and Istanbul on an invitation by Foreign Minister
Ahmet Davutoglu to meet with high-level officials, media and civil society to discuss the media
environment. This was the first official visit of an OSCE Representative on Freedom of the
Media to Turkey.

On 23 December the Director of the Office participated in a conference on media law
developments in Russia in 2011 at Moscow State University faculty of journalism.

On 9 February in Brussels | spoke about the media situation in Hungary at a hearing of the
Committee on Civil Liberties, Justice and Home Affairs of the European Parliament.
(Additional information is available at http://www.osce.org/fom/87788).

On 10 February in Brussels I met with Neelie Kroes, Vice President of the European
Commission responsible for the Digital Agenda for Europe. We discussed media freedom in
European Union member states and candidate countries, and how to further enhance co-
operation. | noted the role played by international organizations in awareness raising and in
holding governments accountable to honour their international obligations.

On 23 February | addressed members of the General Committee on Democracy, Human Rights
and Humanitarian Questions during the winter meeting of the OSCE Parliamentary Assembly in
Vienna. | spoke about the media freedom trends in the OSCE area and on the co-operation
between OSCE PA and my Office.

On 15 March my Office briefed staff members of the OSCE field operations and institutions
about the Mandate and the activities of my Office at the Human Dimension Induction Course in
Warsaw organized by ODIHR.

On 18-19 March | spoke at the Cyber Dialogue Forum 2012 on “What is Stewardship in
Cyberspace?” focussing on the limits of dissent in cyber space in Toronto. The event gathered
experts from academia, government, the private sector, the military and civil society to discuss
the role and duty as well as accountability of the different actors in Internet governance.

On 20 March | spoke at The Harriman Institute at Columbia University in New York City at a
conference “Is the Cold War Over? Russia and US Media from Perestroika to the 2012
Elections.” My panel focused on “The Perils and Legacies of Investigative Journalism.” The
panellists were Nina Ognianova of the Committee to Protect Journalists, Luke Harding of The
Guardian and Oleg Kashin of Kommersant. The panel was moderated by Bruce Shapiro of the
Dart Center for Journalism & Trauma at Columbia University.

Later that day | also spoke at The Harriman Institute on the topic “Media Freedom in East
Central Europe and the Balkans — Development or Regression?” | outlined the current state of
media freedom and discussed the main directions of media development in these regions. The
event was moderated by Tanya Domi, an adjunct professor of international and public affairs at
Columbia University.

On 22-23 March my Office participated in a UNESCO conference in Paris of the International
Programme for the Development of Communication.
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On 27-30 March my Office participated in the first meeting of the Steering Committee on
Media and Information Society of the Council of Europe in Strasbourg.

On 27 March my Office participated in the Milton Wolf Seminar held at the Diplomatic
Academy in Vienna on “Transitions Transformed: Ideas of Information and Democracy Post-
2011” focusing on the topic of information rights and national sovereignty in the digital age.

On 28 March my Office participated in the Legal Leaks Workshop in Croatia organized by our
partner NGOs Access Info Europe, n-ost and Transparency International Hrvatska in Zagreb.
The workshop offered practical tips to journalists on better access to government-held
information and presented the Toolkit, a guidebook on this subject that was partially funded by
my Office.

Planned activities for the next reporting period

Speaking engagements and visits

On 13 April the Director of my Office will moderate a meeting of the working group of the
Parliament of Turkmenistan in Ashgabat on the draft media law organized by the OSCE Centre
in Ashgabat.

On 18-19 April 1 will participate in the first Stockholm Internet Forum on “Internet Freedom
for Global Development” organized by the Swedish Ministry for Foreign Affairs, the Internet
Infrastructure Foundation and the Swedish International Development Cooperation Agency in
Stockholm.

On 26-27 April I will speak the Eurasian Media Forum — 2012 in Astana.

On 3-5 May | will take part in the UNESCO conference "New Voices: Media Freedom Helping
to Transform Societies”, which will be held in Tunis on the occasion of World Press Freedom
Day. | will address the conference, together with the three other international rapporteurs
on media freedom, on the decriminalization of defamation in the OSCE region. | will also
participate in a roundtable on "Freedom of Expression and Co-regulation of Media Space",
organized by the Organisation international de la Francophonie.

On 10-11 May I will give the keynote address at the OSCE Network in Sweden/Finland —
Nordic Forum for Security Policy 2012 in Vilnius.

On 31 May-1 June | will attend the European Platform of Regulatory Agencies annual meeting
in Portoroz, Slovenia.

On 12 June | will give a lecture on media freedom in the OSCE region at the Centre for
Southeast European Studies at Graz University in Graz.

Publications

My Office will publish books containing the materials of the 2011 South Caucuses and Central
Asia Media Conferences which covered the topics of Internet governance and media pluralism.
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Media Conferences

The 14th Central Asia Media Conference is scheduled to take place in July in Ashgabat. The 9th
South Caucasus Media Conference is scheduled for Baku in October. | thank the authorities of
Turkmenistan and Azerbaijan for their readiness to host the conferences for the first time.

The conferences will focus on social and community media. We highly appreciate the fact that
Azerbaijan has offered to host the South Caucasus Conference this year.

The 10th South Caucasus Media Conference is planned for Yerevan in 2013.

The 2nd South East Europe Media Conference is scheduled to take place in September in
Belgrade. Together with the OSCE Mission to Serbia, my Office will bring together journalists
and media from across South East Europe to discuss current challenges to media freedom in the
region.

Extra-budgetary donors

My Office is preparing for this year’s conferences. Additional funds are needed to hold the
conferences.

I would like to thank the governments of Germany, the Netherlands, Norway and the United
States for providing assistance to the 2011 Central Asia conference. | would like to thank
Germany and Norway again for their support in 2012.

I also would like to thank Finland, Ireland, Luxemburg, Turkey and the United States for their
contributions to the Master Class in Broadcast Regulation.

I would like to thank the Czech Republic for supporting a new project on social media.
I encourage all delegations to consider lending support to our conferences, which provide
regional media with valuable opportunities to learn from international experts and meet with

their local counterparts, creating a sense of community and shared experiences within the
profession.
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EEEE

Organization for Security and Co-operation in Europe
The Representative on Freedom of the Media Dunja
Mijatovié

21 June 2012
Regular Report to the Permanent Council

Introduction
The issues of our time — freedom and safety off and online
Internet freedom

There is little doubt that the technological revolution that gave rise to the Internet is far from
over, nor is the debate on its affect on mankind. Every year we seem to come to yet another
crossroads in the future of the Internet and every year we engage in passionate arguments about
if and how the technology can be controlled, molded, modified or simply stopped in order to
achieve political, social and economic goals and many keep forgetting that governments and
technology should serve people and not vice versa.

That, in large part, was the message that came from the Dublin Conference on Internet Freedom
which was held earlier this week under the auspices of the Irish Chairmanship.

This event was of great importance for the future discussions related to the Internet among
participating States and beyond. But for my Office the tasks remain the same: freedom of the
media, free flow of information, plurality of voices for the Internet and its users. Government
regulation should be minimal at best and designed only to help move forward its development
and protect the institutions that allow it to exist. There is absolutely no reason to get sidetracked
by issues which amount to very little and, in some cases, outright fabrications designed to
increase government controls.

The 56 participating States in this organization may hold almost an equal number of opinions
about what constitutes open, free and safe Internet. Sometimes consensus on the issue seems far
away. But it doesn’t have to be. All we need to do is look back to the past.

Hence, | begin this report by directing your attention to the Document of the Copenhagen
Conference on the Human Dimension® held 22 years ago, when the participating States agreed
that everyone has the right to free expression and to communication without government
interference, and Permanent Council Decision 633 of November 2004° in which the
participating States expressly committed themselves to ensuring that the Internet remains and
open and public forum for freedom of opinion and expression.

Defending an Internet as whole and free is a continuing struggle that needs to be led both online
and offline. Participating States have an obligation to safeguard all means used for the exercise
of the right to freedom of expression and free media.

2 Commitments: Freedom of the Media, Freedom of Expression, Free Flow of Information 1975-2011, 2™ Edition.
http:www.osce.org/fom/31232, p. 11.
3 Commitments: Freedom of the Media, Freedom of Expression, Free Flow of Information 1975-2011, 2™ Edition.
http:www.osce.org/fom/31232, p. 32.
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A global struggle for control of the Internet is under way. There are competing views about
rights, freedoms, security and regulations online. The discussions of freedoms and rights and
the discussions around security often appear to be running on parallel tracks. We need to bring
these debates and perspectives together and we need to encourage a more interdisciplinary
understanding of cyberspace governance while enabling broad consultation. The OSCE offers a
framework for the rights-security debate that we need to take advantage of.

Let me also draw your attention to another development which was mentioned by quite a
number of participants of the Dublin Conference.

Tomorrow in Geneva, preparations continue for the World Conference on International
Telecommunications, which is organized by the ITU and will take place in Dubai in December.

I share the concerns of many experts that this conference has been organized without sufficient
participation of and consultation with civil society and the private sector and the results of
which might unduly restrict the free flow of information on the Internet and establish excessive
regulatory regimes which are not necessary for the functioning of the Internet.

Even purely technical regulations might have consequences on people, on Internet users, on the
free flow of information and on online freedoms. | call upon all 56 participating States to keep
this in mind while preparing for and participating in the ITU WCIT.

After all, the Internet is an unprecedented success story and although there is always room for
improvement, | see no political or technical reason to introduce a new form of oversight of the
Internet on the cost of multi-stakeholder participation.

Journalists’ safety

Making news gathering safer is another critical marker for my Office in the 21st century.
Throughout this reporting term, assaults on journalists continue. But for the first time | sense a
critical mass of public awareness and international organizations’ attention growing that could
turn words into deeds.

Yesterday | took part in a UN event in Geneva to promote journalists’ safety, organized by the
by the Austrian Federal Ministry for European and International Affairs. I welcome this
continuing engagement by the Austrian government for leading the way on this topic. The UN
Human Rights Council event was the latest in a series that are designed to put the issue front-
and-center on the international docket.

Our efforts, however, will not end.

Recently the newly appointed Human Rights Commissioner of the Council of Europe, Nils
Muizniecks, published a Human Rights Comment emphasizing the urgent need to reverse the
negative trend. Article 19, the International Press Institute, the Committee to Protect
Journalists, IFJ, EFJ, Reporters sans Frontiers and many other NGOs around the world track
assaults on journalists and have courageously stepped up their lobbying efforts. I commend
them for their courageous and tremendously important work.
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On 17 July the OSCE will discuss safety of journalists in the context of the Human Dimension
Committee, along with Article 19 and media representatives. The work of other international
organizations in this area needs to be recognized as well. 1 would like to mention UNESCO and
the Council of Europe as two organizations with which my Office extensively co-operates on
these issues.

These consciousness-raising efforts have resulted in quicker and more intense efforts by
authorities across the region to hunt down and prosecute assailants. Success or failure of this
movement cannot be judged in simple numbers — a decrease in violence does not, ipso facto,
mean the environment is safer. The campaign to end the attacks will be long and hard and only
joint and coordinated efforts engaging all stakeholders can bring success. My Office will
continue to vigorously address issues of safety for the benefit of our societies.

Issues raised with the participating States

Albania

On 3 April 1 received a reply from Deputy Prime Minister and Foreign Minister Edmond
Haxhinasto to my letter of 12 March regarding the recent changes in criminal and civil
defamation laws. Prison is no longer a punishment for defamation, but other criminal sanctions
remain. The Deputy Prime Minister took note of my request to completely decriminalize
defamation and offered to discuss this during my visit to Albania.

On 4 April | wrote to the Deputy Prime Minister expressing my concern about a criminal
defamation case filed by a public official against Lindita Cela, a journalist with the newspaper
Shekulli. Charges were filed under the old law, which allowed for a prison sentence of up to
two years. The charges were based on a 7 October 2011 article about a row between public
officials of a state agency regarding a leaked classified document.

On 5 April I was pleased to learn that the charges against Cela had been dismissed.

On 4-7 June upon invitation of the Government | visited Tirana to meet with high-level
officials and civil society representatives to discuss the media freedom situation in the country. I
had meetings with Prime Minister Sali Berisha, Foreign Minister Edmond Haxhinasto, Justice
Minister Eduard Halimi, and Minister of Innovation and ICT Genc Pollo. Furthermore, 1 met
with the Director General of the public service broadcaster RTVSh, the Chairperson of the
broadcast regulator — the National Council on Radio and Television, journalists, representatives
of the Media Institute and NGOs.

The constructive and fruitful discussions focused on the need for full decriminalization of
defamation, necessary reforms of the public service broadcaster and broadcast regulator to
ensure their political and financial independence, on poor working conditions of journalists and
the need to establish a transparent allocation system for state advertising to avoid favouritism.

During my visit | also spoke to the rector and students of the Media Department of the
University of Tirana.
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Azerbaijan

On 18 April in a public statement | condemned the assault on several journalists, including
Idrak Abbasov, a reporter with both the newspaper Ayna/Zerkalo and the Baku-based Institute
for the Freedom and Safety of Reporters. On that day Abbasov and other journalists — Gunay
Musayeva of the Yeni Musavat newspaper and an Obyektiv TV crew — were attacked by
employees of the state oil company, SOCAR, while filming the demolition of a house in Baku’s
Sulu Tepe settlement. Abbasov, who was wearing a yellow reflective vest identifying him as a
journalist, suffered multiple wounds. On this occasion | asked the authorities to take resolute
steps to end all forms of violence against journalists.

On 23 May | received a letter from the authorities in response to cases | had raised in my
previous report to the Permanent Council. The letter detailed legal proceedings initiated against
Anar Bayramli, a reporter with an Iranian media outlet and two Xayal TV executives, Zaur
Quliyev and Vigar Qonagov, who were charged in connection with the March 2012 unrest in
the northeastern town of Quba. The letter also said that authorities were investigating blackmail
attempts against RFE/RL correspondent Khadija Ismayilova and denied reports that journalists
were hurt during the Quba unrest.

On 4 June | issued a public statement welcoming a Supreme Court decision to parole social
media activist Bakhtiyar Hajiyev. | also said | hoped that journalists Bayramli, Quliyev and
Qonagov would soon be released from prison.

On 13 June | wrote to Foreign Minister EImar Mammadyarov to express my concerns about the
sentencing of Bayramli to two years in prison on drug-possession charges. | also raised the case
of Mehman Huseynov, a photo blogger who faces up to five years in prison over an incident
with police officers in May during coverage of a demonstration in Baku. Finally, | expressed
regret that Parliament adopted restrictive amendments to the nation’s access to information
laws. | repeated these concerns in a public statement issued on 14 June.

I continue to monitor the criminal trial of Avaz Zeynalli, the chief editor of the Khural
newspaper, who faces charges of extortion and tax evasion.

Belarus

On 26 April I received a response from the authorities to my 19 March letter expressing concern
over foreign travel restrictions placed by Belarusian authorities on several non-government
members of the media. On 14 March Zhanna Litvina, Chairperson of the Belarusian Association
of Journalists, Andrey Dynko, Chief Editor of Nasha Niva newspaper, and Mikhas Yanchuk, a
representative of Belsat TV channel in Minsk, intended to travel outside of Belarus but were
informed by the border guards that they were “temporarily banned” from foreign travel. Their
passports were stamped accordingly.

The response set forth the steps enforced in Belarus to temporarily restrict freedom of
movement of its citizens. It also cited a law requiring confidentiality concerning reasons for
such restrictions in individual cases.

On 8 May | wrote to President Alexander Lukashenko to bring his attention to the dismal media
freedom situation in the country. On 10 May | issued a public statement reiterating that the
President should end the repressive policy toward the media. | emphasized in my letter and in
the statement that media freedom could only be achieved if, as a start, all unfair convictions and
pending charges against journalists were annulled.
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I raised the cases of journalists Irina Khalip of Novaya Gazeta and Andrzej Poczobut of Gazeta
Wyborcza, who were convicted and given suspended sentences for their criticism of the
authorities. Additionally, | raised the case of Natalia Radina of Charter97.org, who had to leave
Belarus to avoid prosecution.

| asked the President to revoke the sentences because they sent a clear signal to all media in
Belarus that critical voices toward authorities and state policies will not be tolerated by the
government. | noted that journalists expressing independent views live in fear for their safety
and that of their families. | reiterated that public officials should tolerate a higher degree of
media criticism than ordinary citizens and allow for a free debate on issues of public interest.

On 5 June | wrote to the Minister of Foreign Affairs Sergey Martynov to express concern over
several incidents of arbitrary detention and obstruction of activities involving journalists in
Belarus.

On 31 May several journalists were temporarily detained while covering a local public protest
against the construction of a toxic factory in Yakimova Sloboda village, which is in the Gomel
region. Sergey Balay of Solidarnost, Ina Studzinskaya of Radyo Svaboda and television
journalists Alina Radachynskaya and Ales Barazenka were driving in one car on the way out of
the village when they were stopped by police for an alleged traffic violation. All were
interrogated and later released. After the interrogation, a police officer obstructed Ina
Studzinskaya’s reporting by twisting her arm when she spoke live on a telephone with Radyo
Svaboda’s studio.

On 1 June two television journalists, Tatyana Belashova and Olga Chaychyts, were detained
while they were covering an International Children’s Day event in Gorky Park in Minsk. They
were interrogated and released.

On the same day in Grodno, police detained journalists Andrzej Poczobut and Jan Roman when
they were leaving their homes, apparently to prevent them from covering a protest rally of a
non-governmental organization, the Union of Poles of Belarus. They were released after
spending three hours at police stations. Later during the protest rally, Grazhyna Shalkevich of
Glos z-nad Niemna and Yuliya Kalyada, an independent reporter, were detained by police.
Administrative charges were filed against them.

| asked the Minister to clarify the legal grounds for detaining and questioning journalists in the
above cases. | also offered the Government to consider a joint project with my office on
professional interaction between law-enforcement agencies and journalists during public events.
I proposed that such an event could be a good occasion for me to visit Minsk and hold meetings
with high officials and media policy makers in Belarus.

I was disappointed to learn that on 6 June a court in Grodno fined Shalkevich 5 million
Belarusian roubles (about €480) on charges of participating in an unsanctioned protest rally. 1
would like to reiterate that demonstrations are events of public interest, whether or not approved
by the authorities and journalists should be free to report on them.

Bulgaria

On 31 May | wrote to Tsvetan Tsvetanov, Deputy Prime Minister and Minister of Interior and
Nickolay Mladenov, Minister of Foreign Affairs, to express concern about an incident involving
investigative journalist Lidia Pavlova. The journalist's car was set on fire twice. | asked the
authorities to ensure her safety. As Pavlova and her family has been the target of many threats
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over the years, | expressed hope that the incident will be swiftly investigated. | also hope to
receive news of successful investigations into attacks against journalists, including a bomb
placed under the car of Sasho Dikov in October, as well as unsolved murders and other acts of
violence against journalists in the past.

Croatia

On 8 May 1 issued a public statement expressing concern over the public service broadcaster’s
practice of reprimanding critical journalists. The journalist, Elizabeta Gojan of Hrvatska Radio
Televisia (HRT), received warnings and was threatened with dismissal for having given
interviews to other media on the topic of media freedom in Croatia and commenting on the state
of affairs at HRT.

Gojan gave these interviews in her capacity as president of the managing board of the Croatian
Journalists’ Association. Another HRT journalist and editor of the show “Croatia Life,” Maja
Sever, is also facing disciplinary proceedings for allegedly being unbalanced in the selection of
guests for the show.

I noted that it should be a public service broadcaster’s role to highlight topics of public interest,
including the important issue of media freedom. | called upon the HRT management to revise
its practice and to re-establish trust with its journalists and the audience.

On 10 May 1 received a letter from the president of HRT saying that Gojan’s right to free
expression had not been violated and that HRT did not ban certain subjects or practice
censorship. According to management, the warnings were issued because she was providing
false information and making false accusations regarding the management of HRT.

Estonia

On 14 May | wrote to Urmas Paet, Minister of Foreign Affairs, expressing concern about the
case of Russian journalist Igor Korotchenko, whose short-term Schengen visa was annulled by
Estonian border authorities upon his arrival in Tallinn on 6 May. Korotchenko, the chief editor
of Natsionalnaya Oborona magazine, was scheduled to meet with a group of readers on 7 May. |
requested a clarification of the reasons to determine whether the entry denial was related to
Korotchenko’s work.

In a 25 May response, the Minister of Foreign Affairs wrote to me about the underlying
European and national regulations on which Korotchenko was denied entry. | was assured that
the decision was not connected to his work as a journalist.

Georgia

On 4 May | wrote to Foreign Minister Grigol Vashadze calling for an investigation into an
attack on Irakli VVachiberadze, a reporter with a newspaper titled P.S. The journalist said that on
3 May he was assaulted by plain-clothed Interior Ministry officers after he attempted to record
the proceedings of a closed meeting of the National Movement party in the town of Kutaisi.

On 9 May | wrote again to Minister Vashadze, this time in connection with media reports
indicating that presidential security guards, law enforcement officers and National Movement
party members prevented several journalists from covering events. The reported incidents took
place in towns of Kutaisi, Zugdidi and Gori on 2-6 May. The journalists involved represented

62



several regional media outlets, including the Shida Qartli Information Center, the Dzveli kalaki
radio station and the tspress.ge, livepress.ge and netgazeti news agencies.

I received a reply to both letters on 12 June. In it, the authorities assured me that
Vachiberadze was not physically abused. They also denied that the journalists mentioned in my
second letter were prevented from fulfilling their professional activities, blaming them for either
failing to provide proper identification or not abiding by security regulations. The reply made
no mention of the Gori incident.

Greece

On 12 April 1 wrote to Minister of Foreign Affairs Stavros Dimas expressing concern about the
mistreatment of several journalists by police officers while covering anti-government
demonstrations in Athens on 5-6 April.

I welcomed the fact that the police launched an investigation into allegations of excessive use of
force. | said that journalists must be free to report on public events, including protests and
demonstrations, and that it is the duty of law enforcement to ensure that journalists can carry out
their work freely. | asked for further details on the progress of the investigation.

On 11 May | wrote to the authorities and issued a public statement expressing concern over an
attack against journalist Konstantinos Bogdanos and asking that a swift and thorough
investigation take place.

According to media reports, Bogdanos, a journalist for Skai television and a radio presenter,
was attacked by three unidentified men while he was walking to his car on the night of 9 May in
Athens. He said that the attackers knew he was a journalist because they referred to Skai
television during the beating. He was hospitalized with head injuries and a fractured hand.

I expressed hope that the investigation will find the attackers and clarify the motives behind the
beating. | said that by bringing the assailants to justice the authorities would send a message that
such attacks cannot be tolerated.

I also asked the authorities to provide my Office with any further information they may have. |
expressed hope in receiving updates on the police investigation launched into the death of
journalist Socratis Giolias, who was murdered in July 2010 in Athens.

On 7 June | received a reply from the authorities to my letter of 12 April, stating that a police
investigation and administrative inquiries are ongoing to determine whether police officers
acted properly. It said that if found that their conduct was unlawful, disciplinary penalties would
be imposed.

I also received an English translation of “Guidelines for co-operation between policemen and
media representatives during the discharge of their duties,” issued by the Hellenic Police Chief
on 10 April. I was encouraged by the professional approach toward the handling of the press by
the police, which falls in line with the “Special Report on Handling of the Media during
Political Demonstrations: Observations and Recommendations” issued by my Office in 2007.

The Guidelines state that the media play a vital role in informing the public. They call upon the
police to ensure the safety of journalists and facilitate them in the performance of their
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professional activities. They also emphasize that the police should fully respect the role of the
media and protect each citizen’s constitutionally established right to be informed.

I hope that the Guidelines, the publication of which is very timely, will help ensure that
journalists can carry out their important work unhindered during all public events, including
demonstrations.

On 13 June | received a reply from the authorities to my letter of 11 May, indicating that the
police investigation in the beating of Konstantinos Bogdanos is continuing. The letter also said
that the police investigation into the murder of Socratis Giolias is still pending. | was assured
that my Office would be informed about any updates in these cases.

Hungary

On 16 May | wrote to Zoltan Kovacs, the Minister of State for Government Communications,
requesting a copy of the new draft media legislation.

On 23 May | wrote to Speaker of Parliament Laszlo Kover, expressing concern about certain
elements of the proposed media law changes, and asking the Parliament not to adopt those
amendments that could harm media pluralism. | pointed out that several provisions that | was
critical of in June 2010 remain problematic. | also noted that most recent motions introduced by
individual parliamentarians could restrict media pluralism even further..

On 25 May, a day after Parliament still adopted the new media laws, | issued a public statement
emphasizing that the new legislation could continue curbing media pluralism and putting the
media at risk of political control. I welcomed the fact that some important provisions, which had
to be reformed following a Constitutional Court decision in December last year, were improved;
these changes provide broader protection of sources, annulled the ban of certain content from
print and online media and abolished the right of the Media and Communications
Commissioner to interfere with editorial decisions in case of complaints.

Other fundamental elements of the legislation have not been improved. These include the way
to nominate and appoint the president and members of the Media Authority and Media Council,
their power over content in broadcast media and the imposition of high fines that can lead to
self-censorship among journalists. Furthermore, key provisions are still not clearly defined in
the laws and the financial and editorial independence of public broadcasters is not guaranteed.
These elements were also among the concerns raised by Council of Europe in its recent
analysis.

I also pointed out that several amendments to the media package were introduced and adopted
on short notice without consulting stakeholders and the public. As a result of these amendments,
rules of frequency tendering, which is a core requirement of independent regulation, have
significantly changed. The legislation does not clearly state that the Media Council has the
obligation to sign a contract with the winning candidate even when the winner is confirmed by a
court decision.

Given the lack of clarity in definitions and procedures stipulated by the new legislation, these
amendments can negatively affect broadcast pluralism.
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On 15 June 1 received a reply from Speaker Kover providing detailed information on the
legislative changes. Kover said that, together with the amendments adopted by Parliament, the
Media Act will ensure complete freedom of opinion and the press.

My Office continues to monitor the developments, and stands ready to assist Hungary in case
the authorities decide to bring the media package in line with the OSCE commitments.

Kazakhstan

On 20 April 1 issued a public statement expressing concern about the attack on Lukpan
Akhmedyarov, a reporter with the newspaper Uralskaya Nedelya. The journalist had been
stabbed and shot in the chest by several assailants in the northwestern city of Uralsk.

On 25 April | received a letter from authorities informing me that a criminal probe had been
launched into the attack and they would keep me informed about the investigation. | take note
of the subsequent arrest of two suspects and the detention of another two. | hope that all those
responsible for the crime will be brought to justice.

On 14 June | received a letter from the Foreign Ministry saying the investigation into the attack
on Akhmedyarov is continuing.

Kyrgyzstan

I hope a June 2011 parliamentary decision to block access to the fergana.ru website will be
repealed soon. The Russian-registered Internet resource has been inaccessible to the customers
of the state-run Kyrgyztelekom since mid-February.

I continue to monitor the case of journalist Vladimir Farafonov who is facing charges of
incitement to national hatred in online articles.

Latvia

On 2 April | wrote to Prime Minister Valdis Dombrovskis and issued a public statement
regarding the 29 March attack on Leonids Jakobsons, owner of the independent news website
Kompromat. He suffered multiple bruises to his head and a cut on the face. Kompromat is
known for its investigative reporting on sensitive topics. Jakobsons said he believes the attack
was connected to his professional work.

On 8 May | received a response from Interior Minister Rihards Kozlovskis setting forth the
details of the criminal investigation that was launched. He wrote that since this crime “threatens
or may threaten” freedom of expression, the investigation would be strictly supervised by the
General Prosecutor’s Office.

I look forward to the results of the investigation and hope that the perpetrators will be brought
to justice soon.

Lithuania
I welcome the statement made by Audronius AZubalis, Minister of Foreign Affairs, on the
World Press Freedom Day, 3 May. Particularly noteworthy was the Minister’s call for all states

to improve working conditions for journalists, provide freer access to information and to
decriminalize defamation.
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In this context, | hope to see Lithuania decriminalize speech offences soon. Dainius
Radzevicius, the Chair of the Lithuanian Union of Journalists, has been on trial for defamation
since October 2011 as a result of his online post commenting on alleged corruption in the media
based on a Wikileaks cable. The court’s decision is expected to be announced on 29 June.

The former Yugoslav Republic of Macedonia

On 2 May | wrote to Foreign Minister Nikola Poposki on the state of affairs of the draft civil
defamation law. The negotiations on future decriminalization of defamation are stymied by a
disagreement over a ceiling on moral damages. | said that damages in civil defamation cases
must be proportionate to the harm inflicted and take into account the economic situation of the
defendant. | asked the government to adopt an approach that would do away with the dangers of
self-censorship when deciding on the ceiling. | also reiterated my Office’s readiness to provide
assistance in having the draft law reviewed.

On 15 May | received a reply from the Foreign Minister saying negotiations are continuing and
that a copy of a consolidated version would be shared with my Office as soon as available.

On 13 June 1 learned that the Association of Journalists and the Government reached an
agreement on a ceiling on moral damages. | am pleased that a solution acceptable to both sides
was found and remain hopeful that the Government will continue with media reforms.

Moldova

On 10 April I wrote to lurie Leanca, Minister of Foreign Affairs and European Integration and
Deputy Prime Minister, expressing concern about the revocation of the broadcasting license of
NIT TV by the Audiovisual Coordinating Council (ACC), the Moldovan broadcast regulator.

In my letter to the Minister | stressed that my Office pays particular attention to the importance
of independent and efficient broadcast regulation, but this sanction, which falls afoul of the
customary regulatory practice, could be viewed as unduly harsh and harmful to media
pluralism.

If it loses its pending court case challenging the ACC decision before the Chisinau Court of
Appeals, NIT will permanently lose its license and frequencies.

Hence, | was disappointed to learn that on 10 May the Supreme Court of Justice rejected NIT’s
appeal requesting to continue broadcasting until a final judgment on the appeal against the
license revocation is issued by the Court of Appeals.

I hope that NIT’s broadcasting frequencies will not be tendered out until a final court decision is
reached that will respect the need to preserve pluralism of the broadcasting sector.
NIT’s programmes now can only be watched online.

On 7 May | issued a public statement expressing concern over the 5 May attack against
Vladimir Vivici, a camera operator of the OMEGA news agency in Chisinau and asked the
authorities to begin a swift investigation. Vivici was attacked by four men on a street in
Chisinau and suffered multiple head and internal injuries which required hospitalization.
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In their 17 May response the authorities said their investigation showed that the attack was not
related to the victim’s professional activities and was “an unfortunate and regrettable
hooliganism case.” They also reiterated the willingness of the government to continue the
fruitful co-operation with my Office. | was invited to visit Moldova to discuss pending media
issues with relevant authorities. | gladly accept this invitation.

On 14 June | received a letter from the Minister Leanca, stating the position of the authorities in
the NIT case and assuring me that all measures taken are in line with Moldovan legislation. |
was also informed that later this month the Court of Appeals will re-examine the revocation of
NIT’s license.

Montenegro

I was pleased to learn on 13 March that a suspect had been arrested for the attack on Olivera
Laki¢, a journalist with the daily newspaper Vijesti. On 8 March | issued a public statement
condemning the attack and called upon authorities to ensure a safe working environment for
journalists. I hope that the case will soon be concluded and the perpetrators brought to justice.

On 2 May | wrote to the Minister of Foreign Affairs and European Integration, Milan Rocen,
about the case of Petar Komneni¢, a freelance journalist who was convicted of criminal
defamation in October 2009 for an article about alleged illegal surveillance of high court judges.
Komneni¢ was ordered to pay a fine of €3,000 or serve four months in prison. He refused to pay
the fine and on 18 April was ordered to serve the prison sentence. | pointed out that Montenegro
decriminalized defamation in June 2011 and that while the court’s decision may have met the
letter of the law, the jail sentence is disproportionate and could have a chilling affect on
journalism. | remain hopeful that the Court of Appeals will reach a decision in accordance with
OSCE media freedom commitments and international standards.

The Netherlands

On 14 May | issued a public statement welcoming the adoption of a net neutrality law making
the Netherlands the first OSCE country to do so. The law is an important step to protect Internet
traffic from undue restrictions and prioritization. The law requires operators to treat all Internet
traffic equally, regardless of author, origin, destination or content. The law also prohibits
network operators from slowing or blocking third-party services that allow for Internet-based
communications, such as Skype.

I encourage participating States to study and follow this example by applying transparent and
non-discriminatory rules on how information is transmitted by way of the Internet.

Poland

On 16 May | wrote to Minister of Justice Jarostaw Gowin to comment on the Ministry’s
opposition to a campaign to decriminalize defamation.

The Ministry opposes decriminalization because the Constitution recognizes protecting the
honour and dignity of people as a supreme value. | explained the need to decriminalize speech
offences to secure and promote media freedom. Reforming the law in Poland would send a
strong signal to other participating States to implement similar changes.
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I hope that the Minister will reconsider his position and lend support to a repeal of the Criminal
Code’s provisions on defamation.

Portugal

On 3 April I wrote to the authorities to express my concern about reports that Patricia de Melo
Moreira of the AFP news agency and Jose Sena Goulao of the Lusa news agency were assaulted
by police while covering a general strike on 22 March in Lisbon.

On 15 June | received a reply from Madalena Fischer, Head of the Cabinet of the Minister of
State and for Foreign Affairs, indicating that the government deeply regrets the events relating
to the photojournalists and stating an investigation started by the Inspectorate General of the
Ministry of Internal Affairs has resulted in disciplinary procedures being taken against a police
officer. She said the investigation is continuing.

Romania

On 18 May | issued a public statement condemning the attack on journalist Dan Bucura and
called on the authorities to carry out a quick and thorough investigation.

Bucura, an investigative reporter for Realitatea TV, was assaulted on 16 May by two people in
the lobby of his apartment building in Bucharest. He said one of the assailants indicated that he
was attacked because of his work at the station.

I emphasized that attacks against the media threaten the victims themselves and endanger media
freedom in the country. | expressed hope that the authorities will carry out an investigation that
will identify the perpetrators and bring them to justice.

I also hope that the attacks against several members of the press during demonstrations in
Bucharest in January of this year will soon result in successful prosecutions.

On 25 May | wrote to Minister of Foreign Affairs Andrei Marga regarding recent problems
with the operation of public service broadcasting in Romania caused by freezing the bank
accounts of Romanian Public Television TVR.

Following a recent decision of the National Agency for Fiscal Administration, TVR’s accounts
were blocked due to debts owed to the state. Until these debts are paid, TVR will only have
access to money to pay employee salaries. | emphasized the importance of fiscal and editorial
independence of PSBs, especially during key times such as election periods. | asked the
Minister for his support in ensuring that the public service broadcaster fulfils its civic role. By
doing so, Romania would guarantee that citizens can receive objective and pluralistic
information.

I also asked for a copy of a law passed by Parliament on 22 May that requires telephone and
Internet companies to store user data and give it to government authorities upon request. The
authorites stated that the law is in line with the European Union standards, while some human
rights groups claim that certain aspects of the law could infringe on personal freedoms. | look
forward to receiving a copy of the law.

On 20 June | received a letter from the authorities regarding my intervention of 19 January. At
that time | condemned the attacks on several members of the press that took place during
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demonstrations in Bucharest on 15-16 January and called for an investigation. The letter said
the General Police Department of Bucharest had not received any complaints from journalists. |
was also told that the Prosecutor’s Office attached to the Bucharest Military Tribunal requested
information about police actions in connection with the demonstrations. | was told that my
Office will receive further information on this and the other cases as well.

Russian Federation

On 4 April I received an invitation from the Supreme Court of the Russian Federation to
participate in a conference of the chief judges of the regions in the South of Russia on the issues
of extremism and terrorism case law. My Office took part in the event.

(See Visits)

On 17 April 1 issued a public statement welcoming President Dmitry Medvedev’s long-
anticipated decree to establish a public service broadcaster (PSB). This decree, supported with
adequate laws to ensure financial and editorial independence of the PSB, could strengthen
media pluralism in Russia. | expressed my readiness to provide advice on best practices to
create a PSB system in line with the best international practices.

On 27 April | wrote to Foreign Minister Sergey Lavrov to request further information about an
attack on Ruslan Gereyev, the deputy director-general and political editor of the Makhachkala-
based Nastoyashcheye Vremya newspaper. | said | hoped the perpetrators of this crime, as well
as the murderers of Khadzhimurad Kamalov, the editor-in-chief of the Chernovik weekly
newspaper who was killed on 16 December 2011, would be soon brought to justice.

I welcome the fact that in response to the requests of 105 deputies of the State Duma on 25
May, the Investigative Committee of the Russian Federation decided to take part in the
investigation of the murder of Kamalov. | hope that the investigation, now raised to a new level,
will progress and the perpetrators of this crime will be brought to justice.

On 10 May I issued a public statement expressing concern about the indiscriminate detention of
dozens of journalists during street protests in Moscow and about cyber attacks on the websites
of five Russian media outlets (Kommersant, Ekho Moskvy, Bolshoi Gorod, Dozhd’ TV and
slon.ru). I reminded the authorities that police should not detain and harass journalists who are
performing their professional duties but should, on the contrary, help them collect information
of public interest.

I also called upon law enforcement agencies to investigate the cyber attacks. Such attacks on
websites are a threat to cyber security, which today is one of the vital conditions for freedom of
the media. Unfortunately, new cyber attacks on independent websites were documented on 12
June.

On 29 May | issued a public statement condemning an attack on radio journalist Sergey
Aslanyan. Aslanyan, a regular contributor to Radio Mayak, was assaulted on 28 May near his
home in Moscow. The journalist suffered several wounds and required surgery. | welcomed the
fact that law enforcement agencies immediately launched an investigation and expressed hope
that the perpetrators of this attack would be rapidly found and brought to justice.

On 20 June, | received an official update on the course of the investigations into the assault on
Gereyev and the assassination of Kamalov. The authorities said that law enforcement agencies
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are exploring several leads, including that of a possible link between the attacks and the victims’
professional activities.

Spain

On 21 February | offered the authorities in Madrid assistance in the evaluation of the access to
information draft law in line with international standards. My initial recommendations were
welcomed by José Luis Ayllon Manso, State Secretary for Relations with the Parliament of
Spain, in a 26 March letter.

On 10 April | forwarded the legal analysis of the draft law to the authorities and on 11 April |
issued a public statement welcoming the efforts of the Spanish Government to adopt a modern
and comprehensive access to information law. | also stated that although the current draft is a
significant step toward more government transparency and accountability, the analysis
recommends further improving to make sure the law is in line with the OSCE commitments and
international best practices.

Following the publication of a modified draft in April, I commissioned another review which
was forwarded to the authorities on 13 June. Although certain elements of the law have been
changed, it could still be improved in several important areas. | hope the recommendations of
my Office will be taken into consideration.

On 20 June I received a detailed response to the legal review in Spanish from State Secretary
Ayllon Manso. I look forward to reviewing this memorandum in the near future.

(See Legal Reviews)
Tajikistan

On 9 May | wrote to Foreign Minister Hamrokhon Zarifi to enquire about an attack on Daler
Sharifov of the Safina state television station. The journalist was assaulted in Dushanbe on 7
May. He suffered injuries and was taken to the hospital. Sharifov says that prior to the incident
he had received several anonymous threats. | hope the investigation will help clarify whether
there is a link between the assault and Sharifov’s professional activities.

On 31 May | issued a public statement welcoming the vote by the Majlisi Namoyandagon (the
lower house of Parliament) on measures which would lead to decriminalization of defamation.
The bill still needs to be approved by the Majlisi Milli (the upper house of Parliament) and
signed by the President to take effect. In my statement, | regretted that provisions making it a
crime to publicly insult the President had not been repealed. I hope all remaining criminal
provisions related to defamation will be abolished.

| regret that the tkjnews.com, zvezda.ru, centrasia.ru and maxala.org websites remain blocked.
These sites have been inaccessible to Tajik Internet users since early March. Furthermore on 12
June access to the Asia-Plus news agency website was blocked for two days upon an order from
the Communications Service, a government agency, in reaction to readers’ comments libelling
high-ranking officials.
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Turkey

On 28 March | wrote to Minister of Foreign Affairs Ahmet Davutoglu to present an updated
table on imprisoned journalists in Turkey. The table, together with its main findings, is a
follow-up to the research carried out by my Office one year ago.

In the letter and a public statement | indicated that the findings, in principle, correspond to last
year’s results and called for media law reform. The most commonly used laws to put journalists
behind bars have remained the same: the Anti-Terror Law (especially Articles 5 and 7, relating
to articles of the Criminal Code on terrorist offences and organizations or assisting members of
or making propaganda in connection with such organizations, as well as the lengthening of
sentences) and Article 314 of the Criminal Code (on establishing, commanding or becoming
member of an armed organization with the aim of committing certain offences). Journalists
continue to face extended pre-trial detention and courts tend to give severe sentences.

| indicated that 95 journalists were in prison, up from 57 last year. The sheer number of
imprisoned journalists raises fundamental questions about the legislation and policy on
journalism and free expression. | expressed concern that the threat of imprisonment can lead to
widespread self-censorship among journalists.

| said that during my visit to Turkey in December 2011 | was encouraged to learn from the
authorities that the laws affecting media freedom would be reformed. | expressed hope that
significantly improved legislation would effectively stop putting journalists in jail for reporting
on issues of public interest and would ensure that the jailed journalists would be released soon.

| repeated that | recognize the legitimate right of governments to fight terrorism and protect
national security and their citizens; at the same time | added that objective reporting about all
issues, including sensitive issues such as terrorism, is a fundamental part of democratic
societies, and journalists cannot provide information to the public if they constantly face the
threat of intimidation and imprisonment.

The research on imprisoned journalists, which is available on our website, is now regularly
updated. I am grateful to the authorities for their continued co-operation and assistance in
providing my Office with updated information about these cases.

In the two and a half months since the publication of the table, 12 journalists have been released
pending trial. This shows that pre-trial release is possible under the current legal regime. | hope,
however, that the reforms will go further by eliminating the many ways that can curb free
expression and free media in the country.

My Office stands ready to assist Turkey to carry out these important reforms.
Ukraine

On 27 April I wrote to Minister of Foreign Affairs Kostyantyn Gryshchenko expressing
concern over several cases of violence against journalists.

On 20 April six assailants attacked Andriy Movchan, a reporter for Krayina magazine and
Gazeta po-ukrainski. The journalist suffered a concussion and other wounds and had to be
hospitalized. Movchan was attacked shortly before he was expected to appear on Inter TV
channel.

71



On 21 April unidentified persons set fire to the car of Mykola Feldman, chief editor of Visnyk
Kremenchuga. On 23 April freelance journalist Yuri Gukov from the town of Alchevsk was
attacked. This independent reporter was investigating cases of employment of people with
tuberculosis by educational institutions in Alchevsk. I expressed hope that these cases would be
thoroughly and quickly investigated. | also requested updates on the investigations.

On 18 May | wrote to authorities about the assault of Nataliya Rozynska, a television moderator
for the TSN channel, who was attacked on 16 May in the hallway of her apartment building.
The journalist was hospitalized with head and chest injuries and multiple bruises.

On 23 May | received a response from the authorities on the above cases. In the Movchan
matter, the victim told investigators that he was not a practicing journalist. A criminal
investigation has been opened in the Feldman case and the investigation is ongoing in the
Gukov case.

The authorities also forwarded to me a note from the Office of the General Prosecutor of
Ukraine titled “As for the unsolved crimes against journalists, disappearance of journalists,
preventing them from fulfilling their duties” which is a statistical update on efforts of
investigations regarding crimes against journalists.

On 4 June 1 received from the authorities an update on the professional status of Movchan
confirming that he has continued working as freelance reporter after his dismissal on 9 April
from the magazine Krayina and Gazeta po-ukrainski.

On 13 June I received a response from the authorities regarding the case of Nataliya Rozynska.
I was informed that criminal proceedings were launched in accordance with part 2 of Article
296 of the Criminal Code of Ukraine.

United Kingdom

On 9 May | issued a public statement welcoming the Queen’s announcement in her annual
speech that a new defamation bill will soon be considered by Parliament. The bill would
address the issue of “libel tourism” which entices powerful and wealthy individuals from abroad
to use the UK’s plaintiff-friendly courts to stifle criticism at home. The bill would also provide
a defence for media in cases of “responsible publication on matters of public interest” and give
greater protection to websites hosting user-generated content. While stressing that reform of the
libel law will increase media freedom in the UK, I also expressed hope that the text will address
the additional concerns of civil society organizations.

The bill was introduced in the House of Commons on 10 May.

I am also monitoring the discussions about a new communication bill, also mentioned in the
Queen’s speech. According to information available to me, the bill would allow surveillance of
electronic communications of UK citizens by authorizing intelligence services to access, in real
time and without prior authorization, details of telephone calls, text messages, emails, private
messages exchanged through social networks and websites visited.

Although | understand that the bill aims strengthen the fight against terrorism and organized
crime, 1 am concerned that the law could retard free expression by discouraging people from
visiting controversial websites or by making it possible to identify journalists’ confidential
sources.
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Uzbekistan

On 4 April | received a letter from the authorities indicating that BBC Correspondent Natalia
Antelava had been denied entry into the country because she had failed to inform authorities
about her planned visit and to state its purpose. | had raised her case in a letter to the authorities
on 2 March.

On 2 May | wrote to Foreign Minister Abdulaziz Kamilov regarding independent journalist
Yelena Bondar. On 25 April the Tashkent City Court upheld a lower court’s decision to fine
Bondar 6.3 million som (approximately €2,600) for inciting interethnic hatred, calling for mass
unrest, change of government and criticizing the authorities in comments she allegedly
contributed to the fergana.ru blog.

In response, the authorities wrote on 15 May to explain the legal proceedings initiated and the
court decisions reached in this matter. | will continue to monitor the case.

On 15 June | received a letter from Deputy Speaker of the Legislative Chamber of the Oliy
Majlis, Ulugbek Mukhammadiev, expressing appreciation for providing legal analyses of the
draft laws "On transparency of activities of bodies of state power and governance™ and "On
television and radio broadcasting” (See Regular Report to the Permanent Council of 29 March
2012 for details). 1 was also told that, taking into consideration the recommendations offered in
the legal analyses, extensive discussions on the draft laws are taking place.

Projects and activities since the last report
Co-operation with international organizations
Council of Europe Human Rights Commissioner

On 14 May | met in Vienna with Council of Europe Commissioner for Human Rights Nils
Muiznieks. We have discussed recent developments in the field of media freedom and free
expression, and the continuation of the existing close co-operation between the two offices in all
issues of mutual interest.

On 5 June Muiznieks published the latest of his Human Rights Comments, urging governments
to "treat violence against journalists with the utmost seriousness, as such attacks aim at the core
of our democracies." The Commissioner, quoting the Guidebook on Safety of Journalists
published by the OSCE Lithuanian Chairmanship and my Office last December, emphasized
that governments can be involved in censorship if they do not take sufficient steps to combat
violence against journalists.

Regional Cooperation Council

My Office participated financially in the first Media Law Academy event which took place on
4-8 June in Zagreb from 4-8 June. The academy brought together practicing media lawyers,
legislators, media representatives, members of media regulators and self-regulatory bodies, and
academics from all of the South East European countries, as well as international experts. The
academy was held under the auspices of the Regional Cooperation Council. Participants shared
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professional experience in the area of public service media remit, media pluralism and media
law. They made recommendations in those fields based on the best media law and policy
practices in the region.

UNESCO

On 22-23 March my Office participated as an observer to the 28th session of the
Intergovernmental Council of IPDC at UNESCO headquarters in Paris. Among others,
discussions focused on a UN Action Plan on the Safety of Journalists and the Issue of Impunity,
which the UN Chief Executives Board endorsed on 13 April.

United Nations Human Rights Council

On 20 June | participated in a side event sponsored by the Austrian Federal Ministry for
European and International Affairs at a meeting of the United Nations Human Rights
Commission on safety of journalists in Geneva.

Legal reviews
Spain

On 10 April | forwarded to the authorities a legal analysis of a “Draft Law on Transparency,
Access to Information and Good Governance of Spain” commissioned by my Office and carried
out by Eduardo Bertoni, Director of the Center for Studies on Freedom of Expression and
Access to Information at the Palermo University School of Law in Argentina.

Recommendations of the legal analysis include:

e The draft law should include a paragraph clarifying that access to information is a
fundamental right.

e Atrticle 2 should widen the scope of the right to access information to include all public
bodies, in particular, the judicial branch of power.

e Article 9 should be redrafted following the principle of maximum disclosure.

e Articles 10 to 13 should clarify the exceptions where access can be legitimately denied to
prevent overbroad interpretation and incorporate a “public interest test”.

e Atrticle 14 should not oblige requesters to identify themselves and should not include the
need to justify a request to access some information.

e Atrticle 21 should be complemented by provisions that ensure the independence of the
oversight body.

e Articles 22 and 27 should include specific sanctions for obstructing the right to access
information.

The legal review of the draft is available in English at www.osce.org/fom/89577 and in Spanish
at http://www.osce.org/es/fom/90791

After a modified draft was published by the authorities in April, my Office commissioned
another legal review from the same expert, which I sent to the authorities in Madrid on 13 June.

The second review noted that while positive changes were introduced into the new draft, some
provisions remain problematic.
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The review focused on these norms to be improved:

e Access to information should be recognized as a fundamental right;

e The scope of the right of access should be further expanded,

e The definition of information and rules on exceptions should be improved in accordance
with international standards;

e Anonymous requests should be allowed and the requirement to present reasons for
requesting information should be deleted:;

e Guarantees of the independence of the oversight and appeals mechanisms should be
included.

| reiterate my continued support for this important legislation and hope that a strong law
reflecting the most advanced international standards on access to official information eventually
will be adopted.

The legal review of the modified draft is available in English at
http://www.osce.org/fom/91311 and in Spanish at http://www.osce.org/es/fom/91312.

Publications

In the reporting period my Office published books on Internet Governance and Media Pluralism
reflecting the work of the 13th Central Asia Media Conference which took place in Dushanbe
on 29-30 November and the 8th South Caucasus Media Conference which took place in Thilisi
on 20-21 October 2011. The Central Asia book is available at www.osce.org/fom/91044 in
English and www.osce.org/ru/fom/91047 in Russian. The South Caucasus publication is
available at www.osce.org/fom/90788 in English and www.osce.org/ru/fom/90789 in Russian.

Visits and participation in events

On 2-3 April my Office joined the South East Europe Media Organisation (SEEMO), an
affiliate of the International Press Institute (IPI), on a visit to Bulgaria. The Delegation met
with Minister of the Interior Tzvetan Tzvetanov and more than 25 media representatives
including owners, directors, editors-in chief, journalists, media experts and NGO
representatives.

On 6 April | attended the conference “Media in War and Peace: Can We Do Better?” in
Sarajevo organized by the AFP Foundation and the Association of Journalists of Bosnia and
Herzegovina where | gave opening remarks at a conference that discussed the role of the media
during and since the Bosnian war.

On 18-19 April | participated in the first Stockholm Internet Forum on “Internet Freedom for
Global Development” organized by the Swedish Ministry for Foreign Affairs, the Internet
Infrastructure Foundation and the Swedish International Development Cooperation Agency in
Stockholm. Together with representatives from NATO and the business sector | spoke on
managing the balance of freedom and security in a digital world. For more information see
http://www.stockholminternetforum.se/.

On 25 April | participated in a discussion at a meeting on “Freedom of expression, media
pluralism and public debate in the Western Balkans” in Brussels.
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On 3-5 May | participated in the World Press Freedom Day 2012 celebration organized by
UNESCO in Tunis, Tunisia. The event was titled “New Voices: Media Freedom Helping to
Transform Societies.” | took part in the following events:

On 3 May | participated in the award ceremony at the Presidential Palace where Eynulla
Fatullayev, a prominent Azerbaijani journalist, received the 2012 UNESCO/Guillermo Cano
World Press Freedom Prize.

On 4 May | spoke at the conference session on regulation and self-regulation of the media
space, supported by the International Organisation of La Francophonie (OIF).

On 5 May | spoke at a session on decriminalization of speech together with the three other
international rapporteurs on freedom of opinion and expression, focusing on the progress and
challenges of decriminalizing defamation in the OSCE region.

On 10-11 May I delivered the keynote speech at the Nordic Forum for Security Policy 2012
event in Vilnius. | spoke about the challenges to media freedom in the OSCE area with the
emphasis on the Nordic states, the Baltic countries and Belarus.

On 22-24 May together with representatives from governments, academia, businesses and
NGOs | participated in a conference on "Internet at Liberty 2012: Promoting Progress and
Freedom"”, organized by Google in Washington D.C. Information on the conference is
available at http://www.google.com/events/internetatliberty2012/index.html.

During my visit I also had a series of high-level meetings with U.S. State Department officials,
including Under Secretary for Public Diplomacy and Public Affairs Tara Sonenshein and
Assistant Secretary for Democracy, Human Rights and Labor Michael Posner, to discuss media
freedom developments in the OSCE region.

On 31 May my Office participated in a seminar of chief judges of the South of Russia on
Topical Issues of Case Law on Extremism and Terrorism Crimes in Maykop, Russia. My
address is available at www.osce.org/fom/90939 in Russian only.

On 31 May-1 June | attended the European Platform of Regulatory Agencies annual meeting in
Portoroz, Slovenia. Information on the event is available at
http://www.epra.org/meetings/portoroz-35th-epra-meeting.

On 4-6 June my Office took part in a familiarization visit to Mongolia organized by the
Chairmanship.

On 4-7 June | visited Tirana and met with the authorities and civil society representatives to
discuss the media freedom situation in the country.

(See Issues Raised with participating States)
On 7-8 June my Office participated in the meeting of the Advisory Board of the European
Audiovisual Observatory, a European public service body with 37 member States and the

European Union in Strasbourg. The meeting focused on the European landscape of on-demand
services and the protection of minors.
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On 8-9 June my Office spoke at the Conference on Internet Governance, Policy and Regulation
organized by USAID and Internews in Sarajevo. Topics of the conference included privacy in
the digital age, online security and internet governance, policy and regulation. The presentation
of the office addressed principles of media freedom and pluralism in Internet regulation.

On 10-11 June my Office attended the annual festival of the Russian Union of Journalists in
Veliky Novgorod and a panel discussion on international solidarity against impunity to
violence against journalists.

On 12 June 1 spoke to students at the Centre for Southeast European Studies of the University
of Graz in Graz. | held a class on Freedom of the Media and Democracy in South East Europe
to the university class Kultur und Gesellschaft in Sudosteuropa and gave a public lecture
entitled "Freedom of Expression: Old and New Challenges in the Digital Era.”

On 18-19 June | spoke at the High Level Panel of the Conference on Internet Freedom
organized by the Irish Chairmanship in Dublin. The conference centred on a clearer
understanding of existing OSCE commitments regarding the rights to free expression and free
media and their application to the Internet and other connective technologies.

Planned activities for the next reporting period

Speaking engagements and visits

On 23-26 June in Port of Spain, Trinidad and Tobago, while attending the IP1 World Congress,
together with rapporteurs on media freedom from the United Nations, the African Commission
for Human and People’s Rights and the Organization of American States, | will launch the 2012
“Joint Declaration on Crimes Against Freedom of Expression.” | also will participate in a
roundtable discussion with the three rapporteurs on freedom of expression trends worldwide.

Publications

My Office will publish the 2nd edition of “Freedom of expression, Free flow of information and
Freedom of Media, CSCE/OSCE Main Provisions 1975-2011” in English and Russian.

Media Conferences
Central Asia Media Conference

The 14th Central Asia Media Conference is scheduled to take place on 5-6 July for the first time
in Ashgabat. The focus of the conference this year is “From traditional to online media: best
practices and perspectives.” Conference participants will explore issues related to international
standards and national practice regarding freedom of the media in social media and online
broadcasting regulation. The participants of the two-day conference will include media
professionals, government officials, international experts, representatives of the civil society
and academia. The agenda includes well-known experts with global expertise in media and
communications and will address legal challenges and issues relating to the online and social

77



media, existing and potential policy and other responses to social media and the challenges and
prospects for online media outlets.

I highly appreciate the assistance of the authorities of Turkmenistan during preparatory
activities for the conference.

My Office is also arranging for participants from Afghanistan to attend the conference.
South Caucasus Media Conference

The 10th South Caucasus Media Conference will take place on 11-12 October in Baku and is
also on “From traditional to online media: best practices and perspectives.”

South East Europe Media Conference

The 2nd South East Europe Media Conference is scheduled to take place in September in
Belgrade. In co-operation with the OSCE Mission to Serbia, my Office will bring together
journalists and media from across South East Europe to discuss current challenges to media
freedom in the region.

Online Media Regulation Master Class

On 26-28 November as a follow-up to the 14th Central Asia Media Conference on social and
online media, my Office plans to organize the three-day Online Media Regulation Master Class
for approximately 20 representatives of state regulatory authorities, staff of government
ministries, as well as legislators and lawyers dealing with Internet policies and regulation. The
Master Class will be led by well-known international consultants with significant expertise in
communications, regulation and law in the field of online media.

Extra-budgetary donors
I would like to thank the governments of France, Germany, Lithuania, Norway, Switzerland,

the United Kingdom and the United States for their generous financial contributions to the
2012 Central Asia and South Caucasus Media Conferences.
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olsice

Organization for Security and Co-operation in Europe
The Representative on Freedom of the Media Dunja
Mijatovié

29 November 2012
Regular Report to the Permanent Council
Introduction

I first would like to thank the Irish Chairmanship for holding media freedom high on its agenda
during this year and also for organizing the Dublin Conference on Internet Freedom in June.
Additionally, I want to thank the Chairmanship for all the support it has given to my Office and
to me, personally.

My Office and | intend to work closely with the Ukrainian Chairmanship on media-freedom
issues and its intent to keep media freedom as one of its priorities.

Exactly two years ago today | addressed the Permanent Council at the Reinforced Plenary
Session of the 2010 Review Conference in Astana, fresh on the heels of the Astana Summit. |
am sure many of you remember that time and its conclusion.

Rather than viewing human rights and media freedom as a distraction or a roadblock, | saw the
Astana Commemorative Declaration as a reaffirmation of the basic purpose of OSCE values
and institutions, including the Office of the Representative on Freedom of the Media, and
vowed to redouble our efforts to assist all participating States to live up to their free media and
free expression commitments.

Have these words turned into actions? Consider this.

UNESCO has reported that this year more journalists have been killed than ever before. We are
fortunate that none have died within the OSCE region and that is a trend which | hope
continues.

However, while no journalists have been murdered, | need to raise the issue of impunity again
and point out that perpetrators and masterminds of assaults on journalists in the participating
States still have not been brought to justice.

Since the Astana Commemorative Declaration was adopted, our statistics show that at least 250
members of the media have been detained or jailed by law-enforcement authorities in more than
a dozen participating States. The reasons given for the detentions vary from participating State
to State. Some reasons given, while straining credulity, can at least be considered creative. But,
in reality, journalists are in jail across the region for reporting facts critical to rulers and the
ruling class.

In the last two years at least 140 media members have been physically assaulted and
hospitalized.
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I suggested two years ago that participating States simply must eliminate violence against media
and make the streets safe for reporters.

It’s not happening.

Two year ago | wrote, “Only 11 of the 56 participating States have decriminalized defamation.
Criminal statutes still are the most often used tool to punish and imprison journalists. Criminal
libel must be abolished. Civil law provisions are sufficient to deal with cases where someone’s
reputation is damaged by media. My Office will continue to lend its support to all participating
States working to make defamation a civil law matter.”

However, in the last two years, criminal defamation charges have been filed against
approximately 40 journalists. While an additional four states have decriminalized defamation, it
still remains a threat to free journalism across the region, both east and west of Vienna, | note.

| said at the time, that a major challenge of our time is safeguarding and fostering media
pluralism. And | said that the Internet, as the first truly global medium, embodies the
commitment to free media. | called on the participating States to stop legislating Internet
content and to keep it as a place where free expression can abound.

But across the region governments are considering new legislation that would stifle and close
Internet sites for no good or defensible reasons.

The right to free expression and free media are fundamental rights where work is yet to be done.
May I suggest a simple solution?
There be no new laws which would have the effect of restraining free expression online.

Instead of attempting to enact legislation that fundamentally restricts the freedom we now
experience, let’s turn our sights on efforts to provide training to regulators and journalists and
consumers alike.

There are now 1.25 billion people in our group of now 57 States and 800 million of them are
wired. Let’s work to explain what this new technology is all about, how it can be used, the
vistas it can open and the benefits of becoming Internet literate.

The job of doing that is within my Mandate. | relish the opportunity to work with all the
participating States to get the most out of what technology can offer.

Of course, there’s good news to report, as there is each time | appear before you. | am especially
encouraged by the number of participating States that have shown a willingness to engage in
training and conference opportunities to raise the level of knowledge in media-related areas. |
can point to the training in Moldova for journalists from that country along with Ukraine and
Belarus.

Finally, I also want to thank all of the Heads of Mission and field Offices staff across the entire
region that have given of themselves so tirelessly to help my Office and me to host conferences,
official visits, training seminars and generally provide assistance that my Office finds
invaluable.
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With our focus on Internet freedom | want to call your attention to the fact that on 14-15
February my Office will host the first OSCE-wide Internet Freedom Conference in Vienna. The
goal of the conference is to improve global Internet freedom policies and promote good
practices in online media governance. The high-level conference is designed for key policy-
makers in the OSCE area. All of you have been invited. | look forward to your active
participation in the event, which will bring together approximately 250 representatives of the
whole spectrum of the Internet scene. More information is available on our website at
www.osce.org/event/internet2013

Issues raised with participating States

Albania

On 2 August | wrote to Foreign Minister Edmond Panariti enquiring about an attack on
Dashamir Bicaku, a journalist with the newspaper Shekulli, and also about the reason why the
Prosecutor’s Office decided to dismiss a criminal investigation against the alleged assailants.

Bicaku was treated for injuries suffered on 8 June when he was allegedly assaulted by
bodyguards of the chief executive officer of the Fushé-Kruje cement factory.

On 8 October in a letter to Minister Panariti, | expressed concern about a criminal defamation
case against Lindita Cela, a journalist with Shekulli, and asked for further information on the
case. This was the second time in a year that Cela was summoned to court, this time stemming
from an investigative series exposing alleged wrongdoings in the purchasing practices of the
Albanian military.

During my official visit to Albania in June, | addressed charges brought against these two
journalists and raised the need to fully decriminalize defamation. | reiterated that criminal
defamation lawsuits have a chilling effect on media and limit discussion on topics of public
interest.

(See Regular Report to the Permanent Council of 21 June 2012).

On 28 November | received a letter from the authorities assuring me that my Office’s
recommendations to decriminalize defamation are being studied. The authorities also detailed
the reasons for dismissing criminal investigation against the presumed attacker of Dashamir
Bicaku. I was also told that the case against Lindita Cela has been postponed until 3 December.
The authorities assured me that they would keep me informed of developments in the cases.

Azerbaijan
On 28 June | wrote to Foreign Minister EImar Mammadyarov to express concern over the
arrest of Hilal Mammadov, editor-in-chief of the Talysh-language newspaper Tolishi Sado, who

was charged with possession of illegal narcotics.

On 29 June the authorities responded to two cases | had raised previously, those of Idrak
Abbasov and Mehman Huseynov.
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(See Regular Report to the Permanent Council of 21 June 2012).

The letter indicated that an 18 April attack on Abbasov by employees of the SOCAR national
oil company was being investigated. It also stated that Huseynov had been released from
custody while a criminal investigation continued over an incident with police officers during a
demonstration in May.

The letter also explained recent amendments to access to information legislation, saying they
were consistent with Azerbaijan’s national security interests. | was pleased to receive a short
overview of the main objectives of the “State Concept on the support to media in the Republic
of Azerbaijan” to support independence of media outlets, increase professionalism and to
strengthen social protection of journalists. 1 was told that criminal defamation charges have not
been filed against journalists since 20009.

On 5 July I received a letter from Ramir Mehdiyev, Head of the Presidential Administration,
stating that on 4 June early release was granted to social-media activist Bakhtiyar Hajiyev.

(See Regular Report to the Permanent Council of 21 June 2012).

On 9 July | wrote to Foreign Minister Mammadyarov to express concern over additional
accusations of state treason and inciting interethnic, racial, social and religious hatred against
editor Mammadov. | expressed hope that the charges brought against him would be dropped.

On 3 August | received a letter from the authorities detailing the charges brought against
Mammadov and assuring me that his rights were fully respected.

On 24 August | wrote to Foreign Minister Mammadyarov regarding the sentencing of journalist
Faramaz Novruzoglu (Allahverdiyev) to four-and-a-half years in jail on charges of inciting
public violence and illegally crossing the national border. | expressed hope that the judgment
would be reversed on appeal. | welcomed a decision by a Baku appeals court to reduce the two-
year prison sentence of Anar Bayramli, a correspondent for several Iranian media outlets. | also
welcomed a decision to parole Ramin Bayramov, chief editor of the islamazeri.az website. The
journalist was serving an 18-month jail sentence on drug and arms-possession charges.

On 14 September | wrote to Ali Hasanov, the Head of the Presidential Administration’s Public-
Political Affairs Department, to draw his attention to the plight of the Azadlig newspaper.
According to its chief editor, the paper is on the brink of bankruptcy because of payment
demands by electricity and other utilities companies and state-owned printing houses. The
newspaper’s managers said they could not cover their debts unless they were paid €28,000 they
said they were owed by QASID, the company that administers Baku’s newsstands.

On 2 October Ambassador Janez Lenarci¢, Director of the OSCE Office for Democratic
Institutions and Human Rights, and | wrote a letter to Foreign Minister Mammadyarov to
express our concern over the arrest of social media activist Zaur Qurbanli. | am pleased to
report that Qurbanli was released from police custody a few days later.

On 6-10 October 1 visited Azerbaijan on the occasion of the 7th Internet Governance Forum. I
appreciated the opportunity to also meet with Foreign Minister Mammadyarov, Interior
Minister Ramil Usubov, the Head of the Presidential Administration’s Public-Political Affairs
Department, Ali Hasanov, and the Head of its International Relations Department, Novruz
Mammadov.
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The trust and co-operation established between my Office and the authorities allowed us to
exchange views in an open and direct manner. During our meetings | expressed hope that all
imprisoned journalists and bloggers would be released soon and | shared my concerns about all
the cases | had previously raised, including the attack on independent journalist Abbasov, the
intimidation campaign against Khadija Ismayilova and the fate of the opposition newspaper
Azadlig. | also emphasized the urgent need for the authorities to ensure a safe and free
environment for media because professional journalism can only thrive if journalists can
perform their duties without fear. In the short term this would mean the murderers of Elmar
Huseynov and Rafiq Taghi are finally brought to justice and every assault on journalists or
attempt to harass or intimidate media is strongly condemned by the authorities and investigated
swiftly. In the long term, changes are needed in legislation and in the media distribution and
advertising systems. In this regard, |1 was pleased to hear that steps are being taken and that
Azerbaijan would soon decriminalize defamation. | offered my Office’s full support and
assistance in this reform. 1 commended the authorities for hosting the Internet Governance
Forum and restated how important it is that the Internet remains free in Azerbaijan.

| appreciated the fact that during my visit | was granted unlimited access to visit detained
journalists Avaz Zeynalli, the chief editor of the newspaper Khural, independent journalist
Faramaz Novruzoglu (Allahverdiyev), executive director of Khayal TV Vugar Qonagov and
chief editor of the newspaper Tolishi Sado, Hilal Mammadov.

Additionally, | opened two training seminars — one on the safety of journalists during public
demonstrations and another on effective interaction between government press officers and
journalists — together with Ali Hasanov, the Head of the Presidential Administration’s Public-
Political Affairs Department and Aflatun Amashov, Chairman of the Press Council of
Azerbaijan. | was pleased that, for the first time, the authorities of an OSCE participating State
funded a joint project with my Office in their own country thus demonstrating a willingness to
work on improving the media environment.

(See Visits and participation in events)

Following reports that four journalists were beaten by police during an opposition rally in Baku,
I wrote to Interior Minister Usubov on 19 November, expressing the need for the perpetrators
of this violence to be held accountable. All four journalists, Farahim llgaroglu of the Yeni
Misavat newspaper, Etimad Budaqov of the Turan news agency, Amid Sileymanov of the
mediaforum.az website, and Rasim Aliyev of the Institute for the Freedom and Safety of
Journalists attended the demonstration in their professional capacity and at least three of them
were wearing vests clearly identifying them as members of the press. Other reporters, too, were
prevented from fulfilling their professional activities.

I was pleased to learn that, as a result of an investigation ordered personally by Minister of
Internal Affairs Ramil Usubov, the police officers who attacked the journalist were identified. |
also welcome the fact that the Ministry organized a meeting between the police officers and the
journalists during which the officers apologized for their actions, explaining that the incidents
happened due to their lack of professional experience.

My Office stands ready to co-operate with the authorities in the area of safety of journalists.
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Belarus

On 22 June | issued a public statement condemning the arrest and new criminal charges against
Gazeta Wyborcza journalist Andrzej Poczobut. He was charged with libeling the president in
online articles about death penalty verdicts against two men convicted in the 2011 bomb attack
at a Minsk metro station. Poczobut was released after two weeks in jail. Charges are pending. In
July 2011 in a closed trial, Poczobut was given a three-year suspended sentence by a Grodno
court for insulting the president which verdict was upeld on appeal. | publicly criticized these
decisions and have been in contact with the authorities, including President Aleksandr
Lukashenko, appealing for Poczobut to be cleared of all charges.

On 28 June | wrote to Foreign Minister Sergei Martynov expressing concern over the adoption
on 27 June by the House of Representatives (the Parliament) in a first reading of the law “On
amendments and addenda to some laws of the Republic of Belarus on fighting terrorism and
counteracting extremism.” | warned the authorities against adopting this vague legislation,
stating that it would further limit freedom of expression. The vagueness and expansion of the
definitions of “terrorism,” “terrorist activities” and a new concept of “extremist materials” have
the potential of criminalizing legitimate criticism by saying it ould destabilize the internal
situation. 1 will follow the implementation of the legislation and hope that it will not limit media
freedom.

I understand that the House of Representatives adopted this legislation in a second reading on 8
October. | hope to receive an update from the authorities to learn if it was promulgated and if
the final text has been published.

On 29 June | responded to earlier enquiries by the authorities seeking my opinion about EU
sanctions against LLC Delovaya Set, a Belarusian communications provider. | told the
authorities that no media outlets or journalistic providers were affected by the sanctions and,
thus, I considered the matter to be outside of the scope of my Mandate. In a public statement on
26 March LLC Delovaya Set confirmed that the EU decision had not affected its business and
continued to operate as usual.

On 8 August | issued a public statement asking the authorities to drop charges against Anton
Suryapin, who was facing seven years in prison on charges of an *“organized illegal border
crossing” and “complicity in a crime.” Suryapin uploaded photos of teddy bears that had been
released over Belarus by a small aircraft on 4 July. | raised Suryapin’s case again in a 17
August public statement which followed the verdict against the Pussy Riot punk band in
Russia. | mentioned Suryapin in the context of the current trend of criminalizing certain types of
legitimate expression under bogus pretexts. The statement referred to other cases where
journalists were briefly detained and fined for taking photos of teddy bears to express their
support of Suryapin. He was released after several weeks in custody with charges still pending.

On 4 September in a public statement | expressed concern over the detention and arrest of
administrators of politically oriented social media groups in Belarus, which | considered a
crackdown on online dissent. Law enforcement officers in Minsk and Vitebsk detained the
administrators of opposition groups in the Russian vkontakte.ru social network. Among them
were Pavel Yevtikhiyev, Andrey Tkachev, Roman Protasevich and Oleg Shramuk. Investigators
also searched the apartment of Sergei Bespalov and confiscated his computer.

Yevtikhiyev and Tkachev were sentenced to five and seven days in jail, respectively, on petty
hooliganism charges. Two additional activists were briefly detained and released.
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On 20 September | wrote to new Foreign Minister Vladimir Makey about a 19 September
incident involving journalists covering a protest rally in Minsk. Reporters were physically
assaulted and detained. The journalists were held for two hours without being charged and their
digital images and video footage was erased. Among the journalists reportedly detained nd
prevented from doing their jobs were Associated Press photographer Sergei Gritts, Reuters
photojournalist Vasiliy Fedosenko, cameraman Dmitry Rudakov and reporter Aleksei Akulov
of the German broadcaster ZDF, Tatyana Zenkovich, a photographer for the European
Pressphoto Agency, Pavel Podobeda, reporter for the Minsk-based news agency BelaPan and
independent journalist Aleksandr Borozenko of the Belarusian Association of Journalists.

In a separate incident, independent journalists Vyacheslav Peshko and Valentin Mikhaltsov
were also detained, taken to a police station, fingerprinted and released after three hours. Police
confiscated their camera.

In the letter to Minister Makey | offered to organize a training seminar for law-enforcement
agencies to raise awareness of their role with the media during public demonstrations. The
course also could educate journalists about their rights and responsibilities when reporting at
demonstrations and scenes of public unrest.

Finally, | appreciate the co-operation of the Belarusian government in nominating
representatives of state-owned media to participate in the first Eastern Europe joint training
event on Internet media. The seminar was held in Chisinau on 23-24 October and the Belarusian
participants made valuable contributions to the proceedings.

Bosnia and Herzegovina

On 2 July I wrote to Foreign Minister Zlatko Lagumdzija, Minister of Communications and
Transport, Damir Hadzi¢, members of the Parliament as well as Nerman Niksi¢, Prime Minister
of the Federation of Bosnia and Herzegovina, regarding a decision on 26 June of the House of
Representatives to appoint three members to a “provisional Steering Board” of RTV. As the law
on RTV does not include the concept of a provisional steering board, these appointments may
be considered legally questionable.

| pointed out that in order to minimize the political control of the four-member Steering Board,
the law clearly stipulates that only one board member may be appointed in a calendar year to
ensure that it will take four years to replace the entire Steering Board.

The House of Representatives failed to appoint members to the Steering Board in 2010 and
2011. | called upon the authorities to speed up initiating the necessary measures, in accordance
with existing legal provisions, to annul the decision of 26 June and to ensure full transparency
and respect for rule-of-law principles.

After the upper house of Parliament on 3 July upheld the decision of the lower house, on 5 July
| issued a public statement urging the authorities to have the decision on the provisional
Steering Board assessed by the Constitutional Court.

I was pleased to learn that on 28 August the Constitutional Court declared the 26 June session
of the House of Representatives invalid on procedural reasons. Subsequently, all decisions
made at the session, including the decision on the “provisional RTV FBiH steering board,” were
considered null and void.

85



I was pleased to learn that on 19 November, the committee for media of the lower house
decided to issue a public call for nominations for one member to the Steering Board by the end
of the year and to appoint the other two members in 2013 and 2014, respectively. | hope that the
Parliament will uphold the decision of the Committee.

On 20 July in a public statement | condemned the assault on Stefica Gali¢, editor-in-chief of the
web portal tacno.net. Gali¢ was attacked late at night on 18 July in Ljubuski, a small town in the
south and required medical care. Gali¢ and her late husband were known for their humanitarian
work during the war when they helped hundreds of residents leave Ljubuski. The attack on
Gali¢ came after a documentary film on the couples’ activities premiered in Ljubuski. The
screening was met with angry protests. | called upon the authorities to swiftly investigate the
case and to provide full protection for the editor and her family.

On 24 September together with the Head of the OSCE Mission to Bosnia and Herzegovina,
Ambassador Fletcher M. Burton, and the EUSR/Head of the EU Delegation in Bosnia and
Herzegovina, Ambassador Peter Sgrensen, | wrote to Damir Hadzi¢, Minister of
Communications and Transport, and shared two legal reviews on media legislation
commissioned by my Office. The reviews, prepared by lawyers from Article 19, were prompted
by the stalled media reform process and the need to strengthen the independence of the public
service broadcasting system and the broadcast regulator.

On 26 September together with the Head of the OSCE Mission to Bosnia and Herzegovina,
Ambassador Fletcher M. Burton, and the EUSR/Head of the EU Delegation in Bosnia and
Herzegovina, Ambassador Peter Sgrensen, and following the submission of the legal reviews, |
issued a public statement calling for reforms to ensure the political and financial independence
of the public service broadcasters and the broadcast regulator. We stressed that depoliticized
and professional media are needed to prevent further fragmentation of the public service
broadcasting system.

I hope that the reviews will help accelerate media reform and ensure the speedy implementation
of existing legislation in line with OSCE commitments and international standards.

On 28 September | received a reply from Minister HadZi¢ expressing his commitment to
improving media legislation and his appreciation for the recommendations outlined in the
reviews.

(See Legal reviews)

On 9 October I learned that SiniSa Vukeli¢, a journalist with ATV (Alternativna televizija),
reportedly received death threats from Mile RadiSi¢, owner of the company Grand Trade in
Banja Luka. Vukeli¢ called RadiSi¢ to get his statement on the decision of the Higher Court of
Republika Srpska to annul his acquittal in a case on abuse of office and to return it to the
Municipal Court in Banja Luka. Instead of commenting on the Higher Court decision, RadiSi¢
allegedly announced death threats against the journalist. I welcome the condemnation of the act
by the immediate reaction of the police to investigate the case and the swift reaction and
statement from the BiH Journalists Association

On 22 October | learned that the cabinet of Milorad Dodik, president of Republika Srpska,
denied accreditation to Ljiljana Kovacevié, a journalist with the Serbian press agency Beta. The
requirement for accreditation of journalists who cover the presidency was introduced in June
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after President Dodik allegedly insulted Kovacevié¢ during a press conference. Dodik later sued
Kovacevi¢ for defamation.

On 19 November | learned that at a press conference on 16 November, President Dodik insulted
journalists for enquiring about alleged investigations initiated against his son and him by a third
country. This was another example in a series of public, verbal attacks on media by politicians. |
noted the swift reaction by the BiH Journalists Association to protect the right of the public to
know and to defend the rights of journalists to report free from intimidation.

It is important to emphasize that politicians should show a much higher level of tolerance
toward criticism and scrutiny by journalists. It is likewise crucial that politicians and authorities
create an atmosphere in which journalists and media can pose questions and report freely about
issues of public interest no matter how controversial and sensitive those might be and without
any undue restrictions, including administrative and arbitrary restrictions imposed by public
institutions.

I will continue to closely follow all cases related to the safety of journalists in Bosnia and
Herzegovina.

Georgia

On 16 July | issued a public statement concerning violent incidents involving journalists with
the Info-9 news agency, Metskhre Arkhi (TV9) and Trialeti television stations and the Shida
Qartli Information Center. | called upon authorities to investigate these assaults and reverse a
worrying trend of increased violence against media. | also indicated | hoped a court decision to
sequester 10,000 satellite antennas imported by the Maestro television station would not affect
the viewers’ right to receive information. | am pleased to report that the court decision was
recently reversed, thus enabling Maestro to retrieve its property.

On 20 July I received a letter in response to the public statement from the authorities in which
they informed me that opposition activists were responsible for the attacks on journalists.

They also explained the seizure of the Maestro antennas saying they had been purchased on
behalf of another company as part of a suspected vote-buying scheme.

On 31 July | wrote to the authorities regarding attempts to intimidate Metskhre Arkhi television
correspondent Nodar Chachua. The journalist said that on 14 August his apartment was
ransacked as part of what he described as renewed intimidation attempts.

Greece

On 21 August | wrote to the authorities asking for information on why Albanian journalist
Marin Mema was prohibited from entering Greece on 19 August. Mema works for Albanian
Top Channel Television.

On 29 October | issued a public statement expressing concern about the arrest of journalist
Kostas Vaxevanis. He was detained for several hours and charged with violating national
privacy laws following publication in his weekly magazine, Hot Doc, the names of 2,000 Greek
nationals who allegedly have Swiss bank accounts to evade taxes. | expressed hope that he
would be tried in a transparent manner, considering the high public interest in the case.
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On 2 November | issued a public statement welcoming the acquittal of VVaxevanis and the fact
that the ruling recognized the fundamental role of the media to discuss issues of public interest.
Two weeks later | was alarmed to hear that the Athens Public Prosecutor’s office has appealed
the decision. The journalist, who will be tried again, could be jailed for two years or fined. |
believe journalists who disclose information in the public interest must be allowed to work
freely, even if the information is considered sensitive by some. My Office continues to monitor
the case.

On 19 November | wrote to the authorities concerning an assault on a journalist in Athens and
asked for more information. On 4 November, Michael Tezari, reporter for Skai Television, was
allegedly beaten by members of the Chrysi Avgi Party as he attempted to photograph a
demonstration. He was reportedly hit on the head and his press card was stolen. Journalists
present said police did not intervene during the attack. I indicated that journalists have the right
to report about all issues of public importance and reiterated the role police have to provide safe
working conditions.

Hungary

On 12 September 1 issued a public statement warning that the lawsuit initiated by the
Hungarian News Agency (MTI) against journalist Gyorgy Balavany could constrain media
pluralism on the Internet.

Balavany, a blogger and a journalist for the political weekly HVG, posted two blogs on his
personal website claiming that public-service media uses taxpayers’ money to mislead the
public. MTI said that its reputation and commercial interests were damaged and demanded 10
million Forints (approximately €36,000) in damages, a public apology and the removal of the
blogs.

I emphasized that the media have a duty to draw attention to issues of public interest. | also
noted that the Internet is the forum where pluralistic debates can still take place in Hungary and
warned that a lawsuit seeking damages for expressing critical views can have a chilling effect
on the media. My Office continues to monitor the case.

On 19 November | wrote to the authorities about media reports indicating that proposed
revisions to the Criminal Code could restrict Internet freedom. Media experts claim that the
draft provisions would make it possible for the government to remove alleged illegal online
content and block access to certain information without prior court approval. | asked for a copy
of the proposed legislation.

I also wrote regarding criminal libel proceedings filed by Budapest district mayor Ferenc
Papcsak against two people who posted online comments to an article published in the online
edition of the daily newspaper Nepszava. Media NGOs claim that the comments were well
within the boundaries of free expression. Police have allegedly called upon the newspaper to
provide the personal data, e-mail addresses and IP addresses of the commenters. Nepszava has
refused. The paper has reported that the case has led to significant self-censorship, as both
commenters have declared that they would stop online postings. | look forward to receiving
more details about this case, too.
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Italy

On 16 July | wrote to Giulio Terzi di Sant’Agata, Minister of Foreign Affairs, regarding reports
of continuing harassment of journalists. According to the organization Ossigeno per
I’Informazione, 94 cases of media-freedom violations involving 212 journalists took place from
1 January to 14 July 2012. The violations range from physical violence to death threats to
damaged property and criminal defamation proceedings. | said that the cases deserve a close
examination and a transparent investigation by the authorities.

On 27 July I received a reply from the Foreign Minister indicating that he has contacted the
relevant authorities in order to obtain in-depth information about the cases.

On 26 July | wrote to the authorities to convey my concern following the 20 June conviction of
editor Orfeo Donatini and former director Tiziano Marson of the newspaper I’Alto Adige on
criminal defamation charges and sentencing them to four months in prison and a €15,000 fine.
They were sued by a provincial counsellor, Sven Knoll, for a story published in 2008 alleging
Knoll’s ties with the far right. | expressed hope that the judgment would be reversed and an
appellate court would take into account European media-freedom standards which call for
prohibiting prison as a punishment for defamation.

On 27 July I received a reply from the Delegation indicating that my letter had been forwarded
to the capital.

On 27 September 1 issued a public statement calling on the authorities to reform defamation
laws following a high court ruling upholding the criminal conviction and 14-month prison
sentence imposed on Alessandro Sallusti, former editor of the newspaper Libero. On 26
September the Court of Cassation, Italy’s highest court, upheld a June 2011 ruling that found
Sallusti guilty of criminal libel for publishing a reader’s comments regarding a judge’s decision
to grant a 13-year-old girl the right to have an abortion. The court concluded that Sallusti should
be held liable because the reader’s identity was not revealed.

Sallusti’s sentence was suspended in October but Milan prosecutors have asked that Sallusti be
placed under a house arrest.

On 28 November | received a reply from the delegation indicating that my statement had been
forwarded to the capital.

On 16 November I issued a public statement and wrote to the Foreign Minister to ask for the
government’s help to reverse a bill which would retain imprisonment as a punishment for
criminal libel. I said that such a decision would run against international standards and the
overall trend to decriminalize speech offenses in the OSCE region. The text was approved by
the Senate in a secret vote on 13 November and is now before the Chamber of Deputies. | asked
the authorities to share with my Office the text of the bill and I also stressed the need to debate
the matter transparently with all stakeholders, including journalists and civil society
representatives.

On 28 November | received a reply from the delegation indicating that my statement had been
forwarded to the capital.

On 28 November 1 issued a public statement welcoming the rejection by the Italian Senate of
the proposal to retain imprisonment for defamation in the Criminal Code. I urged the authorities
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to use the momentum to introduce new amendments that would completely decriminalize
defamation.

Kazakhstan

On 26 July I wrote to the authorities regarding a 20 July court decision ordering Lukpan
Akhmedyarov, the founder and leading journalist of the Oral-based Uralskaya Nedelya
newspaper, to pay an official of the administration of Western Kazakhstan Region €27,000 in
moral damages for libel. | also asked about the investigation into a 19 April attack on
Akhmedyarov.

(See Regular Report to the Permanent Council of 21 June 2012).

On 10 August and 15 August | wrote to the authorities again about attacks on journalists
Ularbek Baitailag, Andrey Tsukanov and Maksim Kartashov.

On 14 September the authorities provided me with comprehensive information from the Office
of the Prosecutor General about the attacks on Baitailag and Tsukanov. They also provided me
with details about the Akhmedyarov case.

On 8 October | wrote to the authorities about an appellate court ruling upholding the 20 July
libel judgment against Akhmedyarov. On 9 November a district court in Oral ordered the
journalist to pay another civil servant more than €7,800 in compensation for libel. Two more
civil servants have filed separate lawsuits against this journalist, seeking more than €50,000 in
damages.

On 14 November | wrote to the authorities in connection with an arson attack on the editorial
office of the Temirtau-based Zerkalo weekly newspaper. | trust this incident will be thoroughly
investigated so that the perpetrators are identified and brought to justice. In April Zerkalo
correspondent Natalya Vernadskaya complained to the police after being threatened with death
by unidentified individuals.

On the invitation of Foreign Minister Erlan Idrissov | made an official visit to Kazakhstan from
29 October to 2 November. | met with high-ranking government officials, civil society
representatives and journalists to discuss the media-freedom situation in the country and offer
my Office’s assistance to support reforms. | appreciated the direct and fruitful interaction with
the officials and the fact that we could exchange views on important media freedom issues,
including the issues of the safety of journalists, legislative reforms and the digitalization of
broadcasting. During my visit | asked authorities to pay special attention assaults on journalists
and to continue the reform of the Criminal and Civil codes to completely decriminalize
defamation and cap disproportionately high damage awards in defamation cases. | also urged
the adoption of a law on access to information and discussed the continuing digitalization of
broadcasting which | hope will result in more pluralism. | was pleased that my concerns were
taken into account and that the authorities shared my understanding for the need for further
steps to ensure, protect and promote freedom of expression and freedom of information. |
welcomed a Code of Ethics adopted by the Kazakh Union of Journalists during my visit as an
important step to strengthen the journalism profession and encouraged the media community to
use it as a tool that could lead to the establishment of a self-regulatory body. In addition to
Foreign Minister Idrissov, | met with Presidential Adviser Yermukhamet Yertysbayev, Deputy
Culture and Information Minister Arman Kyrykbayev and Human Rights Commissioner Askar
Shakirov.

90



(See Visits and participation in events and Legal reviews)

On 21 and 22 November | wrote to Foreign Minister Idrissov and Presidential Adviser
Yertysbayev to express concern over the fate of several media outlets.

According to the information received by my Office, on 21 November the Office of the Almaty
Chief Prosecutor sent a petition to courts requesting that they ban several newspapers, television
stations and websites on suspicion of “extremism.” Among them are the Vzglyad, Respublika
and Golos Respubliki newspapers, the K+ television station and the www.respublika-kz.info
and www.stan.tv Internet portals.

I wrote that 1 do not question the legitimate right of governments and judiciary to fight
extremism and other threats present in our societies, But alleging extremism alone is not a
strong enough reason to justify the closing such a large number of media outlets. Such a
draconian decision will be a serious setback not only to media freedom and pluralism in
Kazakhstan, but also beyond.

| said it was of the utmost importance that these print and online information resources remain
accessible and I expressed hope that courts will decide against closing them.

I will continue to follow closely these developments.

Kyrgyzstan

On 4 July 1 issued a public statement regretting a court decision to fine journalist Vladimir
Farafonov €850 on charges of inciting interethnic hatred in online articles. | had raised this case
with Foreign Minister Ruslan Kazakbayev in March. | count on an appeals court to overturn this
decision.

(See Regular Report to the Permanent Council of 29 March 2012)

On 5 October | wrote to the authorities following reports that security officers had physically
harassed an NBT television crew that was filming demonstrations in central Bishkek.

Latvia

On 6 July | wrote to Edgars Rinkévi¢s, Minister of Foreign Affairs, regarding criminal
proceedings initiated against newspaper columnist Aleksandrs Gilmans for “public glorification
of genocide, crimes against humanity, crimes against peace or war crimes, or public denial or
acquittal of implemented genocide, crimes against humanity, and crimes against peace or war
crimes.” The charges stemmed from a 14 June online article about Soviet-era mass deportations.
| stressed that it was my firm belief that criminalization of public debates on history, however
offensive they may be or seem, is not conducive to a higher level of understanding among
people.

In his 5 October response Minister Rinkévié¢s said that the investigation is continuing. He stated
that Latvia was highly committed to the freedom of expression and would investigate this case
in line with international standards.
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On 8 August | wrote to Minister Rinkévics again asking him for information about the decision
to deny entry to two Russian nationals, Modest Kolerov, the former owner and chief editor of
the REGNUM news agency, and Igor Pavlovski, the agency’s deputy editor-in-chief. The
minister declared them persona non grata in the country.

In a 13 September response Minister Rinkévi¢s confirmed his 8 August decision, saying that it
was based on the information “provided by the competent Latvian institution regarding covert
activities of Kolerov and Pavlovsky in Latvia directed against the security interests of Latvia,
including the territorial integrity and economic security of the country.” The Minister assured
me that the media activities of the pair were not considered when the decision was made.

Lithuania

On 2 July 1 issued a public statement expressing concern about a Vilnius court decision fining
Dainius Radzevic¢ius, the Chair of the Lithuanian Union of Journalists, for defamation.
Radzevicius was sued by Vitas Tomkus, a media owner, for his comments in a blog mentioning
a newspaper owned by Tomkus. The lower court fined Radzevi¢ius 2,800 litas (€750 euros) and
awarded 10,000 litas (€2,900 euros) in damages to Tomkus. | noted that this case showed the
urgent need to decriminalize defamation in Lithuania. | also referred to the statement made by
Minister of Foreign Affairs, Audronius Azubalis, on 3 May, World Press Freedom Day, calling
on all nations to decriminalize defamation.

On 11 October 1 addressed by video link a roundtable held in Vilnius to promote
decriminalization of defamation. | urged the members of Parliament to support this important
reform. The event was jointly organized by the Human Rights Committee of the Lithuanian
Parliament and five local NGOs.

In another public statement on 29 October | welcomed a Vilnius appellate court decision
dismissing the claims against Radzevicius. | asked the authorities to use this momentum and
decriminalize defamation.

The former Yugoslav Republic of Macedonia

On 26 June | wrote to Foreign Minister Nikola Poposki regarding a 13 June decision by the
Broadcasting Council (BC) to revoke the license of the national satellite channel A2 TV.

A2 TV was found in breach of Article 63 of the Law on Broadcasting Activity, which prohibits
a station from dedicating more than 65 percent of its airtime to entertainment programming. The
BC determined that A2 TV exceeded this amount by 10 percent which constituted, “serious
discrepancies of the A2 TV format.” The station changed its programming to comply with the
licence conditions after a warning.

| indicated to the authorities that revoking a license is a harsh measure that should only be

applied as a last resort in cases of grave violations of license conditions and that the action
needs to take into account the effect on media pluralism.
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The move comes after A1 TV had its licence revoked on 30 July 2011 and after the composition
of the BC had changed to include six new members, all appointed by agencies managed by the
ruling majority. | had raised both developments with the authorities on numerous occasions in
2011. The A2 TV license revocation raises serious questions about independent decision
making and the proportionality of measures.

I called upon the government to reform the Law of Broadcasting to allow for a review of the
composition of the BC and increase its independence.

On 14 August | received a reply by the Foreign Minister emphasizing the country’s
commitment to enhance media freedom and foster freedom of expression and assuring me of the
procedural correctness in the A2 TV case.

(See Regular Reports to the Permanent Council of 24 November 2011 and of 23 June 2011).

On 25 October | wrote to Trajko Veljanoski, President of the Assembly and Nikola Poposki,
Minister of Foreign Affairs, regarding a decision on 4 May by the Gostivar Basic Court
sentencing Sveto Toevski, a correspondent with the newspaper Vest, to a three-month
suspended prison term for an article he wrote about illegal wood cutting and the criminal
charges against a suspect involved in it.

The verdict is disturbing because Toevski was found guilty of defamation based on Article 172
(1) of the Criminal Code despite the fact that this article does not provide for a prison sentence.
The verdict comes at a time when Parliament is debating decriminalizing defamation. | hope
that the case will be overturned on appeal.

I used the opportunity to indicate that the current draft law on civil liability for insult and
defamation would profit from clearer language to avoid arbitrary interpretations. | also
questioned a provision allowing for defamation suits to be brought by legal entities and the
representatives of the deceased. In line with modern international standards, a legal entity, such
as an organization or a company, groups of people and dead people do not have honour and
dignity or feelings to be protected.

| further recommended including truth as a defence in defamation suits. | also urged the
authorities to reverse the burden of proof to ensure that it rests with the plaintiff. In the current
version of the draft law, the burden of proof is on the defendant. Only in cases where the
plaintiff is a public official is the burden of proof on the plaintiff.

I also offered to commission a legal review of the draft.

On 14 November | issued a public statement commending the government and Parliament for
fully decriminalizing defamation. | see the act as a first step in a wider effort to strengthen
media freedom in the country.

Malta

On 26 July I wrote to the authorities about a recent court ruling against the English language
newspaper Malta Today. On 24 July a court ruled that the newspaper must pay €18,000 in
moral damages to lawyer Peter Fenech for defamation. In January 2006 the newspaper
published three articles claiming that the lawyer did not pay rent on a property owned by the
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government, and the government had waived the debt. Fenech, who is the chairman of the
government-owned Mediterranean Conference Center, denies the claims. The newspaper
intends to appeal the ruling.

I emphasized the responsibility of the authorities in ensuring that the media can perform their
job independently and indicated that public figures should endure a higher level of scrutiny and
criticism than private parties. | also noted the need to place limits on damages so that they
cannot lead to the bankruptcy of the media outlet and thus weaken media pluralism.

On 14 August | wrote to the authorities expressing concern over a criminal libel case opened
against the daily newspaper Times of Malta. The libel proceedings were initiated by Malta’s
Olympic Committee Chairman, Justice Lino Farrugia Sacco, after the newspaper reprinted
allegations of his involvement in the illegal reselling of Olympic tickets. The case was initially
reported in the UK’s Sunday Times.

I said that journalists must be free to write critically about all issues of public interest and |
suggested that the government uses this case as an opportunity to decriminalize defamation.

On 21 August I received a reply from the authorities, informing me that abolishing criminal
libel proceedings is under consideration. The authorities also said that beginning in 2006, such
proceedings would result in a maximum fine of €1,164 and would not carry a prison sentence.

My Office is following developments in these cases and stands ready to assist in any way
deemed necessary by the authorities to carry out the important reform of decriminalizing speech
offenses.

Moldova

On 11 July l'issued a public statement welcoming the ruling of the Supreme Court dismissing a
defamation law suit against the Ziarul de Garda newspaper. Ziarul de Garda was ordered to pay
€33,000 in August 2011 to two Glodeni prosecutors for reporting about their alleged
wrongdoings. This judgment was upheld in December by the appeals court, although the
amount of damages was reduced.

I noted that the ruling implemented the national law on freedom of expression which went into
effect in 2010. I hope that all judges in Moldova will be guided by this precedent when applying
the law and establish a balance between media freedom and protection of reputations.

On 26 July I wrote to the authorities asking for more information on an incident on 19 July
involving a crew from Prime TV in the village of Oliscani. The staffers were attacked by
several unidentified individuals while trying to film footage about a Soviet-era military bunker.

On 2 August | wrote to lurie Leanca, Minister of Foreign Affairs and European Integration and
Deputy Prime Minister, presenting a legal analysis of the government’s programme on the
transition from analogue terrestrial television to digital terrestrial television. The analysis
offered the authorities support and expertise for the further development of the programme and
contributed to public discussions on this important issue.

(See Legal reviews)
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Montenegro

I was pleased to learn that on 20 July the assailant of Olivera Laki¢, an investigative reporter
with the newspaper Vijesti, was sentenced to 9 months in prison by a Podgorica court. Ivan
Buskovi¢ was found guilty of attacking Laki¢ on 7 March. | issued a public statement
condemning the attack on 8 March and emphasized that the event was not an isolated case and
the Vijesti team and Laki¢ had been threatened before for their reporting about the Tara tobacco
plant.

I was also pleased to learn that on 23 July that the Podgorica District Court had given Miljan
Mugosa, the son of Podgorica Mayor Miomir MugosSa, a 6-month suspended sentence, for his
attack on Mihajlo Jovovi¢, editor of Vijesti, in August 2009. Jovovi¢ was attacked on 5 August
in the center of Podgorica by Miljan and Miomir MugoSa while performing his job.

My predecessor, Miklos Haraszti, as well as the OSCE Mission to Montenegro, had raised this
case with the authorities.

On 8 October | wrote to Nebojsa Kaluderovi¢, Minister of Foreign Affairs and European
Integration, expressing my concern about an assault on two journalists during an election
campaign event. Goran Malidzan of Vijesti and Bozidar Jelovac of the newspaper Dan were
attacked on 4 October in the town of Pljevlja after covering a DPS campaign rally. MalidZdan
was attacked by a local official and a former police officer. The latter also reportedly issued
death threats against the journalist, directly linking it to his work as a journalist. Jelovac, who
witnessed the attack, was verbally assaulted when attempting to take photographs. I reiterated
that attacks against journalists affect society as a whole as they are direct attempts to undermine
democracy.

On 30 October | received a reply from the Foreign Minister informing me about the chronology
of the events on 4 October and indicating that he shared my opinion that free journalism is a
guarantee for the democratic development. | was further told that police officers reacted in a
timely fashion and effectively carried out all activities in the case.

Poland

On 7 September | wrote to Radostaw Sikorski, Minister of Foreign Affairs, regarding a
criminal defamation case against Robert Frycz, an editor of the Antykomor.pl satirical website.
Frycz was charged, among other things, with insulting the president. | reiterated my call to
decriminalize defamation.

| issued a public statement on 17 September criticizing his conviction and called on the
authorities again to repeal criminal defamation laws. Frycz was found guilty in a closed trial and
sentenced to 10 months of community service for publishing satirical materials about President
Bronislaw Komorowski.

Earlier this year, | supported a civil society campaign against criminal defamation. | have
repeatedly called on the authorities to review the relevant provisions of the Criminal Code.

On 25 September | received a response from Minister Sikorski commending the efforts of my

Office to safeguard freedom of speech and media. He assured me that the trial against Frycz
was held by an independent court in full compliance with domestic legislation. He also
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informed me that decriminalization of defamation is a subject of continuing discussion and
analysis by members of parliament, government officials, academia and civil society.

I learned with satisfaction about the 18 September judgment of the European Court of Human
Rights against Poland in a defamation case. In the case Isabella Lewandowska-Malec vs. Poland
(39660/07) the university professor argued that she was illegally convicted for publishing a
letter criticizing a town mayor. The Court ruled the conviction violated Article 10 of the
European Convention on Human Rights. This is the third decision of the European Court of
Human Rights against Poland in a defamation case.

I hope that defamation reform will begin soon.

Romania

On 27 November | received a letter from the authorities replying to 1) my public statement of
18 May condemning an attack on investigative journalist Dan Bucura and 2) my letter of 25
May, regarding the frozen bank accounts of Public Television TVR and a law requiring
telephone and Internet companies to store user data and hand it to government authorities upon
request.

The authorities informed me that on 19 May a criminal investigation was started in the Bucura
case.

The letter also informed me that the decision by the National Agency for Fiscal Administration
to block TVR’s accounts was suspended on 20 June for six months.

The authorities said they hoped a permanent financing solution for public television could be
found. | emphasize the importance of financially and editorially independent public
broadcasters and look forward to receiving further information from the authorities on this
issue.

I also received a copy of the data-storage law.
Russian Federation

On 3 July I received a response from the authorities to my 10 May public statement in which |
regretted the detention of journalists and cyber attacks on websites of independent media outlets
during street protests in Moscow

(See Regular Report to the Permanent Council of 29 March 2012).

The response claimed that three of the detained journalists were unable to provide a valid press
card at that time. The authorities also informed me that they were unable to confirm other cases
mentioned in my statement.

On 9 July | wrote to Foreign Minister Sergey Lavrov and State Duma Speaker Sergey
Naryshkin and on 10 July | issued a public statement voicing my concern over the possible
effect on media freedom of the draft bill “On the Protection of Children from Information
Harmful to their Health and Development.” The bill, which was adopted by the State Duma on
11 July and signed into law by President Vladimir Putin on 29 July, creates a national registry
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of websites containing harmful content, such as, but not limited to, child pornography, and
instructions on how to commit suicide and prepare narcotics.

On 12 July 1 issued a public statement expressing my regret with the adoption of draft
amendments recriminalizing libel, which were finally approved on 13 July. Under the new
legislation, libe is again a crime punishable by fines of up to €123,000, or compulsory work
sentences of up to 480 hours. | am pleased that prison sentences for libel were removed from the
bill. However, | regret that just seven months after abolishing criminal defamation, it has
returned.

I will continue to follow this issue and hope that this and future legislative initiatives will not
have a negative impact on free media and free expression.

On 6 August | wrote to the authorities following reports that two days earlier Ukrainian
journalist Serhiy Shevchenko had been denied entry into Russia.

On that date the authorities responded to my 9 July letter. They assured me that the owners of
websites deemed harmful to children will have the right to challenge their inclusion into the
national registry in court. They also justified the adoption of the bill, by saying a number of
OSCE participating States had, in recent years, strengthened legislation to protect minors from
child pornography and other harmful content.

On 17 August | issued a public statement regretting the conviction of three members of the
Pussy Riot rock band in Moscow, which | said was part of a trend in several OSCE countries
toward curbing freedom of expression.

On 1-4 October | visited Moscow to participate in a roundtable discussion organized by the
Russian Union of Journalists, the European Federation of Journalists and International
Federation of Journalists. During my stay, | met Vice Speaker of the State Duma Sergey
Zheleznyak, Deputy Foreign Minister Aleksandr Grushko, the Foreign Ministry’s
Representative on Human Rights, Democracy and the Rule of Law Konstantin Dolgov and
Deputy Communications and Mass Communications Minister Aleksey Volin. | also met
Mikhail Fedotov, presidential adviser and the Chair of the Presidential Council for the
Advancement of Civil Society and Human Rights.

I value the readiness for dialogue demonstrated by the authorities and our frank and constructive
exchange of views on the media freedom situation, existing challenges and ways to address
them. During my meetings | once again raised the issues of the recently adopted law “On the
Protection of Children from Information Harmful to their Health and Development” and the
recriminalization of defamation.

The safety of journalists and impunity for their assailants also was discussed and | noted with
satisfaction the 2011 amendment of the Criminal Code which make violence or threats of
violence against journalists or their relatives punishable by corrective labour or imprisonment.
Internet freedom was also an important part of our discussions. | was pleased to receive
assurances from the authorities that the Internet in Russia will remain a free and open forum,
which | trust will be the case. I will continue to monitor the effect of the law on content on
websites aimed at children.
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I welcome the fact that during my talks with the Russian authorities, we agreed to increase our
co-operative efforts, including working on and training in the area of the safety of journalists,
online media and access to information.

On 7 November 1 issued a public statement welcoming a Supreme Commercial Court
resolution authorizing journalists to report freely from lower commercial courts sessions,
including through social media and the Internet, without requiring special permission or
notification to presiding judges and parties in court.

(See Visits and participation in events)
Serbia

On 2 August | issued a public statement calling on President Tomislav Nikoli¢ to pardon
journalist Laszlo Sas following his imprisonment for criminal insult. On 24 April 2007 Sas
published a reader’s comment in the daily newspaper Magyar Szo criticizing Laszlo Toroczkali,
the leader of the ultra-national 64 Counties Youth Movement in Hungary, whose goal is to
return Hungary to its 1920 borders. He was found guilty of insult and ordered to pay a 150,000
dinar (approximately €1,300) fine, which resulted in a 150-day prison sentence after Sas was
unable to pay the fine.

I urged the authorities to fully decriminalize speech offences in order to do away with the
chilling effect of criminal defamation.

I welcome the fact that on 3 August President Nikoli¢ granted amnesty to the journalist.

On 6 August | wrote to Foreign Minister Ivan Mrki¢ enquiring about the possibility of paying
an official visit to the country to receive first-hand information on the media freedom situation
from high government officials and civil society and media representatives.

On 18-20 September 1 visited Belgrade for meetings with governmental officials and media
representatives including Prime Minister and Interior Minister lvica Daci¢, Speaker of
Parliament NebojSa Stefanovi¢, Foreign Minister lvan Mrki¢, First Deputy Prime Minister and
Defence Minister Aleksandar \Vuci¢, Deputy Prime Minister and Minister for
Telecommunications Rasim Ljaji¢, Minister of Culture and Information Bratislav Petkovi¢,
State Secretary of the Justice Ministry Danilo Nikoli¢, members of the Broadcasting Agency
Council, the Director General of the Public Radio and Television, Aleksandar Tijani¢ and media
and civil society representatives.

Legal reforms, the safety of journalists and independent reporting, the need to ensure a
politically and financially independent broadcast regulator and public service broadcaster, as
well as the need to shed light on unsolved murder cases of three journalists were among the
topics discussed. | urged the authorities to accelerate media reforms, ensure the complete
withdrawal of the state from the media market and to foster an environment conducive to free
media and the safety of journalists. | welcome the government’s readiness to co-operate on
media freedom issues and value the constructive dialogue | enjoyed during my visit.

(See Visits and participation in events)

On 18 October | issued a public statement condemning an attack on Damir Dragi¢, director of
the daily newspaper Informer. On 16 October assailants threw a Molotov cocktail at Dragic’s
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house in Belgrade, destroying his father’s car. The journalist linked this attack to his
newspaper’s editorial policy.

| indicated that the government authorities assured me during my visit to step up efforts to
create safer working conditions for journalists. This is particularly important because there are
at least three journalists who require around-the-clock police protection to do their jobs. I
welcomed the clear words of support to the newspaper coming from the highest officials in the
country. | hope the attack will be swiftly investigated and the perpetrators brought to justice.

On 31 October | wrote to Prime Minister and Minister of Interior Daci¢ and Minister of
Finance and Economy Mladan Dinki¢ regarding a draft law on fees for the use of public goods.
If adopted in its current form, the legislation might negatively affect the financial independence
of the public service broadcasters and telecommunications and broadcast regulators as it
stipulates that commercial broadcasters would no longer pay license fees to the Republic
Broadcasting Agency and operators would no longer pay fees to the Republic Agency for
Electronic Communications. Instead, these fees would directly go into the state budget, leading
the two regulatory agencies to lose their source of independent financing and making them de
facto dependent on the state budget.

The draft law states that the broadcast fee, paid by citizens for public service broadcasting
services, would be directly channelled into the state budget and no longer collected — through
electricity bills — by public service broadcasters.

I warned that financing the public service broadcasting system directly from the state budget
risks jeopardizing its financial and editorial independence because it creates the potential for
direct political influence on editorial policies.

I urged the government to reconsider the draft law as its adoption in its present form may have a
detrimental effect on media reforms and media freedom. | offered my Office’s assistance by
commissioning a legal review of the draft legislation.

On 31 October 1 issued a public statement expressing concern over an attempted attack on
Tanja Jankovi¢, a journalist with B92 radio. On 30 October an explosive device was placed near
Jankovi¢’s parents’ home, but did not detonate. This was the second incident Jankovi¢ and her
family were involved in. On 22 September they were injured during festivities in Vranje.

I urged the authorities to investigate whether the two incidents are linked and related to the
journalist’s professional activities. | also asked for an investigation in to the recent attack on
Damir Dragi¢.

On 21 November | wrote to Foreign Minister Mrki¢ and Minister of Justice Nikola Selakovi¢
regarding Criminal Code reforms. The draft amendments to the Code still preserve criminal
defamation, although journalists who act in “good faith” would be exempt from sanctions. I
called upon the government to use the opportunity to fully decriminalize defamation to
guarantee unimpeded public debate on subjects vital for a democratic society.

Slovenia

On 15 November | wrote to the President of the National Assembly, Gregor Virant, and to
Foreign Minister Karl Erjavec regarding the debate in Parliament to increase the value-added
tax (VAT) on newspapers, magazines and other periodicals from 8.5 percent to 20 percent.

99



While understanding the government need for fiscal consolidation, | expressed my concern
about the very likely negative effect of this increase on media pluralism in Slovenia.

I said that in most European Union countries, print media is not subject to VAT or has a rate of
less than 10 percent, recognizing the vital role of the press in democratic societies. | believe that
democratic governments should set low rates to make news more financially accessible to
readers.

Given the fragile economic condition of most newspapers, | urged the authorities to reconsider
the proposal, which might put some print media out of business or reduce the quality of
journalism.

I was pleased to learn on 29 November from the Slovenian Delegation that the VAT will not be
increased.

Spain

On 19 June | received a detailed response from State Secretary Ayllon Manso regarding the
legal review | commissioned in April on the modified draft law on transparency, access to
information and good governance. Although the current draft is a significant step toward more
government transparency and accountability, the analysis recommended further improvements
to guarantee the law is in line with the OSCE commitments and international best practices.

The State Secretary also outlined the major changes in the draft law that had been included
following public consultations and provided detailed clarifications about the scope of the law.

I await the adoption of a comprehensive and advanced law on access to information in Spain.
My office commissioned legal reviews of earlier drafts and submitted them to the authorities so
they could be used in public consultations. I am concerned to learn that the results of the public
consultations have not been released by the government.

I have been following an appeals procedure by Access Info, an NGO based in Madrid. For
reasons of the vital importance of access to public information, | amconcerned about a Supreme
Court decision ordering Access Info Europe to pay€3,000 in court costs to the government
when asking what it is doing to fight corruption. Access Info is appealing to the Constitutional
Court, which 1 trust will establish the right of all persons to request any information from public
bodies without having to explain the reasons for such requests. This principle is vital to allow
for access to information laws to function properly and for investigative journalism.

In a letter from the Spanish Delegation to the OSCE on 28 November, | was informed that the
Access Info appeals ruling touched upon the fact that the applicants were denied the right to
seek explanations by the government. They were not denied the right to ask for information, per
se, and the payment of the court procedure in the amount of 3000 Euro was a routine decision. |
keep following these most recent developments and will stay in touch with the Spanish
Delegation on the issue.
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Tajikistan

On 19 July I wrote to Foreign Minister Hamrokhon Zarifi following an announcement by the
head of the Communications Service that an inspection commission would soon be set up to
monitor the Internet with a view to tracking down “libelous and insulting” content. | asked for
additional information. | hope the creation of this commission would not violate OSCE media-
freedom commitments nor become a form of censorship.

On 24 July 1 issued a public statement regarding the blocking of news.tj, the website of the
independent Asia Plus news agency. | urged authorities to lift the ban on this and other Internet
resources, including tjknews.com, zvezda.ru and maxala.org, which have been inaccessible
since March.

I indicated that Internet should remain an open source of information and that security concerns,
however legitimate, cannot be invoked to hinder the free flow of information. People must be
able to access information from diverse sources and media must be able to report on issues,
even those as sensitive as security.

On 27 July 1 issued a public statement asking authorities to lift the ban imposed the day before
on the YouTube video sharing website. | also welcomed a decision to unblock access to news.tj.
I emphasized that only courts should be allowed to decide whether websites can be blocked.
Blocking is a restriction on free media which deprives citizens of their right to know, to receive
and communicate information about developments in their own country. Authorities have the
obligation to ensure the free flow of information and unhindered functioning of the media. |
also said | believed media should uphold the highest professional standards when carrying out
their duties. In this regard | welcomed the call on the media by several leading nongovernmental
organizations to cover events in the country in an objective and unbiased manner.

On 20 September | wrote again to Minister Zarifi, this time to express concern over reports
suggesting that journalists working for the Tojnews news agency, the Ozodagon newspaper and
the BBC’s Tajik-language service were prevented from exercising their professional duties
while covering a fire that destroyed the Korvon market in Dushanbe on 5 September.

I am pleased to report that access to YouTube and tojnews.org was unblocked on 10 October.

On a less positive note, | regret that on 25 November the Communications Service instructed
Internet service providers and mobile telecommunications operators to block access to
Facebook. I hope the decision will be reversed as soon as possible.

Turkey

On 6 July 1 issued a public statement expressing concern over new charges brought against
investigative journalist Ahmet Sik for threatening and insulting public officials. The new
indictment carries a penalty of three to seven years in prison for comments he made upon being
released in March.

On 10 September | wrote to Minister of Foreign Affairs Ahmet Davutoglu to raise attention to
media-freedom developments.
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I noted the smear campaign by the newspaper Yeni Akit and its website against four prominent
journalists in reaction to their reports on Kurdish issues.

I also raised attention to the increase in the number of attacks against journalists in the previous
two months. | welcomed the fact that the authorities had launched investigations in some of the
cases and urged swift and transparent investigations in all similar incidents.

| reiterated my hope that in the trials of journalists — accused of membership in the Marxist-
Leninist Communist Party, in the Union of Kurdistan Communities and in the so-called OdaTv
trial, respectively — the courts would consider free expression as an indispensable element of
democracies and of any fight against terrorism. My Office continues to monitor these trials.
Currently approximately 70 journalists are in prison in Turkey. My Office continues to co-
operate with the authorities in this and other media freedom issues, which | appreciate.

Turkmenistan

On 5-6 July 1 visited Turkmenistan for my Office’s 14th Central Asian Media Conference,
which took place for the first time in Ashgabat. | discussed media-freedom issues and further
co-operation with Deputy Prime Minister and Foreign Minister Rashid Meredov, Mejlis
Speaker Akja Nurberdiyeva, Vladimir Gubanov, the chair of the Mejlis” Committee on Science,
Education and Culture and Yazdursun Gurbannazarova, director of the Turkmen National
Institute for Democracy and Human Rights.

I was pleased to have the opportunity to discuss media freedom issues, including freedom on
the Internet. | offered my Office’s full support for the continuing reform of the media law. The
continuing and future co-operation between my Office and the authorities was also a subject of
discussion.

(See Visits and participation in events)
Ukraine

On 17 July | received a letter from Daria Chepak, Press Secretary of the President of Ukraine
and Head of the Interagency Working Group on freedom of speech and protection of journalists,
presenting a report of the Working Group’s activities since its establishment. | have supported
the important work of the group which represents all stakeholders, including civil society, and is
systematically reviewing cases of alleged media freedom violations and violence against
journalists.

On 11 July I wrote to Kostyantyn Gryshchenko, Minister for Foreign Affairs, to raise several
cases of violence and threats against journalists in the Odessa region, including Anatoliy Tiora,
a journalist of the IzbirKom newspaper and Oleksandr Horodilov, editor-in-chief of 048.ua
website

On 18 July | wrote to Minister Gryshchenko concerning the developments regarding the TVi

television channel related to the 12 July tax inspection and a criminal investigation launched
against its CEO, Mykola Knyazhytsky.
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In a letter on 14 September to Minister Gryshchenko and in a public statement on 19
September | expressed my concern over legislative steps to recriminalize defamation. The draft
law was adopted in a first reading by the Verkhovna Rada on 18 September.

On 2 October | welcomed the decision of the Rada to reject the bill which would have
recriminalized defamation.

On 4 October | wrote to Minister Gryshchenko about several new cases of violence against
journalists, including Mykola Ryabchenko, a reporter of the Mariupol-based 0629.com.ua
website, Dmytro Volkov, a journalist for 1+1 television channel and VVolodymyr Silyakov. |
suggested that the Interagency Working Group on freedom of speech and protection of
journalists would address these cases and that they would be swiftly investigated.

On 9 October | received a response from the authorities with information on the progress of
investigations on the cases of Tiora and Horodilov. In this letter the authorities also updated me
on the state of the investigations into the cases of Vasyl Klymentiev and Georgiy Gongadze. In
the Klymentiev matter, a criminal case against a man called Kozar was initiated for intent to
murder. Since Kozar has not been located in Ukaine, an international arrest warrant was issued.
Regarding the Gongadze murder, the authorities said that three officials of the Interior Ministry
were identified as the perpetrators and the criminal case against them was referred to court. In

2008 they were sentenced to various prison terms. In addition, on 31 March a criminal case
against the former Head of the Main Department for Criminal Intelligence of the Ministry of
Interior Pukach was referred to court. The case is still being considered by the Pechorsk District
Court in Kyiv. | was assured that the authorities aim at a comprehensive and impartial
investigation into the case.

I would like reiterate that it is of paramount importance that the authorities ensure full and
transparent investigations and trials in the Klymentiev and Gongadze cases.

On 26 October Chepak provided information on cases before the Working Group. The
incidents that | mentioned were considered at the 11th meeting of the Group on 22 October as
part of the “Open Dialogue” programme. The Head of the Working Group also said that as of
20 October, 33 appeals from journalists were received. Based on those claims, 11 criminal cases
were launched and four of them were already referred to courts. Obstruction of journalism was
confirmed in two cases.

It is commendable that the amended Criminal Procedure Code of Ukraine went into effect on 20
November, establishing the absolute right of journalists to protect confidential sources of
information. This provision also establishes the right of journalists to refuse demands to
produce records or documents that may be used by law-enforcement agencies to reveal
anonymous sources.

On 28 October, in response to my 4 October letter, the authorities provided me with details of
the cases | had raised. According to the General Prosecutor’s Office of Ukraine, in the case of
Mykola Ryabchenko, the Mariupil Prosecutor’s Office examined his complaint of being
assaulted while covering a public event. The prosecutors established that the journalist did not
present any identification to confirm that he was a working journalist on duty and subsequently
refused to hand over his videotape with some footage of the event to the authorities. Based on
these facts, it was decided not to launch a criminal investigation.

In the case of Dmytro Volkov, a criminal investigation was launched.
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In the case of Volodymyr Silyakov, the Mikolayiv Prosecutor’s Office continues to investigate
the matter.

United States

On 7 August | wrote to the authorities regarding Robert Stolarik, a freelance photographer for
The New York Times, who was arrested while covering police activity in the Bronx. Stolarik
was charged with obstructing government administration and resisting arrest.

I indicated that my Office is concerned about journalists’ safety while covering public events. |
asked to be kept informed about developments in the case.

On 19 September | issued a public statement expressing concern once again about police
treatment of the media covering the Occupy Wall Street protests in New York City.

At least five members of the media were taken into custody, including photojournalist Julia
Reinhold, who was wearing a press pass issued by the National Press Photographers
Association.

I initially spoke out on law-enforcement treatment of the media in December 2011, when police
arrested journalists reporting on the initial Occupy Wall Street demonstrations across the United
States. | said indiscriminately rounding up media sends a disturbing signal about the police’s
respect for media freedom.

I note with interest the decision of the U.S. Supreme Court on 26 November to let stand a
federal appellate court decision barring enforcement of an Illinois eavesdropping law that would
have barred the recording of police officers opening engaged in their public duties.

Projects and activities since the last report
Legal reviews
Bosnia and Herzegovina

On 24 September together with the Head of the OSCE Mission to Bosnia and Herzegovina,
Ambassador Fletcher M. Burton, and the EUSR/Head of the EU Delegation in Bosnia and
Herzegovina, Ambassador Peter Sgrensen | forwarded to the authorities two legal reviews of
eight laws pertaining to the communications and broadcasting regulator and to the public
service broadcasting system, commissioned by my Office and carried out by lawyers from
ARTICLE 19, London-based media-freedom advocacy nongovernmental organization. The
eight laws reviewed were the Law on Public Broadcasting System of Bosnia and Herzegovina,
the Law on Public Broadcasting Service of Bosnia and Herzegovina, the Law on the Radio
Television of the Federation of Bosnia and Herzegovina, the Law on the Radio Televisions of
Republika Srpska, the Law on Communications of Bosnia and Herzegovina, the Law on
Ministries and Other Bodies of Administration, the Law on Financing the Institutions of Bosnia
and Herzegovina, and the Law on Salaries and Compensations in the Institutions of Bosnia and
Herzegovina.
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The two areas of broadcast regulation and the public service broadcasting system were
identified as being of particular concern in the legislative framework governing media freedom.
The implementation of respective laws is a condition precedent to signing the EU Stabilisation
and Association Agreement. The analyses are to be seen as part of a wider effort by the
international community to improve the framework. Since 2010 the OSCE, as well as the EU,
has regularly drawn attention to the stalled implementation of existing media legislation.

The following recommendations would serve as a mechanism to speed the process of reform, to
ensure the correct implementation of existing legislation and to fully meet European standards.

Main Recommendations Pertaining to the Public Service Broadcasting System

The legal framework of public service broadcasting should be harmonized. The Law on
Public Broadcasting System should set out common elements of the three public service
broadcasters such as their institutional structure, safeguards for institutional independence
and editorial autonomy, content regulation and funding. The legal framework should also
regulate the relations between the public service broadcasting system and the
Communications Regulatory Agency.

The laws should strengthen the institutional autonomy and editorial independence of public
service broadcasters by prohibiting directors general and members of boards of governors
and of management boards from receiving any instruction from anybody other than the one
which appointed them and by including provisions relating to conflicts of interest. The
Communications Regulatory Authority should be given powers to nominate candidates for
the Board of Governors of the three public service broadcasters relying on a harmonized
system of nomination. The state parliament and the parliaments of the two entities should
not be able to reject the shortlist of candidates for the Board of Governors submitted by the
CRA.

The parliaments and governments at state and entity levels and the civil society in Bosnia
and Herzegovina should urge the three public service broadcasters to end the deadlock and
establish the Corporation according to the Law on Public Broadcasting System.

The state parliament and the parliaments of both entities should ensure that public service
broadcasters are provided with the necessary financial means to complete their mission and
set out mechanisms for regular reviews of their needs and provision of publicly funds to
enable them to operate in the new digital environment.

The laws pertaining to the public service broadcasting system should promote public
participation in public service governance by providing for public hearings in parliamentary
commissions of the shortlisted candidates for boards of governors of public service
broadcasters and allow the public to make representations concerning these candidates.

Main Recommendations Pertaining to the Communications Regulatory Agency

The appointment process for the governance and management structures of the Agency
should be free from any political and economic interference. The Law on Communications
should explicitly prohibit the Council of Ministers from such interference when finalizing
the CRA Council membership nominations.

The legislation should stipulate the budgetary authority of the Agency in order to allow for
independent financial operations.
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« The Law on Communications should stipulate that the Director General is appointed by
parliament and include provisions to prevent a situation whereby the government, Council
of Ministers, can interfere with the selection by not acting on nominations.

« The provisions of the Law on Salaries and the Law on Ministries that undermine the
financial autonomy of the Law on Communications should be abolished.

« The financial independence of the Agency should be provided for through a set of
safeguards pertaining to the Agency’s budget in order to shield it from interference by the
Council of Ministers. Namely, the Law on Communications and the Law on Financing the
Institutions of Bosnia and Herzegovina should provide that the government cannot limit the
budget approved by the CRA Council below a certain limit or percentage.

The functioning of the communications and broadcasting regulator as well as the public service
broadcasting system will remain a key focus. | hope that these two legal reviews will help
Bosnia and Herzegovina to adjust its media legislation and ensure that it meets OSCE
commitments and international standards on media freedom.

The legal reviews are available in English, Bosnian, Serbian and Croatian at
http://www.osce.org/fom/94212

Kazakhstan

On 26 November | presented to the authorities a legal analysis of the draft law “On the
protection of children from information harmful to their health and development” under
consideration by the Parliament. The analysis was commissioned by my Office and prepared by
an independent legal expert.

The analysis welcomed provisions of the draft law that attempt to balance the right of children
to be protected from harmful information with the right to freedom of expression, access to
information and participation in public life.

It also finds positive the provisions that ensure the participation of professionals, experts,
parents and others in the implementation of the law, as well as those sections that promote
media literacy of parents and children.

However, the analysis noted that it was unfortunate that the draft law allows for mandatory
governmental screening of websites designed for children to determine if the content is harmful.
This can cause subjective and excessive control by governmental agencies over websites.

The following recommendations made by the expert:

e Remove the provision requiring mandatory governmental screening of websites and
allow for sites to voluntarily submit to content screening;

e Ensure the participation of representatives of civil society and relevant media stake-
holders during drafting and implementation stages of the law;

e Guarantee involvement of self-regulating and co-regulation bodies in the
implementation of the law.

The legal review is available in Russian only at www.osce.org/fom/97555
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Kyrgyzstan

On 23 November | presented to the authorities a legal analysis of the draft law “On the
protection of children from information harmful to their health or development” under
consideration by the Parliament. The analysis was commissioned by my Office and prepared by
an independent legal expert.

The analysis welcomed elements in the draft law that attempt to balance the right of children to
freedom of expression with the right to protect children from harmful information.

It also states that is positive that a single government supervisory agency is mandated to protect
children from harmful information, thus avoiding confusion and conflicting decisions.

However, it also noted certain shortcomings in the proposed law, including the lack of self-
regulating or co-regulation bodies to be involved in determining content on websites and the
requirement of mandatory labelling of information on sites. Although mandating one state body
instead of many to review websites can be considered positive, a single state body concentrates
power which can lead to a process that is bureaucratic and non-transparent and invests too much
authority in a governmental body.

The following recommendations were made:

e Ensure the participation of representatives of the professionals, including media
organizations, during the implementation stage of the law;

e Remove the provision requiring mandatory labeling of Internet media products;
e Introduce voluntary, transparent and independent procedures to assess website content.

The legal review is available in Russian only at www.osce.org/fom/97559
Moldova

In early August | presented to the authorities a legal analysis of the Government’s Programme
on the transition from analogue terrestrial television to digital terrestrial television.

The programme, which was prepared by the Ministry of Information Technologies and
Communications, is an important positive step in the planning of the switchover to digital
broadcasting.

The analysis was prepared by Dr. Katrin Nyman-Metcalf, a well-known international expert in
communications law, who had previously analyzed several Moldovan laws regulating
broadcasting.

The goal of the analysis was to offer the authorities support and expertise for the further
development of the programme and to contribute to public discussions.

The analysis concludes with some specific recommendations on how to ensure a smooth switch-
over, focusing on preserving pluralism and diversity of broadcast media in the digital age.

Some recommendations also mention the need to streamline decision-making regarding
financial support to acquire decoders by households, consider financial aid to broadcasters for
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creating digital multiplexes and ensure that the digital licensing regime will guarantee media
pluralism.

The legal review is available at in English and Russian at http://www.osce.org/fom/92575

Russia

On 28 September the Supreme Court of the Russian Federation requested the assistance of the
Director of my Office to draft and provide advice on a draft Resolution of the Plenary Meeting
of the Supreme Court “On Transparency of Justice and Access to Information on Activities of
the Courts.” On 7 and 19 November the Supreme Court was provided with recommendations. |
welcome this initiative of the Supreme Court that would allow for more access by journalists to
courts in the country.

Visits and participation in events

On 23-26 June in Port of Spain, Trinidad and Tobago, | attended the International Press
Institute World Congress and launched the 2012 Joint Declaration on crimes against freedom of
expression, together with rapporteurs on media freedom from the United Nations, the African
Commission for Human and People’s Rights and the Organization of American States. | also
participated in a roundtable with the rapporteurs at the conference on freedom of expression
trends worldwide. The Declaration is available at
http://www.osce.org/fom/91595?download=true

On 25 June the Director of the Office participated in a roundtable discussion or responses to
hate speech at Central European University in Budapest.

On 27 June my Office participated at the Pan-European Forum on Media Pluralism & New
Media held in Brussels.

On 5-6 July I opened the 14th Central Asia Media Conference on the subject of the move from
traditional to online media. The annual event was held in Ashgabat for the first time. During
my visit to Ashgabat I met with Deputy Chairman of the Cabinet of Ministers and Foreign
Minister Rashid Meredov, Mejlis Speaker Akja Nurberdiyeva and Chair of the Mejlis
Committee on Science, Education and Culture Vladimir Gubanov, as well as Yazdursun
Gurbannazarova, the Director of the Turkmen National Institute for Democracy and Human
Rights, to discuss media freedom issues and future co-operation between my Office and
Turkmenistan.

On 10-11 July the Director of the Office participated in the Mapping Digital Media Advocacy
Summit held by the Open Society Foundation in Istanbul.

On 24 July the Director of the Office taught at the 8th International Media Law Summer School
in Kyiv organized by the Kyiv Media Law Institute.

On 6-7 September | spoke in Nairobi at the second conference of the Freedom Online
Coalition organized by the Government of the Netherlands.
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On 13-14 September | spoke in Berlin on the topic “The Internet and Human Rights in Foreign
Policy: Where do we stand and where are we going?” organized by Aarhus University and the
German Federal Foreign Office.

On 18-20 September | visited Belgrade to meet with governmental officials and media
representatives.

On 20-21 September | opened the Second South East Europe Media Conference which was
held in Belgrade and jointly organized by my Office and the OSCE Mission to Serbia and other
OSCE field presences in the region.

On 27 September my Office contributed to the discussion of the switchover to digital terrestrial
TV broadcast in Tajikistan by providing expert advice to the OSCE office in Tajikistan and
recommending an expert to speak at the Social Partnership Club meeting in Dushanbe that
gathered 80 members of the Public Council under the President.

On 1-4 October | paid a working visit to Moscow. During my visit | met Deputy Chair of the
State Duma Sergey Zheleznyak; Deputy Foreign Minister Alexander Grushko; the Russian
Foreign Ministry’s Representative on Human Rights, Democracy and the Rule of Law
Konstantin Dolgov and Deputy Communications Minister Aleksey Volin. | also met with
Mikhail Fedotov, presidential adviser and the Chair of the Presidential Council for the
Advancement of Civil Society and Human Rights. During my visit | delivered a keynote speech
at a conference on the safety of journalists and impunity organized with the Russian Union of
Journalists, the European Federation of Journalists and the International Federation of
Journalists. | also met the Head of the Russian Union of Journalists Vsevolod Bodganov, and
delivered a lecture to journalism students at the Higher School of Economics. | visited the
editorial offices of Novaya Gazeta and Russia Today and met their staff.

On 11-12 October | opened the 9th South Caucasus Media Conference on the transition from
traditional to online media held in Tbilisi and organized by my Office.

On 18-19 October my Office participated at the annual meeting of the Alliance of International
Press Councils in Europe held in Antwerp.

On 21-23 October | participated in the panels “Media and Freedom” and the Women Leaders
Panel in Prague at the 16th annual Forum 200 Conference which focused on the relationship
between media and democracy organized by the Forum 2000 Foundation.

On 22-23 October my Office lectured at a conference in Budva on police and media relations
organized by the OSCE Mission in Montenegro.

On 29 October- 2 November | visited Kazakhstan at the invitation of Foreign Minister Erlan
Idrissov. | also met with Presidential Adviser Yermukhamet Yertysbayev, Vice Minister of
Culture and Information, Arman Kyrykbayev and Human Rights Commissioner Askar
Shakirov, media and civil society to discuss the media freedom situation in the country. | also
spoke with the students of the Eurasian National University named after Gumilyov and the
Academy of Public Administration.

On 31 October — 1 November an expert from my Office spoke at a conference in Kyiv and
Lviv on good practices in audiovisual media regulation and regulatory practices in convergent
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media organized by the OSCE Project Co-ordinator in Ukraine and the National Television and
Radio Broadcasting Council.

On 6 November I addressed the Committee on Civil Liberties, Justice and Home Affairs of the
European Parliament by video on the topic of media freedom in the European Union countries.
The video is available at http://www.youtube.com/watch?v=5ibSeCN _IUc.

On 6-10 November | visited Baku on the occasion of the Internet Governance forum, | took
part at two panels at this event. During my stay in Baku, | met Foreign Minister Elmar
Mammadyarov, Interior Minister Ramil Usubov, the Head of the Presidential Administration’s
Public-Political Affairs Department Ali Hasanov and the Head of the International Relations
Department Novruz Mammadov. | was granted unlimited access to visit detained journalists
Avaz Zeynalli, the chief editor of Khural newspaper, independent journalist Faramaz
Novruzoglu (Allahverdiyev), executive director of Khayal TV Vugar Gonagov and chief editor
of Tolishi Sado newspaper, Hilal Mammadov.

On 7 November | met with the press in Baku along with Nils Muiznieks, Council of Europe
Commissioner for Human Rights, and Neelie Kroes, a Vice President of  the European
Commission, to discuss the state of media in Azerbaijan. We issued a joint statement showing
we are ready to support progress in Azerbaijan to secure online and offline media freedom.

On 7 November the Director of the Office participated in a panel addressing media
concentration in the digital age at the 20th anniversary meeting of the European Audiovisual
Observatory in Strasbourg.

On 10 November along with Ali Hasanov, Head of the Social and Political Department of the
Presidential Administration, and Aflatun Amashov, Chair of the Azerbaijani Press Council 1
opened a training devoted to the safety of journalists covering public events.

On 15-16 November the Director of the Office led a panel discussion and delivered a lecture on
the digital switchover and media pluralism in CIS countries in Moscow at the Fourth
International Media Reading Conference organized by Moscow State University.

On 16-17 November my Office participated in a conference organized by the South East
European Network for Professionalization of Media on the topic of Strengthening media
freedom and ethical reporting in South East and Central Europe held in Bucharest.

On 22-23 November my Office participated in the 2nd UN Inter-Agency Meeting on the Safety
of Journalists and the Issue of Impunity in Vienna. The event is organized by UNESCO, to
discuss the related United Nations Implementation Strategy for 2013-2014. My Office also
attended a related public event organized by the International Press Institute.

On 22-23 November the Director of my Office spoke at the expert seminar “What Digital
Future?” in Vienna organized by the University of Vienna.

On 24 November | participated in a panel discussion in Istanbul with international and Turkish
judges, lawyers and other media experts and journalists on the subject of freedom of expression
and free media in Turkey. The event was organized by the Friedrich Ebert Foundation, the
European Federation of Journalists, Bianet and the Umut Foundation.
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On 27-28 November my Office participated in the conference “Tackling Hate Speech — Living
Together Online” in Budapest organized by the Council of Europe and the EEA and Norway
Grants which addressed the nature and extent of hate speech in Europe today.

Internet-related activities
Internet Governance Forum

On November 5-9 my Office and | participated in the 7th UN Internet Governance Forum (IGF)
in Baku.

I met the Secretary General of the International Telecommunications Union (ITU), Hamadoun
Touré, to discuss civil society participation and exchanged views on the upcoming ITU World
Congress on Information Technology (WCIT) in December. | shared with the Secretary General
concerns expressed by civil society regarding the WCIT. | am pleased that Dr. Touré was
available for this dialogue and | welcome his assurances that he will increase civil society
participation in the WCIT process. It is important to hear opinions, including about human
rights, from all sectors of society, as in our digital age, even purely technical regulation can
have unintended consequences for the exercise of these rights.

At an event organized by the Azerbaijani Human Rights Association on the day before the
official opening of the IGF, | gave a keynote speech on media freedom on the Internet, stressing
that the safety of journalists, including online media actors, needs to be guaranteed also in the
digital age.

In a session on 7 November on the safety of online media workers jointly organized by the
Council of Europe, the European Broadcasting Union and several governments and NGOs, |
stressed that online journalists and media workers face similar challenges to their colleagues
working offline.

I also spoke at a panel on key challenges to freedom of expression organized by Freedom House
on 8 November and emphasized the United Nations Human Rights Council Resolution on
human rights on the Internet as a landmark document which stipulates that “the same rights that
people have offline must also be protected online, in particular freedom of expression, which is
applicable regardless of frontiers and through any media of one’s choice.”

In close co-operation with all relevant stakeholders, | will continue to follow developments in
Internet governance and regulation and raise issues as they arise.

The 2012 Joint Declaration on “Crimes against Freedom of Expression”

On 25 June in Port-of-Spain, Trinidad and Tobago, I, together with three international
rapporteurs on freedom of opinion and expression from the UN, the OAS and the African
Commission, launched our 2012 Joint Declaration on the topic “Crimes against Freedom of
Expression.”
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This year’s Declaration focused on universal solutions to this modern plague and encouraged all
governments and other stakeholders to help counter the killings of journalists, as well as the
physical attacks and psychological threats they systematically face.

In the Declaration we urged the governments to combat impunity for crimes against media
freedom and single them out — in law and practice — as particularly serious. We called for
independent, speedy and effective investigations of all incidents involving journalists and
provide detailed recommendations on how to improve investigations. This includes
strengthening governments’ capacity and allowing the civil society to monitor and document
such crimes to ensure the impartiality of legal procedures. We also stressed that victims of these
crimes are entitled to redress.

The Declaration was facilitated by two nongovernmental organizations, London-based Article
19 and the Centre for Law and Democracy in Canada.

Joint Declarations of international freedom of expression by the special rapporteurs have been
adopted annually since 1999, covering universal challenges to media freedom and freedom of
expression are available at www.osce.org/fom/66176.

The 2012 Joint Declaration is available in English, Russian, French, Spanish and Arabic at
http://www.osce.org/fom/91595.

Media Conferences
14th Central Asia Media Conference

On 5 July I opened the 14th Central Asia Media Conference in Ashgabat together with Rashid
Meredov, the Vice Chairman of the Cabinet of Ministers and Foreign Minister of Turkmenistan,
and Ambassador Ivo Petrov, the Head of the OSCE Centre in Ashgabat, addressing more than
150 journalists, government officials and representatives of civil society and academia from
Kazakhstan, Kyrgyzstan, Tajikistan, Turkmenistan, Uzbekistan and Afghanistan.

The two-day event focused on online and social media. At the conference, Albany Associates,
an international communications firm that works with governments and broadcast regulatory
agencies, led a master class on online and social media regulation.

Second South East Europe Media Conference

My Office, together with the OSCE Mission to Serbia and with the support of the OSCE
Presence in Albania, OSCE Mission to Bosnia and Herzegovina, OSCE Mission in Kosovo,
OSCE Miission to Montenegro and the OSCE Mission to Skopje, organized the second South
East Europe Media Conference on 20-21 September in Belgrade.

Approximately 200 international and local experts and media members from South East Europe

attended the conference to discuss the latest media developments and challenges in the region.
The conference, titled “Main challenges to media freedom in South East Europe: Shaping
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Policy for the Future” focused on the three major factors that impact press freedom: state
policies and law; business and corporate interests, and fear of violence and self-censorship.

Speakers included Serbian Minister of Culture and Information Bratislav Petkovi¢, Ambassador
Vincent Degert, the Head of EU Delegation in Serbia, Susan K. Fritz, Director of
USAID/Serbia and Montenegro, Paula Thiede, Acting Head of OSCE Mission to Serbia, Veran
Matic of B92 and other well-known media representatives from the region.

The participants adopted a final declaration highlighting major areas where specific action is
needed to promote media freedom. The main recommendations concern the need for the state to
withdraw from the media, the need to secure the financial and political independence of public
service broadcasters and the need to speed up reform of media legislation in line with
international standards and OSCE commitments on media freedom.

For the detailed agenda and conference declaration in the languages of South East Europe see
www.osce.org/event/see_media2012

The declaration was forwarded to the Foreign Ministers of the participating States attending for
consideration when drafting legislation related to the subject areas.

9th South Caucasus Media Conference

On 11-12 October my Office held the 9th annual South Caucasus Media Conference “From
traditional to online media: best practices and perspectives” in Thilisi. More than 80 journalists,
representatives of media and civil society, parliamentarians and academics from Armenia,
Azerbaijan and Georgia, along with international experts, discussed evolving trends in online
media, as well as general media developments in the South Caucasus. A master class facilitated
by Albany Associates gave participants an opportunity to discuss regulatory practices in
traditional and online media.

I highly appreciate the hospitality of Georgian authorities, as well as assistance and support
provided during preparation of the event.

Training
Internet media

On 23 and 24 October in Chisinau, my Office, jointly with the OSCE Mission to Moldova,
held the first regional training seminar for online journalists from Belarus, Moldova and
Ukraine entitled “Internet Media: Freedom, Professionalism and Responsibility.” The seminar
brought together approximately 30 journalists from the three countries. It contributed to raising
their capacity to establish and manage sustainable Internet media. The event focused on legal
regulations and methods of running profitable and sustainable Internet-based media.

The project also was designed to offer journalists practical skills required for preparing texts

and processing data for modern Internet-based publications, managing users’ comments,
promoting online media and attracting new members to the audience.
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Baku projects

1) The safety of journalists during public demonstrations and 2) Access to government-
held information for government spokespersons

On 10 November and 12-13 November my Office, with the Press Council of Azerbaijan and in
co-operation with the OSCE Office in Baku, conducted a training seminar on the safety of
journalists during public demonstrations and a workshop on access to government-held
information for government spokespersons

The training seminar on safety of journalists during public demonstrations was a one-day
seminar for approximately 30 representatives of the law-enforcement agencies responsible for
training police on security issues during public demonstrations and journalists. The project was
designed to raise awareness among representatives of the law-enforcement agencies on their
role during public demonstrations in relation to media, as well as explain to journalists the role
of riot police and their rights and responsibilities while covering public demonstrations.

The workshop on access to government-held information brought together 25 journalists and
spokespersons from national and local media outlets in Azerbaijan to help them to fulfil their
roles in informing citizens of issues of public interest. It contributes to improving the inter-
institutional and inter-personal relations between the representatives of the groups and provides
clear references to the existing national laws and “best practices” in the OSCE region.

I am pleased that these events were initiated and financially supported by the authorities of

Azerbaijan and hope similar initiatives will be replicated in other participating States.

Planned activities for the next reporting period

Speaking engagements and visits

On November 30 the Director of the Office will speak at the Trans-regional conference
Comparing Media Reforms organized by the Peace Institute in in Ljubljana.

On 5-6 December | will attend the Dublin Ministerial Council.

On 6 December as a member of the jury, my Office will take part in the ceremony organized by
the Austrian chapter of Reporters without Borders to announce the winner of the 2012 Press
Freedom Award.

On 9-10 December | will give a keynote address and participate in a panel discussion on
Human Rights and the Internet in Tallinn at the Annual Conference on Human Rights
organized by the Estonian Institute of Human Rights.

On 11-12 December the Director of the Office will take part in the International Commission of

Jurists World Congress in Geneva dealing with the topic of “The Call for Stronger International
Mechanisms to Remedy Human Rights Violations.”
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Publications

My Office intends to publish the 2nd edition of “Freedom of expression, Free flow of
information and Freedom of Media, CSCE/OSCE Main Provisions 1975-2012 in English and in
Russian;

Joint Declarations of the 4 Rapporteurs on Freedom of Expression: 1999-2012 in English and
Russian;

The book of the 14th Central Asia Media Conference: From traditional to online media: Best
practices and perspectives, in English and Russian;

The Online Media Self-Regulation Handbook, in English and Russian;
The Social Media Guidebook, in English and in Russian; and

The 2012 Yearbook of the Representative on Freedom of the Media.
Conferences

Online Media Regulation Conference

On 14-15 February 2013 my Office will organize the first Internet Freedom Conference in
Vienna. The conference would enhance global Internet freedom policies and promote good
practices in online media governance. The high-level conference is designed for key policy-
makers in the OSCE area. The two-day event will bring together approximately 250
participants, including representatives of the media, governments, academia, industry, civil
society, as well as legislators and policymakers dealing with digital media policies and
regulation who will discuss and analyze the most pressing challenges, best practices and laws
and regulations relating to the Internet. More information is available at
www.osce.org/event/internet2013.

Central Asia and South Caucasus Media Conferences

The 2013 Central Asia and South Caucasus Media Conferences will celebrate the 15th and 10th
anniversaries, respectively, of the events. The conferences will examine the changes in the
media landscape that have taken place in the regions since the first conferences took place and
reflect on OSCE media-freedom commitments.

Training
Online media regulation master class

An online media regulation master class is scheduled to take place on 11-13 December in
Istanbul. The three-day event will serve as a follow-up activity to the 14th Central Asia Media
conference on social and online media. It will gather around 20 representatives of state
regulatory authorities, staff of government ministries, as well as legislators and lawyers dealing
with Internet policies and regulation to discuss best practices, regulatory challenges and laws
surrounding the Internet and online media.
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Online media regulation master class (South Caucasus)

An online media regulation master class for the South Caucasus region will take place in spring
2013. Similarly to the Online Media Regulation Master Class for Central Asia, the three-day
event will gather representatives of state regulatory authorities, staff of government ministries,
as well as legislators and lawyers dealing with Internet policies and regulation in South
Caucasus to discuss best practices, regulatory challenges and laws surrounding the Internet and
online media.

2012 Extra-budgetary donors

I would like to thank the governments of France, Germany, Lithuania, Norway, Switzerland, the
United Kingdom and the United States for supporting the 2012 Central Asia and South
Caucasus Media Conferences. | would also like to thank the Fund for state support to the
development of media under the President of the Republic of Azerbaijan for financially
supporting the two training events, the Workshop on access to government-held information for
government spokespersons and journalists from Azerbaijan and the Training seminar on safety
of journalists during public demonstrations.

I would like to thank the governments of Lithuania, Luxembourg, Turkey and Sweden for

financially supporting the online media regulation master class to be held on 11-13 December in
Istanbul.
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CEEE

Organization for Security and Co-operation in Europe
The Office of the Representative on Freedom of the Media

COMMENTS ON THE DRAFT LAW ON TRANSPARENCY, ACCESS TO
INFORMATION AND GOOD GOVERNANCE OF SPAIN

Commissioned by the Office of the OSCE Representative on Freedom of the Media
from Eduardo Bertoni, Director of the Center for Studies on Freedom of Expression
and Access to Information (CELE, www.palermo.edu/cele) at Palermo University
School of Law in Argentina, Special Rapporteur for Freedom of Expression at the
Inter-American Commission of Human Rights, Organization of American States from
2002 to 2005

April 2012
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l. Introduction and overview

1. Access to Information is a fundamental right

I11.  Scope: the right of access should apply to all public bodies
IV.  Pro-Active disclosure

V. Definition of information and the principle of “maximum disclosure”

VI.  Exceptions to the right of access should be established by law, clear, and
Specific

VII. It should be possible to request information anonymously and without
disclosing the motives for the request

VI111.Oversight and appeals mechanisms should be clearly developed and
include independent oversight bodies

IX.  Importance of specific sanctions for those who obstruct access to information

X. The access to information law should, to the extent of any inconsistency,
prevail over other legislation

XI.  Recommendations

I. Introduction and overview

Approximately 90 countries have recognized the need for access to public information laws and
have regulated the exercise of this right. However, not all laws drafted under the title
“Transparency and Access to Information Law” are, in practice, useful for exercising the right to
access information. In other words, both the wording of any access to information law (ATI law)
and its subsequent implementation must comply with minimum principles to be considered
acceptable under international standards.

The right to access information is considered today a fundamental right in the view of
International Human Rights Tribunals in Europe and in the Americas. A set of standards that
guarantee this right has been already developed by Inter-Governmental Organizations —IGOs-
(such as the United Nations, the Organization for Security and Co-operation in Europe, the
Council of Europe, the African Union and the Organization of American States).

It is important to recall that, in 2004, the OSCE Representative on Freedom of the Media held
that: “The right to access information held by public authorities is a fundamental human right
which should be given effect at the national level through comprehensive legislation (for
example Freedom of Information Acts) [....]”.

From this perspective, Spain’s promotion of a law on access to information should be seen as a
positive step taken by the government.

But, unfortunately, the draft law of “Transparency, Access to Information and Good

Governance of Spain” (hereinafter the “Spanish draft law” or “draft law”)? does not comply
with principles and standards already set by the Human Rights Tribunals or the IGOs,

1 See 2004 “Joint Declaration by the UN Special Rapporteur on Freedom of Opinion and Expression, the OSCE

Representative on Freedom of the Media and the OAS Special Rapporteur on Freedom of Expression, hereinafter “Joint
Declaration” at http://www.cidh.oas.org/relatoria/showarticle.asp?artiD=319&I1D=1

2 The draft law can be viewed here: http://www.leydetransparencia.gob.es/anteproyecto/index.htm.
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including the “Council of Europe Convention on Access to Official Documents™® (hereinafter

CE Convention). Moreover, the draft law does not follow other standards that are considered
important, as secondary sources, for an effective regulation on access to information.*

This report details some positive and negative aspects of the draft law and provides
recommendations to improve it, in accordance with accepted international standards.

I1. Access to Information is a fundamental right

Article 1 of the Spanish draft law fails to recognize that access to information is a fundamental
right. It is positive that Article 8 of the draft mentions that access to information is a right, but
the draft links this right to Article 105b of the Spanish Constitution, which allows limited access
to information.

For this reason, it is important to clarify that access to information is either an autonomous
fundamental right or a right linked to freedom of expression.

International tribunals have followed this rationale when they recognized access to information
as a right. For example, the Inter-American Court of Human Rights included access to
information in Article 13 of the Inter-American Convention of Human Rights. The Court finds
that “[...] by expressly stipulating the right to ‘seek’ and ‘receive’ ‘information,” Article 13 of
the Convention protects the right of all individuals to request access to State- held information,
with the exceptions permitted by the restrictions established in the Convention.[...] In this way,
the right to freedom of thought and expression includes the protection of the right of access to
State-held information, which also clearly includes the two dimensions, individual and social, of
the rig?t to freedom of thought and expression that must be guaranteed simultaneously by the
State.”

The European Court of Human Rights also recognized access to information in Article 10 of the
European Convention on Human Rights.® In a very recent case, the Court said that “[i]n

the Court’s view, finding that the applicant had such a right under Article 10 of the Convention
would run counter to the property rights of the University of Gothenburg. It would also impinge

3 Adopted by the Committee of Ministers on 27 November 2008 at the 1042bis meeting of the Ministers’ Deputies), available at
https://wcd.coe.int/ViewDoc.jsp?id=1377737

4 It would be important to highlight that the approval of access to information laws around the globe has not been exclusively
the product of the will of governments. The recognition of the right to freedom of information has been promoted by non-
governmental organizations (NGOs) that, in some cases, have managed to build

wider alliances that include professionals working in journalism and academia. More than a decade ago, some of these alliances
developed standards on access to information that were seriously taken into account by

governments or inter-governmental bodies when they developed their own legislation. For the purpose of this

report, it is important to mention two examples of standards developed by civil society a while ago that could also be taken into
account in the analysis of the Spanish draft. The first is the Principles on Freedom of Information Legislation adopted by the
NGO Article XIX, in consultation with organizations in different countries. — see, Article XIX, The Public’s Right to Know,
Principles on Freedom of Information Legislation, June 1999, available at www.article19.org/pdfs/standards/righttoknow.pdf -.
The second example is a set of 10 principles on the right of access to information, developed by the Open Society Justice
Initiative (OSJI) together with other organizations and published on the third annual International Right to Know Day -
available at: http://www.access
info.org/documents/Access_Docs/Thinking/Principles/JI_Ten_Principles_on_Right_to_Know_2008_countries.p df.

5 See: Case of Claude-Reyes et al. v. Chile. Merits, Reparations and Costs. Judgment of September 19, 2006, Series C No. 151,
http://www.corteidh.or.cr/docs/casos/articulos/seriec_151_ing.pdf.

6 See, among others cases: Case of Tarsasag a Szabadsagjogokért v. Hungary, Application no. 37374/05 of 14
April 2009, available at http://home.broadpark.no/~wkeim/files/fechr-CASE_OF _TARSASAG_v. HUNGARY .html.
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on K’s and E’s rights under Article 10, as granted by the Administrative Court of Appeal, to
receive information in the form of access to the public documents concerned, and on their rights
under Article 6 to have the final judgments of the Administrative Court of Appeal implemented

[.]"

International documents, such as the Model Inter-American Access to Information Law® (OAS
Model Law),” states that access to information is a fundamental human right and an essential
condition for all democratic societies.'® Interpreting Article 19 of the International Covenant on
Civil and Political Rights (ICCPR), the UN Human Rights Committee stated that “[A]rticle 19,
paragraph 2 embraces a right of access to information held by public bodies [...]"*

Finally, the OSCE Representative stated that “[a]ccess to information is a citizens’ right”. *2

Recommendation: Include a paragraph at the beginning of the draft law clarifying that
access to information is a fundamental right. Change the reference in Article 8 of the
draft law to Article 20 of the Spanish Constitution.

I11. Scope: the right of access should apply to all public bodies

Article 2 of the draft law allows access to information of public bodies, but excludes some
information of the legislative branch and the judiciary. Article 2 clearly states that these bodies
should provide information related only to their activities performed under the administrative
law. This could be interpreted as a limitation to the right to access public information.

Imposing limitations to access some information “as a rule” does not follow international
standards.

! See CASE OF GILLBERG V. SWEDEN, (Application no. 41723/06) available at
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentld=876602&portal=hbkm&source=externalb
ydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649

8 This Model Law is a product developed within the framework of the OAS after years of discussions among the

member States. See OAS General Assembly Resolution on Access to Official Information: Strengthening Democracy, AG/Res.
1932 (XXXII1-0/03), June 10, 2003, http://www.o0as.org/juridico/english/ga03/agres_1932.htm; OAS General Assembly
Resolution Access to Official Information: Strengthening Democracy, AG/Res. 2057 (XXXIV-O/04), June 8, 2004,
http://www.0as.org/xxxivga/english/docs_approved/agres2057_04.asp; OAS General Assembly Resolution on Access to Official
Information: Strengthening Democracy, AG/RES. 2121 (XXXV-0/05), May 26, 2005,
http://www.0as.org/XXXVGA/docs/ENG/2121.doc; OAS General Assembly Resolution on Access to Public Information:
Strengthening Democracy, AG/RES. 2252 (XXXVI-0/06), June 6, 2006, http://www.o0as.org/juridico/English/regeneas.html;
OAS General Assembly Resolution on Access to Public Information: Strengthening Democracy, AG/RES. 2288 (XXXVII
0/07), June 5, 2007, http://www.oas.org/juridico/English/regeneas.html. See also AG/RES. 2418 (XXXVIII-0/08), and
AG/RES. 2514 (XXXI1X-0/09), “Access to Public Information: Strengthening Democracy,” and resolution AG/RES.

2607 (XL-0/10), “Model Inter-American Law on Access to Public Information”,
http://www.o0as.org/DIL/general_assembly_resolutions.htm

9 Member States of the Organization of American States recognized the importance of the OAS Model Law during the last OAS
General Assembly, held en El Salvador in 2011. Member states resolved “To encourage

states, in designing, executing, and evaluating their regulations and policies on access to public information, to

consider embracing and implementing the Model Inter-American Law on Access to Public Information contained in resolution
AG/RES. 2607 (XL-O/10) and its Implementation Guide.”. See: AG/RES. 2661 (XLI- O/11), ACCESS TO PUBLIC
INFORMATION AND PROTECTION OF PERSONAL DATA (Adopted at the fourth plenary session, held on June 7, 2011),
available at http://www.o0as.org/DIL/general_assembly_resolutions.htm.

10 See AG/RES. 2607 (XL-0/10), available at http://www.0as.org/dil/AG-RES_2607-2010_eng.pdf.
11 See General Comment No. 34, par. 18, available at http://www2.ohchr.org/english/bodies/hrc/docs/gc34.pdf

12 See Joint Declaration.
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For example, the Inter-American Juridical Committee of the Organization of American States™
established that: “The right of access applies to all public bodies, including the executive,
legislative and judicial branches at all levels of government, constitutional and statutory bodies,
bodies which are owned or controlled by government, and organizations which operate with

public funds or which perform public functions.”**

The UN Human Rights Committe considered that under Article 19 of the ICCPR the right of
access to information applies to all branches of the State (executive, legislative, and judicial) and

other public or governmental authorities.*

Article 3 of the OAS Model Law established that the law “applies to all public authorities,
including the executive, legislative, and judicial branches at all levels of government,

constitutional and statutory authorities.”®

The CoE Convention noted that bodies obliged to provide information included “legislative
bodies and judicial authorities in so far as they perform administrative functions according to
national law.”

In relation to the judiciary, it would be possible to recognize that “[...] access to information
from judicial proceedings may present particular conflicts of rights. For example, the success of
criminal investigations may be jeopardized if some information is made public, dissemination of
family cases may collide with individuals’ right to privacy, and child victims’ rights may be put

at risk when their identities are revealed [...]"*’

However, such conflicts are anticipated in the exceptions provided for by the CoE Convention,
which is what makes it possible to extend the right of access to information to the entire
judiciary and yet ensure that other rights and interests are appropriately protected.

Recommendation: Change the wording of Article 2 so that the rule is that all public
bodies are obliged to provide information.

1VV. Proactive disclosure

Articles 3 to 7 of the Spanish draft law recognize the importance of proactively disclosing
relevant information. This is a positive aspect of the draft law.

The OSCE Representative states that “[p]Jublic authorities should be required to publish pro-
actively, even in the absence of a request, a range of information of public interest. Systems
should be put in place to increase, over time, the amount of information subject to such routine

disclosure.”*®

13 See information about the mandate of the Committee at
http://www.o0as.org/cji/eng/inter_american_juridical_committee.htm.

14 See, CJI/RES.147 (LXXII1-O/08), Principles on Access to Information, OAS/Ser.Q CJI/RES.147 (LXXIII- O/08),
Original: Spanish, principle 2 (herein after “CJI Principles”).

15 See General Comment No. 34, par. 18 and 7, available at http://www2.ohchr.org/english/bodies/hrc/docs/gc34.pdf
16 See AG/RES. 2607 (XL-0/10), available at http://www.oas.org/dil/AG-RES_2607-2010_eng.pdf

17 see “Disclosing Justice. A Study of Judicial Access to Information in Latin America”, published by Due
Process of Law Foundation, Washington DC, 2007, p.2, available at http://www.dplf.org/index.php?c_ID=314

18 See Joint Declaration.
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Proactive disclosure has also been included in model laws developed by inter-governmental
organizations, like the OAS Model Law. As it was stated in the “Commentary and Guide for
Implementation for the Model Inter-American Law on Access to Information”:

An access to information law may contain provisions requiring public authorities to
proactively disclose certain information and documents. These requirements are
generally intended to foster transparency and confidence in government and provide
useful information to the public. An added benefit of these policies is that they may
reduce the number of requests a public authority must process, as the information
sought may already be available. This may translate into cost savings for the public
authority as employees are relieved from searching for, reviewing and producing
information.™

Finally, proactive disclosure is included in the “Draft Model Law for African Union Member
States on Access to Information” (AU Model Law).?° Article 6 states:

Each public body and relevant private body is required to publish the following information
produced by or in relation to that body as soon as the information is generated or received by the
body:

1. (a) information containing interpretations or particulars of Acts or schemes
administered by the body;

2. (b) manuals, policies, procedures or rules which have been prepared for, or are
used by, officers of the body in making decisions or recommendations or
providing advice to persons outside the body with respect to rights, privileges or
benefits, or to obligations, penalties or other detriments, to or for which persons
may be entitled;

3. (c) contracts entered into by the body from the commencement of this part for the
provision of services to or on behalf of the body where the amount payable under the
contract is in excess of [insert amount];

4. (d) the budget and expenditure plans for the current financial year and any previous
financial years from the date of the commencement of this part; and

5. (e) anyother information directed by the oversight mechanism.

V. Definition of information and the principle of “maximum disclosure”

Article 9 of the Spanish draft law defines “information” in a way that could be interpreted as
incompatible with the principle of “maximum disclosure”. The principle of maximum disclosure
“establishes a presumption that all information held by public bodies should be subject to
disclosure and that this presumption may be overcome only in very limited circumstances.” It
states that both “information” and “public bodies” should be defined broadly.*

19 Document presented by a Group of Experts on Access to Information pursuant to General Assembly Resolution
AG/RES. 2514 (XXXI1X-0/09). See OEA/Ser.G CP/CAJP-2841/10, April 23, 2010, Original: English/Spanish, page 44,
available at http://www.oas.org/dil/CP-CAJP-2841-10_eng.pdf

This draft law was prepared under the auspices of the Special Rapporteur on Freedom of Expression and
Access to Information in Africa in partnership with the Centre for Human Rights, University of Pretoria,
http://www.achpr.org/english/other/MODEL%20LAW%20FINAL.pdf

21See,among others, “Article X1X” principles cited above.
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As the OSCE Representative states, legislation on access to information should be “based on the
principle of maximum disclosure, establishing a presumption that all information is accessible

subject only to a narrow system of exceptions.”*?

The principle of “maximum disclosure” has been included in various domestic laws, as well as
in the OAS Model Law (Art.2):

This Law establishes a broad right of access to information, in possession, custody or
control of any public authority, based on the principle of maximum disclosure, so that
all information held by public bodies is complete, timely and accessible, subject to a
clear and narrow regime of exceptions set out in law that are legitimate and strictly
necessary in a democratic society [ ...]

Article 9 of the Spanish draft law limits some of the information that could be requested. It
exempts all information that could affect national security, defense, foreign relations, public
security, as well as information that affects the prevention, the investigation or the punishment
of crimes or other kinds of administrative or disciplinary misconducts.

More exceptions to access information are detailed in the Spanish draft law in subsequent
articles (see comments below). However, Article 9 included exceptions in the definition of
information itself. In doing so, Article 9 dramatically affects the possibility for people to
exercise their access to information right because it includes a very broad and vaguely defined
list of exceptions in the definition.

Finally, it is important to recall that the CoE Convention includes (Article 2) in the definition of
“officials documents” all information recorded in any form, drawn up or received and held by
public authorities.

Recommendation: Article 9 should be redrafted following the principle of
maximum disclosure. Specifically, the limitations included in the definition of article
9 should be eliminated.

V1. Exceptions to the right of access should be established by law, clear and specific

Articles 10 to 13 of the Spanish draft establish, on the one hand, some “facultative” limitations
to access to certain information (Article10) and, on the other hand, some exceptions to the
information that could be requested (Article 13). In practice, there could be no difference for
the requesters between “limitations” and “exceptions.” The way that these issues are included
in the law is confusing and could be also interpreted as incompatible with international
standards.

The OSCE Representative stated that:

The right of access should be subject to a narrow, carefully tailored system of exceptions
to protect overriding public and private interests, including privacy.

22 Joint Statement
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Exceptions should apply only where there is a risk of substantial harm to the protected
interest and where that harm is greater than the overall public interest in having access
to the information. The burden should be on the public authority seeking to deny access
to show that the information falls within the scope of the system of exceptions.?

In any regulation on access to information it is crucial that exceptions are clearly defined. The
Spanish draft law fails to do so adequately.

The Commentary and Guide to the OAS Model Law clearly expresses that “Implementation of
the system of exceptions to the right of access to information is a core issue for the effectiveness
and observance of this fundamental right. It is a process of legal interpretation based on the
presumption of publicity over other interests.”

The CoE Convention clearly states that “[l]Jimitations shall be set down precisely in law, be
necessary in a democratic society and be proportionate [...].”

Exceptions to the dissemination of information should not become the rule. Unfortunately,
because both the limitations and the exceptions are worded vaguely, the Spanish draft law runs
the high risk of making the exceptions the rule practiced by the officials who should provide
information. Exceptions are an indisputably critical part of any freedom of information law, and
the Spanish draft should address these ambiguities to avoid confusion in interpretation and
judicial application.

Furthermore, the Spanish draft law recognizes the harm test for only some limitations. However,
it does not include the public interest case for all the exceptions included in the draft.
International standards follow a different path.

For example, the CoE Convention states that “[a]ccess to information contained in an official
document may be refused if its disclosure would or would be likely to harm any of the interests
mentioned in paragraph 1, unless there is an overriding public interest in disclosure.”

As it is stated in the Commentary and Guide of the OAS Model law:

The public interest and harm tests are standards against which the justification for an
exemption to disclosure must be weighed, to determine if it meets requirements of
proportionality and necessity. In applying these tests it is necessary to adopt a
restrictive interpretation of the exemption [...]. The presumption of publicity thus
requires an exemption be the least restrictive as possible; that is: non-disclosure must
have a direct effect on the exercise of a particular exception, be proportionate to the

public or private interest protected, and interfere to the least extent possible with the
effective exercise of the right of access.

The AU Model law (Article 35) includes a similar test:
35. Public interest override
1. (1) Notwithstanding any of the exemptions in this Part, an information
officer must grant a request for access to information if the public interest
in the disclosure of the information outweighs the harm to the interest
protected under the relevant exemption[...].

23 Joint Declaration

126



Finally, another important principle regarding exceptions that is omitted in the Spanish draft is
that no exception or limitation should apply in cases of violation of human rights or crimes
against humanity. Article 45 of the OAS Model law included this limitation to the exceptions.

Recommendation: Articles 10 to 13 should be redrafted. First, the system of exceptions should
be clarified (limitations are also exceptions and their wording should avoid vague or broad
definitions); second, the Spanish draft law should include the public interest test for all the
exceptions (including those related to personal data) that should be clearly drafted.

VII. It should be possible to request information anonymously and without
disclosing the motives for the request

Under Article 14 of the Spanish draft law, the requesters of information must (in Spanish
deberd) identify themselves. This obligation is not in accordance with international standards.
This identification could potentially lead to retaliation by public officials against requesters and,
for that reason, this obligation creates a chilling effect that causes people to avoid requesting
information.

For example, the AU Model law does not ask for the name of requesters for asking information.
Moreover, the comment of Article 24 of the OAS Model Law mentions that “[t]he requester
need not provide their name on the request for information. However, insofar as the request
concerns personal information, the requester’s name may be required.”

Article 14 of the Spanish draft includes a provision related to the motives of the request. It is
true that Article 14 says that the requesters “may” provide the justification and that the
omission to provide justification should not be a reason to deny information. Yet, international
standards are clear that motives should not be requested.

For example, Article 4.1 of the CoE Convention says that “[a]n applicant for an official
document shall not be obliged to give reasons for having access to the official document.”

Similarly, Article 11 of the AU Model law clearly says that “No person shall be requested to
provide a justification or reason for requesting any information.”

Furthermore, interpreting Article 13 of the Inter-American Convention on Human Rights, the
Inter-American Court mentioned that “[t]he information should be provided without the need to
prove direct interest or personal involvement in order to obtain it, except in cases in which a

legitimate restriction is applied.”**

Article 14 wording of the Spanish draft law may encourage public officials to ask for the
justification of the request of information.

Recommendation: Article 14 should not oblige requesters to identify themselves and should
not include the need to justify the request, even when it is not an obligation.

245ee Claude Reyes case, cited above.
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VIIIl. Oversight and appeals mechanisms should be clearly developed and include
independent oversight bodies

Avrticle 21 of the Spanish draft law includes, rightly, the possibility of an administrative appeal
before making an appeal to the judiciary.

As the OSCE Representative stated: “Those requesting information should have the possibility
to appeal any refusals to disclose to an independent body with full powers to investigate and
resolve such complaints.”?

Unfortunately, the body mentioned in the Spanish draft law (the Agencia Estatal de
Transparencia, Evaluacion de las Politicas Publicas y de la Calidad de los Servicios) does

not offer sufficient guarantees of independence, since it will function within the framework of
one Ministry, according to the “Third Final Disposition” of the draft. Moreover, the statute of
the body should be approved by the Council of Ministers.

The Commentary and Guide of the OAS Model Law explained that:

Assuring a procedure that allows persons to enforce their right to information when a
request is ignored or denied, or when their rights are otherwise impeded, is arguably the
most important set of provisions within an access to information law. Without an
independent review procedure of decisions, the right to information will quickly
become discretional and based on the whims and desires of the persons receiving the
request. If the enforcement mechanisms are weak or ineffectual it can lead to arbitrary
denials, or foment the “ostrich effect,” whereby there is no explicit denial but rather the
government agencies put their heads in the sand and pretend that the law does not exist.
Thus, some independent external review mechanism is critical to the law’s overall
effectiveness.

International standards, such as the OAS Model law, provide the opportunity for appeal to an
external body. In this context, an external body means a body that was not involved in the
decision of denial (total or partial) of the information requested. International experience
shows that there are a number of potential models that could be used. The Commentary to the
OAS Model law includes:

1. An Information Commission(er) or Appeals Tribunal with the power to issue
binding orders

2. An Information Commission(er) or Ombudsman with the power to make
recommendations

3. Judicial Review

Although the model selected for appeals depends greatly on the specific context and culture —
political , economic and bureaucratic — of the country as well as budgetary considerations, the
first model mentioned above has proven successful in a variety of jurisdictions.

25 See Joint Declaration.
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For example, the AU Model law establishes (Article 59) an independent and impartial oversight
mechanism comprised of Information Commissioners for the purposes of promotion, monitoring
and protection of the right of access to information. It should be highlighted that this body not
only deals with appeals, but also works in promotion and monitoring.

The Spanish draft does not choose one of these recommended models clearly.

In any case, independence is fundamental for any model (particularly models 1 and 2 mentioned
above). There are many conditions that could influence the real or perceived independence of
the body. Among them is the way the head of the office is selected, the term of office and
procedures of dismissal, from which branch of government the body receives its power and to
whom it reports, as well as its autonomy in budgeting.

The body included in the Spanish draft law should follow these requirements.

Recommendations: Article 21 of the Spanish draft law should be complemented by
provisions that give real independence to the body mentioned in it. Moreover, the article
could be augmented by giving the body the ability to resolve appeals, oversee the
implementation of the law and promote access to information within the administration.

IX. Importance of specific sanctions for those who obstruct access to information

Articles 22 to 27 of the Spanish draft law describe a number of sanctions for public officials in
their duties. The OSCE Representative states that an access to information law should “include
provision for sanctions for those who willfully obstruct access to information.”?®

The Spanish draft law does not include a specific sanction for public officials in this area.

Inclusion of specific sanction is recommended. As the Commentary to the OAS Model law

states:
In order to assure full functioning and compliance with the law, the best access to
information legislation includes a comprehensive section on sanctions for failure to
fulfill the procedural responsibilities or for affirmative actions to subvert the law.
Sanctions, which often carry a fine or other administrative remedy such as suspension or
termination, should apply when civil servants fail to comply with the provisions set forth
in the law, such as time for response or obligation to assist requesters. Additionally,
actions to impede the release of information — from obstruction and hiding information
to destruction of documents — should also carry a sanction. Generally, administrative
sanctions work better, as they are more likely to be applied.
Nevertheless, there should be provision for criminal sanctions when the action rises to
the level of intentional obstructionism. When a civil servant has knowingly, i.e. in the
face of an information request, willfully destroyed or altered requests, it is important that
there be the potential for applying more severe penal sanctions.

Recommendation: Articles 22 to 27 should include specific sanctions for violating the right to
access information.

26 See Joint declaration
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X. “The access to information law should, to the extent of any inconsistency, prevail
over other legislation”?

“Additional Disposition First,” paragraph 2 of the Spanish draft law, does not make the law
superior to other legislation on the matter. In fact, the draft specifies the contrary.

Recommendation: The “Additional Disposition First”, paragraph 2, should be deleted
and include a provision that establishes that “to the extent of any inconsistency, this
Law shall prevail over any other statute.”

XI. Recommendations

e Include a paragraph at the beginning of the draft law clarifying that access to
information is a fundamental right. Change the reference in article 8 of the draft law to
article 20 of the Spanish Constitution.

e Change the wording of Article 2 so that the rule is that all public bodies are obliged to
provide information.

e Atrticle 9 should be redrafted following the principle of maximum disclosure.
Specifically, the limitations included in the definition of article 9 should be deleted.

e Atrticles 10 to 13 should be redrafted. First, the system of exceptions should be clarified
(limitations are also exceptions and their wording should avoid vague or broad
definitions). Second, the Spanish draft law should include the public interest test for all
the exceptions (including those related to personal data) that should be clearly drafted.

e Atrticle 14 should not oblige requesters to identify themselves and should not include the
need to justify the request, even when it is not an obligation.

e Atrticle 21 should be complemented by provisions that give real independence to the
body mentioned in it. Moreover, the article could be complemented by giving the body
the ability to resolve appeals, oversee the implementation of the law and promote access
to information within the administration.

e Articles 22 to 27 should include specific sanctions for violating the right to access
information.

e The “Additional Disposition First”, paragraph 2, should be deleted and include a
provision that establishes that “to the extent of any inconsistency, this Law shall prevail
over any other statute.”

2ToscE Representative, Joint Declaration
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|. Introduction

Spain’s promotion of a law on access to information should be seen as a positive step taken by
the Government . However, as we said in our previous analysis, the first draft law of
“Transparency, Access to Information and Good G overnance of Spain” did not comply with
principles and standards already set by the Human Rights Tribunals or the 1GOs, including the
“Council of Europe Convention on Access to Official Documents ”.* Moreover, the first draft
law did not follow other standards that are considered important , as secondary sources, for an
effective regulation on access to information.

Our first report on the previous draft law provided a set of recommendations for
improvements in accordance with accepted international standards. Those recommendations
were:
» Include a paragraph at the beginning of the draft law clarifying that access to
information is a fundamental right. Change the reference in Article 8 of the draft law to
Article 20 of the Spanish Constitution .

» Change the wording of Article 2 so that the rule is that all public bodies are obliged to
provide information.

» Article 9 should be redrafted following the principle of maximum disclosure.
Specifically, the limitations included in the definition of Article 9 should be deleted.

» Articles 10 to 13 should be redrafted. First, the system of exceptions should be
clarified (limitations are also ex ceptions and their wording should avoid vague or
broad definitions); second, the draft law should include a public interest test for all the
exceptions (including those related to personal d ata) that should be clearly
drafted.

» Article 14 should not require requesters to identify themselves and should not include the
need to justify the request, even when it is not an obligation.

» Article 21 should be complemented with provisions that give re al independence to the
body mentioned in it. Moreover, the article could be complemented by giving this
body the authority to resolve appeals and oversee the implementation of the law and to
promote access to information within the administration.

> Articles 22 to 27 should include specific sanctions for violating the right to access
information.

» The “Additional Disposition First”, paragraph 2, should be deleted and include a provision
that establishes that *““to the extent of any inconsistency, this Law shall prevail over
any other statute.”

1 Adopted by the Committee of Ministers on 27 November 2008 at the 1042bis meeting of the Ministers’
Deputies), available at https://wcd.coe.int/VViewDoc.jsp?id=1377737

133



As explained below, those recommendations were not fully taken into account in the new text of
the draft law (hereafter the second draft law).?

This report provides comments o n some of the changes made by the government t o the first
draft but it does not repeat the reasons that were explained regarding why the
recommendations made in our first report were a necessary step to improve the law. In other
words, all of those recommendations remain valid to ensure that the second draft law meets
international standards.

I1. Access to information is still not recognized as a fundamental right in the second draft law

The second draft law fails to clarify that access to information is either an autono mous
fundamental right or a right linked to freedom of expression. Article 8 of the second draft
maintained the same wording of the first draft, mentioning that access to information is a
right linked to Article 105b of the Spanish C onstitution, which allows limited access to
information.

It is important to highlight that the preamble tha t preceded the articles of the second draft law
(“exposicion de motivos™”) reinforced the idea that access to information is not a fundamental
right linked to article 20 of the Spanish Constitution. The preamble only refers to Art.105b of

the Constitution and other laws.

nd
I11. The scope of the 2  draft law is still limited

Article 2 of the second draft law underwent minimal changes. It is important to underscore that
the new draft stipulates that private sector entities that contract with public sector agencies
should also provide information. However, this obligation will only be exercised within the
specific contract provisions. If, for example, the contract stipulates that some

information should not be disclosed, the 2" draft law provides a good instrument for opacity.

Moreover, the 2" draft law maintains the confidentiality of some information from the
legislative branch and the judiciary.

% The draft law can be viewed here: http://www.leydetransparencia.gob.es/anteproyecto/inde x.htm.
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IV. In the second draft law the definition of information and regulation of exceptions are still
in contradiction with international standards

Article 9 of the 2nd draft law still limits the scope of information that could be requested. It
exempts all the information that could damage (‘perjudicar’) national security, defense,
foreign relations, public security, as well as information that might damage the prevention,
investigation or punishment of crimes or other administrative or disciplinary misconduct. The
main change in this article is the use of the word “damage” instead of *“affect”. It is positive

that the specific word change in the 24 draft requires a higher standard for not disclosing

information, however, it is problematic, for the reasons explained in the previous report, that

Article 9 includes exceptions in the definition of information itself.

Furthermore, and unfortunately, the redrafted limitations and the ex ceptions (Arts. 10-13) are
both still vaguely worded.

It is important to recognize that the second draft law now includes the public interest test
(Art.10). However, this test will apply only for the limitations and not for all the exceptions
included in the draft. What is potentially more problematic is the idea of the “private interest
test”, also included in the second draft law.

In conclusion, despite the fact that the second draft law includes some minor changes, it continues
to run a high risk of allowing individual discretion to officials who must provide the
information to make exceptions.

V. It is still impossible to request infor mation anonymously and without disclosing the reason
for the request

By the previous wording of Article 14 of the draft law, individuals who request information
“must” (in Spanish ‘debera’) identify themselves. The current draft law specifies that a
request could be presented by any means that enable the identification of the individual
requesting the informatio n. The change introduced does not solve clearly the main problem
highlighted in our previous report: t his identification could potentially lead to retaliation by
public officials against individuals requesting information and, for that reason, this obligation
creates a chilling effect that causes people to avoid requesting information.

Unfortunately, Article 14 of the second draft law maintains a provision related to the reason for
the request. As we said, international standards are clear that reasons should not be
requested.
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V1. The second draft law still has deficiencies related to the independence of the oversight and
appeal mechanisms

The Agencia Estatal de Transparencia, Evaluacion de las Politicas Publicas y de la Calidad de
los Servicios does not offer sufficient guarantees of independence , since it will function within
the framework of one Ministry, according to the “Third Final Disposition” of the second
draft law. The change introduced in that disposition reinforced the concer n about the lack of
independence of the agency, since the second draft includes the provision that the president of
the agency could be removed, under specific circum stances, by the government.

As mentioned in the previous report, there are many conditions that could influence the real or
perceived independence of the body. Among them is the way the head of the office is
selected, the term of office and procedures for dismissal.

VII. Conclusion

Although certain changes have been made in the second draft, very few of them could be
considered as real improvement. For example, the introduction (Art.17) of a specific sanction for
repeated incompliance in deciding the requests for information in the term stipulated by the law
IS a positive step.

However, most of the changes are cosmetic and, in general, do not actually improve the law.

It is important to reiterate that the right to access information is a fundament al right in the
view of international human rights instruments in Europe and that, in 2004, the OSCE
Representative on Freedom of the Media held that: “The right to access information held by
public authorities is a fundamental human right which should be given effect at the national

level through comprehensive legislation (for example Freedom of Information Acts) [....]”.3

¥ See 2004 “Joint Declaration by the UN Special Rapporteur on Freedom of Opinion and Expression, the OSCE Representative
on Freedom of the Media and the OAS Special Rapporteur on Freedom of Expression, hereinafter “Joint Declaration” at
http://www.cidh.oas.org/relatoria/showarticle.asp?artiD=319&I1D=1
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Opranusanus no 0e30MaCHOCTH U COTPyAHM4YecTBY B EBpomne
IIpencraBuresib mo Bonpocam cBodvoas1 CMHU

KOMMEHTAPHM K 3AKOHOITPOEKTY
PECITYBJIMKHU TA/UKUKUCTAH

«O cpeacrBax MaccoBoi MHGpoOpMaun»

[Togrorosnen Eneno#t IllepcTtoboeBolt, kaHmumaroM (UIOJIOTHYECKUX HAYK, JIOIEHTOM
Kadeapel HCTOPUM M MPABOBOTO peryaupoBaHus oTeuecTBeHHBIXx CMMU  daxynbrera
KYPHUTUCTUKU MOCKOBCKOTO TOCYAapCTBEHHOTO yHUBepcuTeTa uM. M. B. JlIomoHOCOBa.
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[Tpoananm3upoBaB npeacTaBiaeHHbIN 3akoHonpoekT Pecryonmuku Tamxukucran «O cpeacTBax
MaccoBOi MH(pOpManum» B KOHTEKCTe KOHCTUTYyIMHM W JIEHWCTBYIONIErOo 3aKOHOIATEIbCTBA
TamkuknucTana, a Takke MEXKIYHAPOJHBIX HOPM O CBOOOJAE BBIPAKCHHS] MHEHHsI, JKCIIEPT,
MOJrOTOBUBILNKM JaHHBIA KOMMeHTapuil 1o 3akazy bropo IIpeacraBurenss OBCE no Bonpocam
cBo6op1 CMU, mpuiiien K CleAyromeMy 3aKII0YeHHIO.

KPATKOE M3JIO)KEHUE KOMMEHTAPHS 1 PEKOMEHJIALIUIA

CBobonnbie u HezaBucumble CMU uMeErOT KiroueBoe 3HAYeHHs JJsi oOecreyeHus IpaBa Ha
BBIpOKECHHE MHEHHS, TapaHTUPOBAHHOTO AokyMeHTamu Opranuzanuu O0bennHEHHBIX Haruit
u Opranmzanuyd 1o 0€30MacHOCTH M COTpyAHUUYecTBY B EBpome, cormacue ¢ KOTOPBIMH
BbIpazui TamKUKUCTaH.

3akononpoekT Pecnyonmmku Tamxukucran «O cpeAcTBax MaccoBod mHbopmanuuy (mauee -
3aKOHOIIPOEKT) IPU3BAH 3aMEHUTH ACHCTBYIOIINNA HA MOMEHT MOATOTOBKM KOMMEHTapus 3aKOH
Peciyommmkn Tamkukuctan ot 14 nexabps 1990 roga Nel99 «O mewatw m Apyrux cpeactBax
MaccoBoil WHpopManuu» (naysee - 3aKOH), KaK 3TO CIACIyeT M3 cTaThbd 35 3aKOHOMPOEKTA.
3aKOHOMPOEKT BCTYMAET B CHIIYy MOCJE ero opuIUaibHOro OMyOJIMKOBaHUS B COOTBETCTBHH C
CoJIep KaIleiicst B HeM cTaTtheit 36.

Mpbl npuBeTCTBYeM, 4TO 3aKOHONPOEKT YIYYIIaeT psJ KIIOUEBBIX YCIOBHH B cdepe macc-
Menua, B OCOOCHHOCTH KacaloUIMXCs TapaHTUil mpaBa Ha AocTyn K uHpopMauum u
o0s3aHHOCTH pearupoBaTh Ha KpuTuky B CMM. C Tem, 4TOOBI 3TH M ApPYrue AacreKThl
3aKOHONpPOEKTa MOIIM OJaronpusTHO OTPa3sUThCi HAa Pa3BUTHUM CBOOOJHBIX M HE3aBUCHMBIX
CMU wu cnocoOCTBOBaTh (YHKIIMOHUPOBAHUIO JEMOKpaTud B  TaKUKHCTaHE, MBI
PEKOMEHAYEM €ro A0paboTaTh — B OCHOBHOM C LIEJIbIO CO3JaHMs AefiCTBEHHBIX MEXaHU3MOB,
rapaHTUPYIOIIMX PeaJbHYI0 BO3MOXKHOCTh OOeCIIeUeHusl TapaHTuil U npaB B cepe mMacc-menua
Ha MpaKTHKeE.

Henb3s He OTMETUTH TOT MOJIOKUTEIBHBIA (DAKT, YTO cHCTEMa 3aKOHOJATENbCTBA B 00JIACTH
CMMU B TamxukucTane akTUBHO pa3BuBaercs. JlesTenbHocTh BemareabHbix CMU nmeer cBoro
VHUKQJIbHYIO crnenuduky, u Ha Tepputopuu Pecnyonukm Tamkukucran ¢ 1996 roga ona
permaMeHTHpyercss OTAENbHBIM 3akoHoM PecmyOmukum Tamxukucrtan «O TENEBHACHUU U
pamuosemanun» (Ne382, ot 14 nexabpst 1996 roma). B cBsi3u ¢ 3TUM XOTEIOCh ObI YTOYHUTH
MECTO KOMMEHTHPYEMOIr0 3aKOHOMPOEKTa B CHCTEME JIEUCTBYIOIIMX HOPMAaTHUBHO-TPABOBBIX
aKTOB, TIOCBSIIIEHHBIX Macc-MeIHa. IOCKOJIbKY BemaredabHble CMMHM He wuckiIoyaroTcs
3aKOHOMIPOEKTOM U3 c(hepbl PEerylIupOBaHHS, BO3HHKAET OMACHOCTh MPUMEHEHHS K HUM
TpeOOBAHMS O PErUCTPAIUH.

Mbl noanepKuBaeMm, 4TO JECHCTBHE 3aKOHOIPOEKTa He pacmpocTpaHsiercss Ha HHTepHer-
pecypcebl, kak 310 cieayer u3 omnpeaenenus CMU. Bmecre ¢ TeM pekoMeHIyeTcs He
OrpaHUYMBATh BO3MOXKHOCTB i1 MIHTepHET-pecypcoB (yHKIMOHHpOBaTh B KauecTBe CMU c
TeM 4TOObI, YTOObI OHHM, COXpaHsisi pPENAKUUOHHBIA KOHTPOJIb 3a COJEp)KaHuEeM, B
A00POBOJILHOM TOPS/IKE MOIJIM TI0JIb30BAaThbCSl BCEMU TIpaBaMH M OO0S3aHHOCTSIMH,
MPeyCMOTPEHHBIMU 3aKOHOJIaTEIHCTBOM B 00J1aCTH Macc-MeIua.

Mpbl npHUBETCTBYEM TMOJOXKEHHE CTaThu 2 3aKOHOMPOEKTa O TOM, YTO MeKAYHApPOJAHbIe

JAOTOBOPBI, TpH3HAHHBIC (patuduuupoBanHbie) PecnyOnukoit TaKUKUCTaH, SBISIOTCS
HeOThbeMJIEMOH 4YacTbhbi0 3akoHogareabctBa 0 CMMU. Tem He MeHee, PEKOMEHAYETCS

138



OJIHO3HAYHO 3aKPEMUTh UX MPHOPHUTET MO OTHOLIEHHI0 K HANMOHAJIBLHOMY MpaBy, KaK 3TO
yctaHoBlieHO B ctaTbe 10 Konctutyunu TamkukuctaHa.

Hamu omHO3HAaYHO TPHUBETCTBYIOTCS TapaHTHH CBOOOIBI CPEICTB MAacCOBOM HH(pOpMAIIUH,
JNaHHble B CTaTbe 2 3aKOHOINPOEKTa, KOTOpbIE JEHUCTBYIOT HE TOJBKO MJis TpakaaH
TamKuKHUCcTaHa, HO 1 B OTHOLIEHHH JIIO0OBIX JINII.

3aKOHONPOEKT CIPABEAJIMBO YCTAHABIMBAET 3alpPeT HEH3YPbl U MPecJeJ0BAHUA 32 KPUTHKY
(qactb 4 cratbu 2 3akoHOMpOeKTa). BaxkHO, YTOOBI 3TH HOPMBI HE OCTABAJIUCH JIEKIAPALIUCH.
MpbI pekoMeHyeM BKJIIOUHUTH B OMpE/esIeHNe LIEH3YphI 3alpeT Ha co3AaHue U (UHAHCUPOBAHUE
OpraHu3alyil, ydpexIeHUil, OpraHoB MO0 JOIDKHOCTEH, B 3adauydl WM (YHKIUH KOTOPBIX
BXOJIUT OCYILECTBJICHHE IIEH3yphl MaccoBOM HHGpopmanuu. Takxke BakKHO, 4TOOBI HOpMa O
npecsie0BaHUH 32 KPUTHKY COJepKalia COOTBETCTBYIONIMNA paboTocnocoOHbI Mexannu3M. He
MOTYT OCTaBaThCs JCKJIAPaTHBHBIMH 3ampeT Ha MoHomoym3amuiw CMMU (sacts 5 crateu 2
3aKOHONPOEKTa), a TaKKe TIOJIOKEHHEe, TPEeIyCMAaTPUBAIOIIEE HATUYUE  CHCTEMBbI
rocyaapcrBennoii mogaep:kku CMHU (craThs 5 3aKOHOIPOEKTA).

PexoMeHIyeTCsl YTOUHUTH Psifi 0a30BBIX MOHATHH 3aKOHOMpoekTa (cTaThst 1 3aKOHOMPOEKTA).
Mpbl pekoMeHayeM He OrpaHMYMBAThHL NMPU3HAHHE CTATyCa KYPHAJMCTA TOJIBKO 33 TEMH
JUIAMH, KOTOPBIE COCTOSAT B JOTOBOPHBIX OTHOIICHUSAX C PEAAKIMEH WM SIBISIFOTCS YWIEHAMHU
npodeccnoHabHOTO cofo3a JKypHanucToB. OrpanwueHuss mpaBa Ha yupe:xaenue CMU
(ctatbss 7 3BakoHompoekTa) M ero u3gaHme (yacte 6 cratbu 9 3aKOHONMPOEKTA), TaKXKe
Ype3MEpHBI, B TOM YHCIIE, [I0 CPABHEHUIO C JEHCTBYIOIIUM 3aKOHOM.

Br13biBaeT Bonpockl BBOIUMAasi 3aKOHOMPOEKTOM CHCTEMa PerucTPAIlMM M IOCYIapCTBEHHOTO
yyera CMM (crateu 10-12 3akoHompoekTa), KOTOpas HE TOJBKO HE YIIydIlaeT, HO JaKe
Cepbe3HBbIM O0pa3oM yxymmaer nonoxenne CMU mo cpaBHEHUIO C JEHCTBYIOIUM 3aKOHOM.
3aKoHONPOEKT 00s3bIBaeT peructpupoBath Bce CMU B kavecTBe HPHIAMYECKHX JIMI[ C
HeJbI0 UX MOCTAHOBKH HA TOCYAAPCTBEHHBIN Yy4YeT, YTO IPSIMO NPOTUBOPEUYUT CYITHOCTH
cB000abI MaccoBoi MHGopManuu. UpesmepHble TpeOOBaHUS, MPEIbABISEMbIE K CBEACHUIM U
JOKyMEHTaM, HEOOXOJMMBIM [UIsl TPOXOXKICHUS TAKOW MPOIEAYpPHl €:KeroaHo0, IO3BOJISIIOT
cZienaTh BBIBOJ O TOM, YTO 3aKOHOINPOEKTOM YCTAHABJIMBAETCA Nake 00Jiee CI0KHBIN PeskuM
perucrpanuu, 4eM AJs wpuamdeckux jun. KpaiiHe pekomenayercss TpaHC(OPMHUPOBATH
CYIIECTBYIOIIYIO HAa JaHHBIK MOMEHT PperucrpamMoHnyw npoueaypy CMU B
YBEIOMHUTEJIbHYI0, OCYILECTBIIEMYI0O HE3aBHCHMBIM OT BIJIACTU OpPraHOM, KakK 3TO YyXkKe
C/IeTIaHO BO MHOTHX J€MOKpAaTUYEeCKUX CTpaHax. BaxHo ycTpaHuth TpeOoBaHMs 00 yKa3aHUU B
3asBJICHUHM O PETUCTpaluu IOOBIX cBeneHuil, kpome @.M.0., HauMeHOBaHWS H3JaHUS U
KOHTAKTHBIX JAaHHBIX W NPELYCMOTPETh MEXaHHU3M OCHAPHBAHUA OTKa3a B perucTpanuu
CMMU, oTcyTcTBYIOMINM B 3aKOHOIIPOEKTE.

dopMynmupoBka cTaTh 12 3aKOHONPOEKTa «Cllydad pacnpocTpaHeHusi WH@opmauuu 0e3
MMOCTAaHOBKH Ha TOCYJIAPCTBEHHBIN ydeT» MOXKET OBITh paclieHeHa KaK 00sS3aHHOCTh MOCTaHOBKHU
Ha TOCYIAapCTBEHHBIM ydeT WHBIX - MoMUMO CMMU - cyOBEKTOB, pacmpoCTpaHSIOMHUX JTHO0YIO
(1), a HEe TOIBKO MACCOBYIO HH(OPMALHIO.

MBI IpUBETCTBYEM IOJIOKEHUE YacTH 3 CTaThi 9 3aKOHOMPOEKTa O TOM, YTO JIEATEIbHOCTh
pelaKkLuuu CpeACcTBa MAacCOBOM MH(OpPMalMM OCYHIECTBISIETCS HAa OCHOBE IIPUHIUIIOB
NnpodecCHOHAILHOI HE3aBHCHMMOCTH, TEM HE MEHEE psj IOJIOKEHUH 3aKOHOIPOEKTa He
CIIOCOOCTBYET €r0 BOIUIOIICHUIO Ha NMPAKTUKE U JaXe MPEMATCTBYET €ro peann3aluu.
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MBI peKkOMEHyeM OJHO3HAYHO 3aKpenuTh, 4TOo pykoBoautesem CMMHM sBisgercs riaaBHbIA
penakrop. TpeboBaHre O TOM, YTO OH Ha3HAYaeTCs M OCBOOOXmaercs yupenuteiem CMMU
MOJKET HETaTUBHO CKa3aThCsl HA pealM3alfyl MPUHIUINA MPOPECCHOHATBHON HE3aBHCHUMOCTH
penakiuu. Oco0eHHO B CBA3M C TEM, YTO Ha YUYPEOUTENs BO3JIAraloTcs 4pe3MepHbIe
o0si3aHHOCTH (4acTh 1 crathu 9 3aKOHONMPOEKTa), B TOM YHCIE, B OTHOLICHUHU ONPEICIICHHS
nporpammbl CMU, OCHOBHBIX HalpaBJICHHH €ro AeATeIbHOCTH U co3/1anus peaakuuu CMU.

Msl pekomMeHayeM He OIOpOKPAaTU3HPOBATh PEAAKIMOHHBINA MPOIECC H3JIULIIHUM 00pa3oM U
YYECTh NPUHUHUN NMPO(ecCHOHAIBHOH CAMOCTOATEJIBbHOCTH pelakuuu. BakHO NpUHATH BO
BHUMaHME, YTO O0a30BbIM JOKYMEHTOM, TrapaHTHpyooUmM He3aBucuMocth CMMU, sBusercs
ycTaB pegakumu. B cBi3M ¢ 4YeM MBI PEKOMEHJYEM YCTAaHOBHUTH IPO3PayvHYIo,
IUTIOPATUCTUYHYIO ITPOLIEAYPY €ro MPUHATHSI U BHECEHHS B HEIO N3MEHEHUH.

TpeboBanust o0 Tiepenade OeCIVIATHBIX 00s13aTeJbHBIX JK3eMILIsipoB (craths 16
3aKOHOMPOEKTa) H O pacHpoCcTpaHeHHH OQUIHMAJBHBIX COoO0IeHWid (cTatbs 23
3aKOHOIPOEKTA) TaKKE PEKOMEH1YEeTCS OTMEHUTb.

MsI nojepkuBaeM paclIMpeHHe Kpyra INpaB >KypHAJIUCTOB B cTaThe 28 3aKOHOIpPOEKTa I10
cpaBHeHHIO co cratheil 31 peiictBytomero 3akoHa. Bmecte ¢ TeM mo00aBI€HHOE MPaBO
KYPHAJIUCTOB HA JOCTYNl K O(GHUHAJBHBIM JAOKYMEHTAM PEKOMEHIYETCS 3aKpPENHUTh Kak
IIpaBO Ha JOCTYN K J1000H MH(OPMALMHU, HAXOIALIEHCS B PACIIOPSIKEHUN TOCYIapCTBEHHBIX
OpPraHoB, NOJDKHOCTHBIX JIMII M HMHBIX OPraHU3allii, €CIM OHa HE SBISIETCS OXPAaHAEMOH
3aKOHOM TanHOM. MBI peKOMEHAYyeM IMpeAyCMOTPETh Y3KMH M 3aKpPBITBIH IepeYyeHb
uHbOpMalUY, HEe NOUIeXKALIeH PacKphITUIO. B 11e10M MBI IPUBETCTBYEM IOMBITKY CO3/IaHUS B
3aKOHOMPOEKTE MEXaHW3Ma pean3alUu IpaBa Ha JOCTYH K HMH(OpMAIMM W YCTaHOBJICHUE
00s3aHHOCTH BllacTell pearnpoBath Ha KpuTHKy B CMU (ctarbm 24-25 3akoHOMpOEKTA).
BMmecre ¢ TeM, Ba)KHO IPEIYCMOTPETh TAPAHTHH W MEXAHM3M ONEPATHBHOIO OCNAPHBAHUS
OTKa30B B MPENOCTAaBICHUM HHPOpMALMU KypHAINCTaM, a TakXe YCTaHOBUTb
OTBETCTBEHHOCTb 32 HEHCIIOJHEHHE 00SI3aHHOCTH PearupoBaTh HA KPUTHKY.

HeBepHoe mnoHMMaHHE CYTH AQKKPeAWTANMH MOXET NPHUBECTH K 3JIOYIOTPEOJICHHUSIM CO
CTOPOHBI aKKpPEAUTYIOUIMX OpraHoB. MBI pPEeKOMEHIyeM MpeAyCMOTpPETh B 3aKOHOIMPOEKTE
rapaHTHU U MEXAHU3M peaIM3alii OTKPBITHIX H IVTIPATHCTUYHBIX NPABHJ aKKPeIUTAIUN
JKYPHAJMCTOB, B TOM u4uciie, MHOCTpaHHbIX CMMU. BaxHo mnpeaycMoTpeTh B MpaBuiax
aKKpeIUTAllM 4YeTKHEe KPUTEPHH M TapaHTHH ee MOJy4YeHHUsl, a Takxke 00ecrnednTh
CBOEBPEMEHHBIA MPO3payHbIii MeXaHU3M 00KaJI0BAHUSI OTKa3a B Hel. PekomeHayercs
OTMCHUTH TpCGOBaHI/Ie 06 AKKpCAUTalluu B MI/IHI/ICTepCTBe HWHOCTPAHHBIX ACH IS TCX
MHOCTPAHHBIX KYPHAIHCTOB, KOTOpPhIE MPUOBIBAIOT B CTPAaHY HA KOPOTKUI MEPHOS.

[Ipennaraercs mnepecMOTPETh KPYr OOSI3AHHOCTEH KYPHAJIMCTA, TAKXKE PACHIMPEHHBIA B
3akonomnpoekre (crathst 29) mo cpaBHeHHIO ¢ JackcTByromuM 3akoHoM (craths 32). B
YaCTHOCTHU BBI3BIBAIOT COMHCHUA 06H3aHHOCTI/I KYpHAJIMCTAa OTHOCHUTCIBHO CO6JIIOI[CHI/I5I
nporpaMMbl  esrenbHoctd  CMMU, mnpenocraBieHMsl SKYpHAIMCTCKOIO  YIOCTOBEPEHHUS U
MPUBEACHUS WHTEPBbIO B COOTBETCTBUE C €r0 HMCTOYHHUKOM, IOCKOJIbKY OHHU MOTYT CTaTh
OYBOH JJISL 3JIOYHOTp€6H€HHI>'I B aapeC XYypHaJIUuCTOB, B TOM YHUCIIC, MO MNOJUTHUYCCKUM
MOTHUBaM.

Msb1 noanepKuBaeM, U4TO B OTJIMYHME OT ACHCTBYIOLIEro 3aKOHA, TEKCT 3aKOHOMPOEKTa HE
MpelycCMaTpUBAaeT OTBETCTBEHHOCTh 3a PACHpPOCTPAHEHHE CBEACHHUM, MOpOYaAlIMX YECTh U
noctouncTBo Ilpe3umenta (cratbs 34 3akoHa), a TaKkKe OTBETCTBCHHOCTh 3a HE3aKOHHYIO
MOJArOTOBKY W pacmpoctpanenue mnpoaykimu CMMU  (crates 37 3akona). Bakno, dro
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3aKOHOIMPOEKT HE YCTAaHABIMBAECT TaKUE HEJIOMYCTUMBIE B JEMOKPATUYECKOM OOIIeCTBE (OPMBI
OTBETCTBEHHOCTH, KaKk MpekpaimieHue wuiad npuoctaHoBienne CMUM. Bwmecte ¢ Ttem
PEKOMEHJIyeTCsl HE MpelycMaTpuBaTh TaKylo Mepy, Kak JMKBUAANMSA, 10 oTHoIIeHuo kK CMU.

Mpbl npuBETCTBYEM, 4YTO 3aKOHONPOEKTOM YAENAETCS BHUMAHHE TaKOMY CEpPbE3HOMY
HapyIIeHNI0, KaK YIIEMJICHHE CBOOOBI CIOBa B JIK000i (popme, BKIIIOYAs BMEIIATEIBCTBO B
npodeccnoHanbHYI0 nearenbHocTh penakuuu CMMU, He3akoHHOE MPHOCTAHOBICHUE WITH
npekpamenue aesreabHocTh CMU (wacte 3 crathu 2 3akoHompoekrta). PexomeHmayeTcs
MpPeAyCMOTPETh MeEXaHW3M o0ecledeHUsl 5TOM HOPMBI Ha MPAKTHKeE, BKIIOYAIOIINI
KOHKpETHbIC CAHKIMH 32 €€ HapyIleHue.

Mpbl moxnepKuBaeM IOJIOKEHHSI OTHOCHUTEIFHO BOCHPENSITCTBOBAHHS PACHpPOCTPAHEHHS
npoaykuun CMMU, a Takxke OTKa3a OT pacHpOCTpaHEHHS HHQPOPMAIUH IO MOJIUTHYCCKIM
motuBaM (uwactu 3-4 crateu 17 3aKoOHOIpOEKTa), BMECTE C TeM JaHHBIC (OPMYIHPOBKH
HYKIAIOTCS B JIOpaOOTKE C TeM, YTOOBl OOECIEeYUTh peau3alhi0 JAHHBIX TOJOXKEHUH Ha
MPaKTHKE.

MBI peKOMEHAYEeM [ONOJIHUTh KPYr CyObEeKTOB, 0CBO00KIAeMbIX OT OTBETCTBEHHOCTH B
COOTBETCTBHH €O cTaThell 34 3akoHOIpOeKTa, BKIIOUMB B Hero penakuuio CMU. Kpome Toro,
BaYKHO PacIIMPUTH NepedeHb OCHOBAHMI 0CBOOOKIEHHUSI OT OTBETCTBEHHOCTH.

Mbl mpemiaraéM  CyIIECTBEHHO MEPECMOTPETh IIUPOKUM MEPEUYEeHb 3JI0yNnOTpedJeHui
cB00OI0¥ cyI0Ba (CTaThs 6 3aKOHOMPOEKTa) B COOTBETCTBUH CO CTEICHBIO UX OOIIECCTBCHHOM
OMAaCHOCTH. B 4acCTHOCTH, MBI PEKOMEHJyeM HE OTHOCHUTh K HEMYy HapylleHUs NPHHIUIOB
00bEKTUBHOCTH M TOYHOCTU MH(popMmanuu. J[OMOTHUTENBHBIE BOIIPOCH! BHI3BIBAET HAIUMYHE B
YKa3aHHOM CTaThe TaKMX PACIUIBIBYATHIX MOHSATHI KaK «CoLMajbHas Bpak[aa», «IpornaraHjga u
pekama Oe3HPaBCTBEHHOT'O M aMOPAILHOTO 00pa3a KU3HU», OTCYTCTBYIOIINE B JEHCTBYIOIIEM
3akoHe. BaxHO mnepecMOTpeTh BONPOC O TMPHUBICUCHUHM KYPHAJTUCTOB U PEIAKIUU K
OTBETCTBEHHOCTH 3a pa3rjalleHUe CBEICHUMN, COACpPKALIUX TOCYydapPpCTBEHHbIN CeKpeT HWJIM
HHYI0 OXpPaHsieMYI0 3aKOHOM TaiiHy, KOTOpas TakXe BKJIIOYeHa 3aKOHOMPOEKTOM B COCTaB
31M0ynoTpedieHuit cB00010# CclloBa.

OcHOBHBIE acTIeKThl 3aKOHOIMPOEKTA, HYXTAIIIHECS B YIYYIIEHUH, pacCMaTpUBAIOTCS Oolee
nmoApoOHO BO BTOpoit yactu KoMMeHTapus.
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BBEJIEHUE

JlaHHBIN KOMMEHTAapU U PEeKOMEHIAlMK OBLIN MTOATOTOBIICHHI 10 3aka3y bropo [IpeacraBurens
OBCE mo Bompocam cBoOoabl cpenctB maccoBodt unH(opmanmu Enenoit Illepcro6oeBoii.
E.A. lllepctoboeBa sBisieTCS KaHAWAATOM (DUIIOJIOTMYECKUX HAyK, JOLUEHTOM Kadeapbl
HUCTOPUU U TPABOBOTO pEryIHpoBaHUsi oTedecTBeHHbIX CMMU dakynbpTeTa KYpHATUCTHKU
MoOCKOBCKOT0 rocynapcTBeHHOro ynupepcutera um. M. B. JlomonocoBa.

KommenTapuii conmepxut aHanu3 npoekta 3akoHa PecnyOnmkm Tamxukucran «O cpeacTBax
MaccoBol WHGOpMAIMU», a TakKe MpeJiaraet psija PEeKOMEHIAIWN i OOeCreueHUs ero
COOTBETCTBHUSI MEKIYHAPOJIHBIM CTaHAapTaM OTHOCHUTEIHHO IpaBa Ha CBOOOJAHOE BbIpaKEHHE
MHEHUH.

Cornacno IlpeamOyrne, 3aKkOHOIPOEKT HANpaBlIeH HA ONpEeNICHHE OPraHU3alHOHHO-TIPABOBBIX
OCHOB JICATENBHOCTH CpEICTB MaccOBOM HH(pOpMauuu, O0OecHeueHue TrocyIapCTBEHHBIX
rapaHTuil ©X CBOOOIBI, a TAKXKE HA PETyJTUPOBAaHHE OTHOIIECHUH, CBA3aHHBIX C HUMH.

B pazmene 1 macrosimero KommeHntapusi comepkutcss 0030p MEXIYHAPOJHBIX 00S3aTEIBCTB
Peciyommmkn Tamkukucran B o0nacTu cBoOOnbI BbIpakeHuss MHeHmd u CMMU. Ykazanuble
CTaH[IapThl YCTAaHOBIEHBI B MEXIYHApOAHOM IIpaBe, B TOM 4YHclie BO BceoOmiel aeximapanuun
npaB udeioBeka (BJITY), MexayHapoaHOM MAaKTe O TIPakKIAHCKHUX M IMOJUTHYCCKHX IpaBax
(MIII'TIM), cornamenusix B pamkax OBCE, ¢ kotopeiMu TaIKMKHCTaH BBIpa3ul CBOE
coryacue.

B pazmene 2 comepkutcs aHanu3 3aKOHOMPOEKTa M PEKOMEHAALMU JJIsl MPUBEACHHS €ro B
COOTBECTCTBUC C MCKAYHAPOAHBIMU CTaHJapTaMu )41 O6H33.T€JIBCTB aMU, MMPUHATBIMUA
Tamxukucranom B pamkax OBCE. B ykazanHom pazzene paccmarpuBaercs cdepa IeHCTBHS
3aKOHOMNPOEKTa M €ro OCHOBHBIC MOHSTHUS, AHATU3UPYIOTCSA acmekThl peructpanuun CMU,
OpPraHMU3aIlMOHHO-TIPABOBbIE OCHOBBI ~ JESTENILHOCTH pENaKIMii, mpaBa U OO0S3aHHOCTH
KYPHAJIMCTOB, BOIPOCHI JOCTYNa >KYPHAJIMCTOB K HWHPOPMALMM M UX aKKpeIuTauus,
OTBETCTBEHHOCTb 3a HapyllIeHue 3aKkoHoaaTensctea 0 CMU u npyrue.
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l. MEXAYHAPOJIHBIE I KOHCTUTYIHNOHHBIE CTAHIAPTBI B
OBJIACTH CBOBO/JbI BBIPA’KEHU A MHEHUSA

1.1. 3HayeHnne cBOOOABI BbIPpAKEHUS] MHECHHS

CBoOoma BbIpaXEHUSI MHEHHMS - OCHOBOIIOJIATAIOUIUHM 3JIEMEHT JI000ro CBOOOAHOTO H
nemMokpatudeckoro oOmiectBa. [IpaBo Ha cBOOOAY BBIpa)KEHUST MHEHHS SBISETCS OJHUM W3
BOXHEUIIMX TpPaB YEIOBEKAa U NMPHU3HACTCS HEOOXOAMMBIM YCIOBHEM OCYILECTBICHHUS APYIHX
npaB. ['enepanpHoii Accambieert Opranmzanuu O0benuuénapix Harmumit (OOH) B 1948 romy
npuHsTa BeeoOmias nexinapanus npas yenoseka (BAITY), koTopas siBIsieTCS OCHOBO OCHOB B
obmactu mpaB 4yenmoBeka. Crates 19 BJIIIY rapanTupyer mpaBo Ha CBOOOIY BBIPAXKEHUS
MHEHHUS B CIIEAYIOIIEH (GOpMYIHPOBKE:

«Kaxaplii 9eToBeK MMeeT MPaBO Ha CBOOOY YOEKIEHUN M HAa CBOOOJHOE BBIPAKECHUE UX;
3TO MPaBO BKJIIOYAET CBOOOY OECHpENATCTBEHHO MPUICPKHUBATHCS CBOUX YOSKACHUU U
CBOOOJy HCKaTh, TOJy4aTh H PaCHpOCTPaHATh HWH(POpPMAIMIO H HUIAEH JIFOOBIMHU
CPEICTBAMH H HE3aBUCHUMO OT TOCYAAPCTBEHHBIX [PAHHI .

TamkukucTaH SIBISETCS WICHOM MEXAYHAPOJHOIO COOOIIECTBA U MOJHONPABHBIM Y4aCTHUKOM
OOH u Opranuzanuu no bezonmacHoctu u CorpynuuuectBy B EBpornie (OBCE), B cBsizu ¢ yem
OH IIPUHST Ha ce0s paBHbIE JUIsSl BCEX FOCYapCTB-Y4aCTHUKOB 00s13aTEIbCTBA.

Tamxukucran npucoeAUHUICS K MeXIyHapoJIHOMY MaKTy O TPa)XJaHCKUX U TMOJUTUYECKHX
npasax (MIII'TIIT) B 1999 roxy. DTOT JOKYMEHT UMEET 00s3aTEIbHYIO IOPUINYECKYIO CHITY JUIS
Bcex rocymapcTB-ydacTHUKOB OOH wu pa3BuBaeT 0a30oBble IOJOKEHUS, COJEPKAIIHECS B
BJIITY. Crates 19 MIIT'TII rnacur:

«1. Kax/iplif yenoBek UMeeT MpaBo OECHPEIATCTBEHHO MPHIEPKUBATHCS CBOUX MHEHUI.

2. Kaxxaplif yenmoBeKk MMeeT MpaBO Ha CBOOOJIHOE BBIPA)KEHHE CBOETO MHEHUS; 3TO MPaBo
BKJIIOYAaET CBOOOAY MCKaTh, MOJY4YaTh M PACIHPOCTPAHATH BCAKOTO poAa MHPOPMALUIO U
U7ey, He3aBUCUMO OT TOCYAApCTBEHHBIX I'PAaHMUII, YCTHO, MHUCbMEHHO WJIHM MOCPEICTBOM
neyaTH WIM XYI0KECTBEHHBIX ()OPM BBIPAXKEHHUS, MM HWHBIMU CIIOCOOAMHU IO CBOEMY

BEIGOPY».

TamkukucTaH Takke BbIpa3uwil corylacke ¢ MeXIyHapoAHBIM MakToOM 00 3KOHOMUYECKHX,
COLIMAJIbHBIX U KYJIBTYPHBIX MPaBax, MMyHKT 4 CTaTbu 15 KOTOPOT0 TOPKECTBEHHO 3asIBIISIET:

«YuacTByroue B HactosieMm [lakTe rocymapcTBa NPU3HAIOT MOJB3Y, U3BICKAEMYIO M3
HOOLIPCHUSI M Pa3BUTHS MEXKIYHAPOJHBIX KOHTAKTOB M COTPYJAHUYECTBA B HAyYHOU WU
KyJIBTYPHOI 0671acTsIX»”,

! Pesomonus 217A (I11) Tenepansoii Accambien OOH. Ipumsita 10 nexaGpst 1948 roga. CM. TONHBIA OGHIHATBHBI TEKCT
Ha pycck. s13. o aapecy http://www.un.org/russian/documen/declarat/declhr.htm

MeayHapOJHBII IIaKT O TPaKIAHCKUX U MOJUTHYCCKHX HpaBax. [Ipunst pesomonueit 2200 A (XXI) T'enepanbHoit
Accambnen ot 16 nexabpst 1966 roga. Berymun B cuity 23 mapTa 1976 roga. CM. IOJTHBIH 0(HIUATEHBIA TEKCT Ha PYCCK. 5I3. 11O
anpecy http://www.un.org/ru/documents/decl_conv/conventions/pactpol.shtml

3 MexayHapOoJHblil TakT 00 IKOHOMHUYECKHX, COLHANIBHBIX M KYJIbTYPHBIX HpaBax. IIpuusat pesomonueii 2200 A (XXI)
I'enepansHoif Accambien ot 16 nexabpst 1966 roma. Berynmn B crury 3 stuBapst 1976 roma. CM. TOJHEIH OQHITANBHBIA TEKCT
Ha pycck. 3. o aapecy  http://www.un.org/ru/documents/decl_conv/conventions/pactecon.shtml
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I'enepanpaas Accambiess OOH nHa mepBoii ceccuu B 1946 roay npunsiia Pezomonuio 59 (1), B
KOTOPOH MOATBEPIKIACTCS BayKHEHIIIee 3HaUCHHE CBOOO I MH(POPMAIIHH:

«CBoboga mHpopManuu sBIgeTCS (PyHIaMEHTAJIbHBIM INPABOM YEJIOBEKAa M KPUTEPHEM
BCEX OCTAIBHBIX CBOOOJ, KOTOPBIM TIOCBSIIIEHA JesTeNbHOCTh  OpraHuzanuu
O6beauHenHbx Harmii»”,

Baxxno, uto Bo Bcex pesomonusx Beicmui opran OOH onpenenser cBo6oay nHGOpMAIHK KaKk
«IIpaBO MOBCEMECTHO U OECHPENATCTBEHHO MepeaaBaTh U ONMyOJIUKOBBIBaTh HH(OPMALIMOHHBIE
CBGI[GHI/IH»S.

B sTOM KOHTEKCTE ciemyer HamoMHUTH, uTo B KoHctutymuum TamkukucTaHa HEOJIHOKPATHO
MPU3HAETCS MPUOPUTET MEXKIYHAPOAHOTO MpaBa W IMOAYEPKUBAETCS, UYTO MEXKIYHApOIHBIE
JOKYMEHTBI COCTaBJISIFOT HEOTHEMJIEMYIO YacTh HAI[MOHAJIBLHOW MPaBOBOM cucTeMbl. AO3ar 3
crarbt 10 Koncturynuu TamkukucTaHa riacur:

«MeXyHapOAHO-TIPABOBBIE aKThl, NMPU3HAHHbIE TaPKUKUCTAHOM, SIBISIOTCS COCTABHOM
YacThl0 MPaBOBOM cHCTeMbl pecnyOiaukud. B ciaydae HECOOTBETCTBHS 3aKOHOB
pecriyOMKH TPU3HAHHBIM ~MEXKJIYHAPOAHO-TIPAaBOBBIM aKTaM IPHUMEHSIOTCS HOPMBI
MEXIYHapOJIHO-TIPABOBBIX aKTOBY.

Taxoke B a03ame 1 cratbu 11 Koncrurynuu TamkukucTaHa TpoBO3TIIANIACTCS, YTO TOCYIAPCTBO
OCYIIECTBJISIET CBOIO BHEIIIHIOIO MOJUTHKY Ha OCHOBE MEXIYHAPOIHBIX HOPM.

Mexnaynaponnoe npaBo npusHaerca Koncruryuueit TapkKuKUCTaHa KaKk OJMH U3 MCTOUYHUKOB
[paBa B OTHOIIEHWM TrapaHTUH M OXpaHbl IpaB 4YeJloBeKa W TpaxzaaHuHa. llomoxenwus,
3akperuieHHble B aO3amax 1-2 cratem 14 Koucturynum Tamkukucrana TOP)KECTBEHHO
3asBJISIOT:

«[IpaBa u cBOOOIBI uYeNOBEKA W TPAXKTAHWHA PETYIUPYIOTCI W OXPAHSIOTCS
Koncrturymue, 3aKOHAMU pecnyOIuKH, MPU3HAHHBIMU TamxukucTaHom
MEXIYHAPOJAHO-TIPAaBOBBIMU aKTAMH.

[IpaBa 1 cBOOOABI YETOBEKA M TpaKIaHHMHA OCYHIECTBISIOTCS HemocpeAcTBeHHO. OHU
ONpENEeNsAoT LN, COJAEpKaHWe W NPUMEHEHHE  3aKOHOB,  JIEATEIbHOCTh
3aKOHOJIATE€IbHOM, HWCIOJHUTEIBHOM M MECTHOM BJacTed, OpPraHoB MECTHOTO
CaMOYMpaBIIeHUSI U 00ECTICUNBAIOTCS CYIeOHON BIACTHIO».

UYenoBek, ero mpaBa W CBOOOIBI MPU3HAIOTCS BBICIICH IIEHHOCTHIO B cTaThe 5 KoHCTUTYIMHN
TamxukucTana, KOTopas TakKe MOITBEPXKIAET, YTO MpaBa U CBOOOIbI YeJIOBEKa U rpakJaHNHA
MIPU3HAIOTCS, COOIIOIAIOTCS U 3alUINAIOTCS TOCYIaPCTBOM.

B cratee 17 Konctutyumm TamkukucraHa NpeaycMaTpHUBAIOTCSI TFapaHTUH TOCYJapcTBa B
OTHOILEHUHM IIPAaB U CBOOO YeJIOBEKA:

«Bce paBHBI mepea 3aKOHOM M CyAOM. ['ocymapcTBO TapaHTHUPYET IpaBa U CBOOOIBI
KaXXJ0r0, HE3aBUCUMO OT €r0 HAI[MOHAILHOCTH, PACHI, MOJA, SA3bIKA, BEPOUCIIOBEIAHMS,
MOJIMTUYCCKUX  YOXKIACHHWH, OOpa30BaHHs, COIMAIBHOTO W  HMMYIIECTBEHHOTO
MTOJIOKCHUSIY.

4 Pesomowus A/RES/59 (1) Tenepansroii Accambnen OOH. Ilpunsita 14 nexa6ps 1946 T. CM. oHIHATBHBLT TEKCT HA PYCCK.
s13. mo azapecy http://www.un.org/ru/documents/ods.asp?m=A/RES/59%281%29
®Cm. TaMm xe.
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Tor ¢akr, 4Yro rapaHTud, JaHHbIE B OTHOIICHWH IIpaB YEJIOBEKa, HE JOJDKHBI OBIThH
JeKJIapaTUBHBIMHU, HOCUT 0€3yCIOBHBIN XapakTep. B cBs3u ¢ atum crares 2 MIII'TIIT Bo3naraer
Ha TOCYJIapcTBa-y4aCTHUKH OOS3aHHOCTb <IIPUHSTHUSI TaKUX 3aKOHOJATENbHBIX MEp, KOTOPbIE
MOTYT OKa3aTbCcs HEOOXOIMMBIMH JUUIsl OCYIIECTBJICHHUS IpaB, MPHU3HABAEMBIX B HACTOSIIEM
IMakte»®. CooTBeTCTBEHHO, OpraHaM TrOCYIapCTBEHHOW BJIACTH PEKOMEHIYETCS MPUHUMATh
KOHKPETHBIE Mephl JJIsi 00eCleYeHusl pealn3aluyd MPU3HAHHBIX TOCyJapCTBaMH-Y4aCTHUKAMU
OOH npas yenoBeka, a Tak)Ke HE MPENATCTBOBATh UX OCYIIIECTBICHHUIO.

B nemsix xontpons 3a ucnonaerarnem MIIITIIT cormacHo crathe 28 maHHOTO JOKYMEHTa CO31aH
Komurer OOH no mpaBam yenoBeka. OH paccCMaTpuUBaEeT 3aABJICHUS OT JIMI], YTBEPKIAIOIINX,
yro WX mpaBa, rapantupoBanusie MIIITIII, B Tom uumcne, crarbeir 19 MIITTII, Obutu
HapywmeHbl. B cocraB Komurera BXOIAT SKCHEPTHI, SBISAIOMIMECS TpakJIaHAMH TOCYIapCTB-
yuactaukos OOH, 3acenmanms mpoxonst B Helo-Hopke u XKenepe. B oTHOMmEHMH CBOGOMIBI
BbIpa)keHHs1 MHeHUs1 KomuTeT 3asBuI:

«Hu 0HO IUII0 HE MOXKET IMOABEPrarhCs YIIEMIICHUIO IIPEeAYyCMOTpeHHbIX [lakTOoM mpas
Ha OCHOBE CBOMX JECHCTBHUTEIBHBIX, IOIPA3yMEBACMBIX WM IPEANOIAracMbIX MHEHUH.
3anuimieHsl MHEHUS. 1O JIIOOBIM BOMIPOCaM, B TOM YHUCIIE IO MOJUTHUYECKHM, HAy4HBIM,
HUCTOPUYECKUM, MOPAIbHBIM WIIA PEITUTHO3HBIM BonpocaM»7.

C uenpi0o MOHUTOPHHTA COOJIOZCHHUS TMpaB dejaoBeka rocynapcrBamu-uieHamu OOH, B Tom
yucie, rapaHTupoBaHHbix cratbeid 19 MIIITII, pe3omrorueit ['enepansuoit Accam6iaen OOH B
2006 romy yupexxa€H MeXAyHApOMHBINA MpaBO3alUTHBIN opraH - COBET MO MpaBaM ueloBeKa
OOH. On 3amennn Komuccuro mo mpaBam 4denioBeka, kotopas GpyHkiuonuposana ¢ 1946 roxa.
Coger no npasam uenoseka OOH mpoBoauT ceccuu Tpu pasza B IO U COCTOUT U3 COCTOSIIMM
n3 47 uneHoB, KoTopble u3ouparoTcs I'enepanpHOil Accambneeit OOH mo permoHambHBIM
KBOTaM CpPOKOM Ha TpH Toja.

[IpaBo Ha cBOOOmYy BbIpakeHHUss MHeHUH u poar CMMUM B oOecneyeHMH 3TOrO mpaBa
HEOJHOKPaTHO TOATBEPXKAANACh B PETMOHAIBHBIX CUCTEMAax 3allUThl IIpaB 4YEJIOBEKa —
AMEpUKAHCKOW KOHBEHIIMM O MpaBax quOBeKas, EBporneiickoli KOHBEHIIMM O 3aIlUTE IpaB
yernoBeKa (EKH‘I)9 u AdpHuKaHCKOW XapTUH MPaB YEIOBEKa U HapO,Z[OBlo. Hecmotps Ha To, 4TO
3TH JOKYMEHTHI HE SIBISIIOTCS 0053aTeIbHBIMU Ul IpUMEHEeHUs TaPKUKUCTAaHOM, OHU Ba)KHbI
JUIsl TIOHMMaHusl cBoOOAbl wHopmanuu, rapantupoBanHou BJIITY, MIIITIII u apyrumu
JNOKYMEHTaMH, C KOTOPbIMH TaJPKUKHCTaH BbIPA3HII CBOE COTJIacHe.

EBporeiickass KOHBeHIMSI O 3alIMTe NpaB 4ejoBeka U OcHOBHBIX cBoOox (EKITY) sisercs
0a3oBbiM jgokymeHTOM CoBeta EBpombl. B crarbe 10 oHa 3akperuisieT 3amuTy npaBa Ha
CBOOO/Ty BBIpa)KEHUSI MHEHUS B (POPMYIIMPOBKE, CXOIHOM ¢ yKazaHHOU B crathe 19 B/IITY:

«Kaxnaplii uMeeT mpaBo CBOOOJHO BBIpaXKaTb CBOE MHEHHE. DTO MPaBO BKIIOYACT
CBOOO/Y TPUICPKUBATHCA CBOETO MHEHHS M CBOOOMY MOJYy4aTh M PacHpOCTPAHSTH
uHbOpMaLHIO U Uen 0e3 Kakoro-1mdo BMEIaTeIbCTBAa CO CTOPOHBI MYOJIUYHBIX BIAcTEH
Y HE3aBUCHMO OT TOCYJapCTBEHHBIX TPAHUII».

® MeskmyHapo IHbIIA TTAKT 0 TP IAHCKHX H ONMMTHYECKHX npasax. puusT pesomonueii 2200 A (XX1) lenepanbHoit
Accambien ot 16 nexabps 1966 ropa. Berymun B cuity 23 mapta 1976 roza.

" 3ameuanue obmero mopsiaka Ne 34 Komurera Opranmsannn OGseaunenssx Hanpit o mpasam genoseka, 12 centsiops 2011
roJa.

8Ipunsta 22 Hos6pst 1969 rona, Berynuia B cury 18 mrons 1978 roxa.

9 TIpunsita 4 HosiOpst 1950 roza, Berynmia B cuity 3 centsiops 1953 roxa.

10 TIpunsra 26 utons 1981 rona, Berynuna B cuity 21 oktsa6pst 1986 rona.
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EBpormeiickuii cyn mo mnpaBam uenoBeka (ECIIY), mpu3BaHHBIA paccMaTpuBarh jeia o
Hapymennn EKIIY, nonumaer Baxselmyro poinb CMM umeHHO kak 'CTOpokeBoro Ica
0GIIECTBEHHBIX HHTEPECOB" ™, KOTOpasi HMEeT KIIF0YeBOE 3HAYCHHE IS BBISBICHHS HAPYIICHHUIT
npaB 4enoBeka. ECITU koHcTaTupoBal, 4To CBOOOJA BHIPAKCHHS MHEHHS <«IIPUMEHHUMAa HE
TONbKO K "mHpopManuu" u  "maesaMm", BOCHPUHHMAEMBIM  OJIarOKeJIaTeIbHO WM
CUUTAIOIUMUCS HEUTPaTbHBIMU, HO U K OCKOPOJSIONINM, MIOKUPYIOMINM HIIA Pa3Ipakaroiinm
TOCYIapCTBO WJIM KaKOW-T100 ciioi oOmecTBa. TakoBbl TpeOOBaHUS TUTIOpATM3Ma, TEPIIUMOCTH
Y IIUPOTHI MMOJX0/a, 0€3 KOTOPBIX HET ''IEMOKPATUIECKOTO 06LueCTBa"»12.

[IpaBo Ha cBOOONY BhIpa)KEHUSI MHEHUSI HEOThEMJIEMO CBSI3aHO C MPABOM Ha CBOOOIY MacCOBOM
uHpopmannu. CMUW mnpusBaHbl pacrnpocTpaHsATh WHGOpPMALMKU U HJCH, IPEICTaBIISIONINE
obmectBeHHbld HMHTEpec. [losTomy Hecnmydaiino B Koncturymum Tamkukucrana myHKT 1
cratbu 30 TapaHTHpyeT CBOOOJY CIOBa Hapsay C CO CBOOOJOH meyaTh B CIEAYIOLICH
hopmMyIMpOBKe:

«KaxqoMy rapaHTupyercss cBoOOa CI0Ba, IeyaTd, IPaBO Ha IMOJIb30BAaHHE CPEICTBAMH
uHpOpMaLIUN».

IIpaBo Ha cBOOOmYy MaccoBoi WH(pOpManMu BbIpakeHO B BakHeimux noxymeHtax OBCE.
TamKkuKuCTaH BBIpAa3UJl CBOE COIVIACHE C OCHOBOIMOoJararomuM g Beeil nestenbHoctd OBCE
JOKYMEHTOM - 3aKJIIOUUTEIbHBIM aKTOM OOILIEeBPONEWCKOTO COBELIaHNus B XeNbCUHKU. B HemM
rocy/apcTBa-y4aCTHUKH TOCTaBUJIM CBOEH IIENbI0 «o0sierdaTh 0ojiee CBOOOHOE W IIUPOKOE
pacripocTpaHeHne Bcex ¢GopMm HH(OpManuUH, MOOMPSATh COTPYIHHYECTBO B 00JacTu
uHpopmanuu U oOMeH UH(OpMaILMe ¢ IPYrUMH CTpaHAMHU U YAydllaTh YCJIOBUSI, B KOTOPBIX
KYPHAJIUCTBl M3 OIHOTO TOCYIApCTBa-y4acTHUKA OCYIIECTBISIIOT CBOIO NMPO(eCcCHOHANbHYIO
NESTENBHOCTh B APYTOM TOCYHApPCTBE-yYaCTHHKE» . BaXHOCTh peanu3alMi CBOGOMIbI
MaccoBOM WH(OpMaNMU TMOJYEPKUBACTCA B Takux KioueBblx gokymeHTax OBCE, kak
3aKIIIOYUTEbHBIN TOKYMEHT KONEHrareHCKoro cosemianus KoHdepeHIHn Mo 4eaoBedecKkoMy
m3mepernto Coemanuss mo Oe3onmacHocT W cotpyanudectBy B EBpome (CBCE) Y B
[Tapuxckon XapTI/II/I15, B nokymenTte cammura CbCE «Ha nmyTtu kK moyinHHOMY NapTHEPCTBY B
HOBYIO 3n0xy»16, Hexnaparuu Crambynbsckoro Cammurta OBCE, xoTopas rimacur:

«MpbI [rocymaapcTBa-ydyaCTHHKK| BHOBb MOATBEPXKIACM 3HAYCHHE... CBOOOTHOIO MOTOKA
nHpopManuMu, a TaKXKe JOCTyma OOIMIECTBEHHOCTH K wuHGopmaruu. Mbl o0s3yemcs
NPUHATh BCE HEOOXOMUMBIE MeEphl s OOECIeueHUsT OCHOBHBIX YCIOBHH JUIA...
OECHpEeIsATCTBEHHOTO  TPAHCTPAaHUYHOTO M BHYTPUTOCYJApCTBEHHOTO  IOTOKA
uHpOpMAIMK, KOTOPBIA MBI paccMaTpuBacM Kak CYIIECTBEHHYIO 4YacTh JFOOOTO
JEMOKPAaTHIECKOT0, CBOOOIHOTO U OTKPHITOTO 00IIecTBa» 17,

11 Cwm. nema «Kacrennc nporus Ucmanmn» (23 anpens 1992 r., 1. 43); «"O6cepsep” 1 "Tapauan” npotis COeTHHEHHOr0
Koponescta» (26 Host6pst 1991 1., 1. 59) u «"Canau taiimc™ npotus Coenunennoro Koponescra» (Ne 1) (26 anpens 1979 r.,
1. 65).

12 Cm. meno «Xenmucaiin nporus CoemuHEHHOr0 KoposeBcTsa» (7 nexabps 1976 r., m. 49).

3 3akmounTenbHblii akT COBEAHMS [0 GE30MACHOCTH U COTpyAHHUecTBY B EBpone, Xenscnukn, 1 aBryer 1975 roxa.

CM. TIOJIHBIH O(QUIMATBHBINA TEKCT Ha PYCCK. s13. 1o aapecy http://www.osce.org/ru/me/39505.

1 Komenrarenckoe cosemanue Kondepenruu mo uenoseueckomy mmepenuio CBCE, mons 1990 roga. Cwm., B

yactHOCTH, yHKTHI 9.1 1 10.1. CM. monHbIi oduIMaIbHbI TEKCT Ha pyccK. 3. 1o aapecy http://www.osce.org/node/14305.
' Mapmxcxas xaprust gt Hosoit Espomnsr. Cavvur CBCE, HosGps 1990 roga. CM. momHbIii ohbHIHATEHELT TEKCT Ha

pycck. s13. o aapecy http://www.osce.org/node/39520.

!¢ Ha niyu k mommMHHOMY mapTHEpCTBY B HOBYIO 310Xy. Bynanemrckuit nokyment CECE 1994 roxa, myskrsr 36-38. Cm.
MOJTHBIN O(UIHATBHBIN TEKCT HA PYCCK. 513. 10 azapecy http://www.osce.org/node/39558.

7 Nexnaparms CramGymnsckoro Cammura OBCE, 1999 rog, myHkr 27. CM. HOTHbIHA O(HIHATBHBL TEKCT HA PYCCK. 513, TI0
anpecy http://www.osce.org/node/39573.
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B Acranunackoit ro6uneitHoi neknapaimn OBCE «Ha mytu x cooOrmiecTBy 0€30MmacHOCTH»
FOCY,Z[apCTBa-y‘-IaCTHI/IKI/I 3as1BUJIN.

«MBI jasiee BHOBb MOATBEP)KJAEM, UTO BCe 0€3 UCKIFOUEHHS IPUHIIMIIBI M 00513aTENbCTBA,
npusaTsie B pamkax OBCE, B paBHOI Mepe pacipOCTpaHAIOTCS Ha KaXJ10€ IroCynapCcTBO-
YYaCTHHUK, U TIOJYEPKUBAEM CBOIO ITOJOTYETHOCTh HAIIUM I'PAKIAHAM U OTBETCTBEHHOCTH
Apyr Tepea APYroM B TOM, YTO KacaeTcsi UX BBINOJHEHHS B TOJIHOM oObeme. Mbl
paccMaTpuBaeM 3TH 00s3aTeNbCTBA KakK Halle o0Iee JOCTH)KEHUE U MO3TOMY CUMTAEM,
YTO OHHU NPEICTABISAIOT HEMOCPEACTBEHHBIN U 3aKOHHBIM MHTEPEC MJI1 BCEX T'OCYIapCTB-
yqaCTHI/IKOB»ls.

1.2. Orpannyenusi cB000AbI BbIPAKEHUSI MHEHUS

[Tonp30BaHMe mTpaBOM Ha CBOOOAY BBIPAKEHHS MHEHHUS HajaraeT HE TOJBKO 0COObIe
00513aHHOCTH, HO U OCOOYI0 OTBETCTBEHHOCTh, YTO IMPEINOJaraeT HaJudue OrpaHMYeHHUH
Takoro npasa. IIpyu 3TOM OHM HOCSAT UCKIIOYUTEIbHBIA XapaKTep, a UX MEPEUEHb HE MOJIEKUT
PacIIMPUTEILHOMY TOIKOBaHUIO.

Jlnst  Toro, YTOOBI TaKWe OTPAHWYCHHS TIOJIHOCTHIO COOTBETCTBOBAIH MEXKIYHAPOIHBIM
CTaHJIapTaM W MPUHIIMIIAM [IPABOBOTO TOCYAAPCTBA, BAKHO, YTOOBI OHM OBUTH TIPEETHHO YETKO
U TOYHO CPOPMYTUpPOBaHBI B HAIIMOHAIHLHOM TpaBe, a TaKXKe SBISUIMCH HEOOXOAMMBIMHU IS
JOCTIOKEHUS 3aKOHHBIX IIeJIeH, BRIPaXKCHHBIX B cTathe 19 (3) MIITTIII:

«@) ISl yBOKSHHS TIPAB M PENyTalluy JPYTHX JIUI;

b) nst oxpaHbl rocyapCTBEHHOW 0€30MAaCHOCTH, OOLIECTBEHHOTO MOPSIKA, 30POBbS WU
HPaBCTBEHHOCTU HACEJICHUS» .

B oagnom un3 cBoux pemenudi Komurer OOH mno mnpaBam uenoBeka HPOSICHWI CMBICIT
TpeOOBaHUS «HEOOXOAUMOCTU». OHO IIPEAINOJIAraeT JIEMEHT COPa3MEPHOCTH - B TOM CMBICIIE,
YTO MacIITaObl OrpaHMYCHHMI Ha CBOOOAY BBIPQKEHHUS MHEHHUU JOJDKHBI OBITH COpa3MepHBI
LEHHOCTSM, JUISl OTPAKICHHS KOTOPBIX BBOATCS 9TH OrPAHHICHHS .

Takum 00pa3oM, HEMPOMOPIIMOHATHLHOE BMEMIATENILCTBO TOCYAAPCTBA B TpaBa U CBOOOJBI
YesoBeKa U TpaXkJIaHWHA HE MOXKET PacCLEHHMBAThCS KaK 3aKOHHOE OorpaHudeHue. B 3Toil cBs3u
Crenunanpabii goxmamauk OOH 1o Bompocy O MOOMIPEeHWH M 3alliTe IMpaBa Ha CBOOOITY
MHEHHMA M WX CBOOOJHOE BBIpOKEHHME B exerogHom mokiane 3a 2010 ro/:[21 BBIpPA3UJ CBOIO
00ECIIOKOCHHOCTh TE€M, UYTO HecMOTps Ha monoxkenus cratbu 19 MIIITII, rocymapcTBa yacto
OTPaHUYUBAIOT CBOOOJY BBIPAKEHUS MHEHUIl B MPOU3BOJIBHOM TMOPSIKE, WHOTAA IyTEM
oOpateHusi K YroJOBHOMY 3aKOHOJATENbCTBY, C TE€M, YTOOBI IMOJABUTh HHAKOMBICIHE WU
KpUTUKY. YUHUTBbIBasg TaKylo MNpakTuKy, CrenuanbHbI AOKIAAYUMK OOpaliaer BHUMAaHHME Ha

¥ Ha IyTH K coodmiecTBy Oe3omacHocTh. AcTaHuHCKas roomeitnas aexnapamust OBCE, 3 nexadpst 2010 roxa, m. 3. Cwm.
MOJTHBINA O UIHATBHBIN TEKCT HA PYCCK. 513. 1O azapecy http://www.osce.org/ru/cio/74990.

19 MexayHapoHbIil MAKT 0 TPaKIAHCKUX U IOIHTHYECKHX npaBax. [Ipunst pesomomueii 2200 A (XXI) TenepanbHoit
Accam6rnen ot 16 nexabpst 1966 roga. Berymu B cuity 23 mapra 1976 roza.

2 Cm. pemrenne Komurera OOH no npasam uenoBexa 1o ey «Padazrs Mapkumn au Mopaunr npotus

Awnroner» (Rafael Marques de Morais v. Angola, Communication No. 1128/2002, 18 April 2005, para. 6.8).

2L Cm. noxman Crienpanseoro goknagdrka OOH 10 BOIPoCy 0 MOOMPEHNH 1 3aIIHTe IPABa Ha CBOOOLY MHCHHIT H HX
CBOOOIHOE BRIPQ)KEHUE O TPYMIIAX HACEJIEeHHs, KOTOPBIC HY)KAAIOTCS B MOBBIIICHHOM BHUMAHUH, 00 OTpaHUYCHUSIX ITpaBa Ha
cB0o0OIYy CJI0Ba, a Takxe 0 3aumTe KypHamucTos (2011), 20 anpenst 2010 roaa, . 75. CM. moJHbIH 0pUIHATBHEIN TEKCT Ha
aHrJL. s13. mo azapecy http://www2.ohchr.org/english/bodies/hrcouncil/docs/14session/A.HRC.14.23.pdf

148


http://www.osce.org/ru/cio/74990
http://www2.ohchr.org/english/bodies/hrcouncil/docs/14session/A.HRC.14.23.pdf

CYLIECTBYIOIME MPUHIUIBI, KOTOPbIE MOTYT OBITh HMCIIOJIB30BAHbI C TEM, YTOOBI ONpPEACIUTH,
SBIIETCS JIM OTpaHMYEHUE IpaBa Ha CBOOOJY BBIPAKEHUS MHEHHUS SBISETCS 3aKOHHBIM B
paMKax CYIIECTBYIOUIUX CTaHAApTOB. B 4acTHOCTH, OH MOATBEPKIAET, YTO OHU HE JOJKHBI
MOJIPBIBATh WJIM CTABUTH O] YIPO3y CYIIHOCTH MpaBa Ha CBOOOY BHIPAKEHUSI MHEHUSI.

EKITY B mynkrte 2 crarbu 10 3asBiseT, 4To OCymIecTBICHHE CBOOOIBI BBIPAKEHUS MHEHHSI,
«Hayaraomiee 00S3aHHOCTH U OTBETCTBEHHOCTh, MOXKET OBITh COIPSDKEHO C ONpEeeICHHBIMU
(bOpMaTEHOCTSIMH, YCIOBHSIMH, OTPAHWYCHUSMHU WA CAHKIUSMH, KOTOPBIE TPEIyCMOTPEHBI
3aKOHOM U HEOOXOIMMBI B JIEMOKPAaTHYECKOM OOIIECTBE B MHTEpecax HalMOHAJIHHON
0€30MacHOCTH, TEPPUTOPHATIHHON IEJIOCTHOCTH WM OOIIECTBEHHOTO TMOPSIKa, B MEIsIX
MPEJOTBPALICHUS OSCIIOPSAAKOB WM MPECTYIUIEHUH, UIS OXPaHbl 3I0pPOBbS U HPABCTBEHHOCTH,
3alIMTHl PEMyTalli WM TpaB JPYruX JIKI, TPEAOTBPANICHUS pasrialieHus WHGOpPMAIINH,
MOJyYeHHOW KOH(UICHIMANBbHO, WM OOCCIEYEeHUsT aBTOPUTETa U OeCHpHCTPACTHOCTH
TIPABOCYIHS.

Jns mpaBUJIBHOTO TOJKOBaHUST WM MpUMEHeHus naHHoro mnojoxeHus ECIIY npumenser
TPEXCOCTABHBIN KPUTEPHUil, B COOTBETCTBUH C KOTOPBIM JIFOOBIC OTPaHUYCHHS JOJDKHBI OBITh:
(1) npexycMoTpeHsl 3aKOHOM, (2) mpeciieoBaTh 3aKOHHYIO 1€/ U (3) ObITh HEOOXOAUMBIMHU B
neMoKkpatudeckoM oOrmiectBe. IlepBblii KpuTepuii cuuTaeTcsi COONIONEHHBIM TOJIBKO B TOM
CITydae, €CIIM 3aKOH SIBISETCS OOIIETOCTYIHBIM, U €0 HOPMBI C(OPMYIUPOBAHBI HACTOJIBKO
SCHO M TOYHO, YTOOBI «IIO3BOJINTH TPaXKJAAaHUHY PETYIUPOBaTH CBOE NOBeJAeHHE». Bropoe
TpeOOBaHNE KacaeTcs LeNel OrpaHWYEeHUs] — OHU JIOJDKHBI OBITh HAIPaBJICHBI HCKIIOYUTEIHHO
Ha 3allUTy JAPYrUX NpaB U CBOOOJ, mepeuyrcieHHbIX B myHkTe 2 crtatbu 10. Kpurepuit
HEOOXOJMMOCTH TIOHUMAETCSI TAKUM 00pa3oM, 4TOOBI BMEIIATEIBCTBO B OCYIIECTBICHHUE MTPAB 1
cBO0OJ OBLJIO OOYCIIOBIIEHO «HACTOSATENLHOW OOIIECTBEHHOM MOTPeOHOCTRIO». BakHo, 4TO
€cJIM OTPaHNYEHHS HE OTBEUAIOT TPEOOBAHHUAM YKa3aHHBIX KPUTEPHEB, OHM HE MOT'YT CUMTATHCS
JICTUTUMHBIMH.

Hanmomanm, 9yto wacts 3 ctathu 14 Koncturyiuu TapKukucTana rIacur:

«OrpaHuyeHus MpaB M CBOOOJ TpakIaH IOMYCKAIOTCS TOJIBKO C IETbI0 OOecTieueHus
IpaB ¥ CBOOOJ APYruX Tpak[aaH, OOIIECTBEHHOTO MOPSAIKA, 3alUThl KOHCTUTYLIHOHHOIO
CTpPOSl M TEPPUTOPUATHHON IIEIOCTHOCTH PECITYOTUKIY.

Coger no npaBam yenoBeka OOH B cBoeii Pezomonnu «CBoOoga MHEHUH M MX CBOOOJHOE
BBIp@)KEHUE» MpHU3BaJl T[OCYJapcTBa BO3JEPKUBATbCS OT BBEJACHMS OrPAaHUYEHUH, HE
COIUIACYIOIIMXCSA € ToJ0KeHusAMHU nyHkTa 3 cratbu 19 MIII'TIIL, B ToM yncne Ha:

«l) 00CYXIEHHE MPOBOJAUMON MPABUTEIHCTBOM MOJIUTHKU M MOJUTHUSCKHE TUCKYCCHH,
npeACTaBjCHHE JOKJIAJA0B O I[IpaBaX dYeJoBeKa, JEATCILHOCTH IPAaBUTEIbCTBA U
KOppYIIMM B OpraHax BIACTH; YYaCTHE B H30MpATEIbHBIX KaMIIAHUSIX, MHUPHBIX
JCMOHCTPAIMSX WM IMOJUTHYECKON JEATCIHOCTH, B TOM YHUCIIE 33 MHP U JIEMOKPATHIO;
U BBIPQXCHUE MHEHHIA, HECOTJIACHSI, PEIIMTHMO3HBIX B3IJISAOB WM YOCXKICHUH, B TOM
YKCIIC JTUIIAMH, TIPUHAUICKANUME K MEHBIIIHHCTBAM WIIH YSI3BUMBIM TPYIIIaM;

i) cBOOOMHBIN MOTOK HH(POPMALMU W HICH, B TOM YHCJIC TaKMMU METOJIAMH, Kak
3alpelicHre WM 3aKpbITHE M3JaHUil W JIPYruX CpPeacTB  HHPOpPMALMHA |
37I0YMOTPeOICHHE aIMUHUCTPATUBHBIMU MEPaMH M LIEH3YPOH;
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iii) moctyn Kk HHPOPMAITMOHHO-KOMMYHHKAIITHOHHBIM TEXHOJIOTHSAM HIIA UCIOIb30BAHHE

o 22
OTHUX TEXHOJIOTMHU, BKIIIOYaA pagnuo, TCICBUACHUC U I/IHTepHeT) .

1.3. PeryampoBaHue nesiteibHocTH CMU

Heorsemnemsiii a5eMeHT oOecrieueHrss CBOOOIbI MaccOBOW WH(OpManum, a TakKXkKe APYTHUX
npas, npexycmorpennbix B/AITY u MIIIIITI, B mo0oM o01iecTBe - AesITeIbHOCTh HE3aBUCHMBIX
n mwropamucTuaabix CMU. Mx ponbs B gene pa3BuTHs W (DYHKIMOHUPOBAHUS JIEMOKpPATHH
MOJYEPKUBAETCA B BUHAXYKCKOW JIeKnapanuu

«B coorBerctBuM co cratbeir 19 BJIIY co3manue, mommepkka W IOOIIPEHHUE
HE3aBHUCHUMOH, TUTFOPATMCTHUYECKON M CBOOOHOM MPECCHI CYIIECTBEHHO HEOOXOIUMBI ISt
pa3BUTUSL U COXpaHEHUs JAEMOKpAaTHM B KaXJOW CTpaHe U JUIsi 3KOHOMHYECKOTO

24
pasBUTHSY .

B noxymente cammura CBCE «Ha nyrm K NHOJIMHHOMY HapTHEPCTBY B HOBYIO 3IIOXY»
rocyJIapcTBa-y4aCTHUKM BHOBb MOJATBEPAMJIM, UYTO <«HE3aBUCUMOCTh W Iumtopamusm CMU
Ype3BbIUAITHO Ba)KHBI JJIs CBOOOHOTO M OTKPBHITOTO 0o0IIecTBa U 00ecreueH sl MOJ0TYETHOCTH
OpPraHOB TOCYIAPCTBEHHOTO YIPaBICHUS» 2

BaxxHo oTMeTHTB, UTO B MOHATUS HE3aBUCUMOCTH U mumopaimdmMa CMU mexayHapoIHBIMU
JOKYMEHTaMHU BKJaJbIBaeTcs KOHKpeTHBIM cmbicia. He3zaBucumble CMMUM  cBOOOTHBI «OT
MPaBUTEIHLCTBEHHOT0, TOJUTUYECKOTO WM HKOHOMHYECKOTO KOHTPOJS, a TaKKe KOHTPOJI,
BBIPXKAIOIIETOCS B 3aBHUCHUMOCTH OT MaTepUANOB W WHQPACTPYKTYPHI, HEOOXOTUMBIX IS
BBIITYCKA M PACHpOCTPAHEHHUS Ta3€T, KYPHAJIOB U MEPUOAUYECKHUX M3 IaHI» . ILmropanusm
CMMU «peanonaraet JUKBUIAIHUIO BceX (OPM MOHOIOJMHM M CYIIECTBOBAHHWE KaK MOYHO
OOJIBIIEr0 YHMCHA Ta3eT, JKYPHAJIOB M MEPHOAMYECKHX H3IAHWN, B KOTOPBIX HAXOIUT CBOE
BBIPAKEHHE MAKCUMAJIbHO IIUPOKUH JUara3oH MHEHHUI YICHOB OBIIIHBI» .

B oroit cBsa3u HanomHuM, 4to KoHcturymms TamkukucTaHa YCTAHAaBIMBACT NPUHIUI
IUTIOpaJIM3Ma B cTaThe 8:

«B Tamxukucrane oOIIECTBEHHAs >KU3Hb PA3BHBACTCS HA OCHOBE MOJUTHYECKOTO H
HJIEOJIOTUYECKOTO TUTFOPATU3MA.

Ilen3ypa u mpecnenoBaHue 3a KpUTHUKY 3ampematorcs ab3amem 3 crarbu 30 Konctutynum
Tamxukucraga.

Crnenunanpapii qoxmaqauk OOH mo Bompocy O MOOMIPEHHH W 3alldTe IpaBa Ha CBOOOTY
MHEHHH ¥ uX cBoOomHoe BbipakeHue, [IpencraButens OBCE mo Bompocam cBo6oast CMU,
CrenunanpHblii qoxmaquuk OpraHu3aluu aMEpUKAaHCKUX TOCYAAapCTB MO BOMPOCY O CBOOOIE

22 Pesomrorust Ne 12/16 Cosera no npasam yenoBeka OOH. Ipunsta 12 okrs6pst 2009, myskr 5, crp. 5. CM. MONHbIHA TEKCT Ha
pycck. 3. mo aapecy http://www.medialaw.ru/laws/other_laws/european/2.pdf.

23 BUHAXYKCKast IeKJIapatusi O COACHCTBUU Pa3BUTHIO HE3aBUCHMOH U ILTIOPATUCTHYECKOH adpukaHckoil nmpecchl. [IpunsiTa 3
Mmas 1991 r. Ha 26 ceccuu ['enepanbroii koHdepermn OOH. CM. MoIHEIH 0QHII. TEKCT HAa PYCCK. SI3. IO aapecy
http://Amww.un.org/ru/documents/decl_conv/declarations/pdf/157pc61a6.pdf.

24 Tam xe. [Tynxr 1.

% Ha myrs K IOUTMHHOMY NApTHEPCTBY B HOBYIO SI0XY. Bynamemrrckuit noxyment CBCE 1994 rona, . 36.

26 BunaXyKCcKast AeKIapanus o coAeiCTBHN Pa3BUTHIO HE3aBHCHMOH M INTIOPATUCTHYECKOH adpukaHckoi npecchl. [IpumnsTa 3
mas 1991 r. Ha 26 ceccuu ['enepanshoii kondpepenun OOH. ITyHkr 2.

27 Tam xe.
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BhIpaKeHHS MHEHUH u CrnenuanbHbId MOKIATIUK AQPUKAaHCKOWM KOMHUCCHM II0 IpaBaM
YeJI0BeKa M HapoJOB IO BOIPOCY O CBOOOJE BBIPAXKCHHS MHEHHUH M JOCTyNe K WH(opMaImm
npencraswin B 2010 roxgy coBmectHyro rooOmnedinyto [ekmapanuio «O OecsiTH OCHOBHBIX
yrpo3ax CcBOOOJE BBIPOKEHHS MHEHHH». B 3TOM IOKyMEHTE OHHM BBIPa3WIIM OCOOYIO
00€CTIOKOCHHOCTh (hopMaMu TOCyAapCTBEHHOTO KoHTpouist Hax CMU, a uMeHHo:

«a) TOJMTUYECKUM BIHsSHUEM Ha oOuiectBeHHble CMMU wiu KOHTpOJEM HaJ HUMH, C
TEM YTOOBl OHHM CIY)KUJU PYHOPOM IPABUTENHCTBA, 4 HE SIBISUIUCH HE3aBUCHUMBIMU
opraHam, JeCTBYIOLIMMH B HHTepecax OOILEeCTBa;

b) TpeGoBanmsiMu O permcrpanud, UpeAbABAsseMbIMH K TmedaTHeIM CMU win B
OTHOULIEHHUHU HCI0JIb30BaHusl IHTEpHEeTa WK A0CTyNa K HEMY;,

C) MPSIMBIM TOCYAAPCTBEHHBIM KOHTPOJIEM HaJl JIMIICH3UPOBAHUEM WIIH PEryIUPOBAHUEM
BELIaHMsI WM HAJ30pOM 32 3TUMHU IPOLECCAMH CO CTOPOHBI OpraHa, KOTOPBIA He
ABJISIETCSI HE3aBUCUMBIM OT IPABUTENIBCTBA KAK C TOYKH 3PEHUS 3aKOHOJATEIbCTBA, TaK
U Ha MPaKTUKE,

d) 3moymoTpebieHueM TrocynapCTBEHHOW PEKJIaMOi WM APYTUMH T'OCYIapCTBEHHBIMU
MTOJIHOMOYMSIMU C LENbI0 NOBJIUATh HA PEIAKIMOHHYIO ITOJIUTHUKY;

€) MpaBOM COOCTBEHHOCTH TMOJMTHUYECKHX JHIACpoB wian maptuii Ha CMU wim
3HAYUTEJIbHBIM KOHTPOJIEM HaJ HUMH C UX CTOPOHBI;

f) monuMTHYECKM MOTHBUPOBAHHBIMH CYIACOHBIMH J€lIaMU, BO30Y)KIA€MBIMH IPOTHB
HezaBucuMBIX CMU;

g) COXpaHEHHEM YCTapeBIIMX IPAaBOBBIX HOPM — TaKWX KaK 3aKOHBI o Oopnde ¢
MOJIPBHIBHOM arvTanueil UM npaBuia, 3anpenaiine MyoIuKaluio JIOXKHBIX CBEJICHUH,
— 00 yroJIoBHOM IpeciieIOBaHUH 33 KPUTUKY HpaBI/ITeJ'II)CTBa»ZS.

[TepBocTenenHnoe 3HaueHne 3akoHOB 0 objmactu CMU cocTtouT B TOM, 4TOOBI CIIOCOOCTBOBAThH
MPEOJIONICHUIO BBINICYKA3aHHBIX (OPM TOCYJApPCTBEHHOTO KOHTPOJIS, IOOMIPSS Pa3BUTHE
CBOOOJHBIX, HE3aBHCHUMBbIX H IUIIOPAJIUCTHYHBIX CMMU u yayuymasi ycjoBusi padoThbl
JKYPHAJIMCTOB.

28 Jlexnapanusi 0 JeCsTH OCHOBHBIX 3aJa4ax cBoOoe BepakeHust MEeHHH. [Ipunsrta 3 ¢pespanst 2010 roga. CM. HOJIHBIH TEKCT
Ha pycck. s13. 1o anapecy http://www.medialaw.ru/laws/other_laws/european/3.pdf
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Il. AHAJIN3  3AKOHONPOEKTA  PECIIYBJIUKH  TAJXKUKHUCTAH «O
CPEACTBAX MACCOBOHM UH®OPMALIUN»

AHanmu3upyemblii  3aKOHONPOEGKT coaepkuT 6 rmaB m 35 crareidr. Hwke npuBomsTcs
KOMMCHTAapHuu C COOTBCTCTBYIOIIIUMU PCKOMCHAAUAMU JJISL MMPUBCACHUA TEKCTa
3aKOHOMPOEKTa B COOTBETCTBHE C MEKIYHAPOJHBIMH O0S3aTeNBCTBAMHU, PHHATHIMU
TamxukucTaHOM, a TakkKe OONICTPU3HAHHBIMU MEXKIYHAPOJIHBIMH CTaHJApTaMU IIpaBa Ha
CBOOO/Ty BBIP)KEHUSI MHCHUH.

2.1. Cdepa neiictBusi 3aKOHONPOEKTA U OCHOBHbIE MOHATHSA

Cormacao IlpeamOyne maHHBIM 3aKOHOMPOEKT TPHU3BAH ONPEICIUTh OPTraHU3AIMOHHO-
MpaBOBbIE OCHOBHI jAesTenbHocTH CMMU, o0ecnieunTs TOCyIapCTBEHHBIE TapaHTUN UX CBOOOBI,
a TaKKe yperyanupoBaTh OTHOIICHHUS, CBA3aHHbBIE C HUMHU.

Bmecte ¢ Tem ero mecto B cucTeMe JACHCTBYIOIIETO 3aKOHOJaTeNnbcTBa B oOmactu CMU
peKoMeH1yeTcsl YTOUHUTh. [I0CKOIbKY TpaAUIIMOHHO MPABOBOE PETYIMPOBAHUE BEIIATEIbHBIX
CMMU umeet cBOrO 0coOyr0 crienupuKy, CIpaBeIMBO, YTO X JACITEIBHOCTh B TaKUKHCTaHE
periiaMeHTHpYeTCsl OTIEIbHbIM crnenuanbHbiM 3akoHoMm PecnyOauku Tamxukucran «O
TeJIeBUEHUU M pPaauoBelIaHuu». TeM He MeHee, B HEKOTOPBIX MOJOKEHUSAX 3aKOHOMPOEKT
HEJBYCMBICIIEHHO YKa3blBae€T, UYTO €ro JCHCTBHE TakKe pacrpocTpaHsercs Ha cdepy
TeJiepavoBeIIaHus. B CBA3M C ’TUM BO3HUKAET OMACHOCTh MPUMEHEHHUS K BemaTeabHbiM CMU
TpeOOBaHUN O PETUCTPAIlMM U UX TOCYIAPCTBEHHOM ydYeTe, KOTOpble HE SBISIOTCS
HEOOXOAMMBIMU B JIEMOKPATHYECKOM OOIIECTBE M TAaK)Ke BBI3BIBAIOT BOIMPOCHI dKcmepra (CM.
nogpoonee m. 2.2 KommeHnrtapus). XoTeaoch Obl HAOMHHUTH, YTO JCHCTBYIOUIMH 3aKOH
Peciyommmkn  Tamkukucran «O TENEeBUIGHUM W PAJUOBEIIAHUU» HE TPEIyCMaTPUBACT
PEruCTpalMIO BEIIATEIbHBIX Macc-Menua. Mbl peKOMEHJyeM He CO3[aBaTh JIOMOJHHUTENbHBIX
MPENsATCTBUA 111 co3maHus BematenbHbix CMU. EnuHCTBEeHHOW momyctumoi ¢opMoi
KoHTpois 3a Takumu CMUM MokeT OBITh JIMIIEH3MPOBAHHE BEUIATEILHON JIEATEIbHOCTH,
MOCKOJIbKY OHa CBfI3aHA C HCIOJb30BAHMEM OIPAHMYEHHOIO paguo4yacTOTHOIO pecypcea,
KOTOPBIA MPUHAIICHKUT OOIIIECTBY.

Mebl npuBeTrcTBYeM, 4TO Hcxonas u3 omnpeneneHus CMU, peiictBue 3aKOHONPOEKTa He
pacnpocrpansiercd Ha MHTepHeT-pecypebl. BmecTe ¢ TeM peKOMEHAYETCSl HE OIPaHUYMBATh
BO3MOXHOCTh Ui MHTepHeT-pecypcoB (yHKIMOHHpOBaTh B KadectBe CMMU, coxpansas mpu
TOM pEeJAKIMOHHBI KOHTPOJIb 3a coaep)kaHueM. Takas BO3MOXKHOCTb MOXET OBbITh
peain30BaHa MyTeM AOOPOBOJBHOIO yBeIOMJIEHHsI O TOM, 4To MHTepHeT-pecypc HamepeH
BeICTymarh B KadecTBe CMIM. DTo BaXHO 11 TOro, YTOOBI PENAKIIMU M SKYPHAIWCTHI
WNutepuer-CMHW  Mornm mnonb30BaThCsl pPEKUMaMHM  aKKpEAUTALMM, IOJABaTh 3alpoChl O
IIPEJOCTABICHUN UM MH(POPMALUU B ONEPATUBHOM IOPSAJKE, & TAKXKE IOJIb30BATHCA IPYTUMHU
IpaBaMu 1 003aHHOCTSAMH, CyLIECTBYIOIIMMU B obnactu CMMU.

BaxHo, 4TO 3aKOH HE TONBKO MPsAMO 3ampeniaer B dYactTh 4 cTatbu 2 WEH3Ypy H
npecjefoBaHue 3a KPHUTHKY, 4YTO cooTHocuTcs ¢ abz3amem 3 cratbu 30 KoucTuTynum
PecnyOonukn TamKUKUCTaH, HO W, B OTIMYME OT JeicTByromero 3akoH PecmyOmuku
Tamxukucran «0O meyaTH W JPYrHX CPEICTBAX MAacCOBOM WHQOpMAIMU», pacKphIBaeT
CYIIHOCTb TOHATHA LEH3Yphl Kak «TpeOOBaHME Yy CpeACTBa MAacCOBOM HH(OpMaIuu
MPEIBAPUTENILHOTO COTJIACOBaHMS MYOJMKyeMOro MaTepuaia Wil MH(QOPMAlUU CO CTOPOHBI
rOCYZapCTBEHHOTO YWHOBHMKA, HOPUAMYECKOrO JIHMIA, OOIIECTBEHHOTO OOBEIWHEHHS WU
OTACIBHO  B3ATOrO  TpaxkaanuHa»  OpgHako  mockonbky CMM  paccMmarpuBaroTcs
3aKOHOMPOEKTOM Kak (opmMa MEepPHOIUYECKOTO paACHpOCTpaHEHUS HHQPOPMAIUU, MBI
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PEKOMEHJIyeM YTOYHHTH, YTO TaKOe TpeOOBaHWE MOXKET MPEABSBIATHCA K JTIOOBIM CyOBbEeKTaM
nestenbHOCTH B cepe CMU. Taxxke BakHO YCTAaHOBUTH 3alpeT Ha CO3JaHHE H
(VHAaHCUPOBAaHWE OpTaHM3AINK, YUPEKIECHUH, OpPraHoB JHOO MOJDKHOCTEH, B 3a/lauyd WM
(G YHKIIMHA KOTOPBIX BXOJUT OCYIIECTBIECHUE IIEH3YPhl MAaCCOBOM MH(OpMAIIUH.

[Tonoxenue o 3ampere nmpecael0BaHUA 32 KPUTHKY coryacyetcs ¢ Jlekiapanueil o cBoOoe
nonutudyeckod auckyccun B CMMU, mnpunsrtoir Komurerom Munucrpos Cosera Esporsl,
KOTOpasl [JIaCHT:

«[TomuTHyeckue AeSITeNN PEIUIN 3aPYIUTHCS OOIIECTBEHHBIM JOBEPHEM U COTJIAMIAIOTCS
CTaTh OOBEKTOM OOIICCTBEHHOM MOJUTHYECKON TUCKYCCHH, a 3HAYUT, OOIIECTBO MOXKET
OCYILECTBJIATh 3@ HUMHU CTPOTMH KOHTPOJIb M SHEPIMYHO, KECTKO KpuTHKoBaTh B CMU

29
TO, KaK OHH BBIITOJIHAJIN HUJIX BBIITIOJIHAIOT CBOU 00s13aHHOCTU» ",

B cBs3u ¢ aTuM MBI pexkomeHayeM chopmupoBaTh IPPeKTUBHbIH MeXaHU3M B OTHOLIEHHH
3amnpera Ha mpecieloBaHHe 3a KPUTHKY, KOTOPBIM 00€CledyuT peaan3aluio yKazaHHOTO
MOJIOKCHUST 3aKOHOMPOEKTa Ha MpaKTUKE M OyAeT CIoCOOCTBOBaTh TPAHCIIAPEHTHOCTH U
OTKPBITOCTH MOJINTUYECKOHU ACATCIIbHOCTH, TCM CAMBIM IOBbIIIAA €€ ABTOPUTCT B O6H_I€CTBG.

DKCHepT ¢ YIOBJIETBOPEHHUEM OTMEUYAET, YTO B CTAaTbe 2 3aKOHOIMPOEKT HEABYCMBICICHHO
yKa3bIBaeT Ha MEKIYHAPOAHBIE O0rOBOPHI, IpHU3HaHHBIC (paTuduImpoBaHHbie) Pecmybaukoi
TamxukucTaH, Kak HaA HeOTbeMJIEMYI0 4acTh 3akoHoaateabcTBa 0 CMMU. Tem He MeHee,
PEKOMEHIYeTCsl YTOYHUTh WX HNPHOPHUTET IO OTHONICHWIO K HAIMOHAJLHOMY TIPaBy M
3aKpenuTh, 4YTO B CJlydae HECOOTBETCTBUSI HOPMBI HAIIMOHAJILHOIO IIpaBa MPU3HAHHBIM
MEXIYHAPOHO-TIPABOBBIM aKTaM MPUMEHSIOTCS HOPMBI MEXIYHAPOIHO-TIPABOBBIX aKTOB, KaK
31O ycTaHoBieHO B ctatbe 10 Koncturyuun Tampxukucrana.

Hamu opHO3HAUYHO TPHUBETCTBYIOTCS TapaHTHU CBOOOJABI CPEICTB MacCcOBOM HWH(OpMaLuH,
JaHHBICE B CTaThe 2 3aKOHOIPOEKTa, KOTOPBIC 3aKPEIUIAIOTCS HE TOJIBKO 3a TpaKIaHAMH
TamxukucraHa, HO W JEHCTBYIOT B OTHONIEHHWM JIIOOBIX JIMI[. DJTa HOpMa pa3BHUBACT
nonoxkenne ao63ama 2 crarbu 16 Konctutynum Tamxkukucrana o TOM, YTO HWHOCTpPaHHBIC
rpaxJaaHe M Juia 0e3 rpa)kJIaHCTBa MOJIb3YIOTCS MPOBO3IJIANICHHBIMU MIPaBaMU U CBOOOJAMHU U
UMEIOT PaBHBIC C TpaKaaHaMK Ta/PKUKUCTaHa 00sI3aHHOCTH M OTBETCTBEHHOCTb.

3anper Monomoau3auun CMMU Taxke sBISETCS Ba)XXHOW TapaHTHEW CBOOOABI MacCOBOM
uHpopManuu. Mbl peKOMEHIyeM JIeTaTu3uPOBaTh MOJOXKEHNUE YacTH 5 CTaThH 2, YTOOBI OHO HE
HOCHWJIO JICKJIapaTHBHBIN XapakTep.

MoOXHO NpUBETCTBOBaTb HOPMY O TOM, YTO IOCYJapCcTBO 0OecreunBaeT COONIOJEHUE IIPaB U
3aKOHHBIX WHTEPECOB CPEICTB MaccoBoil MH(popmanuu (cTaths 5 3aKOHONpPOEKTa), KOTOpas
TaKKe IPEAYyCMAaTpUBACT HAIUYHME CHCTEMbl TIOCYJIAPCTBEHHOH MOJNEP:KKH CpPeacTB
MaccoBoil MH(popmanuu. BMecTe ¢ TEM OHAa HOCUT OTCBUIOYHBIN XapaKTep U B CBS3U C 3TUM
MOJKET OCTaBaThCs ACKIapaluei.

PexoMeHIyeTCsl CYIIECTBEHHO CKOPPEKTUPOBATh MOHITHHHBIN ammapar 3aKOHOMPOEKTa (CTaThs
1), oTcyrcTByIOIMiT B AeWCTBYrOMEM 3aKkoHe. HesicHO, ¢ KaKoil 1eTIbI0 BBOJUTCS ONIPE/ICIICHUE
«MHGOPMALHOHHBbIE aTeHTCTBAa», OCKOJBbKY Mpe/iaraeMas AepUHHUIMS HUKAaK HE YUUTHIBAET

29 Jlexnapanust o cBo6oe nonmuruaeckoit auckyccun B CMU, npunsras Komurerom Munnctpos Cosera EBpormsr. [Ipunsita 12
¢espans 2004 r. Ha nocrostHHOM 872-M 3acenannu Komurera MUHHCTPOB Ha ypOBHE MHBIX IpeacTaBuTeNed. CM. IOTHBII
O(UIMABHEIN TEKCT HA PYCCK. 5I3. TI0 aApecy
http://www.coe.int/t/dghl/standardsetting/media/doc/translations/russian/Dec(2004)PoliticalDebate_ru.pdf
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cnenn(uKy IesTeIbHOCTH UH()OPMAIMOHHBIX areHTCTB. Kpome Toro, oHa BBOAMT Upe3MEpHOE
OrpaHUYEHHUE, COIIACHO KOTOPOMY HMH(OPMAIMOHHBIMU aréHTCTBaMU MOT'YT OBITh IpPHU3HAHBI
TOJIbKO topuamdeckue smna. Ilpm stom 3akoHompoekT oTHocuT k CMMUM He camo
MH(GOPMALIMOHHOE areHTCTBO, a €ro COOOLIEHMs, KOTOpPbIE SBISAIOTCS COJEpXKaHMEM Macc-
Menua, a He CMU HenocpencTBeHHO.

PexoMeHnnyeTcss yrouHHTh M MOHSITHE aKKpeauTamuu (cM. moapodOHee 1. 2.4 KommeHrapus),
KOTOPOE OTMpeeseTcss B 3aKOHOMPOEKTE KaK «IpU3HaHUE o(HUIHaIbHON TpodeccHoHaTbHOM
KOMITIETEHIIMH TTOJTHOMOYMH JKypHAIMCTa rOCyAapCTBEHHBIM OPIaHOM WM OopraHusanueii». [Ipu
3TOM MEXAYHApOAHbIE CTAaHAAPTHl HCXOAAT W3 TOW MO3UIUH, YTO MpodeccHs KypHaIucTa
CBOOOJHA W IS OCYIIECTBIICHHUS >KYPHAJIUCTKOW IEATEIbHOCTH HE Tpedyercs COOJIIOICHHS
HUKAKUX JOTOJHUTEIbHBIX (POPMATBHOCTEH.

B CnennansHom nokiaage bropo Ilpeacrasureass OBCE no Bonpocam cBodoasr CMU ot
25 oktsi6ps 2006 roga, MOCBAIMIEHHOMY BOTIPOCaM aKKpEAUTAI[UH, TOBOPUTCSI, UTO:

«CUCTCMA aKKpCAUTauuu 6]:1)13. cOo3gaHa MAJid TOro, ‘ITOGBI KYPHAJIMUCTBI MOTJIN
MOJIYYUTh JOCTYIl B 0COOBIC MECTa C OFPAaHMYCHHBIM POCTPAHCTBOM, a TaKKe TOCTYII
K ONPCACICHHBIM <GaKPBITBIM 30HAM», BKJIIOHYasA 30HbBI BOCHHBIX HeﬁCTBHﬁ U MeECTa,
KOTOPBIC CUHUTAKOTCA OIIaCHbIMHU niim 3aKPBITBIMU BJIaCTAMU 10 IpuYrnHam
6e3omacHocTH. OHA TaKKe TMO3BOJSCT KYPHATUCTAM Y4YacTBOBaTh B O(DHUIIHMATBHBIX
MEPONPHATHIX U BU3UTaX» 30,

C nmo3unuu cBOOOBI KYPHATUCTKON JESATEIHHOCTH PEKOMEHIYETCS MEPECMOTPETh U MOHITHE
JKypHaaucTa. MoxkHO ObLIO OBl MOAEPKATh pacIIupeHrne GOPMYIUPOBKU B 3aKOHOMPOCKTE (B
CpPaBHEHUU C ACUCTBYIOLIUM 3aKOHOM) OTHOCHTEIBHO TOTO, YTO K >KYPHAJIHCTY OTHOCUTCS HE
TOJIBKO JIMI0, CBSI3aHHOE C peJaklueld TPYAOBBIM JOTOBOPOM WJIM APYrUMH JOTOBOPHBIMHU
OTHOIICHUSMU )41 OCYIICCTBJIAIOIICC ACATCIIBHOCTD COrjaCHoO npeaoCTaBJICHHBIM  CMY
MOJIHOMOYHSIM, HO U 4JieH NPo¢ecCHOHAIBHOIO €003 KYPHAJIUCTOB. Bmecte ¢ TeM Mbl
pekoMeHayeM oOpaTuTh BHMMaHHE Ha pekoMmeHianuio Komurera MUHHCTPOB rocyaapcTBam-
yieHam CoBera EBpombl, corjacHO KOTOPOM MOJ «KYPHAIMCTOMY» BaXHO MOHUMATh «T000€
(bu3HUecKoe UITN FOPUIUIECKOE JIUI0, KOTOPOE PETYISIPHO WA MPO(HEeCcCHOHANBHO y9acTBYET B
cOope MW pacnpocTpaHeHHH WH(OpMAIUU Il OOIIECTBEHHOCTH, HMCIOJB3Ys J1I000e CPeaCTBO
MacCcOBOU KOMMyHI/IKaL[I/II/I)>31.

Mel DpHUBETCTBYEM OTCYTCTBHE OIPAaHMYEHHH B CTAaTbe 3aKOHONPOECKTAa OTHOCHUTENBHO TOTO,
4r0 CyOBeKTaMu jestenbHOCTH B cpepe CMU (yupemutenem, wu3maTeneM, peaakiuei,
tunorpadueii) Moryr ObITh Kak (U3NYECKHe, TaK M IOPUANYECKHE JHIa. TeM He MEHee 3TH
rapaHTUU CBOJATCA Ha HeT mpepiaraemMond cucremoi peructpaunn CMMUM B kauecTBe
IOPUIMYECKUX JIUII, KOTOpasi moJApoOHO paccMarpuBaercs B nmyHKTe 2.2 Kommenrtapus. Kpome
TOro, corjacHo yactu 6 crateu 9 3akoHompoekTa mpaBoM uznaBate CMU Hapensilotres
TOJIBKO Y4YpeIHuTeJlb, HU3JaTeJNbCTBO WJIM HHOE PHIMYECKOEe JIMIO, OCYIIECTBIISIOLINE
MaTepHabHO-TEXHUYECKOe obOecreueHne MpOU3BOJACTBa MaccoBOi mMHQopMaruu. O HaTu4uu
TaKOM BO3MOKHOCTH JUIsl (PU3HUYECKHX JIUI] B JAaHHOH HOpME HE TOBOPUTCSL.

30 Cnennanbhsiit noknan biopo IIpencrasurens OBCE no Bonpocam cBo6oasr CMU: Akkpenurariys *KypHaJIUCTUKU B paiioHe
OBCE. Habmoznenus u pexomenaanuu. OmnyoarkoBad 25 oktsaopst 2006 r. CM. TEKCT Ha pyccK. 3.
http://www.osce.org/node/22066. C. 3.

31 Pekomenmarust Ne R (2000) 7 Komurera MunnctpoB rocyaapceram-aieHam CoBera EBporbl 0OTHOCHTEIBHO MpaBa
JKYPHAJIUCTOB HE PaCKPHIBATh CBOM MCTOYHMKH nHMopmarmu. [Ipunsta Komurerom Munuctpos 8 mapta 2000 r.

Ha 701 3acenanun 3amectureneit MunnctpoB. CM. HOJHBIH TEKCT Ha PYCCK. 513. 110 a/IPECy
http://www.medialaw.ru/laws/other_laws/european/rec2000-7.htm
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BaxxHO, 4TO B 3aKOHONPOEKTE MPECTABIEHA MOMbITKA PA3TPAHUYEHUS TOHATUN «MHEHUE» U
«CBEJIEHUE», KOTOPbIE UCKIIOYUTEIHHO BaXKHBI I BEPHOM KBaM(UKAIMK 1€ O 3alIUTE YECTH
JIOCTOMHCTBA M JEJIOBOM pemyranuu. 1TeM He MeHee, €€ Helb3s Ha3Barh ydadyHou. XOTs B
ONpEIEICHUN «MHEHHUS» 3aKOHOMPOEKT CIPABEAJIMBO YKA3bIBAET, UTO K HEMY HEJIb3s OTHOCHUTH
nH(OpMAILIHIO, KOTOpask MOXET OBITh MOATBEPKACHA WM OMPOBEPTHYTA, C ITOW MO3UIUHU
JIOBOJILHO MPOCTPaHHAs JePUHUIUS «CBEAEHUI» HY)KIaeTcs B KOPPEKTHUPOBKE.

Hesicno, o kakoil mpuynHe 3aKOHOMPOEKTOM BBOJUTCS MOHSTHE «OOIECTBEHHBIE HOBOCTHUY,
KOTOPOE Jjajiee B 3aKOHOIIPOEKTE HE YITOMUHAETCS.

Jlnist peasii3anuu CIpaBeyIMBO MPEAYCMOTPEHHBIX 3aKOHOIIPOECKTOM IIpaBa Ha OMPOBEPIKEHUE U
OTBET  BAXHO  IMEPECMOTPETh  COJAEPKAHUE  TOHIATHS  «OMPOBEPKEHUE»,  KOTOpOE
pErIaMEHTHPYETCSl KaK «IHCbMEHHOE OOpaTHOE ACHUCTBHE TpaKAaHWHA, B KOTOPOil OH/OHA
BBICKA3bIBACTCSI OTHOCHUTEIBHO YHIDKAIOMIEH ero\ee JOCTOMHCTBO W YECTh WM JCIOBYIO
peryranuu, HHPOpPMAaLIMH, ONMyOJIMKOBAaHHON B CpeicTBaX MaccoBoi mH(popMmaimu». Bmecre ¢
TEM MOJrOTOBKA TEKCTa ONPOBEpPKEHHS M ero pasmenieHne B CMU TpaauIlmOHHO SIBISETCS
00SI3aHHOCTBbI0 peaakuuu. B To Bpemss kak [Uisi MyONUKAMKU PEIUIMKH TpakKJaHHMHA
KCTOJIB3YETCSl TIPABO HAa OTBET, KOTOPOE Mbl PEKOMEHIYEM YCTAaHABIMBAaTh B J00OPOBOJIbHOM
aass CMMU nopsiake ¢ TeMm, 4YTOOBl OHO HE CTalO TOBOAOM JMJisi BMENIATENLCTBA B
PO ECCHOHABHYIO JIEATEILHOCTh PENaKIuu. MBI Takke MpeasiaracM yTOYHHTh O0BeM M
MOPSAZIOK  orpoBepxkeHwus, myonmukyemoro B CMU, ocHoOBBIBasch Ha mpuHIUNAX KoOHBEHIMHN
OOH o MexayHapoJaHOM MpaBe OMPOBEPKEHUsS. B 3TOM JOKyMEHTE NpeayCMOTPEHO, 4YTO
OTIPOBEPKEHUE JIOKHBIX WM HCKAKEHHBIX CBEACHHUNA «MOXET OBITh BBIMYIIEHO TOJIEKO B
OTHOIICHUY HHG(OPMALMOHHBIX COOOIIEHMA W HE JOJKHO COJIEpKaTh B cebe KaKuX-In0o
3aMeuyaHuil WM BeIpakeHUus MHeHHs. OHO HE JODKHO OBITh JJIMHHEE, YeM 3TO Heo0X0IuMO
MJIsl MCNPABJIEHUsI SKOOBI JOMYIICHHOW HETOYHOCTH WJIM HWCKWKEHWs, W TPpU Iojade
TpeOOBaHUST K OTOMY KOMMIOHHMKE JIOJDKEH OBITh TPHUJIOXKEH JOCIOBHBIM  TEKCT
OITYOJTMKOBAHHOTO WJIM PACIPOCTPAHEHHOTO COOBIIEHH» 2, @ TAKKE JOKA3ATENHCTBO TOr0, 4YTO
3TO COOOIIEHNE OBIIIO PACTIPOCTPAHEHO.

Pexomenoauuu:

e PexomeHnOyemcsi ymouHums mMecmo 3aKOHONpOeKma 6 cucmeme 3aKOHOOAMeNbCmaa O
CMU u ne cozoasamb OONOIHUMENbHLIX NPENAMCMEUL 0l CO30AHUS BeUAMETbHbIX
CMU, oc60600us ux om pecucmpayuu ¢ kawecmee CMU,

o PexomeHOyemcs NpeodycCMompems B03MONCHOCMb 00OPOBONLHO2O YBEOOMAEHUS 6
omuowenuu Mumepuem-pecypcos o mom, 4mo OHU HAMEPEHbl 8bICMYNAMb 8 Kauecnee
CMH

e Badxchno 3axkpenumb 8 3aKoHOnpoekme npuopumem MeicOyYHApoOHO20 Npasa no
OMHOWEHUIO K HAYUOHATIbHOM) 3AKOHOOAmMeNbCmay

o Pexomendyemcsi paspabomamv U YCMAHOBUMb  MEXAHUZM — 20CYOAPCMEECHHOU
noooepocku CMHU.

32 KoHBeHIHs 0 MEXIyHAPOIHOM TpaBe onposepxerus. Ipumsra pesomonweii 630 (V1) [enepansHoii AccamGien ot 16
nekabps 1952 r. Cm. nounHelil odu,. TeKeT Ha pycck. 3. http://mww.un.org/ru/documents/decl_conv/conventions/correct.shtml
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e PexomenOyemcsi CKOppeKmupoeamsv HOHAMULHGIL —annapam 3aKOHOnpoekma U
VMOUYHUMb  KAIOYeGble NOHAMUA, 6 MOM YUCIe «YeH3Ypay, «aAKKpeOumayus»,
«HCypHanucmy, «ceeoenue». Baowno uzvame u3z mexcma onpeoeneHusi, He
YRnoMmuHaemble oaee.

e Pexomenoyemcs ne coz0asams 02paHuderull OJisl pearu3ayuu npasa Ha yupexicoeHue u
uzoarnue CMU;

e PexomeHnoyemcsi cKOppeKmupo8amsv NOHAMUE ONPOGEPI’CEHUS U YMOUHUMb 00beM U
nopsaodox ezo nyoauxayuu ¢ CMH 6 coomeemcmeuu ¢ GvlueuznoxHceHHviM. Badcho
VMOYHUMb, UMO peanusayus npaea 2cpaxrcoaH Ha Omeem  OCyWecmeisiemcs 6
000p0BONILHOM NOpsLOKe.

2.2. Heo0xogumocthb perucrpanuun CMU

Heo6xomumocTs peructpaniun CMIM HEOTHOKpaTHO BhI3Baja OOCCIIOKOCHHOCTHh Pa3IUYHBIX
MEXIYHapOAHbIX opranusauuii, B ToM uncie, ObBCE.

B Cneunansuom noxnane Ilpencrasurens OBCE no Bonpocam cBobonst CMU «Peructparus
CMU B pernone OBCE» or 29 wmapra 2006 roma mpoueaypa peructpamun CMHU
paccMaTpuBaeTcs Kak MNpensiTCTBHe Ha TIYTH CO3JaHMUA  OJAaromnpHsTHBIX  YCIOBUM
dbyakunonupoBanus u pazButuss CMMU. Kak oTmedaercss B yKa3aHHOM JIOKYMEHTE, CHCTEMa
PETUCTpAIH «IPEIOCTABISACT BJIACTSIM IOJIHOMOYHS 337aBaTh JHO0O0E YMCIIO BOIPOCOB U JAeT
BO3MOXXHOCTH JIJISl TIPOM3BOJIBHOTO OTKa3a B PETUCTPALMU YaCTUYHO HA OCHOBE MOJIMTUYECKUX
COOBpaKeHHiT» >,

B CneunanpHOM J0KNaze aKUEHTUPYETCS BHUMaHUE Ha TOM, YTO Hainuuue perucrpanun CMU
MPEMSATCTBYET MCIOMHEHUIO 00s3aTeNbcTB rocyaapcTB-ydacTHukoB OBCE, 3adukcupoBaHHBIX
B MOCKOBCKOM JOKYMEHTE, @ UMEHHO:

- «CIIOCOOCTBOBATH IUTIOPAIU3MY;

- YMEHBIIUTh OTPAHUYEHUS U MPETATCTBHS Ul CBOOOTHON pabOThI PECCHI;

- YCTPAaHHTb JTI00YI0 BOIMOKHOCTh TOCYIAPCTBA BMELIHBATHCS B IS TEILHOCTD IPECCHI»
BesbiBaer Bompockl TOT ¢akt, yto cratbu 10-11 3akoHONpoekTa yCTaHABIMBACT TaKYIO
00s13aTebHYI0 TIPOLEAYPY I BHOBb co3naBaeMbix CMI kak permcrpamuio B KadecTBe
IOPUANYECKOro JIMIa JJs NMOCTAHOBKH Ha rocyaapcrBeHHblil y4der. CornacHo yactu 11
crathu 11 nmesarenbHOCTH CPelcTB MaccoBOM mHpopManuu 6e3 CBUAECTENHCTBA O TIOCTAHOBKE HA
rOCYJAAapCTBEHHBIN YUeT CPe/ICTB MacCOBOM MH(OPMAIUH 3aMpeIacTcs.

Baxno ortmeruts, uto mnpaBoBoil craryc CMMWM cymiecTBeHHO oTianM4aeTrcs OT cTaryca
opuandeckux auil. Muade He Obulo Obl HMKAKOM HEOOXOAMMOCTH CO34aBaTh CIELUANIbHBIC
3aKOHBI, perynupyomue aesrenbHocte CMU. Ocobennsiii npaBoBoit craryc CMU nopoxaaer
cnernuduaeckue npasa u ods3anHOCTH CMU, 00yCcOBIIEHHBIE UX BBICOKON POJIBIO B OOIIIECTBE

33 Cnennansnsnii goxnan Ipencrasurens OBCE no Bonpocam cBo6oas1 CMU «Peructpanust CMU B pernone OBCE» ot 29
mapra 2006 roga. CM. TIOJIHBIA TEKCT Ha pyccK. A3 1o aapecy http://www.osce.org/fom/24436. C. 4.

34 JTokymeHt MockoBckoro cosemanusi Kongepeniun OBCE 1o yenoBedeckomy n3mepeno, oktsaops 1991 rona, myHxkr 26.
CM. moJIHbIH O(UIMATIBEHBIN TEKCT Ha pyccK. s13. 1o aapecy http://www.osce.org/node/14314.
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U TOCYJIapCTBE, CBSI3aHHOM C MPOM3BOACTBOM U paclpoCTpaHEHHUEM HH(pOPMAINH, CBOOOTHBIM
0OMEHOM UJESIMU 1 MHEHUSMU.

Cnoxublii mporecc coznanusi HOBbIX CMMU, mnpennaraeMbeiii 3aKOHOIPOEKTOM, MOPOKIAET
MyTaHUIy B HEKOTOPBIX €ro IMOJIOKEHHSIX: B 4acTu 2 ctarbu 10 TOBOpPUTCS O JIMKBUAALUU
FOPUTMYECKOTO JINIIA, & B 9aCTH 4 — 0 JIMKBHUJIAIMH CPEJICTBA MAacCOBOM MH(pOpMannu. X0TeI0Ch
Obl TMOACIYAHO OOpaTUTh BHHMAaHHE HA TO, 4YTO Takue (OpMBI, KaK JTUKBHJIAIHS,
MPUOCTAHOBJICHUE WM  Tpekpamienne CMU  HemomycTMMbl B J1€eMOKPATHYECKOM
rocyaapcrBe.

Ilepeuens TpedoBanmii 11 nocranoBkn CMU Ha rocynapcTBeHHbIN ydeT (4actu 5-6 craTbu
11) sBnsercs upe3MepHbIM. HescHO, ¢ Kakoil Ieabl0 HEOOXOAMMO YKa3bIBaTh CBEACHHUSA O
HeNAX | 3a1adax, o0beme, TeppUTOPUH PaclpoCTpaHEHUS, UCTOYHUKE (PUHAHCUPOBAHUS U T.JI.
B Tom uucne, HESICHO, UTO MOHUMAETCS O] «CBUIETEIBCTBOM 00 yUpEAMTENE», IOCKOIbKY B
gactu 1 ctarbu / 3akoHomIpoeKkTa npaBo Ha yupexiaeHue CMMU 3akperuisieTcss He TOJNBKO 3a
IOPUINYECKUMH, HO U 32 GU3NYECKUMHU JIMIJAMH — FpaXkJaHaMH TaJKMKUCTaHa.

B menom mms CMUM 3akoHOMpPOEKTOM YCTAaHABIMBACTCS Jake O00JIee CIIOKHBIA PEKUM
perucTpanuu, 4em JUisl IOPUIMYECKHX JIMI[, YTO MOXET KpailHe HEraTMBHO OTpa3uTbCS Ha
pa3BUTHUU CBOOOJBI MAacCOBOM MH(pOpPMAIMM B CTPAaHE U CTaTh CEPHE3HBIM MPEMATCTBHEM Ha
IyTy nosiBieHus HoBeIx CMU.

JleicTBylOLIyl0 Ha JaHHBIH MOMEHT mpouenypy perucrpammu CMM  pexomeHnnyercs
TpaHCPOPMUPOBATH B YBeIOMHUTEJIbHYIO, KaK 3TO yX€ C/IEJaHO BO MHOTUX JEMOKPATHUYECKUX
crpaHax. CyIIHOCTHbIE pa3aMuusd PETUCTPAUMU U  YBEAOMJICHMS YpPE3BbIYANHO TOYHO
chopmynupoBansl B CrenmanibHoM nokiazae [IpencraButrens OBCE mo Bompocam cBOOOBI
CMMU o perucrpaunun CMU:

«yBeZOMJICHHE TO3BOJISIET BIAJEINbIy T'a3eThl MPOUHPOPMHUPOBATH FOCYIaPCTBO O CBOEM
CYIIECTBOBAHUH, @ PErHCTpaLUs MO3BOJSET TOCYIapCTBY MPOMH(OPMUPOBATH Ta3eTy O
TOM, 4TO OHA UMEET MPAaBO Ha CYLIECTBOBAHHUE» .

BaxxHo, yTo yBegoMuTENbHAS MPOLIEAYpa UCIOJIB3YETCs TOJIBKO MPpHU co3nanuu neyatusix CMU
W HE SBISETCA HeoOXxomammou s TenepagauoBemareabHpix CMMU, AesTenbHOCTh KOTOPBIX
JHMIIEH3UPYETCs, 0 YeM Yke Obu1o cka3aHo B 11. 2.1 KommeHTapusi.

B Cnenuansaom noxnaze Ipencrasutens OBCE mo Bompocam cBo6oast CMU o perucrpanuu
CMU ormedaercs, YTO €IMHCTBEHHBIC CBEACHHUS, HEOOXOAMMBIC IS YBEIOMJIEHHS O
co3ganun CMU, - s3to ®@.M.0O. nim HaAaHMEHOBaHHE, a TaK:Ke KOHTAKTHBIe HaHHble. OHU
HeoOXxoauMbl Jutst 3aHeceHuss CMU B HalMoOHANBHBIM PEeCTp C T€M, YTOOBI M3JIaHHE TIJIATHIIO
HAJIOTH ¥ BBINOJNHSIIO JPYrHe COLUANbHO 3HauuMble (QyHKImMu. VI XOTS MBI TPUBETCTBYEM
YCTpEeMJICHHUS, BEIpaKEHHBIE B YacTH 2 cTaThi 11 3aKOHOMIPOEKTa O TOM, YTO TOCYIapCTBEHHBIN
yUeT OCYHIECTBIICTCS, B TOM 4YHCIIE, B ILENAX «00eCledeHHs] MPO3PAYHOCTH ACSITEILHOCTU
CPEICTB MaccoBOWM HWH(OpMAIMKW W 3alIUThl UX HHTEPECOB», CYIIECTBYIOT OMNACEHUs, YTO,
MpUHUMAasl BO BHHUMaHHE TpeOoBaHMs 3aKOHOIPOEKTa, MpeabsBiseMble K peructpanuu CMU,
3TO MOJIOKEHHE OCTAHETCS AEKIapaTUBHBIM.

35 Cnenmanensiii goxnan Ipencrasurens OBCE no Bonpocam cBo6oas1 CMU «Peructpanust CMU B pernone OBCE» ot 29
mapra 2006 roga. CM. TIOJIHBIH TEKCT Ha pyCCK. A3 1o aapecy http://www.osce.org/fom/24436. C. 4.
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BaxHo, uyTOoOBI yBEJOMUTENbHAS MpOIEenypa OCYIIECTBIAIACH OPraHOM, HE3aBHCHMBIM OT
roCyJapCTBEHHOM BJacTH, M ObUIa MaKCHMajbHO AMCTAHLHPOBAHA OT JIOOOr0 BO3MOXKHOIO
MOJIMTHYECKOTO BMENIaTEeNbCTBA. B TO BpeMsi Kak B COOTBETCTBUM ¢ 4dacThio 1 crarteu 11
3aKOHONIPOEKTa  y4eT  OCYILECTBISETCS TOCYIapCTBEHHBIM  OpraHaM, OIPEIEIIIEMbIM
[IpaButensctBOM PecnyOnmuku TamKuUKHCTaH, KOTOPOE TaKKe YTBEPKIACT IOJIOKEHUE O
JESATEIbHOCTH YIOJIHOMOYEHHOTO0 opraHa. MoXHO ObuIO OBl MPHUBETCTBOBATH TOT (DaKT, UTO
corimacHo yactd 3 ctaThu 11 3akoHOmpoeKkTa Ha JaHHBIA OpraH BO3JIaraeTcs O0O0ECTCUCHHE
rocynapctBeHHoi moanepkkn CMMU  He3aBUCHMO OT uX (QOPMBI  COOCTBEHHOCTH U
OpPraHHU3allMOHHO-TIPABOBOM OCHOBBI, OJHAKO HHKAKONH KOHKPETHUKH OTHOCHUTEIBHO MOJ00HOM
MOAJEPKKH B 3aKOHONPOEKTE HE COJIEPXKUTCA. B CBSI3M C 3TUM CYIIECTBYET ONACHOCTh, YTO
rOCYapCTBEHHBIA OPraH MOXKET OKa3bIBATh TaKyH MOJJEPKKY B IPOU3BOJIBHOM MOPSJIKE TEM
CMMU, xoTOpbI€ NPOSABIAIOT JIOSUIBHOCTh K TOCYAapCTBEHHOM BJIACTH.

OtcyrcTBHe B 3aKOHONPOEKTE KOHKPETHBIX CPOKOB PACCMOTPEHUsS 3asBICHUS W TOYHOTO
pa3Mepa perucTpalMoOHHOTO cOopa Takke CIOCOOHO HETraTUBHO TIOBIUSATH Ha MPOLIECC
cozmanust cBoboaHbx CMU. Pexkomenayercs, uToObl B3HOC 3a yBemomienue (ecmm CMU He
OCBO60)KI[aIOTC}I OoT €ro yrmaTH) HEC HpeBBII_HaJI a,Z[MI/IHI/ICTpaTI/IBHBIe pacxomﬂ, CBA3AHHBIC C
PacCMOTPEHHEM IOKYMEHTOB.

Bei3siBaer Bompockl u TOT (akt, yto CBHAeTenbcTBO O mocraHoBke CMU Ha yder cumtaercs
JICUCTBUTEIILHBIM B TEUEHUE OJTHOTO TOJla C MOMEHTA BbIHECEHUS perieHust 00 ydere (dacts 10
cratb 11 3akonompoekrta). Takum oOpazom 3akoHompoekT o00s3biBaeT Bce CMMU 3aHOBO
OpoXoAuTh  mporenypy mnepeydyera CMMUM  exerogHo, UTO  Cepbe3HBIM  00pazom
oropokparusupyer aesteabHocTh CMMU. Takke cormacHo wactu 9 crateu 11 3akoHompoekTa
MpOXOXKaeHHe mepeydera HeoOxomgumo CMU B ciydae W3MEHEHMIl B yKa3bIBAEMOW O HUX
MH(OPMAaLIUY WM B MIPEIOCTABIAEMON UMH TOKYMEHTaX.

BaxHo, u4ro 3aKkoOHONpOEKT HE MpeaycMaTpUBAeT MpoLeaypy oOO0XaloBaHUS OTKa3a B
peructpanuu (B TOCTaHOBKE Ha yd4eT). MBI pEKOMEHIyeM CO3/1aTh AeiCTBEHHBIH,
NMPO3PAaYHbI M HE3aBHUCUMbII MeXaHU3M 00:KaJJ0BAHMH, IPEyCMaTPUBAIOIINI KOHKPETHBIE
CPOKH MJII €ro pacCMOTpPEHUs. B MpOTHBHOM cllydae OTKa3 MOXET CTaTh HHCTPYMEHTOM
3JI0yroTpeOIeHuss CBOOOI0M MaccoBOM MH(OpMAIlUM, B TOM YHCIIE, B MOJUTHYCCKUX IIEIISIX.
Msl Takke pekomeHayem oOpartuth BHUMaHue Ha CoBMeCTHYIO Aekiapaiiio CrenuaibHOTO
noxnaaurnka OOH mo Bompocy o mpaBe Ha cBOOOAY yOSKICHHUI M UX CBOOOIHOTO BBIPAXKEHUS,
[TpencraButenss OBCE mno Bompocam cBo6oast CMU u CrneunansHoro moxnaguuka OAI mo
BOIIPOCY O MpaBe Ha CBOOOY BHIPAKEHUSI MHEHUS, B KOTOPOM TOBOPHUTCS, YTO «TpeOOBAHUE O
CHEIHMAILHON perucTpaiuu, npeabsisiseMoe kK nedatabeiM CMU, sBisieTcs W3NUITHUM, BEIET K
370yNOTpeOIeHUsIM U JOJDKHO OBITh OTMEHEHO. B mepByro odepenb BBI3BIBAIOT COMHEHHUE
CUCTEMbl PEruCTpalllH, AONMYCKAIIHEe OTKAa3 B PErucTpauud mno CcoOCTBEHHOMY
YCMOTPEHHUI0, B KOTOPBIX MPEIyCMOTPEHbl MaTepuaibHO-IIPABOBbIE YCIOBUS B OTHOILIECHUH
nedatHbix CMU unm KOTopble KOHTPOIHPYIOTCST OpraHaMH, 3aBUCUMBIME OT TOCYIapCTBEHHOM

BJIaCTH »36 .

Mpbl  pekOoMEeHJyeM CYIIECTBEHHBIM 00pa3oM TEPEeCMOTPETh TOJIOKEHUs craTtbu 12
3aKOHOMPOEKTa, KOTOpas IOCBSIIEHA OCBOOOXKIEHUIO OT MOCTAaHOBKM Ha ydeT. Tak Kak
YBEIOMHUTENBHBIN  XxapakTep  peructpaiuu CMM  Takxke  npennojaracT  paBHbIE,
TpaHCIapEeHTHBIE U ILTIOpAINCTUYHbIE ycioBus 1yt Bcex CMU. B cBsi3u ¢ ueM pekomeHayercs

36 ComecrHas nexiapanus Crerpansaoro poxinaganka OOH no Bompocy o npase Ha cBOOORY yOeXICHUH 1 X CBOOOIHOTO
Beipaxkenws, [Ipencrasurenst OBCE no Bompocy cBo6oasr CMU u Crerpansaoro goxnaganka OAI o Bompocy o mpase Ha
cBobony Beipaxkenus MueHus. [IpunsaTa 18 nexabps 2003 roga. CM. MOTHBINA TEKCT Ha aHIIL. 5I3.
http://www.unhchr.ch/huricane/huricane.nsf/view01/93442 AABD81C5C84C1256E000056B89C?0pendocument
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HE CO3/1aBaTh JIbIOTHBIX YCJIOBUU JUIS MIOCTAHOBKHM HA y4eT M3JaHHil, yUpexAaeMbIX OpraHaMu
roCyJIapCTBEHHOM BJIACTH.

YcranaBnuBaeMblid 3aKOHONPOEKTOM MHUHUMANbHBIN THpax mius peructpaumu CMU - 100
AK3EMIUISIPOB - SIBJISICTCS CIUIIKOM HU3KUM. B omHom m3 cBoux pemenuid Komutrer OOH mo
IpaBaM YeJIOBEKa IMOCTAaHOBWII, YTO MpeAbsABIeHUE TpeboBaHus o peructpanuu oprany CMU c
THpaXkoM Bcero 200 dK3eMILISPOB SBISETCS HAPYLICHAEM CBOGOIBI BHIPAKCHHS MHCHHS .

JlomoTHUTEThHBIE BOMPOCHI BBI3BIBAET CaMO Has3BaHHWE cTaThu 12 3aKOHOMPOEKTA: «CiIydau
pacnpocTpaHenusi uHpopMamuum 0e3 TIOCTAHOBKM HAa TOCYIAapCTBEHHBIM ydeT». OHO
MO3BOJISIET TPAKTOBATh TPeOOBAaHUE O MOCTAHOBKE HA YYeT CIUIIKOM IIUPOKO, KaK TpeOoBaHUE,
npeabasisieMoe He Toibko kK CMU, HO M K J00bIM Ccy0ObeKTaMm, PacHpoCTPAHSAIIIUAM
nHpopManuio (He 0053aTeILHO MaCCOBYIO).

B wmenom mnpennaraemas 3aKOHONMPOEKTOM MPOLEAypa TOCYAApCTBEHHON perucrpanun
(rocymapcTBEHHOTO ydveTa) JIUINb CO3/AeT JIOMOJHHUTEIbHBIC MPEISTCTBHS JUIS peaTr3aluu
cBOOOJBI MaccoBOil uHpopmanuu. OUYEBHIHO TakXKe, YTO OHAa YCIOXHSIOT IPOLECC
peructpannn CMU mo cpaBHEHHIO C ACHCTBYIOIIMM 3aKOHOM B OOJACTH CPEICTB MacCOBOM
uHpOpMalUu.

Pexomenganuu:

o Pexomendyemcsi He npedvasiamv mpedosanue K 6HO8b cozoasaemvim CMHU o
peaucmpayuu 8 Kavecmee IpuoUdecKux auy;

o [lpoyedypy pecucmpayuu (cocyoapcmeennoeo yuema) CMHU pexomendyemces usmenums
Ha Y8e0OMUMENbHYIO, NpPedyCMampusaowyro MUHUMANbHBIL CAUCOK mMpebosaHuil,
pasHule ycnosus 0ns 6cex CMU u mexanuzm obxcanosanus omrkasa;

o Pexomenoyemcsi — nepecmompemv — COOepHCAHUe  NONONCEHUL  OMHOCUMETbHO
0c600021cOeHus om yseoomaenus o cozoanuu CMHU.

2.3. He3aBHCHMOCTB H CAMOCTOSATENbHOCTH pexakunii CMHU

PenakunonHass HE3aBUCUMOCTh UM CaMOCTOSITEIBHOCTb MMEIOT Ba)KHOE 3HAUEHUE IS
obecrieyenuss cBoboapt CMU. UM MBI mpHUBETCTBYEM TOJOXKEHHE dYacTh 3 cTarbu 9
3aKOHOMPOEKTa O TOM, 4YTO JedaTeNbHOCTh pemakiuu CMUM ocymecTBisieTcs Ha OCHOBE
OpUHLUIA NPogecCHOHAIBbHOI He3aBucuMoOcTH. s oOecrieueHHss CBOOOJBI MacCOBOMA
uH(pOpMalUU KpaiHe Ba)KHO, YTOObI OHO HE OCTABAJIOCh JCKIAPATUBHBIM.

PexoMenayercs cHATH orpaHudeHus Ha yupexaenue CMU B 3aBUCHUMOCTH OT T'pakKIaHCTBA,
YCTAQHOBJICHHBIE B YaCTH 2 CTaTbU / 3aKOHOINPOEKTa. DTO HE COrjlacyercst co crarbsiMu 19
BJITY u 19 MIIIIT'TI, xoTOopble HEABYCMBICICHHO OMPELISIIOT, YTO KaXKIAbIi YeJJOBEK UMEEeT
mpaBo Ha CBOOOAY BBIpQKEHHS, YTO HE MOXXET HE BKIIOUaTh mpaBa Ha ydpexjaenune CMU.
JlanHOE OTrpaHWYeHHE BCTymaeT ¢ mpoTuBopeure co crtathedr 2 MIITTII, o6s3biBaromeit
rocynapcrBa-ydactauku MIITTIIT «yBakaTh u oOecrieunBaTh BCEM HAXOMISIIMMCS B Tpeenax
€ro TEPPUTOPHUU U MOJ €ro IOPUCIUKIIMEN JIMIaM MpaBa, Mpu3HaBaeMble B Hactosmem [lakre,

3 Neno «JTanueswu npotus Bemapycu» (Laptsevich v. Belarus, 20 March 2000, Communication No. 780/1997).
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6e3 kakoro Obl TO HU OBLJIO pazNuyYMsi, KAK-TO B OTHOIIEHMU pachl, I[BETa KOXKH, MOJa, S3bIKa,
pEeNUruy, TOJUTUYECKUX M HHBIX YOeXKICHUW, HAIMOHAJIbHOTO WM  COLMAIBHOIO
MIPOUCXOXKACHHSI, HMMYIIECTBEHHOTO TIOJOKEHUS, POXKICHUS WM WHOTO OOCTOSTEIHCTBAM.
Takke OHO MPOTHBOPEUYUT YCTPEMJIEHUSAM, BBIPAKEHHBIX B CTaThe 2 3aKOHOIMPOEKTa
OTHOCUTEIILHO rapantuii cBo00a61 CMU B OTHOLIEHHH JIHOOBIX JIMII.

CremyeT OTMETUTh, 4YTO KPYr JIMI, MMEIOIIMX COTJIACHO 3aKOHONpPOeKTy (ctatbst 7
3akoHompoekTa) nmpaBo Ha yupexacane CMU, cy)xeH B CpaBHCHHH C JCHCTBYIOIIUM 3aKOHOM
(cm. craTpio 8 3akoHa), B KOTOPOM HET orpaHudeHuid Ha yupexxaenne CMU s mHOCTpaHHBIX
IOPUANYECKUX JIMII, a TAKXKe VIS FOPUINYECKUX JIUI, B YCTaBHOM (DOHJE KOTOPBIX HHOCTPAHHbBIE
WHBECTUIIMU COCTaBISIIOT Oosiee 25 TpoOIEeHTOB. B CBsI3W ¢ 3TH XOTENOCh OBl OOpaTUTh
BHUMaHME Ha noJjioxeHne AnmatuHckoi neknapanuu OBCE no Bompocam mmtopanuzma CMU
u HuTepHera, B KOTOPOM OTMEUAaeTCs, UYTO <«MHOCTpPAHHAs WU CMEIIaHHas (HOPMBI
COOCTBEHHOCTH Ha BCE€ BHJbl KOMMYHHKAIUN JOJDKHBI JIOYCKAaThCS B COOTBETCTBUH C

38
AHTHUMOHOIIOJIBHBIM 3aKOHOAATCIBCTBOM» .

B nienoM Mel IpuBeTCTBYEM olpezesieHue riaBHoro pegakropa CMMU, mojg KOTOpPBIM COINIACHO
ctatbe 1 3aKOHOIIPOEKTa, MOHMMAETCA JIMI0, OCYLIEeCTBJIAONIEEe PYKOBOACTBO CpPEICTBOM
MaccoBoM UWHGOpMalMM U NPUHUMAIONIEE OKOHYATEJbHOE pelleHHe B OTHOLICHUH
npousBojcTBa M Bbinycka CMIU. I'nmaBHBIM penakTop TPaJWLUOHHO SBISIETCA KIIIOUEBOM
burypoit, ompeneisronel pPeJaKIMOHHYIO TOJUTHKY W OCYIIECTBISIONIEE pPEeAaKIMOHHBII
KOHTPOJIb 3a coaepxkanueM CMU. B cB3U ¢ 3TUM MBI PEKOMEHAYEM YCTPAHUTh MPOTUBOPEUUE
B TOJIOXKEHHUSIX 3aKoHOMpoekTa: HopMma yacTH 1 cratbu 9 3akoHONpOEKTa YKa3bIBaeT, YTO
pykoBogutenem CMMU sBnsercs ero y4dpeaumresab, B TO BpeMs KakK cTaTbsi 1 CIpaBeIMBO
HazbiBaeT pykoBoautenemM CMU riaBHoro penakropa. Mbl Takke pEKOMEHIYEM OTMEHUTh
MOJIOKEHWE O TOM, 4YTO TJIABHBIA peaakTop (peJakTop) Ha3HA4YaeTCs W OCBOOOXKIAeTCs
yUpeauTeaeM CpeacTBa MaccoBoil mHpopmanuu (dacth 4 cratbu 9 3akoHOmpoekTa). Bompocs!
HA3HAYEHUS WU BEIOOPOB IIABHOTO PEaKTOpa MOTYT OBITh onpeseneHsl yctasom CMU.

Bb3siBaeT BOmpockl W TOT (akT, YTO Ha YUPEAUTENs BO3jaralorcs obs3aHHOCTH (dacTh 1
cratbi 9 3aKOHONpOEKTa) B OTHOUICHWH ompeaeicHus mporpaMmmbl CMU m 0CHOBHBIX
HaNpaBJIeHN# ero JesiTeJbHOCTH, YTO CIOCOOHO OTPHILATENLHO TOBIMATH Ha PeaTu3alfio
MIPUHIIMIIA TPOPECCHOHATEHON HE3aBUCUMOCTH, 3asiBICHHOTO B 3akoHorpoekTe. B Coduiickoit
nexnaparuu FOHECKO rooputcst 0o ToM, 4TO «IIpo()eCCHOHAIBHO MPABUIBHBIE METOJIbI
KYPHAIUCTCKOM pabOTHI SBISIOTCS Hanbosiee 3(p(EeKTUBHON rapaHTHEN OT MPaBUTEILCTBEHHBIX
OTpaHUYEHUIN U JABICHUS CO CTOPOHBI OCO0O0 3aMHTEPECOBAHHBIX Tpymil. JIroOble MOMBITKH
YCTAaHOBJICHUSI HOPM U  PYKOBOJSIIMX TNPUHIUIOB JOJDKHBI HCXOJUTh OT  CaMHX
KYPHAIIHCTOB» ..

Pexomenayercss He BKIIOYATh B KPYr OOsS3aHHOCTEH yupenutelns co3ganue pexakuuu CMU.
Tem Oosiee, uto B yactu 4 cratbu 8 3aKOHOMPOEKTAa COBEPLICHHO BEPHO OTMEYAETCS, 4YTO
MOpANOK  OOpa3oBaHWs  amapara yOpaBJIGHUS  CpPEICTBA  MaccoBOM  HHQpOpManuu
pernamentupyercs B ycrase CMU.

38 Anmaarusckas aexinapanus OBCE no Bompocam mmopanmuzma CMU u Mateprera. [IpunsaTta Ha CenpMoit
Hentpanbuoasuarckoit Kongpepenunn CMU B r. Anmatst 14 oktsi6pst 2005 roga. CM. MONHBII TEKCT Ha PYCCK. s13. IO aapecy
http://mww.osce.org/ru/fom/16762

39 Coduiickas nexiaparmst KOHECKO. Ipunsita EBporneiickuM ceMUHApOM IO YKPEIUICHHIO HE3aBUCHMBIX U
IUTFOPAITUCTHYECKUX cpecTB HHpopMarmu (ocobeHHo B crpanax LlentpanbHoit 1 Boctounoit EBpornsr), Codus, Bonrapus, 10—
13 cenrs6ps 1997 roga. Cm. Teker Ha pycckoM sizbike http://www.un.org/ru/documents/decl_conv/declarations/sofiadecl.shtml
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Mp&I Takke peKOMEHJIyeM HE MpeaycMaTpUBaTh MOJOKEHHWE O TOM, YTO B CIIy4ae JIMKBHIAINH
opuauyeckoro yuna - yapeautens CMU, nesTenbHOCTh CpencTBa MaccoBOM HHGOpMAIUU
npekpaiaercs (4acth 6 cratbu 8 3akoHompoekTa). Bce momoOHbIC BOMPOCH MOTYT HaWTH
OTpa)X€HWE B yCTaBE PENAKIINU, €CIU CYOBEKTHhI MPO(ECCHOHATLHON NesATEeILHOCTH B 001acTh
CMU coutyT X 11e51eco00pa3HBIMHU.

B menoMm BaXHO, YTO HEKOTOpBIE IOJIOKEHMS 3aKOHONPOEKTa YIEISIOT BHUMAHHUE TaKOMY
MEPBOCTENIEHHOMY JJIsl PeaKklMK JTOKYMEHTY, Kak ee ycraB. Ero kiro4eBoi CMBICI COCTOUT B
TOM, 4YTOOBI OOECNEeYUTh PEAAKIMOHHYI0 HE3aBUCHMOCTh, 0€3 KOTOPOM HEBO3MOXKHO
NPECTaBUTh CBOOOAHOE M TumopanucTuuHoe CMMU. YcraB siBisercss BaXHEWIIeW rapaHTHen
HE3aBUCHUMOCTH PEAAKIMOHHON MOJUTUKU OT IMO3UIMM yupeauTens. YToObl ero Hanuyue He
CTaJIO TIPOCTOM (HOPMAIBHOCTBIO, KpailHE BaXHO TMPEAYCMOTPETh B  3aKOHOMPOEKTE
MPO3payHyIO MPOLEYPY €ro MPUHATHS U BHECEHHS B HErO U3MEHEHUH, B MPOTHUBHOM Cllyyae
CMU cnocoOHO cTaTh MHCTPYMEHTOM 3JI0YNOTpedsieHus: cBo0OI0 cioBa. B To BpeMs Kak B
3aKOHOIIPOEKTE TOBOPUTCSA O TOM, YTO IPOLENypa MPUHATHSA yCTaBa U BHECEHUS N3MEHEHUI
MpeAyCMaTpUBaCTCd CaMHM YCTaBOM, KOTOpBIN yTBepkaaercss yupeautenem CMU (dacte 4
cTaThi 8 3aKOHOIMPOEKTA).

Boei3piBaer BOmpOCHl  00JIbIIOE  KOJMYECTBO JTOKYMEHTOB, KOTOpPbIE 3aKOHOIPOEKT
npeaycMaTpuBaeT HeOOXOIUMBIMU JJIsl 0OecieueHusl oprauuzanuu u aesrensHoctu CMU, uto
MOZKCT 3aTPYAHUTDH PCATIU3alUI0 ITPUHIAIIA peHaKHHOHHOﬁ CaMOCTOATCIIBHOCTH.

B xauectBe yupenuTeIbHBIX TOKYMEHTOB CTaThsl 8 3aKOHOMPOEKTa HA3BIBACT yUpeauTeIbHbIH
aoroBop u YycraB pegakuuu. O JgoroBope, 3aKJII0YaeMOM Mexk1y YupeauTeaeM M
penakuueii CMMU, 3aKOHOMPOEKT TOBOPUT OTAEIbHO (dacTh 2 cTatbu 9 3aKOHOIMPOCKTA).
Taxoxke Ha3BIBAIOTCS JOTOBOP MeXIy y4dpeauTeaeM H u3aareieM (cratbs 13), moroBop Ha
pacnpocrpanenne (cratbs 17 3akoHompoekTa). B TO Bpems Kak JACHCTBYIOIIMIA 3aKOH
VIIOMHHAeT TOJbKO OAMH BUJA JOroBopa - B cratbe 18. Mbl pexkomeHayem He
OIOpPOKPATU3UPOBATh JKYPHATUCTCKUM TIPOLIECC M TPEAOCTaBUTH NpaBo cyobekram CMMU
CaMOCTOSITENILHO OIPEACTATh KOJIUYECTBO U COJAEPIKAHHWE JOTOBOPOB, HEOOXOJMMBIX IS
OCYILIECTBIICHUS UMH NMPO(EeCcCHOHANBHON IeITeTHhHOCTH.

He sdcHa cyrb mnonoxenuss o ToM, 4yTo <«B ciydae, ecnu CMU sBusercs CTPYKTYpHBIM
MOJIpa3JeIeHUeM IOPUINYECKOro JiMia, OyIdeT JeiicTBOBAaTh IOJIOKEHUE, YTBEPKIEHHOE
PYKOBOJICTBOM FOpHAMYECKOro juia» (4acte 5 crarbu 8 3akoHompoekTa). Kak Hamm yxe
O0TMEYaJIoCh BHINIE, MpaBoBoi ctatyc CMU cymiecTBeHHBIM 00pa3oM OTJIIMYEH OT MPaBOBOTO
cTaryca IOpUINYECKOro JHIIa.

TpeOoBanue o mepenaye OecIJIATHBIX 00S3aTeJbHBIX JK3eMILIAPOB (ctaths 16 3akoHa) B
COOTBETCTBYIOLIMUE MHUHUCTEPCTBA, BEJOMCTBA, YUPEXKIEHUS U OpraHu3aluy, IepedyeHb
KOTOpBIX ycTaHaBiuBaercs IlpaBurenscTBoM TamkukucTaHa, MOXKET OBITh MCIOJB30BAHO Kak
CpeAcTBO KOHTpouis 3a cojepxanueM CMMU. Ero pekoMeHayeTcsi OTMEHUTh WJIM 3aMEHUTH Ha
npaBo CMU npenocTaBiaTh KOHTPOJIbHbBIE SK3eMIUIIphl B HanmoHaneHyo 6M0ImuoTeKy.

TpeboBanre 00 opuHATLHBIX co00mEeHUAX (cTaThst 23 3aKOHONMPOEKTA) TaK:KE MOKET CTaTh
HMHCTpYMEHTOM AaBieHust Ha CMU ¢ 1enpio NpuHyauTh UX K paclpOCTPAHEHUIO OIIPEIEICHHON
unpopmanuu. LlenecooOpa3HOCTh 3TOTO MONOKEHUS TAaKXKE BBI3BIBAET COMHEHHSI M B CBSI3H C
TEM, 4YTO, KaK IMpaBWJIO, OQHUIMAIbHBIE COOOIIEHUS caMH MO ce0e BBI3BIBAIOT IMOBBIIICHHBINA
uHTEepec B obmiecTBe, modTromy CMU akTHBHO pacmpoOCTpaHSIOT TaKOTO pojaa MHGOpMAIUIo B
T0O0POBOJIHHOM MOPSIIIKE.
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Pexomenpanuu:

e Pexomenoyemcs npeoycmompems eapanmuu He3a8UCUMOCMU CMU u
npogeccuoHanvbHol  CamMoCmoAmenNbHoCmy — peoakyuu 68  COOMEemcmeuu ¢
BbIULEU3TIONCEHHBIMU MPEOOBAHUAMU;,

o Pexomenoyemcsi u3vsime NONOJCEHUS, Kacarowuecs mpebosanutl o nepeoave
becniamubix  003AMENbHBIX — IK3EMIIAPOS, A  MAKdHCE O  PACNPOCMPAHEHUU
oobsi3amenvhvix coobwenuti CMU.

2.4. [IpaBa u 00513aHHOCTH )KYPHAJINCTOB

Mpb1 npuBeTcTBYyeM TOT (hakT, 4YTO cTaThsl 28 3aKOHONMPOEKTa pACIIUPSET Kpyr TMpaB
KYPHAJIMCTOB TIO CpaBHEHHMIO ¢ craTheil 31 neiictByromero 3akona. IlpaBo Ha gocTynm k
oUIHATBHBIM TOKYMEHTaM, JOMOJIHEHHOE 3aKOHOMPOEKTOM, O€3yCIOBHO, SIBISETCS OJHUM M3
BOXHEHIINX IIpaB 4YeJIOBEKAa M TpakJaHWHA, B TOM 4YHCIE, >XypHalaucra. BaxhHo, 4ro
3aKOHONPOEKT CYLIECTBEHHO DPACIIUPSAET MEPEYEHb MECT, KOTOPbIE KYPHAIUCT MMEET IPaBO
MOCEeIIaTh B CHIIy CBOero mnpodeccuoHampHOro craryca. CrpaBeminBO, 4TO 3aKOHOIPOEKT
MpelyCMaTPUBAET MPEIOCTaBICHHUE 0 KYPHAIMCTCKOMY 3ampocy OpUIUATbHBIX JTOKYMEHTOB
Ha OecIIaTHON OCHOBE.

BwMmecTe ¢ TeM, MbI peKOMEHIyeM NPUHATh BO BHUMAHHE, YTO MPABO HA JOCTYH K OPHUIIMATIHHBIM
JOKYMEHTaM CYIIECTBEHHO CYXXaeT COJepKaHUE TapaHTHPOBAHHOTO MEXIYHApOIHBIMU
JOKYMEHTaMH MpaBa Ha J0CTyNn K HHpopManuu. Mbl peKOMEHyeM yTOYHUTh B CTaTbe 28
3aKOHOMPOEKTa, YTO >KYpPHAJIUCT HMEET MpaBO Ha JOCTynl K J000oW wuHopManuu,
HAXoJsilIeiicsl B PACHOPSKEHUH TOCYIAPCTBEHHBIX OPraHOB, JOJKHOCTHBIX JIMI U MHBIX
opraHu3anmMii (a HE TONBKO K O(QUIMAIBHBIM JOKYMEHTaM), €CJH OHA He SIBJISeTCS
oxpaHsieMoOll 3aKoHOM TaiiHOW. CrpaBeyIMBO YTOYHEHHE O TOM, YTO Takas WHQopManus
MpelocTaBisgeTcs O0ecIIaTHO, TOCKOJIBKY 3TO HMEET MECTO «B CBSI3U C HUCIHOJHEHUEM
npodecCHOHABHOM IeATEHHOCTUY )KYPHAIUCTA.

MBI OgHO3HAYHO TMIOJJICPKMBAEM TapaHTHH, TMPEAYCMOTPEHHBIE 4YacThlo 2 cTaThu 24
BaKOHOHpOGKTa 0O TOM, 4YTO «I‘OCYI[apCTBCHHBIG OpFaHBI, OpI‘aHI/IBaHI/II/I U OOJODKHOCTHBIC JIMIIA
MepeIaloT CPeCTBAM MAacCOBOM MH(GOpMAIMU HEOOXOIUMBIC CBEICHUS M CO3JIAIOT YCIOBUS IS
O3HAKOMJICHUSI C JTOKyMEHTaMHU». BmecTe ¢ TeM MeXaHu3M OO0eCleueHUs TaKoW TapaHTHH
OTCYTCTBYET.

WNudopmanus no cBoel mpupojie MPUHAAICKUT OOIIECTBY U TOCYIapCTBEHHBIE OPTaHbl JIMIIb
SBIIAIOTCS. €€ XPaHUTEISIMHU. BBICOKUI ypOBEHb €€ OTKPBITOCTH TMOBBIIIAET YPOBEHb JOBEPHS
o0I1IecTBa K TOCYAapCTBEHHBIM OpraHaM U HPEMSATCTBYET PAaCHpOCTPAHEHUIO KOPPYIIHUU CPEaH
YUHOBHUKOB. B cBsi3u ¢ 3TuM 4acth | crarbu 24 3akoHOMpOEKTa rapaHtupyer: «Kaxmbli
UMeeT MPaBo Ha MOJydeHHE TOYHOM MHPOpPMALUU O NeATeTbHOCTH TOCYIapCTBEHHBIX OPraHoB,
OOIIECTBEHHBIX 00bEIMHEHUHN U JOHKHOCTHBIX JIMI[ Yepe3 CPeJCTBAa MaccOBON MHGOpMAaIUHU».
JIeWCTBUTENBHO, POJIb KYPHAIUCTOB B peaM3alluyl MpaBa IPakAaH Ha JOCTYN K MHPOpMALUU
OYCHb BEJIMKA, TOCKOJILKY B WX MPO(ECCHOHAIBLHBIE O0S3aHHOCTH BXOIUT €€ cOOp, IMOHCK,
nojgydyeHne u pacnpoctpaHenue. Opranuzammeit «Access Info Europe» u Corozom
KypHAIMCTOB, nmumymux o Bocrounoit EBpomne, npu noaxaepxkke IIpeacraBurenss ObCE no
Borpocam cBoOonbsl CMU monrortosieno cnenuaibHoe «[locobue mo BompocaM 3aKOHHOTO
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nonydeHns MHGOPMAIME» 0 , HAa KOTOPOE MBI PEKOMEHAYeM OOpATHTh BHHMAHHE IIPH
nopaboTKe MOJI0KEHUH 0 JoCTyIe K HH(pOopMauu 1l >KypHAIUCTOB.

Mpsl npuBeTCTBYeM TOT (akT, YTO TOCYIapCTBEHHbIE OPTraHbl U JOJHKHOCTHBIE JIMIA OOS3aHbI
npeaoCTaBIATh I/IHq)OpMaLII/IIO HC TOJIBKO ITIO 3arpoCy pCAaKInuu, HO U B OTBCT HAa KPUTHYCCKUC
u aHanuTudeckue marepuansl B CMMU, kacaromuecs ux nesrenbHOCTH. KpaliHe BakHO, 4TOOBI
BBIINICYKA3dHHOC  ITOJIOKCHHC 3aKOHOHpOCKTa ,Z[GﬁCTBHTCJIBHO MOTJIO HOPUMCHATHCA Ha
MpaKTUKe, MO3TOMY MeXaHHM3M oOecmedyeHUsi NpaBa Ha JAocTyn K wuHHpopMauum H
HCTOJIHEHH 00513aHHOCTH PearupoBaHMs HA KPUTUKY PEKOMEH]IYETCsl 10paboTaTh.

Yacte 2 cratbu 24 3akOHONpPOEKTa HAAENSeT IPaBOM Ha MOJydeHHe HWHPOpMalUd OT
rOCYJapCTBEHHBIX OPraHOB, OpraHU3alMi U JOJDKHOCTHBIX JHI ToJdbko CMMU, orpannunBas
TEM CaMbIM KYPHAJIUCTOB-(ppuHIaHcepoB. B To Bpems kak B crarbe 28 3aKOHONPOEKTa
(«[IpaBa >KypHaIHMCTa») TOBOPUTCS HMEHHO O JKYPHAJIMCTCKOM 3ampoce Ha MOJydYCHHUES
nH(OpMAIUY B CBSI3U C UCTIOIHEHUEM NPO(eCCHOHAIBHON AeITEeIbHOCTH.

B nenom 3akoHONPOEKT MpeaycMaTpuBaeT TpHU CpoKa JUlsl MPeA0CTaBIeHUS MH(OpMAIK Tocie
3ampoca WJIM Ui OTBETAa HAa KPHUTHYECKYIO MyOiuKanuioo: 1) Ge3oTsiararebHO -
NPEOCTaBIsACTCS CpouHas HHGoOpMaius, uMeromas OOIIeCTBEHHOE 3HAa4YCHHE, €Clu
3alrpainriBaeMble CBEICHUS HE TPEeOyIOT IOMOJHUTEILHOrO H3ydeHus (4acte 3 crarhu 24
3akoHONpOEKTa), 2) 10 TPeX padoYMX JHEH Mmocjie 00paleHusi WM MyOJINKAINY - B CIy4ae,
€cJIM Marepualibl MMyOJIMKAalMU HE TPEOYIOT IOMOJHUTEIbHOro u3ydeHus (dacte 3 cratbu 24
3aKkoHONpPOEKTa), 3) Ha KPUTUYECKYIO MYyOJMKAIIMIO OTBET JAeTCs B TedeHHe JABYX Hedellb
nocjie omyoamkoBanus (Beixoma B d¢pup), eccaum  wmarepuaasl CMU  TpeOyrot
JOTOJTHUTEIBHOTO U3ydeHus (4acTh 4 crathki 24 3akoHOMpOeKTa). MOKHO MPHUBETCTBOBATH TOT
(axT, YTO MaKCUMaJIbHBIN CPOK JUISI IPEIOCTABICHUSI MaTepHaJIoB B cirydae ooparienus CMU -
3 nIHfA, a B ClIy4ae OTBETa Ha NYOJMKAIMI0 — JBE HEJCNH, NOCKOJIBKY OIEepaTHMBHOCTh U
CBOEBPEMEHHOCTh TOJYYEHUs, a TAKXKE PaclpoCTpaHEHHs] OOIIECTBEHHO BaXXHON MH(OpMaIu
UTPalOT BaKHYIO POJIb B UX NMPO(eCcCHOHANBHON NesaTenbHOCTH. BMecTe ¢ TeM (GopMyarpoBKY O
«IOTOJIHUTEIbHOM M3Yy4YEHUM MaTepUaoB» HEJb3sl Ha3BaTh yJAa4HOW U, BEPOATHO, OHA MOYKET
UCIIOJIb30BAThCA B  Ka4eCTBE 3AaKOHHOM TIPUYMHBI JJIs1 OTCPOYKM B IPEAOCTaBICHHUU
uHpOpMaIUH.

Mbl  moanepKuBaeM ~— OTCYTCTBHE TpeOoBaHMs 00 00OOCHOBAHMM  HeO0OXOIHMOCTH
MpeAoCTaBleHusl TOW win WHOW uHMopmaruu co ctopoHbl CMU u pekoMeHmyeM mpsiMo
3aKpENUTh ATO BaXKHOE MOJIOKEHNE B 3aKOHOIIPOEKTE.

BbI3bIBalOT BOMPOCH! MOJIOKEHHST 00 OTKa3e W 3aJep:KKe B MPeAOCTABJIeHUH HH(OPMALUH
(ctatbs 25 3akoHOMPOEKTa), KOTOPBIE IO CYTH CIIOCOOHBI HHBEIMPOBATH KIFOUEBHIC
MOJIOKEHHUS 3aKOHONPOEKTa, Kacamoluuecs JAOocTyna K HHbopManuu U 00s3aHHOCTH
pearupoBath Ha KpuTHUKY B CMU.

Cornacno vactu 1 crtateu 25 3aKOHONPOEKTA, OTKa3 B Jade MHGOPMAIIMH BO3MOXKEH TOJIBKO B
TOM cllydae, Korja WHQpOpMAIUs COJCPKUT CBEACHHsS, YKa3aHHBIE B CTaThe 9 HACTOSIIETO
3akoHonpoekTa. [Ipu 3ToM mepeueHb Tako MHGOPMAIMK B YKAa3aHHOW CTaThe OTCYTCTBYET, U
MBI PEKOMEHJYeM IPENYCMOTPETh YeTKHUM, SICHBI M 3aKPBITHIH NepedyeHb MHPOPMaLUH C
OrpaHNYEeHHBbIM 10cTYnoM. BaxHo, uToOBI pemieHue 00 OrpaHMYEHUM AOCTYyMa K TOH WM
WHOW HWH(pOpPMAIMK TPUHUMAIOCH C YY4ETOM TOTO, YTO OTPAHMYEHUS COpPa3MEpHBI LEIH H

% TTocobue 1o BOIpOCaM 3aKOHHOTO MONTydeH s MH(popMariu. KpaTkas Bepcus pyKOBOJCTBA TS K YPHAIHCTOB 110 BONPOCAM
JIOCTYIIa K IIpaBUTEIbCTBeHHON nHopManuu. IToxrorosneHo opranuzanueii Access Info Europe u Coro30M xKypHaIUCTOB,
numymux 0 Bocrounoit Epornie. CM. MONHBIN TEKCT Ha pycck. s13. 1o aapecy http://www.osce.org/ru/fom/67867
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HEOOXOJUMBI B JEMOKpAaTHYECKOM oOmiecTBe. PekoMeHayeTcss MpeaycMOTpeTh OO0S3aHHOCTH
NPEJOCTABICHHS JKYPHAINCTaM JOKYMEHTOB B TOW YacTH, B KOTOPOH OHHM HE coOnepXkar
CEKPETHYIO0 HH(POPMALIHUIO.

CaydasiM, Kora HHGOpPMAIUs HE SBISIETCS CEKPETHOM, HO €€ MpeOoCTaBICHUE B TEUEHUE TPEX
JTHEH HEBO3MOXKHO, IIOCBSIIEHA 4YacTh 2 cTarhu 25 3akoHompoekTa. M XOTs B TEKCTe
YCTaHABIMBACTCSl OOS3aHHOCTH MPEIOCTABISATh YBEAOMIICHHE OO0 OTCPOYKE/OTKa3e B TEUCHHUE
TpeX JHEW MOCje MOJydeHHUs MHCbMEHHOTO 3alpoca, a B Cliydae OTCPOYKH - YKa3bIBaTh CPOK
MpenocTaBlieHrss WHQPOpPMAIMU, OTCYTCTBHE MeXaHHM3Ma /Js OCHAPUBAHUSL OTKAa30B/
OTCPOYKH MOXET CePhe3HO 3aTPYIAHUTH MPOIECC MOTYICHUS HH(OOPMAIIHH T10 3aIpocy.

B 3akoHompoekTe OTCYTCTBYeT TpeOOBaHHE O MAKCHMAJBLHOM CPOKe s IPEJOCTaBIICHUS
KypHanuctaM HH(opManuu. OTO MOXKET MPHBECTH K TOMY, 4YTO HHQpopmauus Oyner
MIPEOCTABIIATHCS B TOJJOBOM CPOK MM Jaxke emle Oonbimii. B 3Toii cBsA3M eme pa3 oOpariaem
BHUMaHME Ha TOT OYEBUAHBIN (aKT, YTO JKYpHAJIUCTBl 3aUHTEPECOBAaHbl B OINEPATUBHOM
MOTyYeHUH UH(GOPMAITUH.

CoracHO MOJIOKEHHIO YacTh S cTaTh 24 1 4acTu 3 cTaThH 25 3aKOHOMPOEKTA MPEACTABUTEND
CMMU BripaBe 0OpaTUTHCSA B BBIIECTOSIIIUN OpraH, JOKHOCTHOMY JIMILY, a TaKkXe B CYI B
cllydae YKJIOHEHHsA pYKOBOJUTENIEH TOCYNapCTBEHHBIX OpPraHOB M OpTraHU3allud  OT
IIPEAOCTABIICHHUs CBEICHMM, a TaKXKe IpU OTKa3e OT JauM CBEACHUU. Bmecte ¢ TeM MBI
rojlaraeM, 4TO Ui pealM3allud MEeXaHuW3Ma OOXalloBaHMs OTKa3a B IPEIOCTaBICHUU
uHpOpMALUK 11E1ecO00pa3HO TMPEAYCMOTPETh CHpaBeAUBble TAPAHTHU W ONEPaTUBHBII
NMOPSAAOK 007KaJI0BAHUS, BKJIIOYAIOIINN, B TOM YHCIIE, OTBETCTBEHHOCTb 33 HEIPABOMEPHYIO
OTCPOUYKY B MpeaocTaBieHnu uHpopmanuu. «[locobue mo Bompocam 3aKOHHOTO MOTYYCHHS
urdopMarmi» ' moMuMO BHyTpeHHEro (aIMHHHCTPATHBHOTO) M CYIEOHOTO O06XKATOBAHHS
OTKa3a B INPEAOCTABICHUM MHMOPMAIMK O JEATEIbHOCTH TOCYIapCTBEHHBIX OpIaHOB
IpeJylaraeT paccMaTpUBaTh JOMOJHUTEIbHbBIE CIOCOOBI: B KOMHCCHIO/KOMHUCCAPY IO BOIIPOCaM
MHGOpMaLNHY, SBISIOIIMECS «CHENHUATM3UPOBAHHBIMM OpraHaMHM, 3a/lada KOTOPBIX COCTOUT B
3amuTe mpaBa obmecTBa Ha mH(OpMAIHIO»™ win OMOyncMeHy. OTMETHM, YTO 3TH OpraHbI
JEUCTBYIOT BO MHOTUX cTpaHax pernoHa ObBCE.

Pexomenpamuu IlpencraBurenss OBCE mo cBob6ome CMMU, chopmynupoBaHHBIE B KPaTKOM
U3IIOKEHUU TIPEBAPUTEIBHBIX PE3YIbTaTOB HCCIEAOBAHUS O JOCTyNne K HWHPOpMaluu B
peruone OBCE, yka3pIBalOT, YTO <«JUIsl YCTAHOBJIEHHUS KaXJOTO OTKa3a B MPEIOCTaBICHHUHU
nH(OpPMALIUK JODKEH CYIIECTBOBATh COOTBETCTBYIOIIUN MEXaHU3M» 3 [TosTomMy BaxHO,
9TOOBI B YBEJIOMIJICHHH 00 OTCpouke/ OTKa3e YKa3blBAIUCh KOHKPETHbIE NPUYHHBI, 110
KOTOpO# HeoOxomumasi mHpOpMAIUs HEe MOXeT ObITh mpemoctaBieHa CMMU BooOmie uinu B
yKa3aHHBIH CpoK. B mpoTUBHOM cityyae npu 00kaloBaHUM OTKa3a/0TCPOUYKH KBATU(DUITUPOBATD
UX TPaBOMEpPHOCTh OyneT HEBO3MOXKHO. B 1enoM oTka3 B MpeaocTaBiIeHUU HHGOpMaIuu
PEKOMEHIyeTCs He CUUTaTh NMPAaBOMEPHBIM, €CIM 001IeCTBEHHbI MHTepec UMEET MPUOPUTET
HaJ cCOXpaHEeHUEeM HH(OpPMAIINH B TaliHE.

Mbl HpUBETCTBYEM HaJuyue B 3aKOHOIPOEKTE TIOJOXKEHUS O KOH(PUIACHUNAILHOCTH
UCTOYHMKA uHpopMmanuu (cTarbs 27 3aKOHOMPOEKTA), TEM HE MEHEE, OHO SIBISCTCS HE

4 TTocobue 1o BOIpoCaM 3aKOHHOTO IONTydeHus HHpopMariiy. KpaTkas Bepcus pyKkoBOICTBA [UIs XK YPHAIHCTOB 110 BOIPOCAM
JIOCTYIIA K MPaBUTEIbCTBeHHOM nH(popManuu. [ToarorosneHo opranusanueii Access Info Europe u Coro30M xKypHAIHCTOB,
nuiyux 0 Bocrounoii Epornie. CM. MONHBIN TEKCT HA PyCcCK. s13. o aapecy http://www.osce.org/ru/fom/67867

42 Tam xe.

43 Access to information by the media in the OSCE region: trends and recommendations. Summary of preliminary results of the
survey. Vienna, 30 April 2007. (Qoctymn k HHGOpMaIuK cpeacTBaMi MaccoBoil nHpopMaruu B peruone OBCE: TeHneHunu u
pekomenanuu. Kpatkoe n3iioxeHue npeBapuTeNbHbIX pe3yiibTaToB Hecienosanust) [lepesox asropa. C. 4.
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00s13aHHOCTBIO, @ OJHUM U3 BAXKHEHIIMX NPaB KypHaJucTa. MBI Takke peKOMEHIyeM
JOTIOJTHUTE (DOPMYJAHPOBKY O TOM, YTO 3TO MPABO MOXKET OBITh OIPAaHUYEHO TOJBKO II0
PELICHUIO Cy/a CIEAYIOIUM YCIOBUEM: «ECIU ATO HEOOXOAUMO MPU PaCCIEAOBAHUU TKKOTO
MPECTYIUICHUs MWW JUIS 3alIUThl JULA B YTOJOBHOM CYIOIPOM3BOACTBE U IMPHU YCIOBUH, YTO

44
aJIbTEPHATUBHBIE MEPBI PACKPBITUSA UCTOYHUKA UCUYEPIIAHBI» .

Be3pIBaeT BOIPOCHI OTCYTCTBHE MOJOXKEHHUS O PACIPOCTPAHEHHH CBEICHHMH, ITOJY4EHHBIX
IyTEM OCYLIECTBICHHUS CKPBITOH 3alMHCH, KOTOPOE, C OJHOW CTOPOHBI, MOMET CIYXHUTb
rapaHTHEe HEMPUKOCHOBEHHOCTH YAaCTHOW IKW3HHM, a C JPyroi, - CrnocoOCTBOBAThH
pacrpocTpaHEeHHIO OOIIECTBEHHO BAaXHOM MH(OpPMALMU, KOTOpas HE MOXKET ObITh MOJydeHa
UHBIM ITyTEM.

Be3biBaeT BOmpockl TOT (hakT, 4TO NepedYeHb OOI3aHHOCTEH KypHaaucToB (craThs 29
3aKOHOMPOEKTa) TaK:Ke OBUT PACIIMPEH 0 CPABHEHHUIO CO CTaThed 32 JeHCTBYIONIEro 3aKoHa.
Kpome TOro, 4ro 3TOT meEpedyeHb SBISETCS OTKPBITBIM, BaXXHO OTMETHTh, YTO M3 TEKCTa
JEeUCTBYIOLIEr0 3aKkoHa ObLIN NEPEHECEHbl HEKOTOPhIE 0053aHHOCTH, KOTOPbIE PEKOMEH]YETCs
OTMEHHUTb. MBI TPUBETCTBYEM HOPMY O TOM, 4YTO XYPHAIMCT 00s3aH PYKOBOJCTBOBATHCS
pelaKIMOHHBIM ycTaBOM. OIHAKO MOJIOKEHHE O TOM, YTO JKYPHAIHUCT 0053aH «OCYILECTBJSATh
nporpammy aesiteibHOcTH CMM, ¢ KOTOpPHIM OH COCTOUT B TPYAOBBIX OTHOIICHHUSXY,
pEKOMEHAYeTCsl YCTPaHUTh. B cuTyanuu, Kkorjga nporpaMma B COOTBETCTBUM C 4acThio 1 cTaTtbu
9 3akoHOMpOEKTa ONpeAessieTcs YupeauTeNeM, KypHAJIUCT CTAaHOBUTCS 3aBUCHMBIM B CBOCH
HNO3UIMKA OT MO3MLIMU YUYPEOAUTENs, UYTO MOXKET 3aTPyJHHUTh pEaIn3aluio [pHHLIUIA
npoeCCUOHATbHON HE3aBUCUMOCTH pENaKLiy, ACKIApUPOBAHHOTO B dYacTH 3 cTartbu 9
3aKOHOIPOEKTA.

B nenom MBI peKOMEHAYyeM CYIIECTBEHHO HEPECMOTPETh KPYyr OO0S3aHHOCTEH >KypHAIHUCTA.
Hampumep, o00si3aHHOCTHh  NPeIbSIBJIATH  yIOCTOBEpeHHe MO0 WHOM  JIOKYMEHT,
MOATBEPXKAAOIMN ero npuHaminexxHoct k CMU, sBasercs mpaBoMm »xypHaiucra. Takoi
HE3HAUUTENBHBIA (DaKT, KaK OTCYTCTBHE YAOCTOBEpEHHs >KypHaJTUCTa “nipu cebe”, HE MOXKET
IPUBOIUTh K HApyIIEHUIO MM 3aKoHa. Kak yxe HEOJHOKPAaTHO NOTYEPKHBAIOCH B TEKCTE
Hacrosero KoMmeHnTapust, )KypHaIUCT MOJIb3YyeTCs MpaBaMHU U 00SI3aHHOCTSIMU B CUIIy CBOETO
poeCCHOHATLHOIO CTATyCa, a HE B CHIIY HAJIMYUS Y HETO )KYPHAIHUCTCKOTO YIOCTOBEPEHHUSL.

Br13biBaeT Bompochl 0053aHHOCTh KYPHAJIUCTa «IIPUBOJUTH B COOTBETCTBHE IMOJTOTOBICHHOE
HHTEPBBIO C €r0 MCTOYHUKOM JI0 BBIITYCKA B CBET», KOTOPAsi MOXKET CTaTh HHCTPYMEHTOM IS
310ynotpedaeHus: cB000A0M ClI0Ba CO CTOPOHBI HHTEPBBIOMPYEMBIX JIHII.

Kpome Toro, Hekortopbic ¢GopMymupoBku ctatbu 27 3akoHompoekrta («OcolObie cirydan
HepasmIanieHuss WHQOpMAIMKU») TaKKe OCTaBJSIOT MPOCTOP JJIsi TPAKTOBOK. B wacTHOCTH,
HESICHO TIOJIOKEHHE O TOM, YTO «CBEACHHWE, pas3rialleHHOE TI0 PEHICHUI0 Cy/la, MOXKHO
MCIOJIb30BaTh TOJBKO /JIsl HJOCTHKEHHS LeJieil, YKa3aHHBIX B pemieHue cyaa». O4eBHIIHO,
9TO €CIM Ta WIM WHas WHPOPMALUS COJACPKHUTCS B CyAcOHOM pPEIICHHH, OHAa CTaHOBHTCS
OO0IIEOCTYTHOMN JIS1 BCEX JIUIL, U HE TOJBKO JUIS AKYPHAIHCTOB.

KpaifHe BaXXHBIMH JJIi OCYIIECTBICHHS MPOPECCHOHATIBHON JEATENbHOCTH JKypHAIHCTA
SBJSIFOTCSL TAPAHTHH PEeATH3alK MPaBa HA aKKPeAMTAINI0, KOTOpol mocssimeHa crarbs 30
3aKOHONPOEKTa, NPAKTUUYECKH Oe3 HM3MEHEHUH 3aMMCTBOBaHHAasg W3 TEKCTa CTaThu 33

4 Cm. Pexomennanms (2000)7 Komurera munuctpos CoBera EBPOIIBI OTHOCHTEITBHO MPaBa KYPHATHCTOB HE PACKPBIBATH CBOM
ucrouyHuky uHGopmarmu. Ot 8 mapra 2000 roxa. http://www.medialaw.ru/laws/other_laws/european/rec2000-7.htm
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nerctByromiero 3akona. opMynupoBkr 00 aKKpeIUTAIlUU KYPHAIUCTOB MO COIJIACOBAHHMIO
C TrocyJapcTBEeHHbIMH OpPraHaMmu», O TIpaBe  JKYPHAIMCTOB Ha O3HAKOMJICHHE CO
CTCHOTpaMMaMH, TMPOTOKOJIAMH W WHBIMH JOKYMEHTAMH «B YCTAHOBJIEHHOM [aHHOM
OpraHu3anueil MmopsiAKke» U MPaBOM HA CHATHE KONHI «IPU HEOOXOAUMOCTH» MOT'YT CTaTh
MOBOJIAMU JIJIsl 3JI0YMOTPEOICHU B OTHOIICHUU KYPHAJIUCTOB CO CTOPOHBI aKKPEAUTYIOIIETO
oprana. B To BpeMsi Kak pEKOMEHAYETCS YCTaHOBUTH OO0S3aHHOCTH TAaKOTO OpraHa WM
OpraHu3alMi CBOEBPEMEHHO W3BEUIaTh KYpHAJIUCTA O MPOBOJUMBIX MEPONPUSTHUSX,
o0ecrieunBaTh ~ HEOOXOIMMBIMH  MaTepuallaMd U CIIOCOOCTBOBATH  OCYIIECTBICHHUIO
HE0OXOIUMBIX (OTO-, BUTICOCHEMKH.

B 1nenom orcyrcTBue B 3aKOHONIPOEKTE CPOKOB JUIS NPEAOCTABJICHUS] AKKPeIMTAILHUH,
NOPAIKA ee IPeAOCTABJEHHUS W MeXaHU3Ma 00:KaT0BAHUSI OTKA3a MOXET YCIIOKHUTb
IIPOLIECC aKKPEIUTALUH KYPHAIIMCTOB, B TO BpEMs KaK COIVIACHO MEXJYHApOJHBIM CTaHAApTaM
aKKpeIuTalMs UCTIOb3yeTcs Ui o0eryeHus paboThl )KypHAIUCTA.

B »sTOM KOHTEKCTE pEKOMEHAyeM MpUHATH BO BHHUMaHue CrnenuanbHbI J0KiIan bropo
[IpencraButens OBCE mo Bompocam cBo6oast CMM 00 akkpeauTaluu S>KypHAJIHCTOB B
peruone OBCE, B KOTOpOM yKa3aHo:

«AKKpenuTais He JO0JDKHA ObITh MPUYMHOW, HA OCHOBAaHUHM KOTOPOHW TOCYIapCTBEHHBIC
OpraHbl NPUHHUMAIOT PELIEHHWE O TOM, Pa3pelIUTh WM HET KOHKPETHOMY >KYPHAIUCTY
nocenaTh MyoJIMYHOE MEpPOTPUATHE U OCBEHIaTh ero. bojee Toro, Helab3s MCHOIB30BATh
yrpo3y OT3bIBa AaKKpEIUTAMM Ha KakKoe-TO MEpPOIpPHUATHE B KadyeCTBE CpPEICTBA

KOHTPOJHUPOBAHHUA COACPIKAHUA penopTameﬁ, CoZACpKAINX KpI/ITI/IKy»45.

MexayHapoaHble CTaHIApPThl B OTHOIICHHHM AaKKPEOUTALUMU HWCXOASIT W3 TOro, IpaBuiia
AKKpPEeIUTALMKM KYPHAJIMCTOB OCHOBBIBAIOTCA HAa NPHUHIUIE IUIIOpanu3Ma. KoHKpeTHbI
CMBICJ, KOTOpPBIH BKIIQABIBAETCS B OTO TMOHSATHE, O3HAYaeT OECIPUCTPACTHOCTH B BHIOOpPE
AKKPEIUTYEMBIX JKYPHAJIUCTOB U MPEIOCTABICHUE PAaBHOIO JOCTYyNaA JJIA BCEX KYPHAIHMCTOB,
KaK JOSUTbHBIX M0 OTHOILLEHHUIO K TOCY/IapCTBEHHOMN BJIACTHU, TAaK U KPUTHUYECKU HACTPOCHHBIX.

Mpbl mpuBeTCTBYeM yKazaHue B cTarbu 31 3aKOHONpOEKTa Ha TO, YTO MEKAYHAPOAHbIE
HOPMBI, NpU3HAHHBIE TaKUKUCTAHOM, TAKXKE SBIISIOTCS OCHOBOHM [JIsl MEKIYHApPOJAHOIO
corpyaanuecrsa B obgactu CMHU B Tamxukucrane. 11 ¢ 310i1 no3uuuu Mbl pEKOMEHIYEM
IIEPECMOTPETh T'APAaHTHHU NPAB aKKpEIUTAlMM MHOCTPAHHBIX KYpPHAJHMCTOB. IIockoibKy Bce
NpCACTABJICHHBIC HaMH PCEKOMCHIAAIIMKM B OTHOIICHHU AKKpPCAUTAIUHU B paBHOﬁ CTCIICHU
OTHOCSTCS U K I€ATEIbHOCTH HHOCTPAHHBIX XKYPHAIMCTOB.

AxkpeauTalys U ee aHHYJIUPOBaHHE JJIsI HHOCTPAHHBIX KOPPECIIOHJIEHTOB, COIJIACHO YacTu 3
cratbu 33 3aKOHONPOEKTa, IMPOBOAUTCS MUHHMCTEPCTBOM HMHOCTpPAHHBIX Jen PecryOnuku
TamkukucTaH B COOTBETCTBUM C YCTAHOBJICHHBIMH MpaBuwiiaMu. Takue npaBuia colepikarcs B
[Tonoxenun «OO6 aKKpeAUTAIMM KOPPECIOHICHTOB CPEICTB MaccoBOW HH(pOpManuu
MHOCTPAHHBIX TocylapcTB Ha Ttepputopun Pecnydnmku Tamkukucran» (manee-Ilpasuia),
yrBepxkaeHHOM [loctanoBnenuem [IpaBurenscrBa PecniyOnmuku TajKUKUCTaH OT «27» siHBApA
1995 r. N 108%°. K coxasneHuo, Mbl He MOXeM KOHCTAaTUPOBaTh, uTo [IpaBuia cCOOTBETCTBYIOT

* Crenmansuprii T0KIaN Bropo IlpencraBurenss OBCE mo Bompocam cBo6oasr CMU: Axkpenuramys *KypHAIUCTHKH B palioHe
OBCE. HaGitonenus u pekomennanuu. CM. TekeT Ha pyc. s13. http://www.osce.org/node/22066. C. 7.

46 Tlonoxxenne «O6 aKKpeAUTALMH KOPPECHOHICHTOB CPEACTB MacCOBOil HH(OPMAIIMK HHOCTPAHHBIX TOCYAapCTB Ha
teppuropun Pecriyoiku Tamkukuctan» (nanee-Ilpasuna). YTeepsxkaeHo [locranosiennem [pasuresnbcrsa PecmyOamku
Tamxukucran ot 27 staBapst 1995 r. N 108. Cwm. Tekct Ha pycck. s13. Ha opunuansHoM caiite MUJL Pecrryommkn TapkukucTan
http:/Aww.mfa.tj/index.php?node=article&id=125
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MEXJIYHAapOAHbIM cTaHAapTaM o0 akkpenutauuu. OHM TakXke HE COJAep’KaT MEXaHU3MOB,
yCTaHaBJIMBAIOUINX KPUTEPUH U TApaHTUU aKKpeAUTALMH. B 4acTHOCTH, B OTHOLIEHUH OTKa3a B
akkpenutaruu co croponsl MU/, IlpaBuna ccbuialoTCsi Ha HECOOTBETCTBUE TPEOOBAHUSIM
cratbu 12 neiicTByromero 3akoHa, KOTOPYIO TPYIHO MPUMEHUTh K PEXHUMY aKKpeAUTaluu
MHOCTPAaHHBIX JKYPHAJIUCTOB, IIOCKOJIbKY OHA TMOCBAIIEHAa OTKa3zy B peructpamun CMU.
[Ipexpamenue akkpeautanuu, corimacHo 1. 14 [IpaBui, MOXeT OBITH OCYIIECTBICHO 3a
HapyleHue 4acTu 3 ctatbu 33 geicTByromniero 3akoHa (KOTopas ObUIa MCKIIIOYEHA B PElaKLIUU
3akona ot 10 mas 2002 roga Ne 38), a Taxke Ha ocHoBaHum ctareii 19 u 20 MIIT'TIII. B sTom
KOHTEKCT€ Ba)XHO OOpaTHTh BHHMMAaHHE, YTO JaHHBIE CTaTbU HE KacaloTCs BOIPOCOB
aKKpenuTaluu. boaee TOro, MexayHapOAHbIE JOKYMEHTBI UCXOIST U3 TOTO, YTO IpeKpalleHue
(aHHYTMpOBaHUE) AKKPEAUTAIIMY SIBIISICTCS KpaltHEH MEpOii.

B Cnemumansnom poxmnane bropo Ilpencrasutenss OBCE mo Bompocam cBob6oast CMU
yKa3bpIBaeTcs, 4ro: «[IpaBUTENbCTBA JOJDKHBI OOJIETYUTH pPAOOTY JKYPHAIUCTOB, IPHUHSB
IpOLEeNyphl, MO3BOJAIOIIME JKypHaJIucTaM paldoTaTh B IPUHUMAIOLIEH CTpaHe, BKIJIIOYas
CBOEBPEMEHHYIO BblAauy Bu3»47. UM Mbl Takke peKOMEHAyeM OTMEHHUTh TpeOoBaHHE 00
akkpenutauuu B MUJ1 115 TeX MHOCTPAHHBIX KYPHAIUCTOB, KOTOpPBIE IPUOBIBAIOT B CTPAHY Ha
KOPOTKHUU IIEPUOL.

[Tonoxxenne yactu 2 craThu 32 3aKOHOINPOEKTA, Pa3pelIaroliee Co3AaHue MPEACTaBUTEIHCTB
uHoctpanHeix CMU, a Takke MEXKIYHAPOAHBIX HWHMDOPMALNMOHHBIX AareHTCTB IO
corjiacoBaHui0 ¢ MuHHUCTEpCTBOM HHOCTpaHHBIX nen Pecnyonmuku Tamxukucran» (manee -
MMN/I) MOKET TPAaKTOBAThCS CIMLIKOM MIMPOKO. M XOTst MbI onmyckaeM BaxHyro poias MUJI B
3TOM TMpollecce, BaXKHO MPEIyCMOTPETb MeXaHW3M, TapaHTHPYIOIMii co3JaHHe
NPeICTABUTEIBCTB HHOCTPAHHBIX CMMU U MeKTyHAPOAHBIX HH(POPMALMOHHBIX ATE€HTCTB,
C TeM, YTOOBI UCKIIOYUTH OTKA3bl B IPOU3BOJILHOM MOPSIIKE.

3akoHONPOEKT B yacTu 3 ctaThi 30 ycTaHABIMBAET MPABO UMETh B 3apYOEKHBIX TOCydapCcTBax
cBoux KoppecnoHaeHToB aiusi CMU «c¢ pa3peinieHusl yNoJHOMOYEHHOr0 rocyIapcTBEHHOI0
OpraHay, 4To TaKk)Ke MOXET CTaTh MOYBOH IS 31M0ynoTpediennit B oTHomeHnu CMMU.

B »T0l1 cBsI3M MBI emie pa3 xoTenau Obl aKLEHTUPOBaTb BHHMaHHE Ha 0a30BOM JIOKYMEHTE
nestenpHocTh  OBCE - 3akmountensHoM akte CBCE, B COOTBETCTBMM C€ KOTOpPBIM
rocy/lIapcTBa-y4aCTHUKH TOCTAaBWJIM CBOEH IENbI0 «00JyierdaTh 0ojiee CBOOOTHOE W ITHPOKOE
pacripocTpaHeHne BcexX GopMm HH(OpManUH, MOOMPSATh COTPYAHHYECTBO B 00JacTu
uHpopMmanuu U oOMeH MH(popMalMeld ¢ JPYrMMHM CTpaHaMHU M yJIydllaTh YCJIOBHSI, B KOTOPBIX
KYPHAIUCTBl M3 OJHOTO TOCYNapCTBa-y4yacTHUKA OCYIIECTBISIOT CBOIO NMPO(ECCHOHATBHYIO
JIeATETBHOCTD B IPYrOM FOCYIAPCTBE-yIaCTHHKE» .

PexomMenganum:

o Pexomenoyemcsi ymouHums, 4mo IHCYPHANUCM UMeem npaso Ha 0ocmyn K 000l
ungopmayuu, HaAxoO0AWenucs HA XpAHeHUuUu UIU 6 PACNOPANCEHUU 20CYOAPCMEEHHbIX
0p2an08, OONNCHOCMHBIX AUy U UHbIX opeanuzayuil (@ He MOALKO K ouyuaibHuim
OOKYMEHmMam), eciu OHA He SGIAEmCs OXPAHAeMOU 3aKOHOM matinoll. Pexomendyemcs
npedocmasiams maxyr uHgopmayuro 6ecniamuo, NOCKOIbKY 3MO C6A3aHO C
UCNOIHeHUueM NPoPecCUOHANbHOU 0esaMeNbHOCIU JHCYPHATUCA,

47 CneuunanbHbiid goknan bropo Ilpencrasutens OBCE no Bonpocam cBo6oasr CMU: AkkpeanTtanus )KypHaIUCTUKU B paiioHe
OBCE. Habmonenus u pekomenaamuu. C. 7.
48 3axsrounTenbHbIi akT CoBelanus 1o 6e30macHoCTy 1 coTpyauudectBy B EBpone, Xenscunky, 1 asrycr 1975 roxa.
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e Pexomenoyemcs He oepaHuuusams npaso Ha oocmyn K uugopmayuu CMU u
3aKpenums 3mo npaso OJisk 6CexX HCYPHATUCTOSE,

e Baxcho Oopabomamv  MexamusM — ONEPAMUBHO20  NOAYYEHUS  IHCYPHATUCTNAMU
ungopmayuu 6 omuowenuu sanpoca u kpumuxu 6 CMHU coenacro @vluieu3snoxiceHHvim
3ameuanusm. Pexomenoyemcs ycmanogumv Mmexamusm onepamueHo20 OCHAPUSAHUSL
OmMKA308 8 NpedoCmasieHuu  UHGOpMAYuU  HCYPHATUCMAM U  HEUCHOJIHEHUs
00sA3aHHOCMU peazuposams HA Kpumuky. Baoicno esecmu xpumepuu HenpagomepHozo
omKasa u npedycmompems cucmemy dOMUHUCMPAMUBHBIX CAHKYUL,

® 3(11/141/[7}161 UCMOYHUKOB qubopMauuu — npaeo, a He 0053aHHOCMb IHCYPHATIUCNOB,
Komopoe peKOJweHc)yemc;z CKoppekmupoesanib 6 coomeemcmeul C U3JIOHCEHHbIMU 6blUUe
NpuHYyUnamu,

e Bajicno npedycmompemv 803MONICHOCMb PACNPOCMPAHEHUS. C8E0EHUll, HNONYYEeHHbIX
nymem OCYWecmeneHus CKpblmou 3anucu 6 CcOOmEemcmeuu ¢ blueyKa3aHHbIMU
PeKoMeHOayusmMu,;

e PexomeHnodyemcs nepecmompems Kpye 00A3aHHOCMEN JHCYPHATUCA 8 COOMBEMCMEUU C
BbIULEUTIONCEHHBIM, 8 MOM YUCTEe, U3bAMb 02PAHUYEHUS. 8 OMHOULEHUU OCYUIeCMBIeHUs
oHcypHanucmamu  «npocpammvl  desmenvnocmu  CMU», obazannocmu npeovasname
yoocmosepeHue HCYPHAIUCA U CO2NACO8bIBATNb UHMEPBLIO C €20 UCIOYHUKOM,

e BaosicHo npedycmompems peanvHblll MEXaHum odecneyeHus npaea Ha axKKpeoumayuro
JAHcypHanucmos, 6 mom uucie, unocmpannvix CMU, exnrouarowuii uemxue xpumepuu
axkkpeoumayuy,  NIOPATUCIUYHbIE — 2APAHMUU  ee  NOJAYYeHUs. U  YCMAHOBUMb
B03MONCHOCHb C80EBPEMEHHO OCNOPUMb OMKA3.

2.5. OTBeTCTBEHHOCTH 32 HApYyllIeHHe 3aKoHoAaTeIbcTBa 0 CMU

Mbl OAHO3HAYHO MPUBETCTBYEM 3HAYUTEIHLHOE COKpAallleHHEe OCHOBAHUIN HACTYILIEHUS
OTBETCTBEHHOCTH JIA KypHaaucToB u peaakuuii CMMU. B yacTHOCTH, MBI MOJJEPKUBAEM,
YTO B OTJIHWYME OT JACHCTBYIOIIEr0 3aKOHAa, TEKCT 3aKOHOMPOEKTa HE MpeaycMaTpUBaeT
OTBETCTBEHHOCTh 3a pacHpOCTpaHEHUE CBEIEHUM, NOpOYAIlIUX YECTh U JIOCTOMHCTBO
[Tpesunmenra (cratbs 34 3akoHa), a TAaK)Ke 3a HE3aKOHHYIO IMOATOTOBKY M PaCIpOCTpaHEHHE
nponykuun CMU (crathst 37 3akona). CripaBeIBO, 4TO 3aKOHOMPOEKT HE COACPIKUT TaKUX
(GhopM OTBETCTBEHHOCTH, KaK IIpEKpalieHHue WIM TpHOCTaHOBIeHUEe naestenbHocTH CMU,
MPU3HAHHBIX ~ MEXIYHAapOJHBIMU JIOKYMEHTAaMU HEAOMYCTUMBIMU B  J€MOKPATUYECKOM
obOmecTBe. BMmecTte ¢ TeMm, CyIIHOCTh HEKOTOPBHIX TOJIOKEHHUN MOXET OBITh HCTOJIKOBaHa
HeBepHO. Hanpumep, yacts 4 cratbu 10 3akOHONPOEKTA YCTAHABIMBACT: «IMKBHUAALMS CPEACTB
MaccoBOM HWH(POPMAIIMU OCYIIECTBISACTCS B TOPSAKE, YCTAaHOBJICHHOM 3aKOHOJIATEIhCTBOM
PecniyOmmkn  Tamkukucran». Mbl peKOMEHAYEM HE TPUMEHATh IMpaBHIIa MPEKPAIICHUS
opuandeckux i k CMU, B ToM uunciie B CBSI3M € TE€M, 4TO MpaBoBoil ctaryc CMMU otinyeH ot
MIPaBOBOT'O CTaTyca IOPUAUYECKOTO JIMLA, KaK YK€ MOAYEPKUBAIOCH HAMH BBIILIE.

Baxno, 4to 3akoHONpPOEKT B cTarbe 34 YyCTAHABIMBACT CIIy4al OCBOOOKIEHHSI OT
OTBETCTBEHHOCTH /ISl TJIABHOIO PeIaKkTopa M JKYPHAJHMCTa 3a pacnpocTpaHeHHe
uHpopmanuu. Bmecre ¢ TeM MBI pPEKOMEHAYeM JOIMOJHUTH TMEpPeueHb CYOHEKTOB,
OCBOOOKTaeMBIX OT OTBETCTBEHHOCTH, BKIOUYMB B Hero pegakmuio CMMHM. Taxke
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HEONMpaBJAaHHO M3BATO U3 CIy4aeB OCBOOOXKIEHUH OT OTBETCTBEHHOCTH OCHOBAHME,
MOCBSIIIEHHOE A0CJO0BHOMY BOCIHPOM3BeAeHHI0 0(PMIHAJBHBIM BBICTYIJICHHI J1eNyTaTOB, a
TakkKe O(QUIUAILHBIX BBICTYIUIEHHI TOJKHOCTHBIX JIHIl TOCYJAPCTBEHHBIX OPraHoOB,
opraHu3anuii ¥ o0IIeCTBEHHBIX 00beauHeHuit (cM. gacTh 3 craThu 35 3akona). Kpome toro,
C Y4ETOM JIOTUKH 3aKOHOIPOEKTA, yJAJISIOIIEr0 CYyIECTBEHHOTO BHUMAHKUE BOIPOCAM JOCTYyIa
CMU k wuHbOpMAIIMM © OJKYPHAJIUCTCKOMY 3allpocy, MbI PEKOMEHIYyeM 3aKpeIuTh
O0CBOOOXKJICHHE OT OTBETCTBEHHOCTH 34 PacCHpOCTPaHEHHe CBedeHHil, colep:KAIIUXCH B
OTBeTe HA 3ampoc 0 NpeAocTaBjeHUM MHGOpPMAUM MM B MaTepuaJje, NMpeacTaBJIeHHOM
KaK oTBeT Ha kputuky B CMU.

BaxHo, uro wacte 3 cTaThu 2 ACKJIAPUPYET OTBETCTBEHHOCTbH JUIS JIIOOBIX JIMI, B TOM YHUCIIE,
opUIIMATBHBIX JIUI[ TOCYIApCTBEHHBIX, KOMMEPYECKHX, TOJUTUYCCKUX U OOIIEeCTBEHHBIX
CTPYKTYp 3a yllemJieHHe cB0OOAbI cJ10Ba B Ji1000il ¢opme, BkIo4as Takue (OpPMBI, Kak
BMEIIIATEILCTBO B MPOGECCHOHATBHYIO  JIESITCIBHOCTh  pPEJaKIMH  CPEACTB  MacCOBOM
uHpOpMalUK, HE3aKOHHOE NPUOCTAHOBICHHE WJM IMPEKpaIleHUue JesATEIbHOCTH CPEICTB
MaccoBoi wuHpopmaruu. PexomeHayercs ydecTh, YTO BMEMIATEIBCTBO MOXET OBITh
OCYIICCTBJIICHO U B JOCATCIBHOCTH )KypHa.TII/ICTa, a HC TOJIbKO PpCOaKIUU. B IICJIOM MBI
BBIHYKJICHBI OTMETHUTH, YTO IMOCKOJBKY JaHHAs HOPMa COACPKUT OTCHUIKY K JCHCTBYIOIIEMY
3aKOHOAATCILCTBY, TO B OTCYTCTBUC PCAJIBHBIX MCXAaHU3MOB IMPUBJICUCHUS K OTBCTCTBCHHOCTU
3a yIieMJICHHE CBOOO/IBI CJIOBA, OHA CITIOCOOHA CTaTh JEKJIapaTUBHOM.

MBI NOpPUBETCTBYEM CYIIHOCTh YCTPEMJICHHH, BBIpAXEHHBIX B dyacTsax 3-4 crateum 17
OTHOCUTEIILHO BOCHPENSTCTBOBAHMS pacnpocTrpaHenus npoaykuuu CMMU, a Takxke oTkasza
OT pacmnpocTpaHeHHs HH(OpPMALUM MO MOJUTUYECKUM MOTHBaM, BMECTE C TEM JIaHHBIE
(GOpPMYITUPOBKH HYKITAIOTCS B JOpaOOTKE C TeM, 4YTOOBI 00ECIednTh pPeaau3aldio CTOJb
BaYKHBIX IMOJIOXKEHUN Ha MpakTuke. Mbl MoA/iep:KUBaeM MOJOKEHUE O TOM, UTO U3BSATHE THpPaxKa
WIM €r0 4YacTH HE JIONMYCKAaeTCs MHAaue KaK Ha OCHOBAHMM BCTYIUBIIETO B 3aKOHHYIO CHITY
pemienust cyaa (dacte 3 crarbu 17 3akoHompoekTa). TeM He MEHee, B LEJIOM OTHOCHTEIBLHO
BOCHIPEIIATCTBOBAHUSL  pacmpocTpaHeHus  mnpoaykumu CMM  BaxHO  MpPeayCMOTPETh
JNEWCTBEHHBIA MEXaHU3M, BKIIOYAIOIIMN HE TOJBKO 3alpeT Ha M3bATHE KYPHAJIMCTCKUX
MAaTepPHUAaIOB, HO H HA 00BICK PeJaKIIMOHHBIX MOMeleHnii 6e3 cynednoro opaepa. OH MOXKET
BbIIaBaTbCAd CY/IOM TOJBKO B CiIydae aOCOJIOTHOM HEOOXOAMMOCTH TIpPHU PpaccieloBaHUU
TSOKKOTO TPECTYIUICHHS WITH IS 3aIUTHI JIUIA, OOBUHSIEMOTO B COBEPIICHUU MPECTYIICHUS, U
TOJIBKO B TOM ClIydae, €ClM aHaJIOTMYHBIE JI0Ka3aTeIbCTBA HE MOTYT OBITh MOJYYEHBI APYTUM
MyTEM.

Takke CTOMT OTMETUTBH, YTO HEB3HMpas HAa YCTAHOBJIEHHYIO B 3aKOHOMPOEKTE OOA3aHHOCTH
pearupoBanuss Ha KpuTuky B CMM, B TekcTe OTCYTCTBYET MOJIOKEHHUE, IMO3BOJISIOIIEE
MPUBJICKATb K OTBCTCTBCHHOCTH JIUI], HC UCIIOJITHUBIIHX 3TY 06H3aHHOCTB.

Bei3piBaer Bompockl TOT ¢akT, 4TO K 3JI0ynoTpedJeHHsiM CB0O0OM0I cJjoBa cTaThsi 6
3aKOHOIIPOEKTAa OTHOCHUT CIIMILKOM IIMPOKHUM KPYr AEUCTBUM, KOTOPbIE UMEIOT PA3HYIO CTENIEHb
obmectBeHHon omacHOCTH. M xots CMU neiicTBUTENHRHO TPAaIWIIMOHHO PYKOBOJICTBYIOTCS B
CBOEH JEATENbHOCTH MPUHIUIAMU O0BEKTHBHOCTH U TOYHOCTH MH(OPMALMHU, HAPYIICHUE
ATUX MPHUHIMIIOB HE MOXET MPEACTaBIATh 3JI0ynoTpeldiaeHre cBOOOJOM coBa, Kak 3TO
BBITEKAET U3 COJACPKAHUS KOMMEHTUpPYeMO# ctathbu. KpoMe Toro, 3aKkOHONPOEKT BBOAUT TaKUE
pacIiIbIBYATBIE TOHATHS KAK «CONMAJBbHAS BPaXIa» WIM <«IpoNaraHia M pexkjgama
0€e3HPABCTBEHHOI'0 M AaMOPAJIbHOI0 00pa3a sKH3HW», KOTOPhIE OTCYTCTBYIOT B JIEHCTBYIOIIEM
3aKoHE U MOTYT TPAaKTOBAThCS CIUIIKOM MIMPOKO. OTHECEHHE K 3JI0YMOTPEOICHUSIM CBOOOI0M
CJIOBAa TaKUX JEUCTBUH, KaKk MyOJUKAIMA MATEPHUAJIOB CJIeJICTBUS MU MPeIBAPUTETbHOI0
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pacciiel0BaHus U MpeJIBAPUTEIbHOE pa3rialleHue pe3yabTATOB KOHKPETHBIX JeJsl, TaKKe
MIPEJICTaBISIeTCS HaM YPE3MEPHBIM.

Kak 3moynorpebneHue cBo0om0N ciioBa 3aKOHOMPOEKT TaKKe KBATH(PHUIIMPYET NMPHU3BIBBI K
COBEPIIEHHUIO YrOJIOBHOrO [esiHUSl, a TaKXke MNPHU3bIBBI K TePPOPUCTHYECKOH M
IKCTPEMHMCTCKONH  JesiTeIbHOCTH, KOTOpble, 0€3yCIOBHO, TMPEIACTABISIIOT  BBICOKYIO
OOIIIECTBEHHYIO OMACHOCTh. BMecTe ¢ TeM MOJOXEHMs, CBSI3aHHBIC C HUMH, BaXKHO JETAIBHO
npopabotate. B cBs3um ¢ yem bropo IlpeacraBurenss OBCE mo Bompocam cBo6oasr CMU
Bblpaswio B cBoeM «MHpopmanmonnom smctke» 3a 2012 rom  ycTpemiieHHe
MIPOTUBOACHCTBOBATh TaKUM CEPbE3HBIM YIrpo3aM CBOOOJI€ BBIPAKEHUS MHEHUS, KaK MOMBITKU
«OpraHOB BJIACTU KJIACCU(ULUPOBATH OCKOPOUTEIbHBIE WM KPUTHUYECKHUE BBICKA3bIBAaHUS U
CYXKIICHHUS KaK [POSBICHHE OKCTPEMHU3Ma» HIIH «Pa3KUTaHUs HCHABHCTH U BPAXKIBI» .

B MexnayHapomHBIX JTOKYMEHTOB HEOJHOKpPAaTHO BBIpaKajaCh MbBICIb O TOM, YTO
OTBETCTBEHHOCTh 32 PACHPOCTPAHEHHE CBEJAEHM, COAEpPKAIUX TOCYyAaPCTBEHHbINH CeKpeT
WIH HHYK OXPaHSIeMYH0) 3aKOHOM TaiiHy (KOTOpOe Tak)e OTHECEHO 3aKOHOIMPOEKTOM K
3M0yNOTPEOICHUSIM CBOOOION CJIOBA) B MEPBYIO OYepelb JEKUT HA JOJDKHOCTHBIX JIUIAX U
rpakJaaHax, B OOS3aHHOCTH KOTOPBIX BXOJWT 3allliTa TakoW TaliHbL. B TO Bpems Kkak
)KypHa.HI/ICTBI nJIn pel[aKLII/I}I, €CJIM OHMU HE JOaBaJln KOHerTHBIe O6H3&TCJII:CTB3. 0O €€
HepasIrJalleHn M He ObUTM O3HAKOMJICHBI ¢ TAaKUMHU CBEICHUSIMH B PE3ylbTaTe CIEIUATBHO
oopMiIeHHON TpoIexyphl, 3a4acTyl0 HE MOTYT KBaIM(UIUPOBATh, SBISAIOTCS JIH
pacmpocTpaHseMble UMH OOIECTBEHHO 3HAYMMBIC CBEJACHUS TOCYJAPCTBEHHOW TAaWHOW WIIN
HET. DTO Ba)XHO YYECTh MPHU AOPAOOTKE JAHHOTO TOJIOKEHUS.

WM x0T B 1IETIOM TOJIOKEHHE O 3JI0YMOTPEOIIEHUH CBOOOION CIIOBa MOXKET OBITh HAIPaBJICHO Ha
3aIUTY CBOOOBI BRIPAXKEHUS MHEHHH M CIIOCOOHO KoppemupoBaThesi co crarbeit 20 MITITII,
€ro BCTpaMBaHME B 3aKOHONPOEKT PEKOMEHIyeTCcs AeTadbHO Npopadorarb, Kak B
OTHOLLIEHUHU TepevyHs1 HApylIeHuid U uX GopMyJIMPOBOK, TAK U B OTHOIIEHHH MeXaHH3Ma
YCTAHOBJIEHHS OTBETCTBEHHOCTH M FrAPaHTHI 3aIIUTHI.

Pexomenpanuu:

e PexomeHnoyemcsa He NpumeHamb HOPAOOK auxkeuoayuu topuoudeckux auy k CMU.
Ipexpawenue CMHU sensemcs kpaiinei ¢hopmoti, HeOOnyCmumou 8 0eMOKPAMUYecKom
obwecmee;

e Pexomenoyemcsi OONOJHUMDb Cmamoio o) cayqasx 0c600021COCHUA om
OmMBEemMCcmeeHHOCMU ~ 3d  PACNPOCMPAHeHue  uHpopmayuu 6 CoOmEemcmeuu ¢
UBTLONCEHHBIMU PEKOMEHOAYUAMU,;

e Baoicno npedycmompemb YemKUl MexaHu3m npuejiederud omeemcmeerHocmu  3a
emeuamenbcmeo 6 I’lpO(peCCuOHCIﬂbHle HCYPHATIUCMCKYIO aeﬂmeﬂbHOCMb, 61('.71}0"!61}01/{41412
cucmemy C(JHKI/;MZZ;

o Pexomendyemcsi OONOIHUMb HOPMY O BOCHPENsMCMBEOBAHUS PACHPOCMPAHEHUS.
npooykyuu CMHU 3anpemom Ha 00bICK peoaKyuoHHbIX NOMeWeHull u chopmuposans
MEeXaHUu3M NpusieyeHuss OMeemcmeeHHOCmuY 3d ee HapyuleHue, 8KIIYaWULl CUCTeMmy
CaHKyui,

49 Yndopmarmonnsiii mictok bropo Ipencrasurens OBCE no Bonpocam cBo6oas1 CMU «ITouemy cBoGoaubie CMU
uMeroT 6outbinoe 3Hauenne», 2012. CM. MOTHBIN TEKCT HAa PyCCK. 513. Mo aapecy http://www.osce.org/ru/fom/31231
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Baocno  npedycmompemsv  uemkuil Mexau3zm npusieueHus OmeemcmeeHHOCmU 3d
HeUCnoiHeHue O00A3AHHOCMU peasuposams HA KPUMUKY, GKIIOUAWUL  CUCTHEMY
CaMKUUL,;

Baoicno nepecmompems nonodxcenue o 3noynompednenuu c6060001u c1068da 8 OMHOUleHUU
nepeuHs HapyuleHutl u ux Qopmynuposox, a makaice chopmuposams 4emxutl MexaHusm
VCMAHOBNIeHUs. OMBEMCMBEHHOCIU U 2apaumuil  3aujumel 6 COOMBEMCmeUY ¢
U3BTIOHCEHHBIMU PEKOMEHOAYUAMU,

Pexomenoyemcs ycmanosums, umo 3a paserauienue 20CYyOapCMEEHHOU U UHOU
OXpaHAeMOU 3aKOHOM MAlHbl OMBEEenCmMEeHHOCMb Hecem JUYo, Komopoe 0asdajlo
00s3amenbcmeo 0 ee HepaselauieHuu U OblIO0 O3HAKOMAEHbl ¢ MAKUMU C8EOCHUIMU 8
pesyivmame CReyuanbHo 0QOPMAEHHOU NPOYeOYPbl.
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Analysis of the Programme on the Transition from Analogue Terrestrial Television to
Digital Terrestrial Television in the Republic of Moldova

Recommendations

The preparation of the Programme is a good step in the planning of digitali zation and needs
to be followed by an open discussion and a real possibility for interested parties to exchange
their opinions and discuss all aspects of the Programme. The importance of timely changes
to legislation must be stressed.

The Programme is generally well written and based on research and statistics. However, its
main problem is the unclear incentives for various stakeholders to bear the considerable
costs incurred by the digital switchover. This should be considered more carefully and

clearly outlined in the final document.

Where the Programme discusses various options for practical arrangements, there is a need
for the appropriate bodies to make such choices soon and offer clear suggestions on
what to choose and why (rather than just enumerating possible choices).

It is essential to take a citizen’s perspective and concentrate on the actual accessibility
of digital broadcasting to the audience, which includes the issue of the receiving equipment.
The social aspects need to be considered ; primarily the question of financial support to
acquire decoders. There needs to be a clear and transparent plan on how the support can be
given, to whom and based on what criteria. It is important that people are not cut off from
broadcasting while, at the same time, the support should not be too burdensome for the state.

It may be necessary to financially support broadcasters to ensure that plurality and diversity
do not suffer if broadcasters are not able to pay for the transition. Such support must
be proportional and non-discriminatory. The Programme does not deal with this issue.

The costs of digitali zation should not be unduly borne by citizens, so certain price controls
or similar measures should be considered, at least for the transition period. If there are
no incentives or realistic ways for diff erent parties to cover costs, there is a risk these will
be passed on to end users.

The process for licensing should ensure that a diverse range of channels is available.

The proper legal basis and regulatory oversight are needed to guard against
possible competition restrictions, obligations for private parties to enter into
agreements, and to regulate pricing and conditions of access to transmission facilities.

The question of the legitimate expectations of existing broadcasters needs to be considered.

This may need more careful formulation and extensive discussions with broadcasters.

The Programme could additionally specify the importance of politically and financially
independent public service broadcasting with high-quality and objective programming.
Moldova should guarantee the fundamental role of public service mediaand make it
universally accessible after the transition has been completed.
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Executive Summary

Developing a digitalization plan is in line with the best international practices. The planned
switchover date in Moldova, 17 June 2015, meets its international obligations, but only at the
latest time possible, so the tight timetable must be strictly followed. Moldova opts for the
MPEG -4 technology, which is appropriate. The Programme states that digitalization will
lead to the development of a digital economy. The change-over process creates costs for
all concerned and the development of this economy may take time and be problematic, so in
the transition period state incentives may be needed . Such incentives are not properly reflected in
the Programme. It is commendable that the need to create an attractive market is mentioned,
as the market should primarily deal with providing digital programme content (with a role
for the public service bro adcaster), decoders and access to platforms as well as other digitali
zation issues. However, the market is likely to be imperfect and state measures may be needed to
make it function.

The Programme refers to the statistics on the structure and characterist ics of the population, as
well as to the types of access to broadcasting and the number of households that will need
special receiving devices. The penetration of cable and satellite is not very great so many people
will need them and the financial support to provide them must be determined soon. The
Programme contains detailed information about broadcast content providers, but it is weak on
explaining how the digitalization will be able to make content more diverse and pluralistic.
The planned gradual intr oduction of channel allocations is good but allocations for regional
areas appear to limit the current number of regional broadcasters. It is not explained if and how
this will be dealt with to avoid negative consequences.

The Programme is not clear on how broadcasters will be able to carry the costs of the switch -
over. Especially for small regional broadcasters this will be a challenge. The reference to
broadcasters” own funds and no extra cost for the state may be overly optimistic. Sharing of
infrastruc ture and similar measures will most likely not be sufficient to reduce expenses.
Determining the price of network use is essential and regulatory oversight is also needed.
Market players should be free to operate to the maximum extent, but the regulator must step in
to ensure that a fair result is obtained.

Various entities affected by digitali zation are highlighted: content providers, network operators,
retail companies; and audiences. The separation between content providers and transmission
facility providers (multiplex operators) is important: If they are part of the same legal entity,
separation of financial issues, including accounting matters, is essential and must be
legislatively mandated. The cost of creating and operating a multiplex, as well as other costs for
broadcasters , may be significant . This shows the need for support or incentives. The objective to
minimize the costs is mentioned along with the need to let market players enter into voluntary
agreements on how infrastructure is used, wi th compulsory measures imposed as a last resort.
However, it is unclear whether such initiatives will be sufficient.

There is no general need to amend all communications legislation because of the digitalization
but, at the same time, existing laws and lic ensing systems must fit the new situation.
Legislative changes must be made in a timely and orderly fashion and regulatory authorities
must have the proper legal authority upon which to base licensing decisions, as well as the
requirements for infrastructure- sharing, spectrum management and other issues.
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Introduction

As the Representative on Freedom of the Media points out in the Foreword to the OSCE

Guide to Digital Switchover (Vienna, 2010)* “If carried out properly, the digital switchover
can safeguar d human rights, including freedom of the media and access to information. If all
parties involved in the process co-operate, including broadcasters, producers, resellers and
consumer associations, the result is a media landscape that protects plurality of opinion and
freedom of expression. ” In addition to pointing out the potential benefits of digitali zation, this
statement includes several important points, such as the need to carry out the process properly
and the need for co -operation of all concerned parties.

One of the risks of digitali zation is that it may, due to the costs and complexity of the process,
lead to monopolization and a reduction in the number of broadcasters instead of increased
plurality and diversity, especially in the transitional phase.

Broadcast policy and digitali zation are recognized as part of general economic, social and
industrial policies of the country, according to the Programme on the Transition from Analogue
Terrestrial Television to Digital Terrestrial Television [in the Re public of Moldova]
(hereinafter “the Programme”). This is the correct approach and should be commended. Digitali
zation should not be viewed in isolation if the benefits of this new technology are to be fully
used.

This analysis generally but not totally follows the structure of the Programme and is based on
the English translation of it, provided by the Office of the OSCE Representative on Freedom of
the Media. The laws mentioned in the Programme have not been analy zed separately.
Recommendations are made and passages where there may be need for more clarity are pointed
out. Many of the suggestions should be helpful in the implementation of the Programme, rather
than just analyzing the details.

General Provisions

One important step in digitalization as pointed out by OSCE and by the Council of Europe is that
there has to be a proper plan. The analyzed document meets this requirement.

It is correctly pointed out in the Programme that the obligation to switch over to digital
is an international obligation, thus there is no choice of whether the change should happen or
not, but how to effectuate the change. The possibilities provided by the new technology and
respect for customer needs are mentioned. Digitalization will lead to improvements for all,
but the transition may be complicated. The date, 17 June 2015, meets international obligations
and is, hopefully, realistic. It is better to select a realistic date than one that cannot be adhered
to. However, the date latest possible under the international obliga tions, which means that the
timetable is strict, which is not ideal. Certain hurriedness may be expected.

* http://lwww.osce.org/fom/73720 (English); http://www.osce.org/node/73721 (Russian)
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The Programme expresses the presumption that the digitali zation will lead to the development
of a digital economy, which is noteworthy. This is indeed to be hoped for but, at the same time,
it must be admitted that the change-over process entails costs for all concerned and the
development of a digital economy may thus take time and be problematic. It is essential to point
this out that in a transition al period various state incentives are needed to get the digital
economy started. Th ese incentives can be state aid, concessions and so on. Since digital
terrestrial television as a channel for interactive administrative services, it is important to monitor
the penetration of the new medium because it can be a channel for essential services.

It is positive that the Programme and the decision accompanying it specifically mention the
market and the need to create an attractive market. Indeed, it should primar ily be the market
that deals with the provision of digital programme content (with an important role maintained for
public service broadcasting). The market also should dictate distribution of decoders,
access to platforms for broadcasters as well as all other elements of digitali zation. At the same
time, it must be recalled that the market is imperfect and may not be able to provide everything
at a reasonable price. The need for state intervention should be limited in time.

Competition laws need to be taken into consideration when designing any intervention in the
market. However, this does not mean that competition law s prevent support to broadcasters.
There are many current examples of support in the form of state aid or other measures. Such
measures are examined under competition legislation and there are a number of cases from the
European Union on the issue. These cases show that under best European standards the
proportional and non -discriminatory nature support is essential.

The Programme contains statistics as a basis for considerations on how many people will need
special receiving devices. As penetration of cable and satellite is not very deep and many
people will need new devices. The Programme correctly points out the importance of
considering the structure and characteristics of the population as well as types of access to
broadcasting. From this basis, correct suppositions must be made and followed up on. It will
be necessary for most households to get new television receivers — 95 percent according to the
report. The cost for th ese devices may be prohibitive in a predominantly low-income country.
This is one of the main challenges of digitali zation, as this new technology should not limit
access to broadcasting.  Cable, satellite and similar technologies had a penetration of 22.5
percent in 2011, which means that more than three -quarters of the population need new
equipment . Moldova is not a wealthy country and it can be assumed that many people will not
be able to afford the cost of new equipment without assistance. As mentioned in the Action
Plan, planning for assistance is important and should begin very soon. It is known from other
countries that it is not easy to decide how and to whom assistance should be given as regular
considerations of so cial security support and similar may not be appropriate.

Broadcast content providers

The Programme contains detailed information about broadcast content providers, their coverage
area, ownership and other information. There are currently only four nati onal stations, 14
regional stations and 17 licences have been awarded to local stations. Apart from the public
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service broadcaster , TRM, content is mainly focused on entertainment and contains a large
proportion of rebroadcasting of content from neighbouri ng states. Specialized channels have
problems breaking into the market. It is positive that the plan is based on information about the
current situation, but problematic that it does not explain how digitali zation will be able to help
to make content more diverse and pluralistic. The Programme states that investments into
broadcast networks have substantially increased recently, but it does not state what these
investments were used for, in particular, if they were allocated to preparations for
digitalisation.

The plan is to have seven free-to-air channels on the first multiplex. This represents an increase
of the existing number of nationwide channels and can be regarded as an improvement. It is
important that there is an improvement so that the benefit is felt. The way to select the
channels varies between countries — it may be done by the state, by the regulator in different
processes or by the multiplex operator according to market principles. Some regulatory
intervention in the beginning may be necessary to ensure a diverse selection. There needs to
be an objective and non -discriminatory manner in which to do this. The issue is connected with
the need for broadcasters to be able to carry costs and the question of dealing with existing
licensees.

One essential element of the Programme is how broadcasters will be able to carry the costs for
the digital switch-over. This is not addressed in the Programme. Especially for small,
regional broadcasters this will be an important challenge. Reference to using their own funds
without state aid appears to be overly optimistic. Sharing of infrastructure and other such
measures will most likely not be enough to cover extra expenses. There is always a danger with
digitali zation that some broadcasters are not able to afford the switch and, as a result, plurality
and diversity are actually reduced at least during the transition. The fact that the number of
regional channels will be reduced, according to the Programme, illustrates this risk. The
number of national chann els will be increased so there are various possibilities to ensure
plurality and diversity and a positive situation for both audience and broadcasters, but in the
current Programme it is not set forth if and how such positive effects will be achieved.

The Programme states that it is a problem that only two digital terrestrial television transmitters
are being tested by the main owner of broadcast transmission facilities. The urgency and
importance of an upgrade and change of transmission systems is well recognized in the
Programme, so what is needed now is to act rapidly and decisively to deal with the issues
identified.

Technical Issues

This analysis does not analyse technical solutions, so only a few general comments are made on
this matter. Moldova opts for the MPEG-4 technology, which is appropriate. Only the
very early digitalizing nations opted for MPEG -2. MPEG-2 is not compatible with MPEG-4
whereas the other way around they are compatible. There is thus no reason to now use less
advanced technolo gies and at the same time there is no reason use even more advanced
technology since it will be more expensive. Also, there are many benefits from using the same
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technology as that is used in other countries. This permits a larger market for decoders and o ther
equipment.

The Programme appropriately points out the different groups affected by digitali zation,
such as content providers, network operators, retail companies and, of course, the audience.
The Programme correctly sets out different possible models for co-operation between the
affected partners but apparently without making a choice or pointing out what is most likely to
be the selected model. As time is short, it will be necessary to quickly involve all concerned
partners in deciding exactly how to proceed. The choice is up to every country ; even among
EU Member countries there is no required model and the choice depends on, for example,
what the organizational situation for analogue broadcasting transmission was already in
the country (separate transmission companies or broadcasters owning facilities). However
(as the Programme correctly states), the separation between content providers and transmission
facility providers (multiplex operators) is important, so if they are part of the same legal entity,
laws requiring a separation of business activities, including accounting matters, is essential and
legislation must require this.

The fact that there is a transmission company that serves different broadcasters may be a positive
thing as the digital landscape is such that content providers normally do not own their
infrastructure. Th is can facilitate the management of the new structure. The fact that
infrastructure needs to be moderni zed is correctly pointed out in the Programme and it
stipulates that t he infrastructure company will be charged with creating the first multiplex. The
Programme says that it should “take over and transmit in transparent economic and non -
discriminating manner the national public TV stations, as well as the existing private providers
of television and multimedia services with a significant coverage and audience index”. The
key words here are “take over”. However this is done, it must take into consideration
legitimate expectations and any property rights of the broadcast statio ns (public or private).
It is possible that the wording refers to providing a service only but, in any case, the process
must be transparent and non-discriminatory as stressed in the Programme.

The cost of creating a multiplex and for using it and other costs may add up to significant
sums of money, which underlines the point made about the possible need for support or some
other incentives. One positive aspect of the Programme is that it insists on the need to use
existing infrastructure and to encourage exchange and sharing of facilities. Indeed, such co -
location and sharing may be made compulsory, but should in that case follow only after
consultations and after the parties have had the chance to agree on terms among themselves and
the regulator stepping in only as a last resort. In the Specific Programme Objectives , the
objective to minimize costs is mentioned as well as the important principle to primarily let market
players enter into voluntary agreements on how infrastructure is used, with compulsory measures
imposed as a last resort. But it is less clear if such initiatives will be sufficient.

The price of network use is essential and here regulatory oversight is needed. The words in the
English translation of the programme, that it should be “regulate d strictly by relevant Government
authorities ,” can have a double meaning, but it is presumed here that the phrase refers to the
need for a proper and effective regulatory oversight rather than for detailed and strict content
of the regulations. Market players should be able to decide matters as much as possible, but the
regulator must step in to ensure that a fair result is obtained. As it is mentioned in the
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Programme that the legislation is harmoni zed with the EU Directive 2002/21/EC , it should be
possib le to safely presume that the words indeed refer to proper regulatory oversight of market
players as reflected in that Directive.

The importance of the retail companies providing the equipment is pointed out. Interoperability
and standard setting is ge nerally according to best European practice to be made by the
market, with minimal interference by regulators. Only if the market does not function in this
respect it may be needed to intervene since interoperability is essential for the choice of users. A
large market (because the standards are the same in other countries) makes it more attractive for
companies and should help ensure that decoders of different prices are available on the market,
so that most people can afford them without special support. This has worked quite well in
many of the European states that have digitalized.

Requlatory framework

There is no need to change broadcasting and communications legislation in general because of
digitalization, but it is very important to ensure that the existing laws fit the new situation.
The Programme highlights a current licensing system that is not well suited to digital
broadcasting. Changes to the law must be made in a timely and orderly fashion to coincide with
decisions on digitalization. The urgency and importance of regulatory changes are highlighted
in the Programme and this can only be underlined: Changes that permit digitalization must be
prepared and passed into law very soon. The regulatory authorities must have the proper legal
basis for licensing decisions in the digital environment as well as for infrastructure sharing,
spectrum management and other issues.

The author of this analysis has on various occasions analysed Moldovan broadcast legislation and
one of the issues pointed out was the importance of a coherent system where applicants do not
have to apply to multiple bodies for permits. Here no analysis of the legislation referred to in the
Programme is made, but the same general comment can be made: It is important that the various
bodies involved have a coherent and well -functioning system for co -operation so that applicants
do go through overly bureaucratic procedures. The necessary regulatory changes caused by
digitali zation can be an opportunity to improve the regulatory system, but it is important to
note that such improvements are not automatic and digitali zation should not be seen as a way to
deal with other possible problems in the broadcast field. Other reforms should continue as well.
In digital broadcasting, the licences for transmission and for content provision are separate.
However, close co-operation between different regulatory bodies (in countries that do not have
converged regulators) remains essential.

The Digital Plan and the Digital Dividend

The digital dividend, a possibility to fit much more content into the frequency spectrum for uses
other than broadcasting, is one of the key benefits of digitalization. To explain this should be an
important part of any public campaign because it helps people to understand why digitalization is
beneficial.
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The planned gradual introduction of the channel allocations is good. However, as mentioned
above, the number of allocations for regional areas appears to limit the current number of
broadcasters. It is not explained if and how this is intended to be dealt with to avoid the
negative consequences of existing broadcasters losing their possibility to broadcast. Also,
in this part of the plan, some statements are made on various possibilities in case different
solutions are chosen (i f DVB-T2 is implemented immediately) but without saying how and
when such choice should be made. With the tight timetable, everyone concerned needs to have
the parameters very soon.

Where the Programme mentions the use of available spectrum (a digital dividend) for
broadband especially in rural areas, it is not clear if the text refers to the EU decision on this or
if this has been decided also for in Moldova. Such use is good and may be very useful but it
needs to be seen in the context of the Moldovan sit uation, where demand for such access may
differ from many EU countries. The use of the digital dividend and balancing different uses of
spectrum should be appropriate for the country, with a forward-looking but, at the same time,
realistic perspective.

Problem Identification and Specific Programme Objectives

The SWOT analysis in the Programme is useful and highlights possible weaknesses and threats.
The possible limited capacity of government and certain groups to do what is needed for real
access and the possible low interest from potential investors are seen as serious issues that are
considered from a practical standpoint. It appears that although they are highlighted in the SWOT
analysis, consequences are not drawn from this.

The enhancement of plurality and quality is mentioned (point 3 of the problem identification).
These are important goals and the diversity is important and not just a multitude of channels.
There is no automatic result that digitalization leads to new broadcasters and new content,
even if this is the desired longer-term result. It is important not to be overly optimistic about
the interest of market players alone in providing the kind of valuable content that is desirable,
especially given high costs during the initial phase. One important point: There should not be
overly high expectations on what can be achieved by regulation. The possibilities to demand
certain content through regulation are limited in a society with freedom of expression and free
media. Broadcasters can be required to have some types of programming (like news or
children’s programmes) to obtain a licence and the composition of free-to-air platforms can
require varied content, but there still have to be broadcasters that are able, interested and
available to provide content and the main decisions on content must be made by broadcasters.

As mentioned above, it is essential to take the public’s perspective into account and
concentrate on real, actual accessibility to digital broadcasting for individuals, which includes
the issue of receiving equipment. Point 6 in the problem identification is important. The social
aspects of accessibility to broadcasting need to be considered, primarily the question of
financial support for set-top boxes. There needs to be a clear plan on how the support can be
given, to whom and based on what criteria. The system must be transparent. It is important that
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people are not cut off from broadcasting while, at the same time, the financial contribution
cannot be too expensive for the state, which means that it needs to be carefully balanced. This
will be done by a working group (mentioned above and in the Action Plan), which is good, but
the work must start without delay.

In the list of specific programme objectives the same problem as ment ioned elsewhere, of
vague language (“establish ways” etc.), occurs. As time is short, solutions must soon be found.
This is not criticism of the content of the Programme, but an important indicator on how it must
be acted upon. Also the reference to market demand may be a bit worrying, as the markets for
digital technologies tend to take time to develop. In almost all countries the initial uptake has
been disappointing and the market may in fact not work until later, meaning there is a need to
consider ince ntives to “kick-start” the market.

For infrastructure and equipment, although the government in a democratic market economy
should not interfere directly with industry or prescribe prices, it can have a dialogue with the
industry to see what possibilities there are to lower equipment prices. Technical specifications
and standards should, to the extent possible, be adopted internationally to ensure the greatest
possible interconnectivity and possibility for goods to move freely in an international market.
Standards should be industry-led as much as possible. It is important not to lock the system
into standards when there is technological development, but to be flexible and open
to interoperability between standards. This can best be achieved by the industry itself.

People with special needs are mentioned in the Programme, but without any detail of
how the improvement will be made and how it will affect them.

Actions to be Undertaken

The list of actions is generally good and makes it easy to get an overview of the Programme.
The weaknesses are the same as those mentioned previously. What still lacks is a plan for
how to encourage various parties, especially private broadcasters, to invest in
digitalization. There are different examples from around Europe mentioned in The OSCE
Guide to Digital Switchover. These include significant cuts in operating licence fees paid by
commercial television companies. In many countries, including Finland and Austria, the
television licence fee paid by households was increased and the income to a large extent was to
be handled by the public service broadcaster. Other countries, such as Ireland and
Switzerland, turned down requests by public service broadcasters for such increases. The
principle of not letting the end-user cover too much of the costs must be kept in mind, as well as
the general economic situation of the country and the population.

Many countries have given some form of support to broadcasters, for example Italy, Sweden
and Germany (Berlin). The support of these countries has been the subject of scrutiny by
the EU competition authorities for possible abuse of competition rules. The European
competition organs ( the Commission and the Court of Justice) have found that support
to private undertakings for digitalization may be permissible, but must be carefully
weighed against considerations of proportionality, non-discrimination and real need for the
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support. If the aid is properly given, it may prove useful and help to create the desired market as
well as maintain plurality and diversity.

Annulling licences is another issue to be highlighted in the Action Plan. In this process,
legitimate expectations must be considered, especially if licences were given for a long time,
while at the same time it must be possible for development to continue. One common solution is
to allow broadcasters to broadcast digitally in the first multiplex composition. This appears to be
what is intended in Moldova, according to point 3.6 of the Action Plan. If this is not possible,
other ways to mitigate possible damage must be sought. If there will be room for the
existing channels and some new ones, the problems may not be major. But a number
of circumstances may jeopardize this: The broadcasters may not be able to afford the
transition; there may not be room for all of them or there may not be room for anything else,
in which case the audience will legitimately question to use of the process.

The plan of action concentrates on many different regulatory measures needed. This is good, but

at the same time there is a limit to what can be obtained by regulation, as the parties concerned
must be able to perform the roles expected of them.

Implementation Stages and Deadlines

The date of the switch-over should be realistic, but it needs to consider the date set by the ITU
while ensuring that there is near universal penetration before the switch-off. At the same
time, parallel transmission is expensive and the time for this should be minimized. As
mentioned, the timetable is and has to be very strict, as the proposed change-over date is the
latest date possible under ITU rules.

The idea of a tender for selecting channels is good, as is the idea of competitive bidding. The
emphasis on transparent, economic and non-discriminatory conditions is also positive. The
public service broadcaster is provided with the must-carry possibility, in line with best
European practice. Another positive point in the Action Plan (that could have been the
subject of more attention in the Programme) is the idea of associations for regional and local
broadcasters. It is however not clear if and how this can be made an obligation.

Expected Results, Monitoring and Assessment Procedures

The risk with digitali zation is that high costs means that there will in fact be fewer broadcasters
and thus less diversity and plurality. It is important that no one owner monopolizes the
market. Broadcasters that cater to special interests or regional and local broadcasters may need to
be supported in a transitory phase.

A weakness with the Programme is that it appears to underestimate costs and overestimate

possibilities to cover these through resources other than the state budget. Although it is a
commendable approach to primarily rely on the market, the market may for quite a while be
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imperfect and not able to carry the costs. Some more detail on how money will be found is
needed very soon. Public-private partnerships, preferential loans and other subsidies (under
state-aid rules), the use of foreign funding (grants or investments) and ot her measures may
all be considered, but this is a bigger task than what the Programme appears to presume.
There may be regulatory consequences of whatever solution is found, such as competition law
aspects or issues of rules for ownership of broadcasters (regarding foreign ownership or
concentrations).

The costs calculated may underestimate the work where there may be an indirect increase of
costs even in areas where no expenses as such are foreseen. Reduction or abolishment of the
licence fee (as suggested, 1.1) is a common measure to encourage transition, but it cannot be
forgotten that it means a reduction of income for the state, at a time when there are extra expenses.
If costs should be carried by broadcasters or house owners (like 3.6), incentives as well as the
real possibilities for them to carry costs need attention. Otherwise there is a risk that only a few,
large broadcasters can afford the process and that some housing areas would not undertake the
necessary work. There is a risk of a vicious cycle: Broadcasters cannot afford to digitalize and
pay for access to multiplexes, multiplex owners make no money and cannot make the
investments they are supposed to.

As for the system for monitoring and periodic comparisons, this is good and it is important to
ensure that such systems are properly implemented.
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Executive summary

In January 2012, Barbora Bukovska, Senior Director for Law and Policy with
ARTICLE 19 analysed the legal framework pertaining to the Communications
Regulatory Agency of Bosnia and Herzegovina (“the Agency”). The Agency is a
convergent regulator of Bosnia and Herzegovina, operating at the national level.
Specifically, the analysis focuses on the independence of the Agency in terms of its
operations, composition and finances and the overall compliance of the respective
legislation with international standards on freedom of expression.

International and European standards on freedom of expression set a number of
requirements through which the independence of the regulatory bodies should be
achieved. These include explicit legislative guarantees of political, operational and
financial independence and institutional autonomy of the regulator, a participatory
and transparent appointment process for its governance and managerial structures, the
ability to employ its own qualified staff, and sufficient mandate and power of the
regulator, as well as its public accountability and adequate funding. These
standards are used to review the independence of the Agency and its structures.

This analysis concludes that although the independence of the Agency is
proclaimed in the text of the Communication Law and there are many positive aspects
elaborating on this issue, specific guarantees of such independence are lacking
through other provisions. The analysis also makes a number of recommendations
on how these shortcomings of the legislation should be amended.

Summary of recommendations

ARTICLE 19 recommends the Government of Bosnia and Herzegovina to consider
the following:

e The Legislation should stipulate the budgetary authority of the Agency in order
to allow for independent financial operations.

e The appointment process for the governance and management structures of the
Agency should be free from any political and economic interference. The
Communication Law should explicitly prohibit the Council of Ministers from
such interference when finalizing the council membership nominations;

e The Communication Law should stipulate that the Director General is appointed
by the Parliament, based on a specific nhomination and selection procedure.
Alternatively, the Law should, through an explicit set of provisions on the
selection of nominees, prevent a situation where the Government can interfere
with the selection by not acting on nominations.

e The Communication Law should be amended to provide that the membership in
the Council of the Agency should be representative of the society as a whole and
refer to the Law on Prevention of Discrimination as applicable in the nomination
and appointment process.

e The Communication Law should include provisions on transparency of both
nominations and appointments of the governance and management structures of
the Agency.

e The Communication Law should provide possibility of public participation in
the nomination process for the members of the Council and the Director General
of the Agency.

e The accountability mechanism of the Agency can be strengthened through an
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obligation to submit the Agency’s annual reports to the Parliamentary Assembly
including an obligation to publish detailed financial reports and audited accounts
directly in the Communication Law. The Communication Law should also
mandate that the annual reports of the Agency shall be widely disseminated to
the public.

In order to avoid any problems in interpretations of the current provisions, the
Communication Law should stipulate that the membership in the governance
and management structures of the Agency is incompatible with having
significant direct or indirect commercial interests in telecommunications or
broadcasting.

The Communication Law should explicitly stipulate that the dismissal of
members of the Council or the Director General prior to the completion of their
mandate should be a subject of judicial review.

Membership should be excluded and dismissal from the mandate should be
permitted for the Director General and for those members of the Council who
have been convicted, after due process in accordance with internationally
accepted legal principles, of a violent crime, and/or a crime of dishonesty unless
five years have passed since the sentence was discharged.

The Communication Law should clearly set the rules for reimbursement and
payments of the members of the Council of the Agency and should stipulate that
the members are prohibited from receiving any other funds in connection with
their functions as members of the Council.

The provisions of the Law on Salaries and the Law on Ministries that undermine
the financial autonomy of the Communication Law should be abolished.

The Law on Ministries should exclude the Communications Regulatory Agency
from its scope, particularly from the category of a budgetary institution.

The Communication Law should stipulate that the Agency staff is excluded
from the category of civil servants; while ensuring simultaneously the budgetary
independence of the Agency.

The financial independence of the Agency should be provided through a set of
safeguards pertaining to the Agency’s budget in order to shield it from
interference by the Council of Ministers. Namely, the Communication Law and
the Law on Financing the Institutions of Bosnia and Herzegovina and other
legislation should provide that the Government cannot limit the budget approved
by the Council below a certain limit or percentage.
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Introduction

This brief provides the assessment of whether the current legislative framework of Bosnia and
Herzegovina (“BiH”) related to the Communications Regulatory Agency (“Agency”), the
broadcast regulator of BiH, meets international standards on freedom of expression. In
particular, the brief focuses on the political, operational and financial independence and
institutional autonomy of the broadcast regulator in terms of its financing system, rules
related to staff and the payment and remuneration scheme, nomination and appointment
procedures to the Council of the Agency (“Council”) and its General Director.

ARTICLE 19 has extensive experience in both analysing broadcasting laws and regulations
around the world, including a relevant standard setting work. Specifically in BiH, in 2002, we
analysed a draft of the Law on the Public Broadcasting System of Bosnia and Herzegovina.
We welcome an opportunity to follow up on this initiative that took place almost a decade ago
and hope that this brief will provide an impetus to legislators and other stakeholders to
improve the legal framework on broadcasting regulation in the country.

This brief is based on the Iegislationl on the Agency as set by the Law on Communications of
Bosnia and Herzegovina, published in Official Gazette of BiH under No. 31/03, adopted on 2
September 2003, As Subsequently Amended, in accordance with the Constitution of BiH
(“Communication Law”). It is also based on the review of three related laws:

e The Law on Ministries and Other Bodies of Administration of Boshia and
Herzegovina, No. 5/03, adopted on 13 February 2003, As Subsequently Amended. This
Law provides rules for establishing the Ministries as well as specific administrative
organizations and institutions of BiH;

e The Law on Financing the Institutions of Bosnia and Herzegovina, No. 61/04, adopted
on 2 December 2004, As Subsequently Amended. This law regulates the
preparation, adoption, execution, accountancy, reporting and supervision of the
budgetary institutions of BiH; and

e The Law on Salaries and Compensations in the Institutions of Boshia and
Herzegovina, No. 50/08, adopted on 7 June 2008, As Subsequently Amended.

ARTICLE 19 notes that alongside with this brief, we have also reviewed the
legislative framework on broadcasting from the perspective of its coherence, links and
discrepancies as well as analysed the role of the Agency in appointing the public service

broadcasters boards.2

1 ARTICLE 19 reviewed English translations of these laws, as provided to us by the OSCE. ARTICLE 19 takes no responsibility
for the accuracy of these translations or for comments based on mistaken or misleading translation.

2 Hence, in preparation of this brief, ARTICLE 19 also reviewed the following laws:

. Law on the Public Broadcasting System of Bosnia and Herzegovina, No. 78/05, adopted on 5 October 2005, As
Subsequently Amended. The Law that establishes the Public Service Broadcasting System, its structure, governance,
financing, management, and other responsibilities;

e Law on the Radio and Television of Republika Srpska, No. 49/06, As Subsequently Amended. The Law regulates the
Public Broadcasting Service of Republika Srpska;

e Statute of the Radio and Television of Bosnia and Herzegovina, No. 104/06;

e Law on Public Broadcasting Service of the Federation of Bosnia and Herzegovina, No. 48/08. The Law regulates the
Public Broadcasting Service of the Federation of BiH (hereinafter “RTV BiH”).
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Any concerns on these and other issues related to possible incompatibility of the BiH
legislation with international law are therefore disregarded for the purposes of this analysis.

This analysis is based upon international and European standards regarding freedom of
expression binding on BiH. The brief also refers to a key document, developed by ARTICLE

19 and international experts in this subject area. Namely, it makes references to Access to the
Airwaves: Principles on Freedom of Expression and Broadcast Regulation (“the ARTICLE 19

Principles”),3 a set of guidelines developed on the basis of international practice, comparative
constitutional law and best practice in countries around the world. Although this document is
not binding on BiH, it provides good evidence of generally accepted understandings of the
nature and scope of the right to freedom of expression and broadcasting.

The conclusion made in this analysis is that although the independence of the
Communications Regulatory Agency is proclaimed in the text of the Communication Law
and there are many positive aspects elaborating on this independence, the guarantees of such
independence are lacking through other provisions of the Law and other legislation. Namely,
the Communication Law should also ensure transparency of the process of nominations and
appointments of the Agency’s bodies. It is also suggested that the provisions on appointment
of the governance and managerial structures of the Agency should be clarified to avoid any
possibility for interference and the public participation in the process of the nomination of
these functions should be improved. The rules on incompatibility for the members of the
governance and managerial structures should also be improved and judicial review of
dismissal decisions should be explicitly provided for. Further changes are needed in terms of
the financial independence and budgetary autonomy of the Agency — both in terms of its
budgetary rules and the payment and remuneration scheme of the appointed members and
staff. It is also proposed that the accountability mechanism should be strengthened both in
terms of the Agency’s reporting to the Parliament and in terms of the requirement of
publishing detailed financial report.

The analysis is divided into two parts. The first part sets out the applicable international
standards in this area that the Government of BiH is obliged to implement in its domestic
legislation. The subsequent part examines the respective legislation in the light of these
standards and provides recommendations on how the legislation should be amended or
revised. The structure of the sub-chapters is based on the framework set in various
international standards, and does not indicates that the more important and pressing issues are
dealt with first. The priority of addressing the problems and shortcomings of the legislation on
the Agency should be, therefore, viewed in the light of all recommendations and analysis
made in this brief.

ARTICLE 19 also received a copy of the previous law governing the Public Broadcasting Service of BiH (the Law No.
92/05), adopted in 2005 and amended in 2006 and 2010 (No. 32/10); and took its provisions to consideration from the
perspective of the legislative history of the subject area.

3 ARTICLE 19, Access to Airwaves, London, March 2002; available at
http://www.article19.org/data/files/pdfs/standards/accessairwav es.pdf.
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International Standards on Broadcasting Regulatory Bodies

The Universal Declaration of Human Rights (“UDHR”),4 generally regarded to be the
flagship statement of international human rights and considered by many to be binding on all
States as a matter of customary international law, guarantees the right to freedom of
expression at Article 19, in the following terms:

Everyone has the right to freedom of opinion and expression; this right includes the right to
hold opinions without interference and to seek, receive and impart information and ideas
through any media and regardless of frontiers.

The International Covenant on Civil and Political Rights (“ICCPR"),5 ratified by BiH in 1993,
imposes legally binding obligations on States Parties to respect a number of the human rights
set out in the UDHR. Article 19 of the ICCPR guarantees the right to freedom of opinion and
expression in terms very similar to those found at Article 19 of the UDHR. Guarantees of
freedom of expression are also found in the European Convention for the Protection of
Human Rights and Fundamental Freedoms (“European Convention”)®, ratified by Bosnia and
Herzegovina on 12 July 2002.

The guarantee of freedom of expression applies with particular force to the media, including
the broadcast media and public service broadcasters. The European Court of Human Rights
has referred to “the pre-eminent role of the press in a State governed by the rule of law-" and
has recognised that the press plays a vital role of “‘public watchdog’.”® The UN Human Rights
Committee has stressed the importance of free media to the political process:

[T]he free communication of information and ideas about public and political
issues between citizens, candidates and elected representatives is essential. This
implies a free press and other media able to comment on public issues without

censorship or restraint and to inform public opinion.’

The Government of BiH is also bound by specific broadcast standards that are contained in
recommendations and declarations by the Council of Europe. The latter are designed to serve
as guidance for broadcast regulators and legislators and ensure that freedom of expression and
media freedom are protected in the broadcasting field.

The need for independence of broadcasting regulatory bodies and their protection against
political or commercial interference was specifically stressed in the 2003 Joint Declaration of
the UN Special Rapporteur on Freedom of Expression, the OAS Special Rapporteur on
Freedom of Expression and the OSCE Representative on Freedom of the Media. The Joint
Declaration specifically stipulates that:

4 UN General Assembly Resolution 217A(111), 10 December 1948.

5 UN General Assembly Resolution 2200A(XXI) of 16 December 1966, in force 23 March 1976.

6 Adopted 4 November 1950, in force 3 September 1953.

7 Thorgeir Thorgeirson v. Iceland, 25 June 1992, Application No. 13778/88, 14 EHRR 843, para. 63
8 Ibid.

9 UN Human Rights Committee General Comment No. 25, issued 12 July 1996.

190



All public authorities which exercise formal regulatory powers over the media
should be protected against interference, particularly of a political or economic
nature, including by an appointments process for members which is transparent,

allows for public input and is not controlled by any particular political party.™

In the Council of Europe, the key recommendation in this regard is the Council of Europe’s
Recommendation Rec(2000)23, on the independence and functions of regulatory authorities
for the broadcasting sector (“Recommendation Rec(2000)23”)** and its Explanatory
Memorandum;*? and the Declaration of the Committee of Ministers on the independence and
functions of regulatory authorities for the broadcasting sector.’® Although the
Recommendation and the Declaration do not have a binding legal force, they are important
from the point of their interpretation of the meaning of Article 10 of the European
Convention.

Both documents stress out that the regulatory authorities have to be protected from all forms
of political and economic interference; the underlying principle being the fact that
independence of regulatory agencies is interlinked with the independence of broadcasters and
of media as such. They also emphasize that broadcasting regulators must be equipped with
expert knowledge in order to fulfil their functions properly.

They stipulate that broadcasting regulatory bodies and supervisory bodies of public service
broadcasters should be established in a manner that minimises the risk of interference in their
operations — for example, through an open appointments process designed to promote
pluralism, and which includes guarantees against dismissal and rules on conflict of interest.
The Recommendation Rec (2000) 23 specifically provides:

3. The rules governing regulatory authorities for the broadcasting sector, especially their
membership, are a key element of their independence. Therefore, they should be defined
so as to protect them against any interference, in particular by political forces or
economic interests.

4. For this purpose, specific rules should be defined as regards incompatibilities in order to
avoid that:
« regulatory authorities are under the influence of political power;

10 2003 Joint Declaration on regulation of the media, restrictions on journalists and investigating corruption; available at
http://www.article19.org/data/files/pdfs/igo-documents/three-mandates-dec- 2003.pdf.

11 council of Europe, Committee of Ministers, Recommendation (2000) 23 of the Committee of Ministers to the member states
on the independence and functions of regulatory authorities for the broadcasting sector, adopted by the Committee of Ministers
on 20 December 2000, at the 735the meeting of the Ministers’ Deputies; available at
http://mww.coe.int/t/dghl/standardsetting/media/doc/cm/rec%282000%29023&expmem_EN.asp.

12 Explanatory Memorandum to Recommendation No. Rec(2000)23 of the Committee of Ministers to
member states on the independence and functions of regulatory authorities for the broadcasting sector; available at
https://wcd.coe.int/ViewDoc.jsp?Ref=ExpRec%62800%2923&Language=lanEnglish&Ver=original &Site=CO
E&BackColo rinternet=DBDCF2&BackColorIntranet=FDC864&BackColorLogged=FDC864.

a.

13 Declaration of the Committee of Ministers on the independence and functions of regulatory authorities for the broadcasting

sector, adopted by the Committee of Ministers on 26 March 2008 at the 1022d meeting of the Ministers’ Deputies; available at
htt s://wcd.coe.mt/Vmeogs ?Ref=Decl%2826.03.2008%29 &L anguage=lanEnglish&Ver=original&BackColorInternet=9999
CC&BackColorIntranet=FFBB55&BackColorLogged=FFAC75.
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e members of regulatory authorities exercise functions or hold interests in
enterprises or other organizations in the media or related sectors, which might
lead to a conflict of interest in connection with membership of the regulatory
authority.

5. Furthermore, the rules should guarantee that the members of these authorities:

e are appointed in a democratic and transparent manner;

e may not receive any mandate or take any instructions from any person or body;

e do not make any statement or undertake any action which may prejudice the
independence of their functions and do not take any advantage of them.

6. Finally, precise rules should be defined as regards the possibility to dismiss members of

regulatory authorities so as to avoid that dismissal may be used as a means of political
pressure.

In particular, dismissal should only be possible in case of non-respect of the rules of
incompatibility with which they must comply or incapacity to exercise their functions
fully noted, without prejudice to the possibility for the person concerned to appeal to the
courts against the dismissal. Furthermore, dismissal on the grounds of an offence
connected or not with their functions should only be possible in serious instances clearly
defined by law, subject to a final sentence by court.

Other standards relevant to the media, including the independence of the broadcast regulators,
were adopted under the auspices of UNESCO. In Europe, the Declaration of Sofia provides a
number of declaratory principles on media regulation, including the following,

If supervisory regulatory broadcasting authorities are established, they must be
fully independent of government.**

While not possessing legal binding force, this declaration sets out important principles and
has been endorsed by UNESCO’s General Conference, lending it considerable political
weight.

Additionally, ARTICLE 19 Principles set up the following principles for the broadcast
regulatory bodies:

Principle 10: Independence

All public bodies which exercise powers in the areas of broadcast and/or
telecommunications regulation, including bodies which receive complaints from the
public, should be protected against interference, particularly of a political or commercial
nature. The legal status of these bodies should be clearly defined in law.
Their institutional autonomy and independence should be guaranteed and protected by
law, including in the following ways:

e specifically and explicitly in the legislation which establishes the body and, if

possible, also in the constitution;

14 Declaration of Sofia; adopted on 13 September 1997; available at
http://Amww.unesco.org/webworld/fed/temp/communicatn_democracy/sofia_de.htm.
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e Dby a clear legislative statement of overall broadcast policy, as well as of the
powers and responsibilities of the regulatory body;

e through the rules relating to membership;

e by formal accountability to the public through a multi-party body; and

e in funding arrangements™

ARTICLE 19 Principles further stipulate that safeguards for the independence of regulatory
bodies also include:

an explicit provision in the legislation that regulatory bodies are independent and the
interference with their activities and members is prohibited;®

a clear stipulation in the law of the policy objectives underpinning broadcast regulation:*’
setting out status and mandate of the members of the regulatory bodies including the manner
of nomination and appointment of the members;*®

rules of incompatibility;*®

terms of office;*

the manner of termination of office;**

payment and reimbursement of the members;??

a clear formulation of the remit and responsibility of regulatory bodies;*®

detailed rules of accountability of regulatory bodies;**

a guarantee that all decisions of regulatory bodies affecting individuals are subject to judicial
review;”

regulation of a funding scheme which ensures adequate funding in view of the mandate of the
regulatory bodies.”®

The legal framework on the broadcasting regulator of BiH, the Communications Regulatory
Agency is examined for the compliance with these principles in the next chapter.

15 ARTICLE 19 Principles, supra note 3.
16 1pid, Principle 11.

17 \bid, Principle 12.

18 1pid, Principle 13.

19 1pigd.

20 |pid.

21 1pig.

22 |pid.

23 ARTICLE 19 Principles, supra note 3, Principle 14.
24 1bid, Principle 15.

25 |bid, Principle 16.

26 pid, Principle 17.
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Analysis of the Legal Framework on Broadcasting Regulator of BiH Guarantee of
Independence of the Agency

Overview

The Constitution of BiH, adopted on 1 Dec 1995, does not contain any provisions on the
Agency and does not provide for its independence. However, the independence of the Agency
is stated in Article 36 para 1 of the Communication Law which stipulates that “the Agency is
functionally independent and non-profit making institution.” Article 36 para 3 prohibits the
Council of Ministers, individual Ministers and any other person from “interfering in the
decision making of the Agency in individual cases.”

It is also noted that under Article 2 para 2 of the Constitution of BiH, the rights and freedoms
set forth in the European Convention for the Protection of Human Rights and Fundamental
Freedoms and its Protocols shall apply directly in Bosnia and Herzegovina. The European
Convention and its Protocols have priority over all other law; hence, when the domestic law
conflicts with the European Convention, the Convention prevails.

Analysis
The international standards on broadcast regulators mandate that these bodies should enjoy

operational and administrative autonomy which shall be respected at all times. There is no
particular wording prescribed as for this, however, explicitly stipulated guarantees of
independence are recommended.

A positive feature of the Communication Law is a fact that it specifically declares “functional
independence” of the Agency and prohibits the Government, its members and other
individuals from interfering in the decision making. ARTICLE 19 notes that the formulation
of the Communication Law could be more explicit; e.g. it could elaborate that functional
independence means an independence in financial, operational and administrative matters and
there should be no interference in individual cases as well as in the policy and regulations
overall. Further, it would be useful to proclaim the independence from not just political, but
from other powerful interests in the society as well as from the interests of the media it
regulates.

Despite the declaration of functional independence, this independence is compromised by the
provisions of the Law on Financing the Institutions of BiH, which makes the Agency a
“budget institution” under the Law (Article 2 para 1 letter n). This aspect is addressed in
more detail in the subsequent sections of this analysis.

However, the respective provisions of the Communication Law are overall satisfactory in
their declaratory nature of the Agency’s independence. ARTICLE 19 makes no
recommendations as for the change of respective provisions.

Remit and Responsibility

Overview

Article 3 of the Communication Law stipulates the responsibilities of the Agency (as well as
the Council of Ministers) in the field of communications, with the Agency being responsible
for the regulation of broadcasting and telecommunications networks and services and
planning, coordinating, allocating and assigning the use of the radio frequency spectrum.
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Subsequent provisions of the Communication Law further establish the regulatory principles
in detail, including the licensing processes.

Analysis
International standards require that regulatory bodies have their powers and responsibilities

clearlyset in the legislation.

These requirements are reflected in the provisions of the Communication Law that does not
allow for assigning or limiting these powers. It is therefore assumed that any changes have to
be adopted through legislative amendments.

ARTICLE 19 has no recommendations regarding these provisions.

Accountability

Overview

Article 44 of the Communication Law requires the Agency to produce a financial and activity
report on annual basis that has to be submitted to the Council of Ministers. Upon its
consideration, the Council of Ministers shall publish the report within four months after the
end of each financial year.

Analysis
Public accountability is an important indicator of the broadcasting regulator’s independence.

The Recommendation Rec(2000)23 specifically states that regulatory authorities should be
accountable to the public for their activities, and should, for example, publish regular or ad
hoc reports relevant to their work or the exercise of their missions. Through its Principles,
ARTICLE 19 recommends that such accountability to public should be ensured through a
multi-party body, such as the legislature or a committee, rather than a government or a
minister. ARTICLE 19 also recommends that detailed annual reports on activities and budgets,
including audited accounts of regulatory bodies, are published and widely disseminated.

Provisions of the Communication Law meet these recommendations only partially. ARTICLE
19 welcomes the fact that the Agency is obliged to produce an annual report. However, we
note that this report is submitted to the Government (the Council of Ministers) rather than a
multi-party body such as the Parliament (the Parliamentary Assembly of BiH). There is no
obligation stipulated for the Government to lay the annual report before the Parliament.
Further benefits of submitting the report to the Parliament would be that the elected
representatives (not only the executive, that presupposes the majority in the Parliament) could
request the Agency to provide further information on its policy decisions and actions.
Possible hearings or presentation of the annual report in the Parliament would mean a higher
accountability to the public. Equally, matter of dissemination of the annual report to public is
not further explained.

Although the Law does not contain any provisions on the publication of reports on audited
accounts, since the Agency is a budget institution under the Law on Financing the State
Institutions, the financing audit is conducted by the Office for Auditing of Financial
Operations of Institutions of Bosnia and Herzegovina on annual basis, in accordance with
applicable Law on Auditing (Article 22 para 4 of the Law on Financing the State Institutions).
The audit is conducted within 90 days after submission of annual reports of the Agency, prior
to submission of the Annual report on budget execution by the Ministry of Finance and
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Treasury. The Law on Financing the State Institutions also sets further requirements for this
audit and stipulates that the report on annual audit on budget executions (including the one of
the Agency) must be adopted by the Parliamentary Assembly of BiH before approving and
adopting a new budget. For the sake of clarity, and in order to highlight the importance of the
accountability and transparency of the Agency, it would be useful to stipulate the provisions
on financial audit directly in the Law.

Recommendations:
e The accountability mechanism for the Agency should be strengthened based on
ARTICLE 19’s recommendations.

Budgetary independence

Overview
As noted above, the Communication Law stipulates a functional independence of the Agency.

Further regulation on the budgetary operations is, however, set in the Law on Financing of the
State Institutions which specifies the way in which the Agency shall set up its budget and the
provisions for the budget execution. Article 12 of the Law on Financing of the State
Institutions stipulates that the Ministry of Finance is responsible for the budget execution of
budget institutions, including the Agency. This includes preparation of plans for cash flows
and determination of plans for allocation of available budget funds of the Agency for a given
period. The Ministry of Finance and Treasury also authorizes financial commitments and
spending on a quarterly or other basis. The Agency is also obliged to prepare and submit
proposals for its operational budget to the Ministry on a monthly basis. The Ministry
subsequently informs the Agency about the approved operating budgets. Under the proscribed
accounting system, the Agency then issues requests for payments and budget transactions that
are processed by the Ministry.

Analysis

The status of the budget institution, with a close oversight and control of the Ministry of
Finance over the execution of the budget compromises the financial independence and
budgetary autonomy of the Agency. Under the current provisions, the Agency falls under the
same regime as any governmental administration and is unable to execute its budget or to
finance its operations without the threat of interference or undue delay.

It is therefore recommended to ensure the independence and budgetary autonomy of the
Agency also through an exemption from the Law on Financing State Institutions.

Recommendations:

e The Communication Law should explicitly stipulate the budgetary authority of the
Agency in order to allow for independent financial operations.

e In order to avoid any doubts as for the financial independence, the legislator
should consider regulating all budgetary and financial issues related to the Agency in
the Communication Law rather than disperse it in various pieces of the legislations.
These issues should include the provisions on the budget and its review, including the
annual audit and publication of audited accounts, determination of salaries of the
Agency personal and other issues.
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Membership

a. Nominationand appointment of the members of the Agency’s bodies

Overview

Under Article 36 para 2 of the Communication Law, the bodies of the Agency are the Council
of the Agency (the Council) and the Director General. Article 39 para 2 states that the Council
shall consist of seven members.

Article 36 para 4 of the Communication Law stipulates that equal representation of “both
sexes should be promoted in the selection and appointment of members of the Council of the
Agency.” It also states that the Agency bodies shall, in general, reflect equal gender
representation.

Under Article 39 para 2, the members of the Council are nominated by the Council of
Ministers from the list of candidates submitted by the Council in a double number to the
number of available posts. In preparation of the list of candidates, the Agency is, again,
required to ensure gender equality, by ensuring equal gender representation on the list of
candidates.

The members are then appointed by the Parliamentary Assembly of BiH, within thirty days
after the submission of the nominations. The Communication Law also specifies the
procedure should the Parliamentary Assembly reject the nominations from the Council.

Article 39 para 2 further states that members of the Council shall be appointed in their
personal capacity as individuals with exceptional legal, economic, technical or other relevant
expertise or experience in the fields of telecommunications and/or broadcasting.

Under Article 40 para 1 of the Communication Law, the Director General is nominated by the
Council and is approved by the Council of Ministers within 30 days after submission of the
nomination. The references are made to the requirement to ensure gender equality within the
Council. Under Article 40 para 2, the nomination of the Director General should result from a
public competition. Applicants for the position are required to have relevant experience in the
fields of telecommunications and/or broadcasting as well as proven management skills. The
Communication Law does envisage a procedure in case the Council of Ministers rejects the
list of candidates provided by the Agency.

Analysis

As noted in the section on international standards, the independence of the broadcasting
regulatory bodies should be also secured through open, democratic and transparent
appointment process. Hence, the appointment of members and management structures of the
regulator should be undertaken in a manner that is open and transparent.

Specific system for appointing members of the broadcasting regulatory bodies varies in
different countries; however, the international standards require that this process is free from
political interference and economic interests.  Its appointment process should not be
controlled completely by the ruling party as this could lead to the appointments being purely
political rather than in the public interest. It is also recommended that such process should
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have some elements of public participation, for example through hosting public hearings or
through allowing the public to nominate suitable candidates.

Importantly, the governance and management structures of the broadcasting regulatory bodies
should be reasonably representative of societyas whole.

ARTICLE 19 notes that the provisions of the Communication Law only partially meet these
requirements. In particular, ARTICLE 19 observes the following issues.

The appointment of both the Council and the Director General is not completely
immune from political pressures. As for the members of the Council, it appears that the
Government (the Council of Ministers) takes an ultimate selection of those who shall be
nominated to the post by the Parliament. Although the Parliamentary Assembly can reject
these nominations and process can be returned to the original list of nominees, we believe that
such possibility of political interference should be limited.

The Government has also ultimate decision in the appointments of the Director General. Here
we observe that the Communication Law does not clearly specify the procedure in case the
Government rejects the nominee of the Council. Therefore, it is possible that the Government
does not automatically appoint the nominee for the post of Director General within 30 days of
the submission. As has been the case in the past, the provisions of Article 40 para 1 have been
applied in a way that the Government simply rejected the nomination leaving the status of the
Director General and the legality of his decision in limbo for several years. This is an
unacceptable state of affairs and creates an opportunity for paralyzing the Agency, for
political interference and possibilities of delay in the appointment process.

In order to overcome the confusion of the implementation of the Communication Law and
also to minimize political influence, it is recommended that the appointment of the Director
General is carried out by Parliament. We note that the Bosnian legislators could extrapolate
such procedure from the one propose by ARTICLE 19 in the Model Law on Public Service
Broadcasting: those who receive two thirds of the vote shall be elected.?” Similarly, the Model
Law suggests such procedure for the the position of a managing director (Article 12 of the
Principles).

Based on this model, it is proposed that the Communication Law stipulates an obligation of
the Parliament to carry out the election of the candidates for the post within 30 days of the
nominations’ submission. The candidate who receives two-thirds of the votes cast should be
appointed. Alternatively, the Law should stipulate that in order to appoint a nominee within
30 days, the Government should ensure the appointment through secret voting and the
candidate with the majority of votes cast should be appointed. The Law should also explicitly
stipulate under which conditions the Government could reject the nomination list in its
entirety and specify the appointments in the second round within explicit time limit.

ARTICLE 19 appreciates that the Communication Law requires a respect for gender equality
and parity in the governance and managerial structures of the Agency. However, we
note that these should also represent the society as whole since the role of the regulatory
bodies

27 See Model Public Service Broadcasting Law, Article 6 para 1; available at
http://mww.article19.org/data/files/pdfs/standards/modelpsblaw.pdf.
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should be to represent a public interest at all times. Explicit guarantee against any
discrimination in the nominations (on other grounds that only gender) would, thus, be
preferable. This could be done by reference to the antidiscrimination legislation (the Law on
Prohibition of Discrimination No. 405/09 of 23 July 2009). The Communication Law should
explicitly stipulate that the provisions of this legislation also apply to the appointments of
governance and management structures of the Agency.

ARTICLE 19 also notes that the Communication Law does not provide for a process of public
participation in the nomination procedure of members of the Council. The Law only stipulates
that the list of nominations is produced by the Council; however the Law does not mention
how this list is compiled. Since public participation helps to secure democratic legitimacy of
the broadcast regulator, ARTICLE 19 recommends that professional and civil society
organisations should have an opportunity to actively participate in the nomination process.

Also, the Communication Law is entirely silent on the transparency of the nomination
and appointment process of both the members of the Council as well as the Director
General. We assume that since the Parliamentary Assembly appoints the members of the
Council, this is done within the regular functioning of the Parliament and that the upcoming
voting and the results are made available to the public. The process of nominations, however,
lacks any transparency; e.g. there are no mentions that such list should be made public within
a certain timeframe or at all. In the light of what has been said previously about the lack
of public participation, this obscurity does not seem to be conducive of transparent
governance. The process of the appointment of the General Director is similarly obfuscated
since no guarantees for openness are provided in the Communication Law. Under the current
framework, it might appear that the appointment of the Director General can simply be
announced to the public after the whole process has been completed.

Recommendations:

e The appointment process for the governance and management structures of
the Agency should be free from any political and economic interference. The
Communication Law should prohibit the Council of Ministers from such interference
when finalizing the nominations for the Council members to the Parliamentary
Assembly.

e The Communication Law should stipulate that the Director General is appointed
by the Parliament, based on specific nomination of the Council of the Agency and
with the candidate who receives two-thirds of the votes in the secret ballot being
selected. The Communication Law should further specify the process in case no
candidate receives required number of votes in the first vote and process for returning
the nominations list to the Council for re-nomination. Alternatively, the Law should,
through an explicit set of provisions on the selection of nominees, prevent a situation
when the Government can interfere with the selection by not acting on nominations.

e The Communication Law should be amended to provide that the membership in
the Council of the Agency should be representative of the society as a whole and
refer to the Law on Prevention of Discrimination as applicable in the nomination and
appointment process.

e The Communication Law should include provisions on transparency in both
the nomination and appointment of the governance and management structures of the
Agency.
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e The Communication Law should also provide a possibility for public participation in
the nomination process for the members of the Council and the Director General of the
Agency.

b. Rules of incompatibility

Overview

As noted above, Article 39 para 2 of the Communication Law states that the members of the
Council are to be appointed solely in their personal capacity. According to Article 39 para 3,
officials in legislative or executive functions at any level of Government or members of
political party organs are excluded from the membership of the Council. Under Article 40
para 3, the same provisions are provided for the nominations of the Director General.

According to Article 39 para 4, members of the Council must declare any interest in a
telecommunications operator or a broadcaster and shall recuse themselves in cases that
present a conflict of interest. Similarly, under Article 40 para 4, the Director General is
prohibited from having any financial relations with a telecommunications operator or a
broadcaster.

Analysis

International standards require that the membership of the broadcasting regulatory
governance consists of people with proven expertise and suitably qualified to provide the
regulator with the necessary knowledge to effectively regulate the various industries. They
should also be required to be independent from government, political parties and the regulated
industry so that independence of the body is not questioned. A member of an independent
regulator may not be an employee of government or public service, an official of a political
party or an employee of a broadcasting or telecommunications company. The members
should also be persons with integrity that can be relied on and trusted. Therefore those that
have been convicted of a serious crime may not serve in governance bodies of the regulator.

These requirements appear to be sufficiently met by the provisions of the Communication
Law, although they could be explicit in terms of other interests than political, e.g. financial
interests. Here, we note that the Article 39 para 4 of the Communication Law stipulates an
obligation of a Council member to declare a conflict of interest and recuse himself/herself in
such cases; and Article 42 para 1 states a conflict of interest (as defined in the Code of Ethics)
as grounds for dismissal prior to the termination of the mandate. We assume that this is to be
interpreted that any financial interest presents an automatic disqualification from membership
in the Council and is not limited to a requirement to declare a conflict of interest by the
Council member when voting on a specific matter. For the sake of clarity, it would be useful
to specifically state that those holding positions in, receiving payments from or having
directly or indirectly significant financial interest in telecommunications or broadcasting
should not be appointed as members of the Council.

Recommendations:

e In order to avoid any ambiguity in the interpretation, the Communication Law
should stipulate that the membership in the governance and management structures of
the Agency is incompatible with having significant direct or indirect interests in
telecommunications or broadcasting.
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c. Terms of office

Overview

Both the members of the Council and the General Director’s term in the office shall be
4 years and they can be re-appointed only once (Article 39 para 2 and Article 40 para 1
respectively).

Analysis
International standards require that members of the broadcasting regulatory bodies are

appointed for a fixed term. This requirement is met in the Communication Law. ARTICLE
19 has no recommendation on this matter.

d. Manner of termination of office

Overview

The provisions for the dismissal of the members of the Council are set in Article 42 of the
Communication Law. The sole authority to dismiss the members of the Council prior to the
completion of their mandate lies with the Parliamentary Assembly of BiH. The Council of
Ministers can dismiss the Director General.

The dismissal prior to termination of the mandate is permitted only in specific circumstances,
namely
i. illness rendering the individual incapable of performing his/her duties;

ii. conviction of a crime punishable by imprisonment; iii) conflict of interest,
as defined in the Agency’s Code of Ethics, including specific circumstances of a
member of his/her household,

iii. resignation;

iv. failure to perform his/her duties — for the members of the Council this is to be
understood as the failure to participate in three or more successive meetings
and for the Director General it is to be understood as a failure to perform his/her
duties as stipulated in the Law or in his/her Contract of Employment.

Analysis
International standards stipulate that the dismissal of the members of the governance and

managerial structures of the regulator should be vested in the appointing body, should be
subject to judicial review and should be permitted only in specific circumstances.

ARTICLE 19 observes that these conditions are largely met by the provisions of the
Communication Law that allows the dismissal only by the appointing bodies (the Parliament
Assembly for the members of the Council and by the Government for the Director General).
The conditions for the dismissal are also satisfactory as those are limited to incapability to
perform the duties due to illness or conflict of interest or violation of the code of ethics.

We have two observations as for the dismissal:
e The Communication Law is silent of the possibility of a judicial review of the
dismissal of the members of the Council and the Director General. We note that judicial

review should serve as an important guarantee against possible arbitrariness of such
decisions.
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e The possibility of dismissal based on the conviction of a crime “punishable by
imprisonment” (in Article 42 para 1 b) appears to be significantly disproportionate. It is
commendable that the Communication Law wishes to ensure that the members of the
Council and the Director General are persons with integrity. However, possibility of
dismissal based on any crime, despite of its nature, does not seem to be an assurance of
such integrity; for example, it can include dismissal for negligent conduct. We note that
the Recommendation Rec(2000)23 specifically states that dismissal of Council members
or the Director General on the grounds of an offence connected or not with their
functions should only be possible in serious instances, we recommend that this
possibility should be limited to being convicted after due process in accordance with
internationally accepted legal principles, of a violent crime, and/or a crime of dishonesty
unless five years has passed since the sentence was discharged, as recommended by
ARTICLE 19 Principles.

Recommendations:

e The Communication Law should explicitly stipulate that the dismissal of members
of the Council and the Director General prior to the completion of their mandate
should be a subject of judicial review.

e Membership should be excluded and dismissal from the mandate should be
permitted for those members of the Council and the Director General who have been
convicted, after due process in accordance with internationally accepted legal
principles, of a violent crime, and/or a crime of dishonesty unless five years has
passed since the sentence was discharged.

e. Payment and reimbursement of the members of the Agency and the staff

Overview

Article 43 provides that the Agency should employ officers and staff for -efficient
performance of its functions. The staff should be recruited on the basis of professional merits
and skills; requirement of ensuring gender equality in recruitment is specifically stipulated.
Under Article 43, the Council shall also determine which positions fall under the scope of the
Law on Civil Service under general principles of this Law.

The Communication Law contains no provisions on the remuneration of the members of the
Council or of the Director General. Provisions on salary payments for appointed persons to
institutions of BiH are stipulated in the Law on Salaries and Compensations in the Institutions
of BiH. This Law does not explicitly mention any payments to members of the Council,
however, the salary grades for “elected and appointed” persons are provided in Article 10 of
the Law. Article 21 of the Law on Salaries also explicitly stipulates a salary grade and
coefficient for the “Director of Communications Regulatory Agency” in Article 21 of the
Law.

As for the salaries of the staff, the Communication Law stipulates that the pay structure for

staff salaries should be established by the Council; however, these should be “harmonised”
with the salary structure of the civil service institutions of BiH.
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Analysis
In its Principles, ARTICLE 19 recommends that rules on payment and reimbursement of

members should be set out clearly in law in a manner that does not allow for discretion in
relation to individual members. Members should be prohibited from receiving any funds,
other than those provided for by law.

Broadcasting regulators should also be allowed to employ qualified staff that shall perform
the duties the regulator is tasked with. Similar to the governance bodies, the personnel of
broadcasting regulators should be independent from the government, political parties and the
telecommunications and broadcasting industry.

The provisions on the remuneration of the Agency’s personnel in the Communication Law do
not meet these requirements and also seem to contradict its own provisions on “functional
independence.”

ARTICLE 19 makes especially the following observations:

e The Communication Law makes no mention on how the members of the Council
of the Agency are remunerated for their service in the Agency, if at all. The
Communication Law is silent on this matter. At the same time, the Law on
Salaries provides salary grades and coefficients for “appointed persons” in the
institutions of BiH, hence, it is assumed that some remuneration is possible under this
Law.

e The grade and coefficient for the salary of the Director General is specifically set
in the Law of Salaries and Compensations. These provisions appear to compromise
the functional independence of the Agency since they indicate that the position is a
part of the governmental structures from the point of finances.

e ARTICLE 19 has not had an opportunity to review the Law on Civil Service in
relation to the personnel of the Agency. Revision of this Law is necessary to
determine whether there is a conflict with the functional independence of the Agency
under such Law.

Mindful that discretion in relation to salaries creates tension and opportunities for influence,
we consider that this regime is problematic from the standpoint of the broadcast regulator’s
independence. It is recommended that the rules relating to payment and reimbursement of
members of the broadcast regulator are clearly specified in the law.

Moreover, it is recommended that the Communication Law stipulates that the personnel of the
Agency are excluded from the category of civil servants. Such exclusion and possibility to set
the remuneration scheme would also help to recruit more qualified staff and avoid a situation
where individual ministries second civil servants to the Agency. All these provisions should
be made in respect to making the Agency independent in the financial area and would require
amendments to the Law on Financing of the State Institutions accordingly.

Recommendations:

e The Communication Law should clearly set the rules for reimbursement and
payments of the members of the Council. The Law should stipulate that members are
prohibited from receiving any funds other than those connected with their functions
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as members of the Council.

e The provisions of the Law on Salaries and the Law on Ministries that undermine
the independence of the Agency and its staff should be amended. The legislation
should ensure that the Agency and its staff are exempted from the provisions of
this Law, including the provisions on staff remunerations.

e The Communication Law should stipulate that the Agency staff are excluded from
the category of civil servants; while ensuring simultaneously the budgetary
independence of the Agency.

Funding

Overview

Funding of the broadcasting regulatory body is an important indicator of its independence.
Under Article 44 of the Communication Law, the budget of the Agency relates “directly to
the Council of Ministers’ sector policies.” For each fiscal year, the Director General submits
the budget, as adopted by the Council, to the Council of Ministers for approval.

The Agency is funded from the recurrent technical license fees payable by
telecommunications operators and broadcasters, as well as from grants and donations that
have to be in conformity with general principles of the law. If grants or donations are received
for specific tasks or projects which are in the public interest, these must be accounted for
separately and should not be included in the regular budget. Under Article 44 para 3, fines
collected by the Agency through the performance of its right to apply enforcement measures,
and levies invoiced as directed by the Council of Ministers shall be remitted to the Council of
Ministers for inclusion in the budget of the institutions of BiH.

Analysis
As noted above, under international law, independent funding has been recognised as being

fundamental and key to the overall independence of broadcast regulators. In this regard, the
Council of Europe Recommendation states:

Arrangements for the funding of regulatory authorities - another key element in
their independence — should be specified in law in accordance with a clearly defined
plan,with reference to the estimated cost of the regulatory authorities’ activities, so

as to allow them to carry out their functions fully and independently.?®

ARTICLE 19 Principles also require that funding decisions should be clearly set by law and
should not depend on ad hoc decision making; they should also be transparent and be made
only after consultation with the regulator.

In the light of these requirements, ARTICLE 19 observes that financial independence and
budgetary autonomy of the Agency is insufficiently provided for in the Communication Law.
Moreover, it is compromised by the Law on Ministries and the Law on Salaries. The
Communication Law contains no provisions stipulating on what basis the Council of Minister
can review, amend or reduce the budget of the Agency. Lack of such provisions allows the

28 Recommendation Rec(2000)23, Section 9.
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Government to make significant reductions or cuts without justifications and in an arbitrary
manner.

ARTICLE 19 notes that such provisions might be contained in other legislation that has not
been reviewed for the purposes of this analysis. However, in order to prevent any interference
with the budgetary independence of the Agency through financial control, the Communication
Law should explicitly stipulate if, when and how the Council of Ministers can amend the
approved budget.

Recommendations:

e The financial independence of the Agency should be provided through a set
of safeguards pertaining to the Agency’s budget in order to shield it from interference
by the Council of Ministers. Namely, the Communication Law and the Law on
Financing the Institutions of Bosnia and Herzegovina and other legislation should
provide that the Government cannot limit the budget approved by the Council below
a certain limit or percentage.
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Executive Summary

The public service broadcasting system of Bosnia and Herzegovina consists of three public
broadcasters: the countrywide Radio and Television of Bosnia and Herzegovina (BHRT), and
two entity public broadcasters — Radio and Television of Federation of Boshia and
Herzegovina (RTV FBiH) and Radio and Television of Republic Srpska (RTRS). Laws
adopted by three parliaments — the national parliament and the parliaments of the two entities

— regulate public service media in Bosnia and Herzegovina. The legal framework is very
complex because the regulation of each broadcaster is provided in its own special law as well as
in the Law on Public Broadcasting System (Law on PB System). Although some
provisions in the laws of individual public service broadcasters and in the so-called System
Law, the Law on PB System are identical, a careful reading and interpretation of both laws is
still necessary as some provisions are in conflict with one another.

Although the regulation of public service remit in Bosnia and Herzegovina is in line with
some of the relevant media standards in Europe, the public broadcasters are not obliged to be
factors for integration of all individuals and communities in the country, to serve as forums
for pluralistic public discussions and to be promoters of broader democratic participation or
produce innovative content.

The laws pertaining to the public service broadcasting system of Bosnia and Herzegovina
include some of the safeguards for the independence and editorial autonomy, set out in
Council of Europe Recommendation no. R (96) 10. However, in contrast to the latter, they do
not prohibit censorship and a priori control of the activities of public service broadcasters and
the taking of any instructions whatsoever from individuals and bodies outside the public
service broadcasting system. The safeguards against conflict of interest are also weak.

Similar to other countries, national and entity parliaments in Bosnia and Herzegovina play a
key role in the appointment and dismissal of members of the boards of governors of public
service broadcasters. Candidates for the boards of RTRS and BHRT are nominated by the
independent Communications Regulatory Agency (CRA). This safeguard against politicisation
does not exist with respect to the board of governors of the RTV FBiH whose members are
nominated by a parliamentary commission and not by the CRA. Another matter of concern is
the powers of the National Assembly of Republika Srpska to reject without any reason the
candidates nominated by the CRA. Likewise it is problematic that the Parliament of the
Federation is given powers to collectively dismiss the Board of Governors of the RTV
FBiH. Furthermore the laws pertaining to the public broadcasting system do not provide
safeguards against arbitrary and politically motivated dismissal of member of the boards of
governors and director generals of public broadcasters such as the requirement to provide
reasons for dismissals and the right to appeal the latter in court.

The laws pertaining to the public service broadcasting system include requirements for public
accountability of public broadcasters. However, it is questionable whether listeners and
viewers could hold public service broadcasters accountable for their operation in view of the
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low prominence which the laws of individual public broadcasters give to their public service
remit. Moreover the legislation does not explicitly establish that the operation of public
broadcasters is subject to public control and that the broadcasters can be held responsible for
failures to fulfil their mission. Moreover, the broadcasters are not required to established
internal complaint mechanisms allowing listeners and viewers to comment or complain on
the way public service broadcasters carry out their public service duties.

The model of funding of public service broadcasting in Bosnia and Herzegovina is mixed,
including the RTV tax and advertisement revenues. In contrast with Council of Europe
Recommendation (2003) 9, the legal framework fails to guarantee that public service
broadcasters will be provided with the necessary financial means to complete their missions
and does not set out mechanisms for state subsidies to cover public service broadcasters’
technical and administrative costs and allow them to adapt to the new digital environment.
The regulation does not limit the proportion of advertisement revenues and consequently does
not ensure that public service broadcasters are not excessively dependent on them. No rules
restrict the use of the RTV tax and other public funds for unfair competition with private
broadcasters.

The Law on PB System provides that the three public service broadcasters should establish
and jointly run a Corporation. Its mandate includes the introduction of new technologies, the
operation of the transmission network, the international presentation of the broadcasting
services, the acquisition of foreign programming rights, the management of advertising, and
the harmonisation of the different systems, policies and procedures of the current three
broadcasters. However, the laws pertaining to the public broadcasting system do not regulate in
detail the relations and cooperation between the three broadcasters, and between them and the
Corporation. They establishment and the running of the latter depends exclusively on the good
will of the three broadcasters. As a result due to disagreements and conflicts between the
public service broadcasters the Corporations has not been established yet.

Recommendations

General recommendation on the legal framework of the public service broadcasting

The legal framework of public service broadcasting should be harmonised. The Law of PB
System should set out common elements of the three public service broadcasters such as their
institutional structure, safeguards for institutional independence and editorial autonomy,
content regulation and funding. The legal framework should also regulate the relations between
the three public service broadcasters and the Corporation as well as the relations between
the public service broadcasting system and the Communications Regulatory Agency. The laws
of the individual public service broadcasters should be in compliance with the Law on PB
System. They should only expand the provisions of the latter including specific
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requirements regarding public service remit, qualification and other requirements concerning
the selection of members of governing bodies and directors of public service broadcasters,
and provisions aiming at public participation and accountability of public service
broadcasters.

Recommendations on the public service remit

The laws pertaining to the public service broadcasting system should include a precise
definition on the public service remit reflecting the European standards and set out
mechanisms for control over the fulfilment of the public service remit. In particular they
should give prominence to the role of public service broadcasters in the integration of all
individuals, groups and communities in Bosnia and Herzegovina.

Recommendations on institutional autonomy and editorial independence of the
public service broadcasters

The laws pertaining to the public service broadcasting system should strengthen the
institutional autonomy and editorial independence of public service broadcasters by
proclaiming the principles of institutional autonomy and editorial independence, and
prohibiting directors general and members of board of governors and of management boards
from receiving any instruction from any body other than the one which appointed them and
by including provisions relating to conflicts of interests.

The Communications Regulatory Authority should be given powers to nominate candidates
for the Board of Governors of the three public service broadcasters relying on a harmonised
system of nomination. The national parliament and the parliaments of the two entities should
not be able to reject the shortlist of candidates for the Board of Governors submitted by the
CRA.

Recommendations aiming at increasing public participation

The laws pertaining to the public service broadcasting system should promote public
participation in public service governance by providing for public hearings at parliamentary
commissions of the shortlisted candidates for boards of governors of public service
broadcasters and allow the public to make representations concerning these candidates.

Recommendations on public accountability of the public service broadcasters

The laws pertaining to the public service broadcasting system should indicate that public
service broadcasters remain accountable to the public.

In addition to their obligation to issue annual reports to parliaments the public service
broadcasters and the Corporation should be required like any another public body to
disseminate regularly information on their activities.

The public service broadcasters should be required to establish internal complaint

mechanisms allowing listeners and viewers to comment on the way they carry out their public
service duties.
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Recommendations on funding of the public service broadcasters

The national parliament and the parliaments of both entities should ensure that public service
broadcasters are provided with the necessary financial means to complete their mission and
set out mechanisms for regular reviews of their needs and provision of publicly funds to
enable them to operate in the new digital environment.

The RTV tax should be determined after consultation with the public service broadcasters to
reflect the financial means needed to fulfil the public service remit.

Recommendations concerning the Corporation

The parliaments and governments at national and entity levels and the civil society of Bosnia
and Herzegovina should urge the three public service broadcasters to end the deadlock and
establish the Corporation according to the Law on Public Broadcasting System. In view of its
tasks to develop an overall broadcasting strategy, coordinate the technical and human
potential of the three broadcasters, harmonise the differing systems, manage the sale of
advertising space, and collect the licence fee, the Corporation would foster a unified, stronger
and more efficient public broadcasting system. The government should urge the three public
service broadcasters to end the deadlock and establish the Corporation according to the legal
provisions.
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Introduction

The present comment was prepared by Boyko Boev, Senior Legal Officer at ARTICLE 19, at
the request of the Office of the OSCE Representative on Freedom of the Media.

The comment aims to analyse the laws pertaining to the public service broadcasting system in
Bosnia and Herzegovina and to make recommendations for improvement. For the purposes of
this review, the following laws have been examined: the Law on Public Broadcasting System of
Bosnia and Herzegovina (Law on PB System)?; the Law on Public Broadcasting Service of
Bosnia and Herzegovina (Law on BHRT)®; the Law on the Radio Television of Federation of
BiH (Law on RTV FBiH)"; the Law on the Radio Television of Republika Srpska (Law on

RTRS)’; and the Law on Communications of Bosnia and Herzegovina (the Law on

Communications).® The texts of the acts and their English translations under review were
provided by the Office of the OSCE Representative on Freedom of the Media.

The structure of the comment is guided by tasks formulated by the Office of the OSCE
Representative on Freedom of the Media. These include: analysing the above-mentioned
laws; reviewing any related literature; comparing the provisions against international media
standards and OSCE commitments; providing recommendations on how to bring the
legislation in line with international standards; and suggesting useful regional models.

Part | of the comment outlines the international standards with respect to the right to freedom of
expression and freedom of the media, and public service broadcasting. These standards are
defined in international human right treaties and in other international instruments authored
by the United Nations, the OSCE, the Council of Europe and UNESCO. Part Il contains an
analysis of Bosnia and Herzegovina’s public service broadcasting system’s compliance with
these standards, specifically commenting on the public service remit, institutional autonomy,
editorial independence, the professional status and rights of journalists, content regulation,
the funding of the public service broadcasters, and right of reply. An overview of the public

service broadcasting system in Bosnia and Herzegovina and the relevant background
literature and studies is provided in an annex to this analysis.

1 Established in 1988, ARTICLE 19 advocates for the development of progressive standards on freedom of expression and
access to information at the international level, and their implementation in domestic legal systems. It has produced a number
of standard- — setting publications which outline international and comparative law and best practice in areas such as
defamation law, access to information and broadcast regulation. ARTICLE 19’s Law Programme publishes a number of legal
analyses each year: analyseis of legislative proposals, as well as of existing laws that affect the right to freedom of expression.
All analyses are available online at: http://www.article19.org/publications/law/legal-analyses.html.

2 published in the Official Gazette of BiH 78/05.

3 Published in the Official Gazette of Bosnia and Herzegovina, no. 92/05.

4 published in the Official Gazette of the Federation of Bosnia and Herzegovina, no. 48/08
5 published in the Official Gazette of Republika Srpska, no. 49/06

6 Published in the Official Gazette of BiH, no. 31/03.
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Part | International Standards Relating to the Right to Freedom of
Expression

Standards relating to the Right to Freedom of Expression and Media
Freedom

The right to freedom of expression, including the right to freedom of information, is a
fundamental human right. The full enjoyment of this right is central to achieving individual
freedoms and to developing democracy, particularly in countries transitioning to democracy.
Freedom of expression is a necessary condition for the realisation of the principles of
transparency and accountability that are, in turn, essential for the promotion and protection of
all human rights.

The public service broadcasting laws of Bosnia and Herzegovina engage a number of
international human rights provisions that form the basis of the legal analysis in the next
section. This section identifies the most relevant international standards relating to the
protection of freedom of expression and, in particular, to the broadcasting regulations.

As a member state of the United Nations, the Council of Europe, and the Organization for
Security and Co-operation in Europe (OSCE), Bosnia and Herzegovina is obliged to respect
and protect the right to freedom of expression. In addition it has made commitments to media
freedom and public service broadcasting.

The Universal Declaration of Human Rights’ (“UDHR”) is generally considered the
flagship statement on international human rights standards, and is binding on all States as a
matter of customary international law. Article 19 of the UDHR guarantees the right to
freedom of expression in the following terms:

Everyone has the right to freedom of opinion and expression; this right includes the right to hold
opinions without interference and to seek, receive and impart information and ideas through any media

and regardless of frontiers.

The International Covenant on Civil and Political Rights (“ICCPR”) is an international
treaty, ratified by Bosnia and Herzegovina on 1 September 1993, which imposes legally-
binding obligations on State Parties to respect a number of the human rights set out in the
UDHR.? Article 19 of the ICCPR guarantees the right to freedom of opinion and expression in
terms similar to those found in Article 19 of the UDHR.

Guarantees of freedom of expression are also found in all three major regional human rights
systems. As a state party to the European Convention for the Protection of Human Rights
and Fundamental Freedoms,® Bosnia and Herzegovina is legally bound to respect Article
10, guaranteeing the right to freedom of expression as follows:

" Adopted by the UN General Assembly on 10 December 1948, Resolution 217A(lII).
8 UN General Assembly Resolution 2200A(XX1) of 16 December 1966, in force 23 March 1976.
9 Adopted 4 November 1950, in force 3 September 1953. Ratified by Bosnia and Herzegovina on 12 July 2002.
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1. Everyone has the right to freedom of expression. This right shall include freedom to hold opinions
and to receive and impart information and ideas without interference by public authority and regardless
of frontiers. This Article shall not prevent States from requiring the licensing of broadcasting,

television or cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to
such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a
democratic society, in the interests of national security, territorial integrity or public safety, for the
prevention of disorder or crime, for the protection of health or morals, for the protection of the
reputation or rights of others, for preventing the disclosure of information received in confidence, or for

maintaining the authority and impartiality of the judiciary.

Similar guarantees for the right to freedom of expression are provided in Article 9 of the
African Charter on Human and Peoples’ Rights'® and Article 13 of the American Convention
on Human Rights.™

The right to freedom of expression and media freedom are guaranteed in various OSCE
documents, which were signed by Bosia and Herzegovina upon joining the OSCE.

In the Document of the Copenhagen Meeting of the Conference on the Human Dimension of
the CSCE*?the OSCE participating states reaffirmed that:

. everyone will have the right to freedom of expression.... This right will include freedom to hold
opinions and to receive and impart information and ideas without interference by public authority and
regardless of frontiers. The exercise of this right may be subject only to such restrictions as are prescribed

by law and are consistent with international standards.*®

In the the Charter for European Security (1999),* the OSCE participating states stated:

We reaffirm the importance of independent media and the free flow of information as well as the public's
access to information. We commit ourselves to take all necessary steps to ensure the basic conditions for
free and independent media and unimpeded transborder and intra-State flow of information, which we

consider to be an essential component of any democratic, free and open society.*

Freedom of expression is among the most important of the rights guaranteed by the ICCPR
and other international human rights treaties, in particular because of its fundamental role in
the underpinning of democracy. The UN Human Rights Committee, the body established to
monitor the implementation of the ICCPR, has stated: “The right to freedom of expression is

10 Adopted 26 June 1981, in force 21 October 1986.

1 Adopted 22 November 1969, in force 18 July 1978.

12 Copenhagen Meeting of the Conference on the Human Dimension of the CSCE, June 1990.
13 Ibid., para. 9.1

14 Charter for European Security, adopted at the OSCE Istanbul Summit, November 1999.
15 Ibid., para. 26.
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of paramount importance in any democratic society.”'® The European Court of Human Rights
has held:

Freedom of expression constitutes one of the essential foundations of [a democratic] society,

one of the basic conditions for its progress and for the development of every man.’

The guarantee of freedom of expression applies with particular force to the media, including
the broadcast media and public service broadcasters. The Inter-American Court of Human
Rights, for example, has stated: “It is the mass media that make the exercise of freedom of

expression a reality.”® The European Court of Human Rights has referred to “the
preeminent role of the press in a State governed by the rule of law™*° and has recognised that

the press plays the vital role of ‘public watchdog’.”®® The UN Human Rights Committee
has stressed the importance of free media to the political process:

[T]he free communication of information and ideas about public and political
issues between citizens, candidates and elected representatives is essential. This
implies a free press and other media able to comment on public issues without

censorship or restraint and to inform public opinion.*
Standards on media and public service broadcasting regulation

Along with the obligation to protect and respect the right to freedom of expression and media
freedom, states have a positive obligation to create an environment in which this right and
freedom can flourish. This obligation stems from Article 2 of the ICCPR, which requires that
States “adopt such legislative or other measures as may be necessary to give effect to the
rights recognised by the Covenant.” Therefore the primary goal of media regulation is to
ensure that diverse and free media can exist and operate. As the European Court of Human
Rights stated: “[Imparting] information and ideas of general interest [...] cannot be

successfully accomplished unless it is grounded in the principle of pluralism.”??

The state’s obligation to create an environment in which diverse media exist has been
proclaimed by the UNESCO Convention on the Protection and Promotion of the Diversity of

Cultural Expression.?

16 Tae-Hoon Park v. Republic of Korea, 20 October 1998, Communication No. 628/1995, para. 10.3.

17 Handyside v. United Kingdom, 7 December 1976, Application No. 5493/72, 1 EHRR 737, para. 49. Statements of this
nature abound in the jurisprudence of courts and other judicial bodies around the world.

18 Compulsory Membership in an Association Prescribed by Law for the Practice of Journalism, Advisory Opinion
OC-5/85 of 13 November 1985, Series A, No. 5, para. 34.

19 Thorgeir Thorgeirson v. Iceland, 25 June 1992, Application No. 13778/88, 14 EHRR 843, para. 63.
20 1pig,
21 UN Human Rights Committee General Comment No. 25, issued 12 July 1996.

22 |nformationsverein Lentia and Others v. Awustria, 24 November 1993, Application Nos. 13914/88, 15041/89,
15717/89, 15779/89,17207/90, 17 EHRR 93, para. 38.

23 UNESCO Convention on the Protection and Promotion of the Diversity of Cultural Expression, adopted on 20 October
2005 by the 33 General Conference and entered into force on 18 March 2007.
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The Convention establishes that states enjoy the sovereign right to adopt measures to
protect intercultural dialogue and the diversity of cultural expression, as well as a duty to
adopt measures aimed at enhancing the diversity of media, including through public
broadcasting.

One of the key rationales behind public service broadcasting is that it makes an important
contribution to pluralism. The German Federal Constitutional Court, for example, has held

that promoting pluralism is a constitutional obligation for public service broadcasters.*

For this reason, a number of international instruments stress the importance of public service
broadcasters and their contribution to promoting diversity and pluralism. Although not all of
these international instruments are formally binding as a matter of law, they do provide
valuable insight into the implications of freedom of expression and democracy for public
service broadcasting.

Resolution No. 1: Future of Public Service Broadcasting® (hereinafter CoE Resolution of the
future of PSB), notes the importance of public service broadcasting to human rights and
democracy generally, as well as the role of public service broadcasting in providing a forum
for wide-ranging public debate, innovative programming not driven by market forces and
promotion of local production. As a result of these vital roles, the Resolution recommends
that member States guarantee at least one comprehensive public service broadcaster,
accessible to all.

An important implication of these guarantees is that bodies that exercise regulatory or other
powers over broadcasters, such as broadcast authorities or boards of publicly-funded
broadcasters, be independent. This principle has been explicitly endorsed in a number of
international instruments.

Recommendation No. R(96)10 on the Guarantee of the Independence of Public Service
Broadcasting, adopted by the Committee of Ministers of the Council of Europe,?® notes that
the powers of supervisory or governing bodies should be clearly set out in the legislation and
that these bodies should not have the right to interfere with programming matters. Governing
bodies should be established in a manner which minimises the risk of interference in their
operations, for example through an open appointments process designed to promote

pluralism, guarantees against dismissal and rules on conflict of interest.?’

In the Political Declaration adopted at the Council of Europe ministerial conference in
Reykjavik in 2009 the European ministers responsible for media and new communication
services reaffirmed their support for public service media declaring that “public service
media, having genuine editorial independence and institutional autonomy, contribute to

24 Compulsory Membership in an Association Prescribed by Law for the Practice of Journalism, Advisory Opinion OC-5/85

25 Resolution No. 1 on the future of public service broadcasting, adopted at the 4th European Ministerial Conference on Mass
Media Policy, Prague, December 1994.

26 Recommendation No. R(96)10 of the Committee of Ministers to member states on the Guarantee of the Independence of
Public Service Broadcasting. Adopted on 11 September 1996.

21 Appendix to Recommendation No. R(96)10 of the Committee of Ministers to member states on the Guarantee of the
Independence of Public Service Broadcasting
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media diversity and help counterbalance the risk of misuse of power in a situation of strong
concentration of the media and new communication services.” The ministers recognised that
“another important element for ensuring access to trustworthy sources of information is

genuine, independent and adequately resourced public service media” %

Recommendation (2003) 9 of the Committee of Ministers of the Council of Europe on
measures to promote the democratic and social contribution of digital broadcasting provided

specific principles applicable to public service broadcasters in the digital era.® States are
required to create the financial, technical and other conditions necessary to enable public
service broadcasters to fulfil their remit. Furthermore, they should enable public service
broadcasters to be present on the different digital platforms (cable, satellite, terrestrial) with
diverse quality programmes and services. Finally, states should give public service
broadcasters “the possibility of having access to the necessary financial means to fulfil their
purpose” in the new technological context.®®  These recommendations, particularly the
requirement of effective independence from government — including financial independence

— are reiterated in a number of resolutions and recommendations of the Parliamentary
Assembly and other Ministerial Conferences on the mass media policy of the Council of

Europe. *

The Declaration “On the Road to Media Freedom”,* adopted at the 1st South East Europe
Media Conference, organized by the Office of the OSCE Representative on Freedom of the
Media, stated that “[p]ublic authorities at all levels should openly and resolutely acknowledge
and ensure the independence of their respective public service broadcasters, both editorial
and financial, as it is crucial for ensuring a well-functioning democracy and serves as a
backbone for freedom of the media”. The Declaration included the following recommendations
aimed at strengthening public service media:

- The existing legislation on public service broadcasting should be fully implemented to guarantee
editorial and financial independence of public broadcasters;
- The financial independence of public service broadcasters should be guaranteed by law;

- Public authorities should develop and implement adequate funding mechanisms that allow for
sustainable operation of public service broadcasters, ensuring their efficient mid- and long-term planning;

- Public service broadcasters should strive to develop high quality programmes for all segments of their
audiences, including national minorities, based on the principles of balance and impartiality.

28 For more details on the Ministerial Conference, see Tarlach McGonagle, “Conference of Ministers responsible for Media
and New Communication Services”, IRIS 2009-8/2, available at: http://merlin.obs.coe.int/iris/2009/8/article2.en.html

29 Recommendation Rec(2003)9 of the Committee of Ministers to member states on measures to promote the democratic and
social contribution of digital broadcasting. Adopted by the Committee of Ministers on 28 May 2003 at the 840th meeting of the
Ministers’ Deputies.

30 Appendix to Recommendation Rec (2003)9 of the Committee of Ministers to member states on measures to promote the
democratic and social contribution of digital broadcasting.

31 Other specific Council of Europe documents concerning the functions and operation of public service broadcasters include
Recommendation 1641 (2004), reviewing the situation of public service media across Europe; Recommendation 1878 (2009),
outlining the key issues related to public service media and their funding; Recommendation CM/Rec (2007)3, setting out
principles concerning the remit of public service media; and Declaration of the Committee of Ministers of 27 September 2006,
containing an overview of the independence of public service in Europe.

32 Declaration “On the Road to Media Freedom”, adopted at the 1st OSCE South East Europe Media Conference, organized by
the Office of the OSCE Representative on Freedom of the Media and held in Sarajevo, Bosnia and Herzegovina on 13 and 14
October 2011.
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Part Il Compliance of the public service broadcasting laws in Bosnia and
Herzegovina with international standards and their level of harmonisation

General comments on the legal framework of public service broadcasting in
Bosnia and Herzegovina

The public service broadcasting system of Bosnia and Herzegovina consists of three public
broadcasters: the countrywide public service broadcaster Radio and Television of Bosnia and
Herzegovina (BHRT), and two entity public broadcasters, Radio and Television of the
Federation of Boshia and Herzegovina (RTV FBiH) and Radio and Television of Republic
Srpska (RTRS).

Laws adopted by three parliaments regulate public service broadcasting media in Bosnia and
Herzegovina. The institutional structure of the public broadcasting system, its guiding principle
and the relations between the three public service broadcasters and the Corporation are regulated
by the Law on Public Broadcasting System of Bosnia and Herzegovina (Law on PB System),
adopted in 2005 by the Parliamentary Assembly of Bosnia and Herzegovina.® In addition,
separate public service broadcasting laws adopted from 2005 to 2008 regulate the establishment
and operation of each public service broadcaster: the Law on Public Broadcasting Service of

Bosnia and Herzegovina sets out the legal framework of BHRT' (Law on BHRT); the Law
on the Radio Television of Federation of BiH regulates the RTFBiH' (Law on RTV FBiH);
the Law on the Radio Television of Republika Srpska deals with RTRS" (Law on RTRS).

As the Law on Public Broadcasting System (Law on PB System) regulates the entire public
service broadcasting system, many of its provisions apply to each public service broadcaster
and are identical to provisions in the three other laws. In addition the Law on PB System has
provisions on the independence of the public broadcasting system, the purpose of the public
broadcasting system, relationships within the public broadcasting system, and licences. It also
regulates the establishment and operation of the Corporation, including its financing and
governance.

The Law on RTV FBIiH, the Law on RTRS and the Law on BHRT have a similar structure
and sometimes identical provisions. They regulate the registration of the public broadcasting
companies, their seats, legal status, specific tasks, relations with other broadcasters within the
public broadcasting system, and with the Communications Regulatory Agency (CRA),
programming principles and restrictions, program quantity, and activities. The laws include
rules on advertising, archives, sponsorship, protection of intellectual property, right of reply,
corrections, confidentiality of journalistic sources, as well as on funding and access. Finally,
the laws set out public service broadcasters’ governance bodies.

The legal framework is complex as the regulation of each public service broadcaster is
provided both in its own special law as well as in the Law on PB System. For example,
provisions in the PB System which apply to all public service broadcasters are also present in
the laws governing the specific public service broadcasters. At the same time, although some
provisions in the laws of individual public service broadcasters and in the Law on PB System
are identical, a careful reading and interpretation of both laws is still necessary, as some
provisions are in conflict with one another. It is recommended that the regulation be
harmonised and simplified. One way to do so is to include all provisions relating to common
elements of the regulation of the three public service broadcasters in the Law on PB System.
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Recommendation

The legal framework of public service broadcasting should be harmonised. The Law of PB
System should set out common elements of the three public service broadcasters such as their
institutional structure, safeguards for institutional independence and editorial autonomy,
content regulation and funding. It should also regulate the relations between the three public
service broadcasters and the Corporation and the relations between the public service
broadcasting system and the CRA. The laws of the individual public service broadcasters
should be in compliance with the Law on PB System. They should only expand the
provisions of the latter including specific requirements regarding public service remit,
qualification and other requirements concerning the selection of members of governing
bodies and directors of public service broadcasters, and provisions aiming at public
participation and accountability of public service broadcasters.

SPECIFIC COMMENTS
Public service remit

Overview

The Law on PB System states that “the principle responsibility of the public broadcasting
services shall be to accurately inform the public about political, economic, social, health,
cultural, educational, scientific, religious, ecological, sport and other events, support
democratic processes, ensure an adequate proportion of impartial news and programmes on
current events in prime time and other times, of news, cultural, artistic, educational,
children’s, sports and entertainment programming as well as to ensure the highest quality

programming is available to the public of Bosnia and Herzegovina, by presenting diverse and

factual information”.*

Specific public service responsibilities of public service broadcasters are defined in the
provision relating to programming principles in the Law on PB System, the Law on RTRS
and the Law on RTV FBiH.** The provision on programming principles is identical in all of
the three laws. The public service broadcasters are “obliged to ensure diverse and balanced
radio and television programs and meet high standards of ethics and quality, that show
respect for human life, dignity and the physical integrity of persons, and that foster
democratic freedoms, social justice and international understanding and peace.” The
programming should also “serve cultural and other needs of national/ethnic minorities of
Bosnia and Herzegovina and respect the constitutional rights of them” and should ensure
“representation of content that correspond to the tradition and heritage of all three peoples
and adequate representation of Others”.

The programming should also “serve cultural and other needs of national/ethnic minorities of
Bosnia and Herzegovina and respect the constitutional rights of them” and should ensure
“representation of content that correspond to the tradition and heritage of all three peoples

33 Article 5 of the Law on PB System.
34 Article 26 of the Law on PB System, Article 38 of the Law on RTV FBiH, Article 13 of the RTRS.
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and adequate representation of Others”. The public service broadcasters are obliged “to
produce and edit programs in accordance with the highest professional criteria and with
respect for artistic and creative freedoms, independent of the opinions of governmental

bodies, political parties”.*® The Law on BHRT states that “programmes [of BHRT] shall be

tailored to the needs of the constituent peoples and citizens of Boshia and Herzegovina”.*®

Analysis

The regulation of public service remit is in line with some of the relevant media standards.
The CoE “Recommendation Rec(2007)3 to member states on the remit of public service
media in the information society” notes that PSM should serve as:

a) a reference point for all members of the public, offering universal access;

b) a factor for social cohesion and integration of all individuals, groups and
communities;

¢) a source of impartial and independent information and comment, and of innovatory
and varied content which complies with high ethical and quality standards;

d) a forum for pluralistic public discussion and a means of promoting broader
democratic participation of individuals;

e) an active contributor to audiovisual creation and production and greater appreciation

and dissemination of the diversity of national and European cultural heritage.

The provisions on the remit of public service broadcasters in Bosnia and Herzegovina focus
on the provision of accurate information and on issues of respecting the identity and
traditions of different constituent peoples and citizens. However, they fail to require that public
broadcasters serve as a factor for integration of all individuals, groups and
communities in Bosnia and Herzegovina, and as a forum for pluralistic public discussion.
Furthermore the legislation does not emphasise the role of public broadcasters as promoters of
broader democratic participation of individuals; or as contributors to audiovisual creation and
innovative production. It is recommended that the Law on PB System includes a more precise
definition of the public service remit to reflect European standards.

The public service remit set out in the Law on PB System should apply to all public service
broadcasters. In addition the Law on BHRT, the Law on RTRS and the Law on RTV FBIiH
should include additional provisions expanding the public service remit of individual
broadcasters to respond to the specific demands of their viewers and listeners at national level or
in the two entities.

35 Ibid.
36 Article 8 (2) and (3) of the BHRT.
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Recommendations

The Law on PB System should include a precise definition of the public service remit to
better reflect European standards. In particular it should emphasise the role public service
broadcasters have in the integration process of all individuals, groups and communities in
Bosnia and Herzegovina.

The Law on BHRT, the Law on RTRS and the Law on RTV FBiH should expand the remit of
the public service system by including obligations in view of the specific demands of viewers
and listeners at national level or in the two entities of Bosnia and Herzegovina.

Institutional autonomy

Safequards for editorial independence and institutional autonomy
Overview

The Law on PB System, the Law on RTV FBiH and the Law on RTRS contain provisions
proclaiming the editorial independence and institutional autonomy of BHRT, RTV FBiH and

RTRS.*” The Law on BHRT does not explicitly proclaim the editorial independence and
institutional autonomy.

The Law on BHRT, the Law on RTRS and the Law on RTV FBiH include identical
provisions against conflicts on interest. The members of Boards of Governors should not be
- officials of legislative, executive or judicial structures at any level of government;

- members of political party organs on any level of organisation;

- employees of the RTRS, RTV FBiH, BHRT or the Corporation;

- employees in other companies carrying out activities in radio or television
broadcasting, including agencies that collect broadcasting tax;

- members of their governing and supervisory boards;

- or persons engaged in activities that may cause a conflict of interest.*®

Analysis

The laws pertaining to the public service broadcasting system of Bosnia and Herzegovina
contain some safeguards for the institutional independence and editorial autonomy, set out in
Recommendation no. R(96)10. However, in contrast to the latter, they do not prohibit any

form of censorship of the programming of public service broadcasters or any a priori control of

37 Article 37 of the Law of RTV FBiH, Article 4 of the Law on PB System.
38 Article 26 of the Law on the BHRT, Article 46 of the Law on RTRS, Atrticle 25 of the Law on RTV FBiH.
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the activities of public service broadcasting organizations by external persons or bodies except

in exceptional cases as provided by law.*® Furthermore the four public service broadcasting
laws fail to prohibit members of governing bodies and staff from taking any instructions

whatsoever from individuals or bodies outside the broadcaster.*

The safeguards against conflict of interests in the four laws are weak. For example, members of
governing bodies and director generals can receive money from or hold interest in commercial
broadcasting companies, which would be in conflict of interest with their functions on the
Boards of Governors. Recommendation no. R(96)10 provides that members of supervisory
bodies of public service broadcasters may not, directly or indirectly, exercise functions,
receive payment or hold interests in enterprises or other organisations in media or media-
related sectors when doing so would lead to a conflict of interest with their functions

within the supervisory body.*!

Recommendation

The Law on PB System should prohibit any form of censorship of the programming activities of
public service broadcasting, as well as any a priori control of the activities of public
service broadcasting organizations by external persons or bodies except in exceptional cases
provided by law.

The Law on PB System should prohibit the members of the governing bodies and staff of
public service broadcasters, including their directors, from taking any instructions whatsoever
from individuals or bodies outside the organisation or from employing them without the
agreement of the board of management of the organisation and subject to the competences of
the supervisory bodies.

The Law on PB System should prohibit members of governing bodies of public service
broadcasters and their directors general from, directly or indirectly, exercising functions,
receiving payment or holding interests in enterprises or other organisations in media or
media-related sectors when doing so would lead to a conflict of interest with their functions.

Selection and appointment of governing bodies of the public service broadcasters
Overview

The Law on the PB System contains no provisions on the selection and appointment of the
board of governing bodies and director generals of the public service broadcasters. The Law on
BHRT, the Law on RTRS and the Law on RTV FBIiH provide that parliaments appoint and
dismiss the members of the boards of governors of public service broadcasters. However, the
selection procedure differs in the different public broadcasters. While the candidates for

39 Guideline IV in the Appendix to Council of Europe Recommendation no. R(96)10.
40 1pig,
41 Guideline I11.2 in the Appendix to Council of Europe Recommendation no. R(96)10.

222



governors of RTRS and BHRT are shortlisted by the CRA*, the shortlist of the candidates
for governors of RTV FBIiH is submitted by the Commission for Selection and Appointment of

both Houses of the Parliament of the Federation.*®

The Law on RTRS provides that the National Assembly can refuse to appoint the members

shortlisted by the CRA.* In this case, the CRA is obliged to repeat the nomination procedure.
The Law on BHRT and the Law on RTV FBiH do not permit the Parliamentary Assembly
and the Parliament of the Federation to reject the shortlisted candidates.

Analysis

Similar to other countries, national and entity parliaments in Bosnia and Herzegovina play a
key role in the appointment and dismissal of members of the Boards of Governors of the
public service broadcasters. It is commendable that the Law on RTRS and the Law on BHRT
insulate public service broadcasters from political influence by requiring that the nominations of
board candidates be made by the CRA.

In contrast, the nominees for the Board of Governors of the RTV FBiH are shortlisted by the
Commission for Selection and Appointment of both Houses of the Parliament of the
Federation. The parliamentary nature of the Commission means that the Parliament of the
Federation nominates and appoints the members of the Board of Governors of RTV FBIH.
Although the regulation is similar in other countries, it is appropriate that the broadcasting laws
limit the opportunities for political influence over the appointments. The distribution of powers
between the Parliament of the Federation and another independent institution, like the

CRA, would present a safeguard against politicisation. At the same time, given the federal
structure of Bosnia and Herzegovina, the nomination powers of the CRA would ensure that
the candidates for the Board of Governors of RTV FBIiH are shortlisted on a professional, rather
than ethnic, basis. Therefore, it is recommended that the laws pertaining to the public service
broadcasting system assign powers to the CRA to make nominations for board of governors
of all three public service broadcasters, including the RTV GBiH

Another matter of concern is the powers of the National Assembly of Republika Srpska to
reject nominated candidates. These powers give Parliament full control over the selection of
the members of the Board of Governors of the RTRS and make public service broadcasters
vulnerable to politicisation. Moreover, the Law on RTRS does not provide for grounds for
refusals to appoint members nominated by the CRA. In practice, the National Assembly can
reject shortlisted candidates on purely political reasons. It is recommended that the laws
pertaining to the public service broadcasting system state that parliaments shall not have
powers to reject candidates shortlisted by the CRA.

For the purpose of harmonisation it is recommended that the laws pertaining to the public
service broadcasting system set out principles on the appointment of members of governing
bodies of public service broadcasters. These principles should include equal representation of
both sexes, requirements for transparent selection procedure and public hearing with potential
candidates of the boards of governors of the three public service broadcasters.

42 Article 46 (1) of the Law on RTRS, Article 26 of the Law on BHTV
43 Article 25 of the Law on RTV FBiH
44 Article 46 (4) of the Law on RTRS.
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Recommendations

The laws pertaining to the public service broadcasting system should give powers to the CRA to
submit to national and entity parliaments a shortlist of candidates for boards of governors of
all three public service broadcasters.

The laws pertaining to the public service broadcasting system should state that parliaments
shall not reject the shortlist of candidates for boards of governors submitted by the CRA.

The laws pertaining to the public service broadcasting system should provide for public
hearings regarding the shortlisted candidates for the boards of governors and allow
professional and civil society organisations to submit comments concerning these candidates
and pose questions to them.

The laws pertaining to the public service broadcasting system should set out principles on the
appointment of members of governing bodies of all three public service broadcasters. These
principles should include equal representation of both sexes, requirements for transparent
selection procedure and public hearing with potential candidates for membership of the
boards of governors of the three public service broadcasters.

Dismissal of members of the Board of Governors and Directors General

Overview

The Law on BHRT, the Law on RTRS and the Law on RTV FBIiH contain identical grounds
for dismissal of members of the Board of Governors, such as resignation, unjustifiable failure to
attend three consecutive sessions of the Board of Governors and failure to participate in the

work of the Board of Governors for a period of three months.*”® In addition, parliaments may
dismiss a member following a recommendation of the CRA if the member failed to comply

with the conditions of the system license and/or the broadcaster’s licence.*

Unlike the other two laws, the Law on RTV FBiH gives power to the Parliament of the
Federation to collectively dismiss the Board of Governors. The Parliament of the Federation
can order dismissal if the CRA determines that the Board of Governors failed to comply with
the conditions of the system license and/or service license, which led to a serious breach or
violation of the rights or interests of any of the constituent peoples and others, and in cases of

repeated or continued breach or violation.*” Furthermore, the Parliament of the Federation

may dismiss the Board of Governors as a whole or each member individually if it is found
that they violated the laws of Bosnia and Herzegovina, laws of the Federation, or committed

malpractice.*®

The Law on BHRT, the Law on RTRS and the Law on RTV FBiH contain similar grounds

for dismissal of the Directors General.** These include: resignation; reasons leading to
termination of the contract of employment; and failure to perform professional duties in

45 Article 46 (7) of the Law on RTRS. Article 25 (3) of the Law on RTV FBiH, Article 26 (3) of the Law on BHRT
48 Article 46 (8) of the Law on RTRS. Article 25 (4) of the Law on RTV FBiH, Article 26 (4) of the Law on BHRT
47 Article 25 (5) of the Law on RTV FBiH.
48 Article 25 (6) of the Law on RTV FBIH.
49 Atrticle 36 of the Law on RTV FBiH, Article 53 of the Law on RTRS, and Article 33 of the BHRT
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accordance with law, the system licences or broadcaster’s license, the statute, the general acts
or the contract of employment. In addition, Article 36 of the Law on RTV FBiH provides that
“the Board of Directors shall dismiss the Director General of RTV FBiH if the CRA

determines that the Director General has failed to perform his/her duties in accordance with

the System/Service license which led to serious breach or violation of rights of any of the

constituent peoples and others”.>

The Law on BHRT, the Law on RTRS and the Law on RTV FBiH do not provide for an
independent court review of decisions for dismissals of members of board of governors and
directors general. Neither do they require reasoned decision-making for dismissal of a board
member from office.

Analysis

In line with Recommendation no. R(96)10, the Law on BHRT, the Law on RTRS and the
Law on RTV FBiH provide that board members can be dismissed only by parliaments, i.e.
the bodies which appointed them. The specified factors which may lead to dismissal are in
line with international standards.

However, it is worrisome that the Law of on RTV FBiH provides for collective dismissals.
This provision runs against modern theories of justice, which are based on the idea of
individual responsibility. Moreover, seeking of collective responsibility is unjustified in the
context of Boards of Governors. In these bodies, members are elected on an individual basis
and do not have control over the act of other members. They are independent and are
expected to decide on specific cases in accordance with their own will. Finally, it is not
necessary to hold Boards of Governors collectively responsible because it is possible to
efficiently seek the individual responsibility of members. Accordingly, it is recommended
that the opportunity for collective dismissals be removed.

The lack of protection against arbitrary or politically motivated dismissals is also
problematic. The Law on BHRT, the Law on RTRS and the Law on RTV FBiH should
require that any decision for removal of a Board member and directors general from office
should be duly reasoned and subject to appeal in court.

Recommendation

The laws pertaining to the public service broadcasting system should include safeguards
against arbitrary dismissal of members of boards of governors and directors generals. The
rules should require that any decision for removal of a board member from office should be
duly reasoned and subject to appeal in court. Collective dismissals should not be allowed.

50 Article 36 of the Law on RTV FBiH
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Public accountability

Outline

The public service broadcasting laws establish mechanisms for public accountability of
public broadcasters in Bosnia and Herzegovina. These include the obligation on public
service broadcasters to report on their activities, financial matters and statements relating to
public responsibilities of public service broadcasters.

The Law on BHRT, the Law on RTRS and the Law on RTV FBIiH require that the Boards of
Governors present to parliament and to the public annual financial and programmatic plans and
reports on their realization.® The laws give a right to everyone to submit objections and
suggestions related to the plans and the reports.> Each year the Director Generals should
prepare a financial plan for the next year and submit a business report for the previous year to
the Boards of Governors.*

The Law on PB System obliges the Director General to arrange an annual business audit of

the Corporation by an independent auditing institution.>* The Law on BHRT and the Law on
RTRS and the Law on RTV FBIiH provide for annual business audits to be conducted by an

independent auditing institution.>® The Law on RTRS and the Law on RTV FBiH provide
that the audit shall be conducted in accordance with the methodology and under the
supervision determined by the Supreme Office for Republika Sprska’s Public Sector Auditing

and by the Audit Officer for the Institutions of the Federation of Bosnia and Herzegovina,
respectively.*®

The Law on PB System states that “the principle responsibility of the public broadcasting
services shall be to accurately inform the public about political, economic, social, health,
cultural, educational, scientific, religious, ecological, sport and other events, support
democratic processes, ensure an adequate proportion of impartial news and programmes on
current events in prime time and other times, of news, cultural, artistic, educational,
children’s, sports and entertainment programming as well as to ensure the highest quality

programming is available to the public of Bosnia and Herzegovina, by presenting diverse and

factual information”.>’

Specific public service responsibilities of public service broadcasters are defined in the
provision relating to programming principles in the Law on PB System, the Law on RTRS

and the Law on RTV FBiH.>® The provision on programming principles is identical for the

51 Article 29 (k) of the Law on the BHTV, Article 48 (1) (g) and Article 13 (8) of the Law on RTRS, Article 38 (8) of the
RTV FBiH, Article 29 (k) and Article 38 (9) of the Law on RTV FBiH.

52 Article 13 (9) of the Law on RTRS and Article 38 (10) of the Law on RTV FBiH

53 Article 21 and 33 (6) of the Law on BHRT, Article 40 of the Law on RTRS, Article 35 (6) of the Law on RTV FBiH
>4 Article 15 (1) (k) of the Law on BHRT, Article 28 (1) (k) of the Law on BHRT

55 Article 22 of the Law on BHRT, Article 41 of the Law on RTRS

56 Article 41 (2) of the Law on RTRS, Article 20 of the Law on RTV FBiH

57 Article 5 of the Law on PB System.

58 Article 26 of the Law on PB System, Article 38 of the Law on RTV FBiH, Article 13 of the RTRS.
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three laws and states that public service broadcasters should serve the public interest. The

public service broadcasters are “obliged to ensure diverse and balanced radio and television
programs and meet high standards of ethics and quality, that show respect for human life,
dignity and the physical integrity of persons, and that foster democratic freedoms, social
justice and international understanding and peace.” The laws require that public service

broadcasters take into account ethnic, religious, traditional, religious, cultural, linguistic, and
other specific features of the constituent peoples and all citizens of Bosnia and Herzegovina.
The programming should also “serve cultural and other needs of national/ethnic minorities of
Bosnia and Herzegovina and respect the constitutional rights of them” and should ensure
“representation of content that correspond to the tradition and heritage of all three peoples
and adequate representation of Others”. The public service broadcasters are obliged “to
produce and edit programs in accordance with the highest professional criteria and with
respect for artistic and creative freedoms, independent of the opinions of governmental

bodies, political parties”.>® The Law on BHRT does not define programming principles. It

states only that “programmes shall be tailored to the needs of the constituent peoples and

citizens of Bosnia and Herzegovina”.®

Analysis

The public service broadcasting legislation in Bosnia and Herzegovina includes requirements
aiming at public accountability. This is in line with CoE Resolution of the future of PSB,
which sets out that “public service broadcasters must be directly accountable to the public.”®*
The three public service broadcasters have an obligation to regularly report to parliaments
and the public on their activities. It is also commendable that the Corporation and the three
broadcasters are audited by independent auditing institutions.

Despite these positive aspects, the mechanisms for public accountability of the three public
broadcasters and the Corporation are weak and incomplete. The weakness stems from the fact
that in contrast to Recommendation CM/Rec (2007) 3 on the remit of public service media,®
the Law on RTV FBiH, the Law on RTRS and the Law on BHRT fail to give prominence of
the public mission of public service broadcasters. Although the Law on PB System defines
the purpose of public service, this is not set out in the individual public service broadcasting
laws. As a result it is arguable whether the audience can hold public service broadcasters
accountable for their operation. Moreover, the laws do not specify that public service
broadcasters remain under public control and can be held responsible for failures to fulfil
their mission.

In contrast to CoE Resolution on the future of PSB, the public service broadcasters and the
Corporation are not required to disseminate regularly information on their activities.
Procedures allowing listeners and viewers to comment on the way public broadcasters carry
out their missions are not developed either.

59 Ibid.
60 Article 8 (2) and (3) of the BHRT.
61 See CoE Resolution of the future of PSB ibid.

62 Recommendation CM/Rec (2007) 3 of the Committee of Ministers to member states on the remit of public service
media in the information society, see ibid
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Regrettably neither the public service broadcasting laws nor the Law on PB System
establishes a content-related control aimed at guaranteeing the fulfilment of the public service
remit. Internal mechanisms for public review of the fulfilment of the public service remit as
well as complaint mechanism are available for viewers and listeners of public service
broadcasters in other countries. For example, the BBC has a special body, the Editorial
Complaints Unit, dealing with serious complaints about breaches of the BBC's editorial
standards. If complainants are not satisfied by the Editorial Complaints Unit finding, they can
appeal to the Governors' Programme Complaints Committee. It is recommended that public
service broadcasters establish internal complaint mechanisms for addressing specific
concerns related to the fulfilment of their public service duties.

Recommendations:

The laws pertaining to the public service broadcasting system should indicate that public
service broadcasters remain under public control and can be held accountable for failing to
fulfil their mission.

The public service broadcasters and the Corporation should be required to disseminate
regularly information on their activities.

The public service broadcasters should be required to establish internal complaint
mechanisms allowing the audience to comment on the way they carry out their public service
duties.

Funding

Outline

The laws of the three public service broadcasters contain provisions on the broadcasters’
property. The Law on BHTV and the Law on RTV BiH rule that the property of both
broadcasters consists of assets transferred to it in the process of the liquidation of Public
Enterprise of Radio and Television of Boshia and Herzegovina as well as assets legally

obtained from other sources.®® The Law on RTRS does not contain a provision dealing with

its property.

The Law on PB System provides that each household and each legal entity in Bosnia and
Herzegovina that possesses a radio or television receiver is obliged to pay the monthly RTV

tax for that receiver.®* The core activities of the public service broadcasters are funded by the
revenues from the RTV tax.%® There is a legal assumption of possession of a receiver in each

63 Article 19 of the Law on BHRT.
64 Article 17 of the Law on PB System.
65 Ibid.
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household.®® Once every five years the CRA should review and propose the amount of RTV
tax.®” The Parliamentary Assembly of Bosnia and Herzegovina decides on the amount of the
RTV tax within 30 day of the presentation of the Agency’s proposal.®®

The Law on PB System provides that the RTV tax and the net income of advertising shall be

held in a designated single account.®® The organisations selling advertising on behalf of the
public service broadcasters have an obligation to pay the collected amount to the designated
single account. The System Board members are designated as trustees and executors of the

designated single account.”” The RTV FBiH and RTRS are entitled to 25% of the net income
from the sale of advertising and 25% of the total RTV tax. Fifty per cent of both advertising

and the RTV tax must be allocated to the BHRT.™" In contrast the Law on RTV FBiH
provides that revenues of RTV FBIiH derived from the advertising should be primarily be

used to finance its own activities."

Each public service broadcaster can directly monitor the collection and distribution of the
RTV tax at any time.”

Public service broadcasters can broadcast paid advertisements and accept sponsorships of
programmes. The CRA Council determines the amount of advertising and its distribution
during prime-time.”* The Law on PB System sets out detailed rules on advertisement and
sponsorship.

Public service broadcasters may generate revenue by operating within their core activities,
including commercialization of copy and related rights, production and sale of audio and

visual works, offering teletex and other services.”

The Law on PB System provides that the costs of the Corporation have to be met by

broadcasters “based on usage defined by a contract”.”

66 Article 19 of the Law on PB System.
67 Article 22 of the Law on PB System
68 1pid,

69 Article 23 of the Law on PB System.
70 1pig,

1 Ibid.

72 Article 18 of the Law on RTV FBiH.
73 Article 23 of the Law on PB System.
74 Article 31 of the Law on PB System
75 Article 20 (2) of the Law on BHRT, Article 38 (3) of the Law on RTRS, and Avrticle 18 (4) of the Law on RTV FBiH.
78 Article 14 of the Law on PB System.
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Analysis

The model of funding of public service broadcasting in Bosnia and Herzegovina is mixed. It
includes the RTV tax, and advertisement revenues. The mixed sources of funding of public

service broadcasting are in line with media standards.”’

The regulation regarding the funding and of the property of public service broadcasters in
Bosnia and Herzegovina is problematic for several reasons. In contrast to international

standards’® it does not ensure that the three public service broadcasters are provided with the
necessary means to complete their mission. The legal framework sets out that the public
broadcasts divide the assets of the liquidated Public Enterprise of Radio and Television of
Bosnia and Herzegovina. However, no consideration is given whether their property is
necessary to fulfil their remit and what additional state subsidies to cover technical and
administrative costs are needed for this purpose. Moreover, in contrast to Recommendation
(2003) 9 the legislation does not set out mechanisms for state subsidies to cover public
service broadcasters’ technical and administrative costs and allow them to adapt to the new
digital environment and meet the switch-off date of 17 June 2015.

At the same time the legal framework with respect to the funding of public service broadcasters
does not protect them from becoming excessively dependent on advertising revenue, and as a
result, be diverted from its core public service programming mandate. This can be addressed by
an overall limit on the proportion of total funds that may be raised through advertising, for
example 25 %. For many public service broadcasters in Europe commercial revenues vary
between 10 and 20 percent. This is for example the case for the BNT (Bulgaria — 16,6%), CT
(Czech Republic — 12,6%), ARD and ZDF (Germany — 11,3 and 11,9%), France Télévisions
(France — 19,8%), ERT (Greece — 13,8%), and Magyar

Televizio (Hungary — 10,4%).”

Although it is commendable that the RTV tax is proposed by the CRA, the Law on PB
System does not envisage participation of the public service broadcasters in the review and

determination of the RTV tax. This exclusion is in conflict with Recommendation No. R (96)

10, which provides for consultation with the public service broadcasters concerned as to
trends in the costs of their activities.

The legal framework contains no rules restricting the use of the RTV tax and other public
funds for unfair competition with private broadcasters. There is always a risk that public
broadcasters with access to advertising revenues may use their public funding to engage in
unfair advertising competition (for example, price dumping). Therefore it is recommended
that the public service broadcasting laws directly prohibit price dumping, which could then be
invoked by private broadcasters. For the purposes of fair competition the laws should set out

T See Recommendation (2007) 3 of the Committee of Ministers of the Council of Europe of 31 January 2007 on the remit of
public service media in the information society which reaffirms the possibility of traditional funding through licence fees, the
state budget and advertising.

78 In CoE Resolution of the future of PSB states have made a commitment “to maintain and, where necessary, establish an
appropriate and secure funding framework which guarantees public service broadcasters the means necessary to accomplish

their missions”. Furthermore, Council of Europe Recommendation (2003) 9’8 requires the member states to give public
service broadcasters the possibility of having access to the necessary financial means to fulfil their public service remit.

79 See The Future or Funeral? A Guide to Public Service Media Regulation in Europe, p. 88 http://www.mediapolicy.org/wp-
content/uploads/Future-or-Funeral-11-11-2011-final-WEB.pdf
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an oversight mechanism on the use of the public funding by the public service broadcasters.
The European Commission Communication of 2 July 2009 on the application of State aid
rules to public service broadcasting®™ states, with regard to the control of funding systems for
public service broadcasting, that the member states:

“[...] shall ensure regular and effective control of the use of public funding, to prevent

overcompensation and cross-subsidisation, and to scrutinise the level and the use of

‘public service reserves’.” &

The key problem with the funding regulations is the determination of shares which each
broadcaster can claim from the RTV tax and advertisement revenue. The law envisages no
share of the revenue for the Corporation which makes its operation problematic. It is
recommended that the public service broadcasters and the Corporation decide periodically
how to distribute in accordance with their needs the RTV tax revenue. This recommendation is
in line with Recommendation No. R (96) 10 which provides that “where the contribution or
licence fee revenue has to be shared among several public service broadcasting organisations,
this should be done in a way which satisfies in an equitable manner the needs of each
organisation®.

Recommendations

The Law on PB System should set out that public service broadcasters must be provided with
the necessary means to complete their mission and define mechanisms for regular reviews of
their needs and provision of publicly funds to enable them to operate in the new digital
environment.

The Law on PB System should provide that the RTV tax shall be determined in consultation
with the public service broadcasters.

The laws pertaining to the public service broadcasting system should prohibit public service
broadcasters from engaging in unfair advertising competition and should allow private
broadcasters to challenge such practices. The laws should also set out mechanisms for
independent oversight on the use of the RTV tax revenue or public funds to ensure that they
do not represent unfair competition to private broadcasters.

The Law on the PB System should be amended to ensure that the distribution of the revenue
of the RTV tax shall be decided by the public service broadcasters and the Corporation in a
way which satisfies in an equitable manner the needs of the broadcasters and the Corporation.

80 Commission Communication of 2 July 2009 on the application of State aid rules to public service broadcasting, OJ 2009, C
257,p. 1.

81 Rec. 77 Ibid.
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Relations between the public service broadcasters and the Corporation

Outline

The Law on RTRS provides that the RTRS shall cooperate with other public service
broadcasters in order to ensure the production of the highest quality program and make it

available on the territory of Republika Srpska.?? The laws of other two public service
broadcasters do not contain a similar provision.

The Law on PB System provides that the Corporation should be established and jointly run

by the three public broadcasters.®® With equal rights and obligations towards the latter the
Corporation’s mandate includes the introduction of new technologies and the operation of the
transmission network. It is furthermore responsible for the international presentation of

broadcasting services, the foreign programming rights, the management of property and
technical resources, the management of advertising and, the harmonisation of the different

systems, policies and procedures of the current three broadcasters.*

On behalf of all three public service broadcasters the Corporation is entitled to:

sell television, radio and multimedia advertising;

develop and coordinate legal policy and delivery of the legal services to the public

broadcasters;

promote and coordinate technical development and introduction of new technologies;

ensure joint utilisation of technical, financial and human resources;

develop a strategy for the multimedia services of the public service broadcasters;

enable the common use and management of archive material to conduct internal and

external communications;

- acquire foreign programming; to maintain international relations;

- provide administrative and other support to governing bodies;

- order audience research and media market research;

- sell TV, radio and multi-media and advertising services;

- coordinate resources for collecting content for news broadcast, including regional IT
centres;

- coordinate the policy and strategy of human resources management of the public
broadcasting services;

- coordinate business and development plans, financial operations and internal audit
procedures;

- enable the joint annul financial audit; to provide transmission services for the public
broadcasting services; and

- coordinate the usage and management of technical resources, property and information

technology infrastructure.®®

82 Article 10 of the Law on RTRS

83 Article 12 (1) and (2) of the Law on PB System.

84 Article 12 (3) and Article 13 (2) of the Law on PB System.
85 Article 6 of the Law on PB System.
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It is envisaged that the Corporation’s seat is at the Seat of BHRT and that it has
organisational units in Sarajevo, Banja Luka and Mostar.®

Analysis

The regulation of the relationships between the three public service broadcasters and between
them and the Corporation are a matter of political, economic and managerial choice rather
than media standards. However the following observations can be made regarding the
cooperation of the three public service broadcasters and the coherence of the public service
broadcasting system:

The laws of the three public service broadcasters do not regulate in detail the relationship
amongst them. To a significant extent the operation of the public service broadcasting system
depends on the Corporation, inasmuch as the latter has to ensure and coordinate the
cooperation among the public service broadcasters. The Law on PB System gives
considerable powers to the Corporation to enable it to coordinate the public service system.

Since the establishment of the Corporation depends on the three public service broadcasters
only, their delay to do so indicates that the broadcasters are reluctant to cooperate.

In order to avoid delays it is recommendable that the government establishes a task force
consistent of representatives of the three broadcasters and other stakeholders to work toward
establishing the Corporation.  As stated above, it is recommended that the Corporation is
financed through the RTV revenues rather than from broadcasting services.

Recommendation

The Corporation would foster a unified, stronger and more efficient public broadcasting
system. The Corporation would also be in a better position to efficiently manage the
operation of the transmission network of the three public service broadcasters and the
introduction of new technologies, which is particularly important for the digital switch-over.
The parliaments and governments at national and entity levels and civil society should
therefore urge the three public service broadcasters to end the deadlock and establish the
Corporation according to the legal provisions. This can be facilitated through a government-
led task force consistent of representatives of the three broadcasters and other stakeholders
who should work toward establishing the Corporation.

86 Article 13 (3) and Article 12 (4) of the Law on PB System.
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ANNEX 1. Overview of the public service broadcasting system of Bosnia and

Herzegovina

Key elements of the public service broadcasting system of Bosnia
and Herzegovina

Bosnia and Herzegovina’s public service media system is complex, reflecting the composite
structure of the state, established by the Dayton Peace agreement in December 1995.% It
consists of three public broadcasters: the countrywide public service broadcaster Radio and
Television of Bosnia and Herzegovina (BHRT), and two entity public broadcasters, Radio
and Television of the Federation of Bosnia and Herzegovina (RTV FBiH) and Radio and
Television of Republic Srpska (RTRS).

In addition, the public broadcasting system includes the Corporation of the Public
Broadcasting Services of Bosnia and Herzegovina (the Corporation)® to be established and

run jointly by the three public service broadcasters.?® The latter have equal rights and
obligations with respect to the Corporation.

The Corporation should have a director general, a management board and a board of
governors. The management board should include the director general of the Corporation’s

sectors.®® It is envisaged that the Board of Governors be composed of 12 members and
include all members of the public broadcasting services’ boards of governors. It should be in

charge of both the Corporation and the public broadcasting system.*

The Corporation is required to introduce new technologies and operate the transmission
network of the three public service broadcasters. It is furthermore responsible for the
international representation of the public service broadcasters, foreign programming rights,
management of the property and technical resources, management of advertising and the
harmonisation of the different systems, policies and procedures of the current three

broadcasters.%

The entire broadcasting sector, which includes public, private and community broadcasters, is
regulated by the broadcast and telecommunication regulator, the Communication Regulatory
Agency (the CRA).

The public service broadcasting system is governed by the Broadcasting System Board which is
composed of 12 members and includes all members of the public broadcasting services’
boards of governors. The Broadcasting System Board, which also plays the role of Board of

87 Bosnia and Herzegovina is a federation consisting of two entities: the Federation of Bosnia and Herzegovina, administered
by the Croats and Bosniaks and covering 51% of the territory and Republika Srpska, administered by the Serbs and covering
49% of the territory.

88 Article 3 of the Law on the Public Broadcasting System of Bosnia and Herzegovina and Article 3 of the Law of RTV FBiH.
89 Article 12 (1) and (2) of the Law on PB System.

90 Article 13(4), and (6) of the Law on PB System.

91 Article 13 (5) of the Law on PB System

92 Article 12(3) and Article 13(2) of the Law on PB System.
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Governors of the Corporation,® is responsible for the RTV tax, the adoption of a system-
wide programme code and the harmonisation of the programming schedules and coordination of
the three public service broadcasters.”® It has also competences relating to the
establishment and operation of the Corporation: it appoints and dismisses the director general of
the Corporation, approves the persons directly reporting to the Director General, adopts the
statute of the Corporation and approves the strategy and policy of operation for the
Corporation.”

The governing bodies of every public service broadcaster include the Board of Governors, the
Management Board and the Director General.

Public service broadcasters are funded by the RTV tax, which should be paid by all citizens
who possess televison sets, as well as by advertisement revenues and allocations from state
budgets earmarked for specific projects. The RTV tax is distributed at a ratio of 50% to

BHRT and 25% to each broadcasting entity.®

Legal framework of the public service broadcasting system

The basis of the legal framework of the public service broadcasting system in Bosnia and

Herzegovina is set out in one generic broadcasting law and three public service broadcasting
laws.”” The establishment and operation of the CRA, the principles of broadcasting
regulation, the licensing procedure and the broadcasting sector’s enforcement rules are set out in

the Law on Communications of Bosnia and Herzegovina (the Law on Communications).”

The CRA has passed a number of by-laws regulating broadcasting activities, such as the
granting of licenses and frequencies, content regulation and media advertising. These by-laws
apply to the entire broadcasting sector, including public service broadcasters. For example,
public service broadcasters’ commercial activities must be in accord with the Code of

Commercial Communication adopted by the CRA.*® Public broadcasters’ programmes should
meet the content requirements set out in the Broadcasting Code of Practice concerning hate

93 Article 13(5) of the Law on PB System.
94 Article 8(1) of the Law on PB System.
95 Article 8(2) of the Law on PB System.
96 Article 23 of the Law on PB System.

97 The institutional structure of the public broadcasting system, its guiding principle and the relations between the three public
service broadcasters and the Corporation are regulated by the Law on Public Broadcasting System of Bosnia and Herzegovina

(Law on PB System), adopted in 2005 by the Parliamentary Assembly of Bosnia and Herzegovina.97 In addition, separate
public service broadcasting laws adopted from 2005 to 2008 regulate the establishment and operation of each public service

broadcaster: the Law on Public Broadcasting Service of Bosnia and Herzegovina sets out the legal framework of BHRTY/
(Law on BHRT); the Law on the Radio Television of Federation of BiH regulates the RTFBIHY/ (Law on RTV FBiH); the

Law on the Radio Television of Republika Srpska deals with RTRSY/ (Law on RTRS).The separate public broadcasting laws
were adopted by the different legislative bodies: the Law on BHRT was adopted by the Parliamentary Assembly of Bosnia and
Herzegovina, while the Law on RTRS and the Law on RTV FBiH were adopted by the Parliament of Republika Srpska and the
Parliament of the Federation of Bosnia and Herzegovina, respectively.

98 Adopted in 2003 by the Parliamentary Assembly of Bosnia and Herzegovina. Published in the Official Gazette of BiH, no.
31/03.

99 Adopted by the Council of the Communications Regulatory Agency of Bosnia and Herzegovina at its 52N gession held
on 15 November 2011.
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speech, defamation of religion, just and unbiased editorial policy, false and deceptive
material, etc. Furthermore, programme requirements, rules for establishment of editorial
board councils of public service broadcasters representing the ethnic, cultural and religious
composition of the population, and rules concerning the financial responsibility of public
service broadcasters and safeguarding their independence from political parties are contained

in CRA’s Rule 57/2011 on Public Radio and Television Broadcasters.'®

100 Adopted by the Council of the Communications Regulatory Agency of Bosnia and Herzegovina at its 52N session held
on 15 November 2011.
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ANNEX 11. Reports and studies on the operation of the public service
broadcasting system of Bosnia and Herzegovina

Several recent studies and reports released in the English language addressed specific
challenges to the operation of the public service broadcasting system in Boshia and
Herzegovina. The key findings of the studies and reports are presented below, as they give a
vivid impression of the current state of the public service broadcasting sector in the country.

The Media Sustainability Index 2011, published by the International Research & Exchange
Board (IREX), notes that the CRA is being subjected to political pressure. The report refers to
the fact that the appointment of the general director of the CRA has been delayed for a third
consecutive year. The Council of Ministers has given no official justification for its refusal
to appoint a director. The report points out that the current acting director is faced

with significant administrative difficulties as a result of his status.'%*

In 2010, the European Union Commission attested that “implementation of the public
broadcasting legal framework [was] necessary for reforms in this sector, a European
Partnership priority.”'> The Commission’s progress report on the accession of Bosnia and
Herzegovina to the EU pointed out that ensuring the functional independence of the CRA
remained a top priority. Other challenges include the failure to establish the Corporation as a
result of the disagreement within the Public Broadcasting System Board of Governors over

the ownership of equipment and revenue-sharing.'®®

In 2010, the OSCE Mission to Bosnia and Herzegovina raised concerns about the regulatory
deadlock in the public service broadcasting system. It pointed out that two members of the
Public Broadcasting Board still await replacement because the Parliamentary Assembly has
delayed the appointment of new members. It also observed that public broadcasting in BiH

remains “fragmented” due to the delayed establishment of the Corporation.*®

In 2011, the EU Commission reported on the progress made in the field of digital
broadcasting and in the transposition of the Audiovisual Media Services Directive. The CRA
issued a decision on the use of multiplex A for digital terrestrial broadcasting. The report

observed that entity laws on public broadcasting services are not in line with laws at the State
level. Again, it is noted that the Corporation has not yet been established due to the failure of

the Public Broadcasting System Board of Governors to adopt its statute.’® The EU
Commission pointed out that the appointment of a Director General and two Board Members of

the CRA and of the CRA Council is pending.*®

In 2011, both the OSCE Representative on Freedom of the Media and the European
Commission expressed concerns over the editorial independence of BHRT, as a result of a

101 The IREX report on Bosnia and Herzegovina was prepared by Sanela HodZic, research coordinator, Mediacentar Sarajevo,
Sarajevo, and can be found online at http://www.irex.org/sites/default/filess/EE_MSI_2011_Bosnia.pdf.

102 ggc (2010) 1331, Bosnia and Herzegovina 2010 Progress report, p. 51-52.
103 |
Ibid.
104 osCE Mission to BiH, Follow-up report on BiH media and media regulators under pressure, 23 September 2010,
available online at http://oscebih.org/documents/osce_bih_doc_2010092417401856eng.pdf.

105 sgc (2011) 1206 Bosnia and Herzegovina 2010 Progress report, p. 50-51, available online at
http://ec.europa.eu/enlargement/pdf/key_documents/2011/package/ba_rapport_2011 en.pdf.

106 sgc (2011), Bosnia and Herzegovina 2010 Progress report, p. 16, 50-51.

237


http://www.irex.org/sites/default/files/EE_MSI_2011_Bosnia.pdf
http://oscebih.org/documents/osce_bih_doc_2010092417401856eng.pdf
http://ec.europa.eu/enlargement/pdf/key_documents/2011/package/ba_rapport_2011_en.pdf
http://ec.europa.eu/enlargement/pdf/key_documents/2011/package/ba_rapport_2011_en.pdf

2011 amendment to its statute which increases the control of the Management Board over the
editorial management.*”’

In 2011, the Institute of European Media Law reported that the key challenges to the public
service broadcasting system are “the stalemate in the completion of a modern system of
public service broadcasting that serves all citizens of BiH and is economically self-
sustainable”.*® It was noted that public service broadcasters are not willing to find a mutually
acceptable solution regarding the Corporation. The main disagreements relate to the scope of
the powers of the Corporation, the distribution of marketing revenues and subscription fees
and the property rights of the public service broadcasters. It has been noted that the three
public broadcasters fail to provide a balanced approach to the languages and national interests

of all three constituent peoples and the interests of national minorities. In addition, political
parties in Parliament attempted o appoint “their people” to the governing bodies of public
service broadcasters, “taking sides in the editorial matters and ... encouraging the belief that
national interest is the sole guiding line of their public service.”*%

The Balkan Media Barometer Bosnia and Herzegovina 2011 observes that the board of
governors of the three public broadcasters “act in line with the political environments they

belong to.”*'° The RTRS Board of Governors wants a loose cooperation, in line with the

position of the political leaders in Republika Srpska, who want a weak national state. In
contrast BHRT wants a strong cooperation. The study observed that the three public
broadcasting services have become separate units with regard to financial, technical and
managerial matters. It points out that they lack a real interest in changing the situation

because they are “just fine” with their current status.** The study also notes that the
Parliamentary Assembly of Bosnia and Herzegovina refuses to approve the candidates
submitted in the recent years by the CRA for the selection of Serb and Croat members of the
Board of Governors of BHRT. In 2011, the state parliament requested the Agency to re-

publish the tender, which the CRA found to be illegal."*? It has been reported that all public
broadcasters with the exception of RTRS are in debt due to the failure to collect subscription

fees and the fact that those fees are very low (€ 3.63).*2 Finally, the Balkan Media Barometer
found that the programmes of the public broadcasters differ very little from those of private

broadcasters and that they do not offer balanced information in their news and information

programmes.***

107 Office of the OSCE Representative on Freedom of the Media, Press release, OSCE media representative says Bosnia
and Herzegovina urgently needs to uphold the editorial and political independence of its public service
broadcaster, 25 May 2011, http://www.osce.org/fom/78105 and SEC (2011), Bosnhia and Herzegovina 2010 Progress
report, p. 16, 50-51.

108 see The Media in South East Europe, Comparative Media Law and Policy Study, based on country reports from
Albania, Bosnia- Herzegovina, Bulgaria, Croatia, Kosovo, Macedonia, Moldova, Montenegro, Romania and Serbia. The study
was conducted on behalf of the Friedrich  Ebert ~ Foundation,  Regional  Project  Dialogue  South-East

Europe and is available online at http://www.fes.bg/files/custom/library/2011/The%20Media%20in%20South-
East%20Europe.pdf. The report on Bosnia and Herzegovina was prepared Radenko Udovicic. Its full text can be found
online at http://mww.emr- sh.de/service/EMR_BiH_CountryReport_FES_SEE.pdf.

109 1pid. p. 44.

110 Balkan Media Barometer, Bosnia and Herzegovina 2011, edited by NataSa TeSanovic. The study was facilitated by the
Friedrich Ebert

Foundation and was still unpublished at the time of the writing of this review.

111 1pid., p. 40.
112 1pig,, p. 43.
113 1big., p. 46.
114 1pid., p. 48-49.
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PE3IOME, KPATKOE W3JIOKEHUE PEKOMEHJIALIMI

[IpoBenss aHanmu3 mpeacTaBieHHOro TmpoekTa 3akoHa Keipreickoir Pecnybnmuku «O 3amure
nereil or WHGpOpPMAIMM, NPUYMHSIONICH Bpea WX 3J0POBBI0 WIM PAa3BUTHIO» B KOHTEKCTE
nonoxxennd Kouctutymuu Keipreickoit PecryOnuku, — IEHCTBYIOIIETO 3aKOHOAATEIhCTBA O
CMU u o mpaBax pgered Koipreisckoit PecnyOnmky, — MeXIyHapoIHBIX HOpPM O cBoOoje
BBIp@XCHUSI MHEHUH M 3alluTe JEeTe OT BpeAHoW wuHGOpMaIuu, a paBHO MPAKTUKH,
CyllecTByIOLIel B Apyrux rocyaapcrBax-ydyactHukax OBCE, SKCHEPT MPUXOAMUT K OOIIEMY
3aKJIFOYEHUIO, YTO YKAa3aHHBIM 3aKOHOMPOEKT COJIEPKUT 3HAYMUTENIbHBI IO3UTUBHBIN
MOTEHIMAJ, TMO3BOJISIONINI YCTAaHOBUThH OajlaHC MpaBa Ha CBOOONY BBIPAKEHHMsS MHEHHUS M IpaBa
Ha 3alIMTy JeTeil oT BpeaHoil uHpopmanuu. B ToXe Bpems, 3aKOHOMPOEKT COMEPHKUT
CYLLIECTBEHHbIE HEJOCTATKH, KOTOpPhIE MOTYT HHBEJIHPOBAaTh €ro IOJIOKUTEIbHBIE Hayaja.
[TpoekT TpebyeT NOMONHUTENBHOM NOPAaOOTKH C y4ETOM PEKOMEHAIHiA, OCHOBaHHBIX Ha
MEXIYHAPOAHOM TIpaBe M TMpPaKTHUKE JAPYTHUX CTpaH, B KOTOpPBIX JEHUCTBYET CXOJHOE
3aKOHOJIaTEIbCTBO.

3aKOHOMPOEKT COACPKUT CIEAYIOUINE OCHOBHBIE MPEUMYILECTBA!

e [Ipu ycraHOBIEHMHM OTpaHWYEHUN PACTIPOCTpAHEHUS WHGOPMAIUHU, MPEANOIaracMbIX
3aKOHOIPOEKTOM, B LIEJIOM, COXpaHSIeTCs OaaHc rapaHTUPOBAHHBIX
KOHCTUTYIIMOHHOTO TIpaBa Ha CBOOOJY BBIPAKCHHS MHEHHSI M OXPaHSEMBbIX HHTEPECOB
HECOBEPIICHHOJICTHUX. 3HAYHMTENIbHBIA BKJIaJ B OTO OOECIeUMBaeTCs JACHCTBHEM
MPUHLKMIOA CAMOCTOATEIBHOM peanu3aluy TOJIOKEHWW NPaBOBOIO aKTa JIMUAMH,
OTBEYAIOIIUMH 32 BBINYCK MH()OPMALMOHHON MPOAYKIIMU B 00OpOT, a Takke TEM, YTO
OoJiplliee 3HAYEHUE 3aKOHOM MpHUIIAeTCsS WHPOPMUPOBAHUIO JIeTel 00 OMAaCHOM XapaKTepe
MIPOYKIINH, a HE 3apeTy paclpoCcTpaHeHus] HHPOPMAIIUH.

o Cdepa perynupoBaHUs 3aKOHA SIBIISIETCS OYEPUEHHOH TOCTATOYHO YETKO, COOTBETCTBYET
3agBICHHOMY IIPOEKTOM IIPEAMETY.

e [loHaTHiiHBIN ammaparT 3aKOHONPOEKTa B OCHOBHOM SIBJIIETCS JTOCTATOYHO BBIBEPEHHBIM,
COXpaHsisl MPU 3TOM JIAKOHHUYHOCTh, B pe3yinbTaTe 4yero obOecreumBaeTcs 3(h(PeKTHBHOCTH
JIeMCTBUS TPUHIMIA TPABOBOM OMPEAETICHHOCTH. DTO HE OTMEHseT TOoro (akra, uTo
MHOTHE KaTerOpuu 3aKOHAa HOCST OLEHOYHBIN U CyObeKTUBHBINA XapakTep. OH 00yclioBjIeH
caMOM TIPUPOJION OTHONICHHWH IO TOBOJY 3allMThl OT HWHGOPMAIMH, KOTOpas MOXKET
NOBJIMATH KaKUM-THO0 00pa3oM Ha JeTel He TOJBKO B CHIY CBOETO COJEpXaHHs, HO U B
CWJIYy MHJIMBUIYAIILHOTO BOCIPHATHS, C()OPMHUPOBAHHOTO C Y4ETOM Kak OOIIeCTBEHHOU
MOpaJIM,TaAK U CEMEHWHBIX OTHOIIECHWU, a TaKKe JMYHOTO pa3BUTHUS peOeHka. TpakToBka
TakKUX TIOJIO)KEHUHM, KaK <«OIMpaBIaHHOE CIOKETOM H300paK€HHE HACWIMSI», «HE
NoOYX/aloIHe K COBEPUICHUIO MPOTHBONPABHBIX JEHCTBHM ONMUCAHUS MPECTYIUICHUN»
HE MOJKET MPOUCXOIUTh HCKIIOUUTEIBHO HAa OCHOBAaHHHM (OPMAIBHBIX KPUTEPHUEB,
OpPEeIyCMOTPEHHBIX  3aKOHOM M JOJDKHA  OCYHIECTBIATHCS  C  MPHUBJICYECHUEM
npeJcTaBUTeNel pa3InYHbIX OOIIECTBEHHBIX M 3KCIEPTHBIX TPYII.

e [lpenycmarpuBaercss H3bATHE U3 cepbl NEHCTBHS 3akOHa 000poTa MHGPOPMaLUOHHOU
IPOIYKLUH,

UMEIOIIEH  3HAYUTEIbHYI0 HCTOPUYECKYIO, KYJIBTYPHYIO WIH XYHAOKECTBECHHYIO
LIEHHOCTb. Takoe M3bATHE MO3BOJISIET 00ECIEUNBAaTh TAPAHTUU COXPAHEHHS KYIbTYPHOTO
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Haciequs, CQGOPMUPOBAHHOTO B HAIMOHATHHOM M MEXKIYHAapOJHOM HCKYCCTBE U
JoCTyna K 0ObeKTaM TaKOro Hacle[usl JeTeil B COOTBETCTBHM C TPEOOBaHMAMH YaCTH
2 crarbu 31 KonBeHuuu o npaBax peOeHKa.

[IpenycmarpuBaeTcsi €QWHBIA OpraH, YIOJHOMOYCHHBIW B cdepe 3amuThl JeTe OT
uH(pOpMaLINY, MPUYMHSIONIEH Bpel WX 370POBBIO M pa3BUTHIO. Hanuyme Takoro OJHOTO
VIPaBJISAIOUIETO IIEHTpa JOHKHO oOecneduBaTh €IWHOOOpa3sMe U OTHOCHUTEIbHYIO
OTIEPATUBHOCTh MPHUHATHUS pelieHuid. TeM He MeHee, HEOOXOIUMO OTMETHUTh, YTO CTaTyC
JAHHOTO OpraHa He SBJSETCS BIOJHE MOHSTHBIM B CUCTEME OPraHoB, c(hopMHpPOBAHHOM B
Ksiprezckoit Pecniybnuke OISl 3alUThl HHTEPECOB JIETe, TPUHLHIIBI
dbopMHUpoOBaHUs OpraHa HE MOHSATHBI.

B TOo e Bpems, 3aKOHOMNPOEKT COJEPNKUT CICAYIOIIUE OYEBHIHBIE HETaTUBHbBIC
MOMEHTEI,

HEKOTOpBIE U3 KOTOPBIX SBISIOTCS MPOU3BOJHON CTOPOHOM €ro TOCTOUHCTB!
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OCHOBHBIM U  CYIIECTBEHHBIM HEJOCTaTKOM 3aKOHONpPOEKTa ClelyeT MpHU3HaTh
HE/I0CTaTOYHOE HCIOJIb30BAaHUE CaMOPETYIMPOBAHUS MM COPEryIMPOBAHUS B OTpACIH,
obecrieunBaromieii  00opoT uH(poOpManuoHHOW Tponykuuu. lleHTpanpHas poab B
dbopMUPOBAHNM MEXaHHU3MOB oOOecredeHHs] HUCIOJIHEHHs 3aKOHa B COOTBETCTBHUH C
MPOEKTOM, BKIJIIOYAs TMPUHSATHE aKTOB, YCTAHABIUBAIOUIUX TMPOIEAYPHl MApKUPOBKH H
NPOBEICHUS  OKCIEPTU3bl  HMH(OPMAIIMOHHON POAYKIIUH, BO3JIaraercs  Ha
rOCyAapCTBEHHBIM OpraH, a HE Ha MpeAcTaBUTENeH NPOQPecCHOHAIBHOIO COOOIIECTBA.
Mexny TeM, Takas MpakTHKa HE COOTBETCTBYET MEXKIyHApOJHBIM CTaHAapTaMm, M He
SIBJIIETCS TPUHATON B Ipyrux rocynapcreax-ydactHukax OBCE.

[IpoekT BKIIOYAE€T TIOJOXKEHHUS, KOTOpble HE MOTrYT OBITh pEaJu30BaHbl, B CHIY
OTCYTCTBHSI HQJJISKAIIMX MEXaHU3MOB. B uacTHOCTH, TakKOBBIM cleAyeT NpU3HAThH
IPEIYCMOTPEHHYI0 HOPMY 3aKOHOIPOEKTa O €ro HENPUMEHHMMOCTH K MPOAYKIIHH,
UMEIOILEH 3HAYUTEIbHYIO HCTOPUYECKYIO, XYHO0XKECTBEHHYI0 WM HMHYIO KYIbTYPHYIO
IEHHOCTHh i1 OOIIecTBa.

OrcyrcTBUE KpUTEpPUEB JUIsI OTHECEHUS MPOAYKIUM K XapaKTEpU3YIOUIEHCS TaKuM
o0pa3oM, cO34aeT BO3MOYKHOCTU C OJHOM CTOPOHBI, MAJIs 3J0YHNOTpeOJeHUH IpaBaMu
CyOBEKTOB Ha pbIHKE 00O0poTa WH()OPMAIMOHHON MPOMYKIIMU, CCHUIAIOIIMXCS TPH
pacmnpocTpaHeHUd MHPOpPMAallMM Ha ee «O0coOylo» IIeHHOCTh, a C JPYroil CTOpPOHBI,
1S pPa3BUTHS KOPPYINLHMOHHOM COCTAaBISIOIIECH JEATEIBHOCTU IPEIACTaBUTENCH
roCyAapCTBEHHOI'O OpraHa, KOTopble OyAyT pelaTh, OTHECTH TO WM MHOE IPOM3BEACHUE K
KaTeropuu OCOOBIX  KYJIbTYPHBIX LEHHOCTEH MJIM TPOBECTH €ro  BO3PACTHYIO
KJIaCCH(PHUKAIHIO.

B cocTtaB u3biaTHi U3 NEWCTBUA MOJIOKEHHUN 3aKOHOMPOEKTA HE IMOMAaJ0 PacnpoCTpAHEHHE
uHpOpMAIMM MEAMLIMHCKOTO XapakTepa, MEXIy TeM O005S3aTelbHOCTh MpeInUCaHus
TAaKOTO pojia SBJSIETCS OUYCBHIHBIM. TakyKe NPEACTAaBISACTCS JIOTHYHBIM — H3BSATHE
u3 cdepbl IeiCTBUS 3aKOHONPOeKTa 000poTa MH(pOpPMAIMH YUeOHOTO XapaKTepa.

3aKOHOMPOEKT COJCPKUT DA OTPAHUYCHUN B OTHOILIEHHMHM HWH(POpPMALMU, KOTOpHIE HE
MOTYT OBITh TPH3HAHBI JOCTATOYHO OMNPEJCICHHBIMH C MO3MIUU  CIICIOBAHUS
NpUHIKITY GOpMaTbHON OmNpeneNeHHoCTH. B 9acTHOCTH, ycTaHaBiIMBaeTcs 3ampeT Ha



pacripoctpaneHue uWHMOpMaIy, OTPUIIAIONICH CeMelHbIe IEHHOCTH. JlaHHas KaTteropus
SIBJISIETCSL KpaiHE pa3MBITOM M MOXKET II0-Pa3HOMY TPAKTOBATHCS HE TOJBKO Pa3IMYHBIMHU
UHAUBUAAMH B CHJIy HUX [EPCOHAIbHBIX IMPEJICTaBICHUM O MOpaid, HO U Pa3HBIMU
COLIMAJILHBIMYM TPYIIIAMHM, IPOKUBAIOIIMMHU B Pa3HbIX DPETHOHAX CTpaHbl, B KOTOpPOH
YCTaHOBJIEHO TaKOE€ OrpaHUYEHUE.

[IpenycmaTtpuBaeTcs B KauyecTBe OOILEro MpaBmiia 00A3aTENbHOCTh PacIpOCTpPaHEHUs
MPOMApKUPOBAHHOW WH(MOPMAIMOHHON MPOAYKIMH B ceTd MHTEepHeT w® 3amper
pactipocTpaHeHust B ceTH MHTepHeT BpenHoW ans nereid umHpopmauuu. Peamuzanms
JTAHHOTO HOPMAaTHMBHOT'O TOJIOKEHHUS B €0 HBIHEIIHEM BUJE OyAeT MpeicTaBisATh co0o0it
HapyllleHUE OCHOBOIIOJIATAIOIero MpUHIMIA paBEHCTBA BCEX IMIE€pell 3aKOHOM, Tak
KAaK CO3/1aCT HEpaBHbIC YCIIOBUA JUIs MpeacTaButenci VIHTepHeT-UHAYCTPUHU, TEM CaMbIM
OTpaHWYUB  CBOOONY  pacmpocTpanenuss  uHbopMmaruu.  [IpeacraBnsercs,  4TO
UMIIEpaTUBHOE paclpocTpaHeHre Ha Bce MHTepHeT-caliThl TpeOoBaHUS 00 OrpaHUYCHUU
obopora mHPOPMAIIUK U O MAPKUPOBKE MPOAYKIIMHU MPHUBENET K OTPAHUUYCHHIO TPaB TEX
BIIa/ieNblieB IHTEpHET-PECYpCOB, KOTOpPbIE HAXOAATCA MoA ropucAuKiuer Koipreizckoi
PecniyOnvku 1o CpaBHEHHWIO C MX KOHKYPEHTaMH, HAXOISIIMMHCS B JIPYTUX JTOMEHHBIX
30HaX U / WK FOPUCIUKIUSAX.

3aKOHONPOEKT HE COIVIACOBAH C TMOJIOKEHUSIMU JEHUCTBYIOLIEIO 3aKOHOAATEeIbCTBA
Kpipreizckoit PecnyOnuku B 4YacTH OMpeneneHHs 3alpelieHHOM K paclpoCTpaHCHHIO
uH(poOpMalUKd. DTO MOXET MPUBECTH K OTPAHUYCHHUIO CBOOOJBI BBIPAKEHMSI MHEHUS, TaK
CyOBEKTBl ~ IPAaBOOTHOLICHWH HE CMOTYT  ONpEAeNUTh, KaKOii  HMMEHHO  BH[
uH(OpMAIUU TIPEIIeH K pPacHpOCTPAaHEHHUI0O H OTKaXyTCSd  OT PACIpPOCTPAHCHHUS
uH(popMaluu HE TMOTOMY, YTO OHAa MOXET HAHOCHUTb Bpelx JAETSIM, a MOTOMY, YTO
IIPABOBbIE MOCTEACTBUS PACIPOCTPAHEHUSI TaKOW MH(POpPMAIIUU HEMOHSITHBI.

VYcTaHOBNIEHHAsT ~ 3aKOHOMPOEKTOM  MpolLeaypa  J3KCHEpTU3bl  MHPOPMAIMOHHOMN

IPOAYKIMU, HE COOTBETCTBYET 3asBJIIEMON KOHLENIMHM 3aKOHOIIPOEKTA. Tak kak
JKCIIepTH3a OCYILECTBIIAETCS UCKJTFOUUTEIIBHO 1o peLeHUI0
KOHTPOJIMPYIOIIEro/HaI30pHOTO oprasa, OIIaYMBAETCS 3a cyer CPEICTB

rOCyAapCTBEHHOIO OFO/IKETa U HOCUT 3a0IOpPOKPATU3UPOBAHHBIN M HETPaHCIApEHTHBIN
XapakTep, €€  UCIOJb30BaHWE  OyAeT HOCHTh pENpecCUBHBIN xapaktep. OHa Oyner
OCYHIECTBIIATBCSI HE B LEIIX JOOPOBONBHOM KiaccH(UKALMU MaTepualoB, a i
IPOTUBOACUCTBUS PACIPOCTPAHEHUIO TOW WM WHOW MH(OPMALIHH.

3aKOHOMPOEKT COJMEPXKUT JIMIIb OTCHUIOYHBIE HOPMBI MO BONPOCY 00 OTBETCTBEHHOCTH
3a ero HapymieHue. Mexay TeM, Kak IOKa3blBaeT MPaKTUKa APYrUX CTpaH, B KOTOPBIX
NPUHUMAETCS MMOJA00HOE 3aKOHOJATEIhCTBO, UMEHHO BBEJCHHE HOPM OTBETCTBEHHOCTH 3a
HapylIeHUE 3aKOHOJATeNbCTBA O 3allUTe JAEeTed MNPUBOJUT K BO3HUKHOBEHHIO
CaMbIX OCTPBIX JUCKYCCHUN B OOIIECTBE M OMACEHUI BO3MOXKHOTO HEMPONOPIHMOHAIBLHOTO
OrpaHMuYEHUs TMpaB Ha CBOOOAY TIOMCKAa U  paclpocTpaHeHus HHGOpMAaIIH.
HeomnpenenenHocTh B BoOmpocax CYOBEKTHOIO COCTaBa, MPOLEAYPHl U MeEphl
OTBETCTBEHHOCTH 32 HApyIIEHHWE 3aKOHAa HE TIO3BOJIACT OICHHTh, KAaKUMH OyOyT
MOCNEACTBHSI  MPUHATUS ~ 3aKOHONPOEKTa JUIS  YYaCTHUKOB  pBIHKA  OOpalieHHs
MH(OPMALMOHHONW TPOIAYKIIUU.

3aKOHOMPOEKT HE TMpEeAyCMaTpPUBAaeT IEPEXOJHOTO CpOKa, B TEYCHHE KOTOPOTO
JOJDKHO OBITH IPUBEJIEHO B COOTBETCTBHE 3aKOHOJATEIHCTBO B CMEXKHBIX chepax, a Takxke
OCYIIIECTBJICHA MOArOTOBUTEbHAs (BKIIIOYAs Pa3bACHUTENbHYIO) PabOTy C y4acTHHKAMH
06opoTa HHPOPMAITMOHHON TPOTYKITHH.
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B kauecTBe OCHOBHBIX PEKOMEHJALMMN JKCIIEPT MPEIaraer:

1. BHectn B 3aKOHONPOEKT M3MEHEHHUs, OOecleyuBalouue y4JacTHe Npe/ICTaBUTENeH

npodeccuonaabHoro (MHTEpHET-, MEIMHHOr0) COOOIIECTBA B TPUHATHH PEIICHUH,
Kacarolmuxcsi  kinaccuukanuu  UHGOPMAIMOHHONW MNPOAYKLHMH, JKCHEPTU3bl TaKOU
MPOAYKIMH, COCTABJIEHUS PETVIAMEHTOB M IPABWII OCYILIECTBJIEHUSI PA3JIMYHBIX BHUIOB
NEeSATeNIbHOCTH MO 3allluTe JeTe OoT BpeAHOW HMH(OpManuM, a Takke B OCYIIECTBICHUU
HAJ30pa W KOHTPOJIS 3a COONIOJICHHEM 3aKOHOJATeNbCcTBAa. B KkauecTBe HaumOolee

IPEINOYTUTEIILHOTO BapUaHTa MPEJIaraeTcsi BO3JIO0KEHHUE COOTBETCTBYIOIIUX (YHKIIUH
Ha OpraHsl CaMOPETyIHPOBaHUS po¢eCcCHOHATIBHOIO co0011eCTBA, WIH
npodeccuoHaibHble OOBEIUHEHHUS, WM HauOojee aBTOPUTETHbIE HEKOMMEpPYECKHUe
opranusanui. B kadecTBe albTEepHAaTHMBHOIO BapuUaHTa BO3MOXKHO PEKOMEHJOBATh
YUPEXKJCHUE ODKCIIEPTHOTO COBETA, BKIIOYAIONIETO TPEACTABUTENICH TIpa)kIaHCKOTro
oOmiecTBa, TpPH YIOJTHOMOYEHHOM OpraHe B cdepe 3alluThl JeTell OT WHQOpMaIluy,
OPUYMHSIONEH Bped WX 3J0pOBbI0 M Pa3BUTHIO. PelieHHs  ymoJIHOMOUYEHHOTO
rOCyJapCTBEHHOTO OpraHa JOJDKHbl TPUHUMATbCA MNpU  00A3aTE€IbHOM  Y4acTHUHU
HKCHEPTHOTO OpraHa.

B 3akoHONpOEKT AOJKHBI ObITh BHECEHBI Oojiee 4YeTKUE MpaBWia AJIs ONpeneseHUs
UHPOpPMALMY, UMEIOIIEH 3HAUYUTENIbHYI0 HCTOPUUYECKYIO, XYIOXKECTBEHHYIO WM HHYIO
KYJIBTYpHYIO LEHHOCTb. lIpencraBisercss HEOOXOAWMBIM COCTaBJIEHHE OTKPBITOIO U
OOIIEIOCTYTHOTO ~ peecTpa TaKUX  NPOM3BENEHUH,  NPUOPUTH3ALMUA  HPOIEAYPHI
SKCIEPTU3bl B OTHOIIEHMM TakuxX MpousBegeHui. Jlo (opMupoBaHus OCHOBHOTO
MaccuBa MH(OpMalMM TaKOro pPEecTpa, 3aKOH HEe JOJDKeH BCTynaTrh B aeictue. Ilpu
3TOM HEOOXOAMMO 3aKpEenmuTh B KadecTBE 00s43aTeIbHONH HOPMBI MPE3YMIIHUIO, B
COOTBETCTBUHU C KOTOPOI HEBHECEHHE MPOM3BEACHUS B peecTp He OyneT o3HauyaTh, YTO
OHO HE mpejacTaBisgeT ocoboi IeHHOocTH. Kpome Toro, mpu AopabOTKe 3aKOHONPOEKTa
HEO0OXOMMO TPOU3BECTH €r0 TapMOHHU3AIMI0 ¢ 3akoHOM Kreipreickoit Pecrydnuku ot 7
anpens 2009 roma «O KynbType» TakuM 00pa3oM, 4TOObI 6a30BOE MOHATHE «KYJIbTypHAs
[IEHHOCTh» HE OBLJIO TUCKPHUMHUHUPOBAHO IO OTHOUICHHIO K  MOHATHIO «HH(OpMaIus,
NPEICTaBISIONAas 0CO0YI0 KYIbTYPHYIO LIEHHOCTb».

HeoOxoaumo u3bsATh M3 cdepbl IEHCTBHS 3aKOHA O0OPOT MPOAYKLHH, COAEP KAIIUN
MEIULUHCKYIO HAIlPAaBJIECHHOCTh, a TAKXKe y4eOHOM JIUTeparypsl.

HeoOxoauMo KapAMHAIbHO TmepepadoTaTh 3aKOHOMPOEKT B  OTHOLICHUM IPaBUI
pacripocTpaHeHus] MHPOPMAIMOHHOW Npoaykuuu uepe3 cerb HHTepHer. OOs3aTenbHas
MapKUpOBKa MNpPOAYKIMH B ceTu VIHTepHeT AomkHAa ObITh OTMEHEHA, JOJIKHBI OBITh
yTOUHEHBl TpaBWia o0OpoTa BpeAHOM JuIs Jeredl mnpoaykuuu. HHTepHeT-cailThl
HEOO0XOAMMO 3aMHTEPECOBBIBATh BO BBEACHUM MAPKUPOBKH, MPEJOCTABIISASA UM JIBIOTHI U
npedepeHIuy, ycTaHOBIECHHBIE 3aKOHOM. KpoMe Toro, u3 moja IeicTBUs 3aKOHA JIOJKHBI
OBITh BBIBEJCHBI T€ pa3fieibl MHTEpHET-caliTOB, KOTOpBIE COJEP’KATEIbHO HAIOIHSIOTCS
nonb3oBatensimu (UGC, koMMeHTapuu Ha caiTax u mp.).

[IpencraBnsiercs HEOOXOOUMBIM CKOPPEKTHPOBAaTH  MpPaBUJIa TMPOBEACHUS SKCIEPTH3BI
JUIS TIPUBECHUS JAHHOM MPOIeyphl B COOTBETCTBUE C LEISAMU U 3a7adyaMH 3aKoHa. J[is

3TOTO DJKCIEPTU3a JOJDKHA CTaTh JOOPOBOJIBHOW (MPOBOAMTHCS KaK MO HWHULUATHBE
rOCYJapCTBEHHBIX  OpraHoB, TaKk M [0 HHHUIMATUBE  IPOU3BOAUTEIECH U
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pacnpocTpaHuTeNei HHGOPMALIMOHHON  MPOAYKIHH), Oojee  TpaHCIApEHTHOM
(mocturaercst myreM BEACHUS OTKPBITOTO peecTpa IKCIEPTOB, IMYOIMKALUU IKCHEPTHBIX
3aKJIFOUCHMI), HE3aBUCHMOMW (fomyckaercss (DMHAHCHPOBAHHUE SKCIEPTHU3bI KaK 3a CUeT
OFOJDKETHBIX CPENICTB, TaK M 33 CUET MHBIX MHUIIMATOPOB SKCIEPTHU3bI), OTBETCTBEHHOMU (B
3aKOHE JIOJDKHA OBITH MPETYyCMOTpPEeHa NpodeccrHoHabHasi OTBETCTBEHHOCTh AKCIIEPTOB).

6. Tpebyercs mopaboTka 3aKOHA C ILETbI0O MCKIIOUCHHS] W3 HErO MOJIOKEHUH, KOTOphIC HE
MOTYT OBITh TNPU3HAHBI OMNPENEICHHBIMH B JOCTaTOYHOM Mepe, dYTOOBl HCKIIOYUTH
BO3MO)XHOCTh HEKOPPEKTHOTO IpUMEHEHUs (HampuMmep, <«CEeMEHHbIC LEHHOCTH,
«IIPOTUBONPABHOE MOBEICHUEY).

7. 3aKkOHONATENbHO  JIOJDKHBI ~ OBITHh  3aKpEIUICHBl  COpa3MEpHBIE, MOHATHBIE H
MPOJUKTOBAHHBIE  HACYIIHOW  TMOTPEOHOCThIO  MEXaHW3MBI  OTBETCTBEHHOCTH  3a
HapYIICHHE 3aKOHA, KOTOPBIE TOJKHBI OBITh OTPAKEHBI MMEHHO B 3TOM HOPMATHBHOM
akte (C BO3MOKHOCTBIO TIOCIEAYIOIIEr0 JyOJIMpPOBaHHS HOPM B  MPOQGUILHOM
3aKOHO/ATEIbCTBE).

8. CrnemyeT oOCYIIECTBHTH BHEIPECHHUE 3aKOHA 4Yepe3 MEXaHU3M TIOITATHOTO BBEACHUS B
nerictBue. B mepexomHBI  TIepHOA  JTOJDKHBI  OBITH CO3JaHBI HEOOXOIWMBIE IS
obecricueHusl pealbHOr0 (YHKIIMOHUPOBAHUS 3aKOHA HMHCTHUTYTHI  (IOJArOTOBJICHA
WHCTUTYIIMOHAIbHAS HMH(pAacTpyKTypa Il TPOBEACHHUS OKCIEPTU3Bl, CHOPMHUPOBAH
KOHTPOJIbHO-HAJ30PHBIA ~ OpraH, YTBEPXKJIEHBl €ro  pPEerjaMeHTbl, MOATOTOBJICHBI
HEOOXOUMBIC PEECTPhI, YTBEPXKIEHBI MEPEYHN AAMHUHUCTPATUBHBIX, OPraHU3aI[MOHHBIX,
TEXHUYECKMX W MPOrpaMMHO-AINApPaTHBIX CPEACTB 3alIUThl JETed OT BpEIHOU
uHbOpMannu), TMPOBEICHA pa3bsACHUTEIbHAS paboTa C MPEACTaBUTEISIMH  pBIHKA
pacnpocTpaHeHus WHGOPMAITMOHHON MPOMYKIIHH.
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BBEJEHUE

Hacrosiiee uccrnenoBaHue COIAEPKUT aHAIM3 IPEICTAaBICHHOIO IMpoekTa 3akoHa KbuIprsi3ckoi
Pecnybnmukn «O 3ammTe nered oT MHPOPMALUH, NPUYUHAIONICH Bpel WX 370POBBIO HIIH
pa3BUTHIO» B KOHTEKCTe mojoxkeHnii Koncrutynun Keipreizckoin PecnyOnuku, aeicTBYrOIIEro
3akoHomaTensctBa o CMM u o mpaBax jereii  Kwipreickoit Pecmy6mmkm,' a  Takxe
MEXIYHApPOAHBIX HOPM O CBOOOJIE BBIPRKCHHS MHEHUW U 3allUTe JeTell OT BpeIHOMN

nH(popMaIuM, a paBHO MPAKTHKH, CYIIECTBYIOIIECH B Apyrux rocymapcrax-ydactoukax OBCE.

PaccmarpuBaeMblii poeKT 3aKoHa ObLT pa3paboTaH MO MHHUIMATHBE OOIIECTBEHHBIX aKTHBHCTOB
u mnapinameHtapueB Keipreisckoit  PecnyOnmuku. OCHOBHOM — 1LI€NTbIO  TIPUHSATHS  HOBOTO
3aKOHO/IATENLHOIO AaKTa, MO 3aJAyMKE €ro MHHUIMATOpPOB, JIOJDKHO CTaTh CO3/JAaHHUE IPABOBOTO
noJis, 0o0ecreurBaloIIero 3alluTy MpaB JeTei oT uHpopmanuu, KOTopas MOKET NPUYUHUTDH
Bpea MX JIyXOBHOMY, (pu3MuecKkoMy M NCHUXHWYECKOMY pa3BuTHIO. Kak yka3biBaloT pa3paboTUuKH
MIPOEKTa, €ro aKTyalbHOCTh «OOYCIIOBJIEHa OCOOOW YS3BUMOCTBIO JI€TEH, KOTOpbIE B YCIOBHSX
WHTCHCUBHOTO PpA3BUTUS HOBBIX HH(OpMAnMOHHBIX TexHonoruil (MHrepHeTra, MOOWIBHOW H
MHBIX BHJIOB JJIEKTPOHHOM CBS3H, LHU(PPOBOTO BeUIaHHS) B HAUOOJBIIEH CTENEHU IOJBEPKEHBI

HeratuBHoMy HHGMOPMAIIMOHHOMY BO3IEHCTBHIO».

10 wmronma 2012 roma yka3aHHBIA 3aKOHONMPOEKT ObUT omybnukoBaH Ha caiite I[lapmamenTta
Keipreizckoit  PecniyOnuku, B Hacrosimee BpeMms [0 UWHHUIMATUBE TapJiaMEHTapueB H
BO UCIIOJTHEHWE TmoJokeHni myHkTa 1 crateu 22 3akoHa Keipreizckoit PecnyOmukm ot 20
mionst 2009 Toma «O HOPMATHBHBIX MPABOBBIX AKTAX»  OH HPOXOAUT  OOLIECTBEHHOE
obcyxenne.® AHanu3 3aKOHONPOEKTA MPEACTABICH OPraHM3ALMSIMH TPAXKIAHCKOrO OOLIECTBA,
IIMPOKONW OOIIECTBEHHOCTH [JOCTYIMHA Kak MO3UIMs 3aKOHOJAATeNeil, Tak W TouKa 3pEHUS
MPOTUBHUKOB MTPOCKTA.

B cinydae mnpuHATHS 3aKOHONPOEKTa OH CTAaHET KIIOYEBBIM 3BEHOM B CIIOKHOH cucTeMe
3aKOHOJATEIbHBIX aKTOB, PETYIHPYIOIIUX B pa3iMdyHOM o00beMe HH(OpMaIOHHBIE TIpaBa
rpaxiaadH, B TOM YHCIe 3allUTy TMpaB JeTedl Ha monydeHue uHPoOpMaluu, He
IPUYUHAIONIEH Bpeaa uX (U3NYECKOMY MCUXHMUECKOMY M HPAaBCTBEHHOMY Pa3BUTHIO.

Paznmen 1 Hacrosimiero  MCCIEAOBAaHUS  IMOCBALICH  MEXIYHApOAHBIM  00s3aTelIbCTBAM
Koipreisckoit Peciyonuku B o0nacTu mpaB 4elloBeKa, W B HEM HM3JIararoTcsi MEXIAyHapoJHbIe
CTaHJApThl, KacalollMecs IpaBa Ha CBOOOAY BBIPAKCHHMS MHEHHUS, a TaKkXKe IpaB JeTed Ha
cBOOOAY BBIpQXEHHUS MHEHHMs, JOCTyla K HH(pOpPMAIMM M 3alIUThl OT MH(OpMAIUH, KOTOpas
MOXXET IPUYUHUTH BPEI Pa3BUTHUIO J€TeW.  YKa3aHHbIE CTaHAAPThl YCTAHOBJIEHBI B

! YcenenoBanichk TeKCTbI 3aKOHOB Keiprei3ckoit PecnyOiauki 1 3aKOHONIPOEKTa Ha PYCCKOM SI3BIKE.

2 CrpaBka-000CHOBaHME K IIPOEKTy 3aKOHa pasmemieHa Ha caiitre Ilapmamenta Keipreisckoit Pecnybmuku, mo agpecy:
http://www.kenesh.kg/RU/Pages/ViewNews.aspx?id=667 &News|D=9286

® 3jleck M jance B KauecTBe HCTOUHMKA HOJIyYCHUs] TEKCTOB HOPMATHUBHBIX IIPABOBBIX aKTOB KbIPTHI3CKOM
Pecry0onuku BeiCTynaeT 6a3a JaHHBIX oduIHaIbHOTO caiita MUHHCTEpCTBa FocTHIMK pectiyonuku - http://cbd.minjust.gov.kg.
Texcr 3akoHa «O HOPMAaTHBHBIX NPAaBOBBIX aKTax» Ha PYCCKOM f3bIKE OOCTYEH B ceTH VIHTepHET 1o azapecy:
http://cbd.minjust.gov.kg/act/view/ru-ru/2104202.

4 O6bsBICHNE O BHIHECEHHH Ha OOIIECTBEHHOE OOCYKICHHE 3aKOHONPOEKTAa pa3MelleHo Ha caiite Ilapmamenta
Keipreckoit Pecniyonuku, mo agpecy: http://www.kenesh.kg/RU/Pages/ViewNews.aspx?id=667&NewsID=9286
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MEXJYHapOAHOM TIpaBe, B TOM 4Yucie B MEXKIyHapoIHOM TMaKTe O TIpakIaHCKUX
" HOJUTUYCCKUX IIpaBax, KOHBGHLII/II/I 0 IIpaBax pe6eHI<a, a TAaKKC B PA3JIMYHBIX COIJIALICHUAX B
pamkax OBCE um OOH, croponoii kotopeix sBisgercsi Keipreizctan. OHM copepikarcsi B
PEKOMEHIaTEIbHBIX aKTax MEXKIYHApOIAHBIX OpPraHM3aLMM, PELICHUSAX MEKIYHAPOIHBIX CYIOB U
TpuOyHAJIOB 1O MpaBaM YEJIOBEKa, B 3asABJICHUSX IPEACTaBUTENEH MEXKIyHApPOJHBIX OPraHoB U
OpraHm3alyii, a Takke B KOHCTHTYIIHIOHHOM TpaBe B YAaCTH HMCCIEIOBAHUS BOIPOCOB CBOOOJBI
BBIPAYKEHUSI MHEHUS.

B pasmene 2 wuccienoBaHusi TPOBENEHO UCCIIEOBaHHE JEHCTBYIOIIETO 3aKOHOJATEIbCTBA
Keipreisckoit Pecniy0nuku Ha mpeaMer peryinpoBaHUs CBOOOBI BRIPAXKCHUS MHEHHS M 000poTa
MH(OPMALIMOHHOW TPOAYKIIUU, KOTOpask MOXKET HAaHECTH BpEJ Pa3BUTHUIO JETEH.

B paznene 3 coxepxurcs ananu3 npoekra 3akoHa Keipreickoit Pecnyonuku «O 3ammre neten
OT MH(OPMaIUH, NPUYUHAIONIEH BPEl UX 30POBBI0 MM Pa3BUTHIO» C YUETOM BBIIICYKAa3aHHBIX
CTaH/IapTOB, MECTA 3aKOHOIPOEKTA B CTPYKTYpPE 3aKOHOHAaTelnbCTBAa KbIprbI3cTaHa, M U3JI0KEHBI
3aMEYaHus B OTHOILEHUM 3TOTO 3aKOHONPOEKTa B PEJAaKIMH, ONMYOJIMKOBAaHHON M JAOCTYIHOM Ui
oOmiecTBeHHOTO  OcyxkneHus. Pexkomenmanum pasaena OCHOBAHBI Ha NPUHLHATIAX
MEXIYHapOAHOIO IIPaBa, YYUTBHIBAKOT CIOKUBIIYIOCS CHUCTEMY IIPABOBOIO PEryJIUpOBaHUs
nHpoOpMalMOHHBIX ~ OTHomIeHuH  Keipreisckoit PecnyOnuku © comepXaTr — KOHKpPETHBIE
IIPEIIOKEHUS IO COBEPIICHCTBOBAHNIO 3aKOHOIIPOEKTA.

1. MEXAYHAPOJHBIE CTAHIAPTBI B OBJIACTHU CBOBO/1bl BBIPAKEHUSA
MHEHUA U PET'YJIUPOBAHUA JEATEJBHOCTHU CMU

1.1. 3navyenne cB0OOOABI BBHIPAKEHUSI MHEHUS

IIpaBo Ha cBOOOY BBIpQ)KEHUSI MHEHUS MPU3HACTCS OJHUM U3 BAKHEHIIMX MpPaB yeIOBEKa.

OHO wuMeeT OCHOBOIIOJIATAIONIee 3HAaYeHHE Uil (DYHKIMOHUPOBAHMUS JEMOKPAaTHH, SBISIETCS
HEOOXOAMMBIM YCIOBHEM OCYIIECTBICHHMS Jpyrux IpaB MW camMo 1o cebe IpecTaBiser
HEOTHEMJIEMYIO COCTABIIIIOLIYI0 YEJIOBEYECKOTO JOCTOMHCTBAa. BceoOmias pekmapanusi mpas
uenoseka (BJIITY), > OCHOBHOM JOKYMEHT O MNpaBaX 4eNOBEKA, HPHHATHIA | eHepanbHOM
Accambneeit Opranmzammu O6beaunenHbix Hanuit B 1948 rony, 3ammmiaer mpaBo Ha cBOOOIY
BBIpQXCHUSI MHEHHSI B CIICyIOIIEeH (hopMyaupoBke crathu 19:

«Kax/pIil yenoBeK MMeeT MpaBO Ha CBOOOAY YOSKIEHMH M Ha CBOOOJHOE BBIPAKEHHE HUX; ITO
MpaBO BKJIIOYAET CBOOOJY OECHpEensaTCTBEHHO MPHUICPKUBATHCSI CBOMX YOCKICHHH M CBOOOIY
UCKaTh, MOJIY4aTh U PACHpPOCTPaHATh MHPOPMALUIO U HJIEH JIIOOBIMU CPEACTBAMHU U HE3aBUCUMO
OT TOCYJapCTBEHHBIX TPAaHHUI»

MeKayHapOaHBIH TAaKT O TPaKTAHCKAX W mHonuTHdeckux mpasax (MIIITII) 6 _

® Beeobmas ieknapanus npas genoseka. [pumsara pesomormmeit 217 A (I11) Tenepansroit Accam6ren OOH ot 10 nexa6pst 1948 roma, Cw.
MOJTHBIH O(HIHAIBHBIN TEKCT Ha pyccKoM si3bike Ha caiite OOH: http://www.un.org/ru/documents/decl_conv/declarations/declhr.shtml

¢ MeXIyHapOIHBIA MAKT O TPaKAAHCKHX M IMojuTHYeckux mnpasax. Ilpumsat pesomormeit 2200 A (XXI) TenepanbHoit
Accam6ien or 16 nexaOps 1966 roma. Berymun B cumy 23 mapra 1976 roma. Cm. monHbI o(HIMAIBHEIH TEKCT HA PYCCKOM S3BIKE Ha
caitre OOH: http://www.un.org/russian/documen/convents/pactpol.htm.
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JIOTOBOP, UMEIOLIUN 0053aTeIbHYI0 IOPUIUYECKYI0 cuily, patuduuupoBaHHblii KblipreizctaHoM

12 suBapst 1994 roma’, rapaHTHpyeT IIpaBo Ha CBOOOLY YOGXKICHHH U HX BBIPAKCHHE B
dbopmynupoBke, Bechma Omuskoi k BJIITY, Taxxke B crarbe 19:

«1. Kaxxaplit uenoBek MMeeT MpaBo OEeCIPENATCTBEHHO MPHIEPKUBATHCS CBOMX MHEHMH.

2.  Kaxnplii dYeloBeK HMMEET TMpPaBO Ha CBOOOJHOE BBIPAKEHUE CBOETO MHEHHS,  3TO
paBO BKJIIOYACT CBOOOAY MCKATh, IOJy4aTh W PACIPOCTPAHATH BCIKOTO poia WH(DOPMAIIUIO U
naeu, HE3aBUCUMO OT FOC}’I[apCTBeHHBIX FpaHI/IL[, yCTHO, IIMCBbMCHHO UJIN HOCpeI[CTBOM IcyaTrtu
WM XyI0KECTBEHHBIX (DOPM BBIpaKEHHUS, WU HHBIMH CIIOCOOaMU 110 CBOEMY BBIOODY.

3. Tlonp3oBaHue MPEeIyCMOTPCHHBIMH B NyHKTE 2  HACTOSAIMIEH CTaThd IpaBaMH HayaraeT
0co0BIE 0053aHHOCTH U 0COOyI0 OTBETCTBEHHOCTD. OHO MOXKeET OBITh,
CIIEIOBATEILHO,COMPSHKEHO C HEKOTOPHIMH OrPaHHYEHHUSIMH, KOTOPbIE, OJHAKO, JOKHBI OBITh
yCTaHOBHeHBI 3dKOHOM WU SBJISITBCS H€O6XOI[I/IMBIMI/I:

a) JU1s yBKEHUSI [IPaB U PENyTalluy JPYTUX JIUII;

b) ans oxpaHbl TOCYNapCTBEHHOW 0€30MACHOCTH,  OOILIECTBEHHOTO TOPSIKA,  3J0POBbs WU
HPABCTBEHHOCTH HACEJICHUS ».

Yacte 3 crarbm 6 Koncrurynmuun Keipreickoit PecmyOnmuku mpoBo3riiamaer TPUOPHUTET
MEXIYHApOAHOTO TIpaBa, BBIETSSE B KauecTBE AaOCOIIOTHOTO MPUOPUTETA BEPXOBEHCTBO
MEXIYHApOAHBIX JOTOBOPOB, U apTUKYIUPYS €ro CIeAYIOIINM 00pa3oM:

«BCcTynuBImIME B YCTAaHOBICHHOM 3aKOHOM TIOPAJKE B CHIIy MEXIyHApOJHBIE JOTOBOPEI,
yyacTHHLIEH KOTOpbIX sBhsieTcs Koipreisckas PecnyOnmka, a Takke oOIIeNpU3HAHHBIC
IPUHIUITEL ¥ HOPMBI MEXIyHApOJHOTO IpaBa SBISIOTCS COCTABHOM YaCTBhIO MPABOBOI CHCTEMBI
Keipreizckoit Pecniyonuxu.

Hopmbl MexayHapoIHBIX JOTOBOPOB IO IIpaBaM YEJOBEKA HMEKOT IMpsIMOE JIEUCTBHUE
Y IPUOPUTET HAJ HOPMAaMH JIPYIUX MEXKIYHAPOJIHBIX JOTOBOPOBY.

Cratps 20 3akona Keipreizctana «O HOPMAaTUBHBIX MPABOBBIX akKTax» MPEeAyCMaTpUBAET B
KayecTBe O00s3aTeNbHONM HaydyHYIO OSKCIEPTH3y 3aKOHOIPOEKTOB, KOTOpas B 00S3aTelbHOM
MOpSAJIKE BKJIIOYAeT OLEHKY IPOEKTOB Ha cooTBercTBUe Kak KoHcTuTynuu, Tak u
MEXJIyHApOAHBIM o0si3aTenbeTBaM Keiprezckoit Peciybnuki.

Cratbst 31 KoHCTHTYUMH TapaHTHpYeT  KaXAOMY IIpaBO Ha CBOOOIY BBIPAKEHHUS CBOETO
MHEHMsI, CBOOOAY CJOBa M I€4YaTH, YCTAHABIMBACT 3allpeT Ha MPUHYXKICHHE K BBIPAXKECHUIO
CBOEr0 MHEHMA WM O0TKa3zy oT Hero. Crarbs 33 KOHCTUTYIIMH NPOBO3IJAIIACT MPAaBO KaXJOTO
CcBOOOJHO HCKaTh, IOJIy4aTh, XPaHUTh, HCIOJIB30BaTh HMH(MOPMALMI0 M PACHPOCTPAHITH €€
YCTHO, THCbMEHHO WM HMHBIM crocoboM. Ctatbs 49 KOHCTUTYHHMH TapaHTHPYET KaXaAOMY
cBOOOJY JIUTEPAaTypHOIO, XYAOXKECTBEHHOTO, HAy4yHOrO, TEXHMYECKOT0 M JPYrUX BUIOB
TBOpYECTBA, NpenojaBaHus. Kaxaplii MMeeT MpaBo Ha ydyacTUE B KYJIBTYPHOW JKH3HM M JTOCTYI K
LIEHHOCTSIM KYJIbTYpBHI.

7 Mocranosnenne Xoropxy Kemema Keipreisckoit Pecnybumku ot 12 smpaps 1994 roma Ne 1406-XIl «O mpucoenuHeHun
Keipreisckoit Pecriy0onuku kK MeXIyHapOIHBIM JOrOBOpaM IO TpaBaM 4dejoBeka». TekcT [locTaHOBIGHHS Ha PYCCKOM SI3bIKE JIOCTYIICH
B cetu Murepuer mo anpecy: http://cbd.minjust.gov.kg/act/view/ru-ru/50679.
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CBoOopa BbIpaKEHHSI MHEHHS rapaHTupyetrcs u pasnuunabiMu nokymeHtamu OBCE, cormacue ¢
KOTOPBIMU  BBIpa3ui KBIPrbI3cTaH, TakMMHM Kak 3akIIOYUTEIbHBIH aKkT 0O0IIeeBpOIeicKoro

8 o
COBCIIIaHHUA B XGHBCI/IHKI/I, 3aKII0YNTEIbHBIN AOKYMCHT KOIICHTIar¢HCKOro COBCIIaAHUA

Koudepernunn OBCE mo uenoBeueckoMy nsmepenmio,’ Ilapmkckas XapTHsi, COTIACOBAHHAS B
1990 roxy, ° saxmoumTenbHBI TOKYMEHT BCTpeuM Ha BhicmeM yposHe B pamkax OBCE B
bynanemre B 1994 rony, 1 Jexnapanuss BcTpeun Ha BbiciieM ypoBHe B pamkax OBCE B
Crambyne.'? TIlapmkckas XapTHs, B YaCTHOCTH, TJIACHT:

«JlemMokpaTtus sABIAETCA HaWIydlled TapaHTUEHl CcBOOOABI BBIPAXKEHHUSI CBOEro MHEHUS,
TEPIUMOCTH IO OTHOIICHHWIO KO BCEM TpYIaM B OOIIECTBE M PAaBEHCTBA BO3MOXKHOCTEU IS

KaKJOr0 dYejoBeKa... MbI MOATBEpXkAaeM, 4YTO 0e3 KaKOH-IMOO JUCKPUMHUHAIIUU KK bl
YeNIOBEK MMEET MpaBO Ha CBOOOAY MBICIH, COBECTH, pEJIUTHU U YOeXKIeHU#H, cBOOOIY
BBIDQXCHHUSI CBOETO MHEHUS, CBOOOJIYy accolMalid W MHUPHBIX COOpaHUH, cBOOOTY

HepeaBIKeHU (...)»

AHanornuHoe 3asBieHue coiepkutcs B CTamMOyabCKOM XapTHH €BpPONEHCKONW 0e30MmacHOCTH
OBCE:

«MpI [rocynapcTBa-yuacTHuku] BHOBb MOJTBEPXKJAaeM  3HAUEHHE  HE3aBHUCHMBIX
CpPeACTB MaccoBoi HMH(pOPMAIMK M CBOOOJHOTO IMOTOKa WHQOpMaIuH, a TaKXe J0CTyma
o0IIecTBEHHOCTH K uHGpopMaimu.  Mbl 00si3yeMcsi MPHUHATH BCE HEOOXOIMMBIE MEpbI s

oOecrieueHns] OCHOBHBIX YCJIOBHH M ()YHKIIMOHUPOBAHMS CBOOOMHBIX M He3aBUCUMBIX CMU u
OecrpensTCTBEHHOTO TPAHCTPAHUYHOTO W BHYTPUTOCYAAPCTBEHHOTO TIOTOKA HH(POpMAITUH,
KOTOPBIII MBI pacCMaTpuMBaeM KaK CYIIECTBEHHYIO COCTaBISIOLIYIO JHOOOTO TEeMOKPAaTUYECKOTro,
CBOOOJHOTO U OTKPBITOTO OOIIECTBAY.

MexnyHapoaHble OpraHM3alMM, WX OpraHbl M MEXIYHApOIHBIE CYABI $CHO YKa3bIBaloT,
9TO MPaBO Ha CBOOOAY BBIPAKEHUS MHEHUS M CBOOONY HWHQPOPMAIUU SIBISETCS OJHHUM
U3 BKHEWIIUX MpaB denoBeka. Ha cBoeil camoii mepBoit ceccum B 1946 romy
I'enepanpuas Accambiiess Opranumzannn OObenWHEHHBIX Harnuii mpuHsAIa pe30sTIONHI0

8 .

SakmountenbHblii  akT CoBerianusi 1o GesomacHoctH © coTpyaHudectBy B EBpome, Xenscuuky, 1 aerycr 1975 ropa.
CM. TeKCT Ha pPYCCKOM SI3BIKE B H3BJICUEHMAX, KAacalOIIMXCs CBOOOABI BBIpaXKEHHMsT MHeHWH Ha caiite [IpencraBurerst
OBCE mo Bompocam cBo6oxe CMU 1o anpecy: http://www.osce.org/publications/rfm/2003/10/12253_108_ru.pdf.

® Komenraretckoe cosemanue Kondepenunn OBCE mo uenoBeueckomy wu3mepenuto, uioHb 1990 roma. Cm., B 4acTHOCTH,
nyaktel 9.1 w 10.1 Ha pycckom s3. Ha caiite broopo IlpencraBurenst OBCE mo Bompocam cBobogst CMU:
http://www.osce.org/publications/rfm/2003/10/12253_108_ru.pdf.

10 Maprkckas xaptus aias HoBod EBpombl. Berpeua Ha Boiciiem ypoBHe B pamkax OBCE, nosops 1990 roma. Cwm.

Ha pycckom  s3.  Ha caiite  biopo  IlpencraButenss OBCE mo  Bompocam  cBobomer  CMU:
http://www.osce.org/publications/rfm/2003/10/12253_108_ru.pdf.

" Ha IIYTY K NOAJMHHOMY IApTHEPCTBY B HOBYIO 3110XYy. BeTpeua Ha BbicieM ypoBHe B pamkax OBCE, bynanemr,

1994 rox, nyuktel 36—-38. Cm. Ha pycckoMm si3. Ha caiite Bropo IIpeacrasutenss OBCE mo Bonpocam cBo6oasr CMU:
http://www.osce.org/publications/rfm/2003/10/12253_108_ru.pdf.

12 Berpeua na Beicmiem ypoBHe B pamkax OBCE B CrambOyme, 1999 roam, mynkr 27. Cm. Ttawke myHKT 26 Xaptuu

eBpoInelickoil 6e3omacHOCTH, MPUHATON Ha Toil ke BcTpede. TekcT Ha pycckoM s3. Ha caiite bropo IIpeacraBurens
OBCE 1o Bonpocam cBoboasr CMU: http://www.osce.org/publications/rfm/2003/10/12253_108_ru.pdf.
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59 (1), ** xoropas, kacasch cBOGOIBI HHPOPMAIMK B CAMOM IITHPOKOM CMBICHIE, [IACHT:

«CBobona uH(popManuu sBisgeTcs (yHAAMEHTAIBHBIM IPAaBOM YeEJIOBEKa U KPUTEPUEM BCEX
OCTAJIbHBIX CBOOOJ, KOTOPBIM IMOCBSAIICHA JesATeabHOCTh Opranuzannn OO0bennHeHHbIXx Haruit

[Tox cBoGomol MH(pOpMAIMKU B JAHHOH M BO BCEX IMOCIEAYIOUIMX PE3OJIONMIX BBICIIMNA OpraH
OOH nonuman «[IpaBO TOBCEMECTHO M OCCHPEISITCTBEHHO TepeaaBaTh W ONMYOJMKOBHIBATH
MH(GOPMAIIMOHHBIE CBEICHHUS» BO MM MHpa U MUPOBOro mporpecca. OCHOBHBIM MPHUHIUIIOM
cBOOONBI HWHpOPMAMK € TOYKK 3peHus dToil pesomonmn OOH «iBiseTcss MopayibHas
0053aHHOCTh CTPEMHUTBCS K BBISIBICHHIO OOBEKTHBHBIX (PAKTOB W K paclpoOCTpaHEHHUIO
uapopmanuu 0e3 3J0CTHBIX HamepeHuii». Kak BugHo wu3 pesomommu 59 (1),  cBoOoma
BBIPQ)KCHUST MHEHHMs MMEET OCHOBOIIOJararoiiee 3HadeHHe cama Mo cede, a TaKkKe CIYXUT
OCHOBOM JUIsl OCYHIECTBJIEHUS BCEX APYIHX IPaB.

DTO HAIIO OTPAKCHHE M B PEIUICHUAX CYAOB IO IMpaBaM 4enoBeka. Hampumep, Komurer (¢ 3
anpenst 2006 1. — Coser) Opranuzanuu OO0bennHEHHBIX Hanuii mo mpaBaM 4enoBeka — OpraH,
CO3JaHHBII B  KauyeCTBE BCIIOMOTaTelbHOro opraHa ['eHepampHOW  AccamOnenm s
ocyIecTBIeHUsT Haa3opa 3a codmonenuem MIITTII, — onpenenui:

«[IpaBo Ha cBOOOAY BBIpOKEHHUS MHEHHUS HMEET BaXKHEHIIee 3HAaYeHHEe B JIOOOM
ACMOKPATUYCCKOM 06H.ICCTBC».14

3asBICHUSAMH TaKOTO poJa HW300WIYIOT TMPEIEACHTHBIE pPEImeHUs] CYIOB W TPUOYHAIOB TIO
npaBaM 4esioBeka. EBpomneiickuil cyj Mo mpaBaM 4YeJIOBEKa, HAmpuMep, NOJYEPKHYJI B OJHOM W3
CBOMX pemieHud, uTo “[c]BoO0OmAa BBIpaKEHUS MHCHHS SBISETCS OJHOW W3 OCHOBHBIX
COCTaBJISIFOIIMX [IEMOKpaTHYECKOro] o0IecTBa U HEOOXOMIUMBIM YCIOBHEM [UIsi €ro Mporpecca,
a Takke JUIS  PasBUTHS Kakmoro uwenobeka™.™ Kak oOTMeuaeTcs B ITOM  IOJOKEHHH,
cB00OJ1a BBIp@KEHUSI MHEHHS MMEEeT OCHOBOIIOJIaraolllee 3HaueHue Kak cama mo cebe, Tak U B
Ka4CeCTBC OCHOBBI [JIA BCCX [PYrux IIpaB 4YCIOBCKA. HOHHOL{GHHa}I ACMOKpaTHud BO3MOXHaA
TOJILKO B 0OIIECTBAX, rIe  JONMyCKaeTcs W TapaHTHPYeTCs  CBOOOMHBIM  IMOTOK

uHhpopManuu M UJICH.

ITomumo 9TOTO, CBO6OI[a BBIPpAXKCHUSA MHCHHA UMCCT PCIIANOIICC 3HAYCHUC U BBIABJIICHHUA U
M300JMYEHUST HAPYIIIEHUH MpaB YesloBeKa B OOPhOBI C TAKUMH HAPYIICHUSIMHU.

I'apantus cBOOOJBI BBIPAKEHHS MHEHHUS OCOOCHHO BaXKHA IPUMEHMTENBHO K CpEACTBaM
MaccoBoii nHpopmaru. EBponeiickuii cya mo mpaBaM 4eaoBeKa HEM3MEHHO MOJYepPKUBAET
"HCKJIIOUMTENBHYIO POIb MPECCH B IIPaBOBOM rocyaapcrae’. ™

B Opranmsauust OObenmneHubix  Harmii.  IllectpmecaT msiToe mieHapHoe 3acemanue, 14  nexabps 1946 .

OduuuanbHplii  TEKCT  Ha  pYCCKOM  si3plke  omyOumkoBaH Ha  caiite  OOH  mo  aapecy: http://daccess-
ods.un.org/access.nsf/Get?OpenAgent&DS=A/RES/59(1)&Lang=R&Area=RESOLUTION

" Jeno «J1» Xyu Iak nporus Pecniyonuku Kopeu» (Tae-Hoon Park v. Republic of Korea, 20 October 1998, Communication

No. 628/1995, para. 10.3).

1 Meno “Xemancaiin nporuB CoenunenHoro Koponescrea» (Handyside v. the United Kingdom, 7 December 1976,

Application No. 5493/72, para. 49). Tekcr pemieHus: Ha aHTJIMICKOM SI3bIKE OCTYIIEH Ha caiite EBpomneiickoro cyana

0 IpaBaM yesioBeka Io anpecy: http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-57499.

¢ Neno "Torbep Toprepcon nporuB Wcnauguu" (Thorgeir Thorgeirson v. Iceland, 25 June 1992, Application No.

13778/88, para. 63). TekcT pelieHHss Ha AHIJIMICKOM SI3bIKE JOCTYIIEH Ha caiite EBPOMEHCKOro cyma Mo MpaBaM uYelioBeKa
no azpecy: http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-57795
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B npoposmkenre 3TON MBICIH Cyl OTMEYAET:

«CBoOO/ma medaTtu maeT OOIIECTBEHHOCTH HEMPEB30MJIECHHBI WHCTPYMEHT, IO3BOJISFOIINKN €it
3HAKOMHUTHCS CO CBOMMH MOJIMTUYCCKUMU JIMJIEPAMHU U MOJy4aTh MPEACTABICHUE 00 UX HIACAX U
MO3UIUSAX. B YacTHOCTH, OHA IMO3BOJISICT MOJMTHKAM PA3MBIIUIATh M BBICKA3BIBATH CBOIO TOYKY
3peHusi MO BOMpocaM, 3a0O0TSIKUM OOIIECTBEHHOE MHEHHE; TaKMM O00pa3oM, BCE TMOIy4aroT
BO3MOXXHOCTh Yy4acTBOBaTh B CBOOOJHOH IOJUTHYECKONW JHUCKYCCHHM, KOTOpas HaXOJHWTCS B
CaMOM ILIEHTPE KOHIIETINH JIEMOKPATHUECKOro obmiecTsa».’’

K tomy xe cBobomusie CMMU, kak momuepkuBan Komurer Opranmszanun OObeIWHEHHBIX
Hanuii o nmpaBaM 4enoBeKa, UrPaOT CYIIECTBEHHYIO POJIb B OJUTHYECKOM IIpOLecce:

«CBoOoaHbIE OOMeH uHpopManued W MHEHHUSAMHU IO TOCYIAapPCTBEHHBIM U TOJIUTUYECKUM
BOMIpOCAM MEXAY TpakJaHaMd, KaHOUAaTaMd U H30paHHBIMH TPEACTABUTEISIMU UMEET
UCKIIIOYUTENIbHO BaXKHOE 3HaYCHHE.

K Tomy xe cBobomupie CMMU, kak momuepkuBan Komurter Opranmsanum OObeTUHEHHBIX
Hamuit mo nmpaBam 4esoBeka, UTPaOT CYLIECTBEHHYIO POJIb B MOJIUTUYECKOM IPOIIECCE:

«CBoOOHBI 00MEeH wuH(pOpMalMed W MHEHUSMH 10 TOCYIAPCTBEHHBIM M HOJUTUYECKUM
BOIPOCaM MEXAY TIpaxJaHaMM, KaHIUAaTaMM M W30paHHBIMU IPEICTABUTENSAMU HMEET
UCKJIIOUUTENIFHO Ba)XHOE 3HAYCHHE. OTO TpEAroyiaraeT cBoOOAHYyI0 medarb u japyrue CMU,
UMEIOIIME BO3MOXKHOCTh BBICKAa3bIBAThCA 110 BONpocaM OOIIECTBEHHOM 3HAYMMOCTH 0e3

LIEH3YPBI WIH OFPAHUYCHUH ¥ HHPOPMHUPOBATH OOIIECTBEHHOE MHEHHE», '

EBponeiickuii cyn mo mpaBaM 4YelloBeKa Takxe 3asBisul, uto Ha CMMU nexur 00s3aHHOCTH
pacmipocTpaHeHus HHPOPMAIMU U UICH, KacaroIUXcs BCeX cdep 0OMmEeCTBEHHBIX HHTEPECOB:

XoTs mpecca U He JI0JKHA MPECTyNaTh TPAHUIIbI, YCTAHOBJICHHBIC /U1 [3aIlUThl HHTEPECOB,

u3nokeHHbix B crathe 10(2) ]... Ha Hee, TeM HE MeEHee,  BO3JIOKEHA MHUCCHSI II0
pacipocTpaHeHuto WHGOPMAIMKU U HJEH, MPEICTABISIONUX OOIIECTBEHHBI WHTEpEC; €Clu Ha
pecce JISKUT 3aada PaclpoCTPaHsITh TaKyl0 WHGOPMAIIUIO U WICH, TO OOIIECTBEHHOCTh, CO

CBOEH CTOPOHBI, UMEET MIPAaBO Ha UX MOIydyeHHe. B mpoTUBHOM cilydyae mpecca He cMorJia Obl

BBITOJTHATH CBOIO OCHOBHYIO (DYHKIIMIO «CTOPOKEBOTO IICA OOIIECTBEHHBIX MHTEPECOB».™

1.2. Orpannyenusi cBo001bl BbIPAKEHUS MHEHUS

[TpaBo Ha cBOOOY BBIpaXEHHUSI MHEHHS HE SIBJISICTCS] a0COMIOTHBIM: B OIPEICICHHBIX U

Y lleno "Kacremnc npotus Mcranun” (Castells v. Spain, 24 April 1992, Application No. 11798/85, para. 43). TekcT pewcHus
Ha aHIVIMHACKOM s3bIKE JOCTyNeH Ha caiite EBpomeilickoro cyga mo mnpaBaM 4eJoOBeKa IO ajpecy:
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-57772.

*® 3ameuanne o6mero nopsaka Ne 25 Kommurera Opranmsannu OObexnHeHHbIX Haruii mo mpaBam denoBeka, 12

utons 1996 roxa.

Y Cwm. geno "Kacremic nporus Hcnanuu" (Castells v. Spain, note 25, para. 43); «'O6cepsep” u "T'apaman” mnpoTus
Coenunennoro Kopomnescra» (The Observer and Guardian v. UK, 26 November 1991, Application No. 13585/88, para. 59);
u «'Cangu raiimc" mporuB Coenunensoro Koposescrea (I1)» (The Sunday Times v. UK (lI), 26

November 1991, Application No. 13166/87, para. 65).
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HEMHOTOYHCIICHHBIX OOCTOSITENIbCTBAX OHO MOXKET MOoABeprarhcs orpanudeHusM. OgHaKo B
CIJIy OCHOBOIIOJIATAIOMIETO XapakTepa O5TOT0 IpaBa OTPAaHUYCHHS JOJDKHBI OBITh TOYHBIMU
U YETKO ONpPEEICHHBIMU B COOTBETCTBUU C NMPUHIMIIAMH MPAaBOBOro rocynapcrsa. bonee Toro,
OTrpaHUYEHUs JOJDKHBI MPECIIeIoBaTh 3aKOHHBIE IEJM; MPaBO Ha CBOOOAY BBIPAXKECHHSI MHEHUS
HE MOKET OBITh OTPaHUYCHO TOJIBKO U3-3a TOTO, YTO KAaKOE-TO KOHKPETHOE 3asBIICHHUE HITH
BBIDOKEHUE pACCMATPUBACTCS KaK OCKOPOWTENhHOE WM TOTOMY, 4YTO OHO IOJBEpPTraeT
COMHEHHUIO TpHU3HaHHbIE OOTrMbl. EBponeiickuil cyn mo mpaBaM 4YellOoBeKa MOAYEPKHYIN, 4TO
MMEHHO TaKHe 3asBJICHUS TOCTOMHBI 3aIIUThI:

«[CBoOoma  BBIpakeHHS ~ MHCHHs|  HPUMEHHMa HE TOJNBKO K  "uHpOpManuu" wWin
"unesm", KOTOpble BCTPEYAIOTCS ONArOCKJIOHHO WIJIM pAacCMaTpUBAIOTCS Kak 0e300HIHbIC
nn0o0 HEHTpaJbHBIC, HO M B OTHOIIEGHHWH T€X, KOTOPBIC 33J€BAIOT, HIOKUPYIOT MM OECIOKOST
rOCydapcTBO WJIM  Kakylo-T1M00 dYacTh HacelneHHs. TakoBbl TpeOOBaHMS — IUTIOpAIU3Ma,
TEPIUMOCTH ¥ MOepanu3Ma, 6e3 KOTOPIX HeT "JeMOKpaTuyeckoro obmecrsa'».?

B cratpe 19(3) MIIITIIT ycraHOBiIEHBI YETKHE TPEAENbl, B KOTOPBIX JOMYCTHMBI 3aKOHHBIC
OrpaHUYEHUs] CBOOO/bI BbIpakeHUsI MHEHUS. OHa IJIacuT:

[Tonp30BaHMEe MPETyCMOTPEHHBIMU B ITYHKTE€ 2 HACTOSINEH CTAaThU MpaBaMU Hajlaraet ocoOble
00s13aHHOCTH M OCOOYI0 OTBETCTBEHHOCTb. OHO MOXKET OBITh,  CIIEJOBATEIIBHO, COMPSKEHO C
HGKOTOpBIMI/I OFpaHI/I‘-IeHI/IHMI/I, KOTOpBIG, OQHAaKO, AOJDKHBI 6BITI> YCTaHOBJIeHBI 3aKOHOM H“
SIBJIAITHCSI HEOOX OTMMBIMH

a) JU1sl yBKEHUSI MIPaB U PEryTalluu JPYTrUX JIUIL,
0) a1 OXpaHbl TOCYAAPCTBCHHON 0E30MacCHOCTH, OOIIECTBEHHOTO MOPSAKA, 30POBbS WIH
HPAaBCTBEHHOCTH HaCEJICHUSI.

Cratbs 10 ECIIY (u. 2) rmacut: «OCyIIECTBICHUE 3THX CBOOOJ, Hajararomiee OOs3aHHOCTH U
OTBETCTBCHHOCTh, MOJET OBITH COINPSDKEHO C OMpPEICICHHBIMU (POPMATBHOCTSIMH, YCIOBHUSMH,
OTPAaHMYCHUSMH WM CAHKIUSAMH, KOTOPBIE MPEIYCMOTPEHBI 3aKOHOM W HEOOXOAWMBI B
JEMOKPAaTUYECKOM OOIIecCTBE B HMHTEpecax HAIMOHAIbHOW O€30MacHOCTH, TEPPUTOPHUATHHON
I[EJIOCTHOCTH WJIM OOIIECTBEHHOTO TOPSAKA, B IEJAX MPEAOTBPAIICHUs OSCIIOPSIIKOB HITH

IIPECTYILICHUH, Il OXpaHbl 30POBbsl U HPAaBCTBEHHOCTH, 3allUTHI PEIyTallUd WIH IPaB IPYrux
JMI, TPEJOTBPALICHHUS pa3riIalleHuss WHQPOPMALUU, TOJYyIeHHOW KOH(PHUIACHIINAIBHO, WIH
oOecrieueHnsI aBTOPUTETA U OECIIPUCTPACTHOCTH TIPABOCYIHS .

DTO HMHTEPIPETHPYETCSl KaK YCTAHOBICHHUE TPOWCTBEHHOTO KPUTEPHs, TPEOYIOIIEero, dYTOOBI
aro0ble OrpaHWYeHus: ObuTM 1) mpenmucaHbl 3aKOHOM, 2) TPECNIENOBAIN 3aKOHHYIO LENb U 3)
OBLTM HEOOXOIUMBIMU B JIEMOKPATHYECKOM OOIIIECTBE.

DTO O03HAYaeT, 4YTO pacIUIbIBYaThle WM HEYETKO CQOPMYIMPOBAHHBIE OTpPAaHUYEHUS WIIU
OrpaHHUEHUS, OCTaBJIAIONINE YPE3MEPHYIO CBOOONY JCHCTBUI AJIS MCIIOJHUTEIHHON BIIACTH,
HECOBMECTHMBI C ITPaBOM Ha CBOOOAY BBIPQKEHHSI MHEHHUSI.

% Jeno "Xenmucaiin nporus Coenunennoro Kopomescra" (Handyside v. the United Kingdom, 7 December 1976,
Application No. 5493/72, na. 49).
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BMerarenbcTBO TOMKHO MpECiIeoBaTh OJHY M3 ILejiel, MepedrciaeHHbIX B ctathe 19(3); aror
MepeyueHb SIBISETCS MCUEPIBIBAIOIINM, U, CIEAOBATEIHbHO, WHOE BMEIIATENHCTBO MPEICTABIISICT
coboii Hapymenue crarbu 19. BMmemarenscTrBO  IOJDKHO — OBITH "He0OXOIUMBIM"
JUISL TOCTYDKEHUS OXHOM w3 dtux neiaer. CioBo '"HE0OXOIMMBIA" B JaHHOM KOHTEKCTE HMEET
ocoboe 3HaueHne. OHO O3HA4aeT, YTO JUIsI BMENIATENIbCTBA JIOJDKHA CYIIECTBOBATH
"HACYIHAs OOI[ECTBEHHAs MOTPeOHOCT" 21 ;  YTO MPUYMHEL,  MPUBOJUMBIC TOCYIAPCTBOM
B  KauecTBe OOOCHOBaHHWs BMENIATEIBCTBA, JOJDKHBI OBITH  "OTHOCAIIMMHCS K JeIy |
JOCTaTOYHBIMH' W YTO TOCYIApCTBO JIOJDKHO TIOKa3aTh, YTO BMEIIATEIbCTBO COPA3MEPHO
MpEeCIelyeMO  TIeIIH. Kak 3asun Komurer mno mnpaBam denoBeka, 'TpeOOBaHHEO
HEOOXOIMMOCTH TMPEAINoiaracT HaJu4he dJIEeMEHTa COpPa3MEPHOCTH B TOM CMBICIE, 4TO
MacmTad OrpaHUYECHHS CBOOOJBI BBIPAKECHHUS MHEHHS JIOJDKEH OBITh COpa3MEpHBIM C TOU
[IEHHOCTBIO, Ha 3alIUTy KOTOPOW HAaIMpaBICHO

JTaHHOE orpaHquHHe".22

B or1oli cBS3M HEOOXOAMMO OTMETHUTH, yro 4yactb Koncturymus KeIpreizctana Takke
YCTaHABIIMBA€T KPUTEPUU OTPAHUUYEHUS TpaB MU CBOOOJ 4YEIOBEKAa M TPaXKIAHWHA, IPHU
JTOM BBICTpaWBasi  eme  0Oojiee  CIOKHO  CTPYKTYPHUPOBAHHYIO CUCTEMY  BBEACHUS
OTPAHUYCHUU.

OcHoBHoii 3akoH Keipreicrana B crarbe 20 paszzgernser mpaBa yeloBeka Ha JBe 0a30BbIe
kareropud. IIpaBa mepBoil Kkareropum HE MOTYT OBITh OrpaHMYEHBI HH TPH  KaKuX
obcrosrenscTBax. K HMM, B 9aCTHOCTH, OTHOCHTCS CBOOOJA MBICIM M MHEHUS, SBISIONINECS
JUYHBIMA ¥ HEOTYYXKJaeMbIM IpaBaMu uenoBeka. CB0oOOma BBIpAKEHUS MHEHHUS M CBOOOIA
UHQOpPMAIIMM ~ MOTYT  TIO/ABEPraThCsl  OTPAaHUYCHHUSIM TPH  COONIOACHHM  CIICAYIOIINX
UMIIEPAaTUBHBIX TPEOOBaHMI K BBOAMMBIM OTPAaHUUYCHUSM:

1) Takue OrpaHMYCHUS] MOTYT YCTAaHABIMBATHCS HCKIIIOYHTEIHFHO 3aKOHAMHU B ONPEICIICHHBIX —
CJIEAYIOIIMX — LEJAX: 3alllUThl HALIMOHAJIBHON O€30MacHOCTH, OOLIECTBEHHOrO MOpPsAKA, OXPaHbI
3I0pOBbSI U HPABCTBEHHOCTH HACEJICHMS, 3aIMTHI MPaB U CBOOO IPYTrUX JIMII.

2) BBoauMble OrpaHUYEHUS TOJDKHBI OBITH COPa3MEPHBIMU YKA3aHHBIM BBIIIC IIEIISIM.

3) 3anperniaercs PUHSITHE MO/I3aKOHHBIX HOPMAaTUBHBIX MIPaBOBBIX aKTOB,
OTPaHUYMBAIOIIUX TpaBa M CBOOOJIBI UEJIOBEKAa M TPaKJAaHWHA, 4 PAaBHO TNPUHSATHE 3aKOHOB,
YMaJISIOMUX WK OTMEHSIONINX MpaBa.

1.3. PerymupoBanue poctyma nered K HWHQPOpPMAIMM W 3aIlUTHI JIETEH OT BPEIHOM
uHpopmanuu

2w, Hanpumep, neio "Xpuko nporus Crosaxkuu™ (Hrico v. Slovakia, 27 July 2004, Application No. 41498/99, para. 40).
TekcT pelleHUs] Ha aHIJIMICKOM sI3bIKE JOCTyeH Ha caiite EBpomeiickoro cyma Ho mHpaBaM 4YelOBeKa IO aJpecy:
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-61930.

?2 Pemenne Kommnrera OOH 1o npaeam 4delioBeka 1o ey "Padasne Mapkui i Mopaum npotuB Axrossr” (note
31, para. 6.8).
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O0beM MeXIYHapOAHO-TIPABOBOTO pPETyIUpOBaHUs IpaB JeTeil BecbMa KOMIIAKTEH, OH He
COJICPXKHT CYLIECTBEHHOTO 00BbEMa JOKYMEHTOB, CIEIHATbHO IMOCBSIICHHBIX MpaBy peOcHKa Ha
nojiyueHue uHQoOpManMM ¥ Ha 3alIUTy OT BpeAHOM uHpoOpManuu. DTO CBSI3aHO C TEM,
41O 0a30BBIC JIOKYMEHTHI, MPOBO3IJIAMIAOIIIE Y TapaHTHUPYIOLIME IIpaBa BCEX JIOACH,
HE3aBUCHUMO OT BO3pPACTa, MPUMEHSIOTCSA U K JIETSM.

OnHako HEKOTOphIe crenu(pUYEecKUe PEryIIHOHHBIE MEXaHW3Mbl B HWH(POPMALMOHHON cdepe
MEXJYHAapOAHBIM MPaBOM YycTaHOBJIEHbl. OIHUM U3 TNEPBBIX MEXAYHAPOIHBIX JIOKYMEHTOB,
KOTOPBIN OBLT CKOHIIGHTPUPOBAH UMEHHO Ha JIETAX, cTana Jlexmaparus mpas pe6eHKa.23 JlaHnHbI
JOKYMEHT COJEPXKUT JIMIIb OOLIMe MPUHLUIBL, KOTOpbIE TPU3HAIOTCS TOCYIapCTBaMH,
NOJCP)KUBAIOIIMMY  Jleknapannioo, M peaau3yroTcs B HAIMOHAJIBHOM 3aKOHOJAaTeslbcTBE. B
KOHTEKCTE€ pPacCMaTpUBAEMOM TEMATUKM Ba)XHO OTMETUTh HPUHIMI 2 JAHHOTO JOKYMEHTAa,
KOTOPBIH (POPMYIHPYETCS CIEIYIOLUM 00pa3oM:

«Pe0eHKy 3aKOHOM U JPYIMMH CpPEICTBaAMHU JOJKHA ObITh oOecrieueHa crenuanbHas 3aluTa U
MPEIOCTABIIEHbl BO3MOXKHOCTH M OJIarONpPHUSTHBIE YCJIOBUS, KOTOpPbIE TO3BOJSIM OBl €My

pa3BHUBaTbCs (DPU3UYECKM, YMCTBEHHO, HPAaBCTBEHHO, TYXOBHO M B COLMAIBHOM OTHOIICHHH
3A0POBBIM U HOPMAJIbHBIM ITYTEM U B YCIOBUAX CBO60,Z[BI U JOCTOHUHCTBA. HpI/I HU3aaHuu C 3TOM
[eNIbI0 3aKOHOB TJIaBHBIM COOOpa)KCHHEM JIOJDKHO OBITh HamiTydlee OOeclieueHHe HWHTEPECOB
pebeHka».

PazButue npPUHIUMOB, 3al0KEHHBIX B Jleknmapanuu, OBUIO OCYIIECTBICHO HpPU TNPUHITHH
Kongenmun o npasax pebenka 20 Hosopst 1989 roma,®* koropas 3a BceoGbeMTIONMIA XapakTep
perynupoBaHus TpaB peOeHKa MONTydmia HeopHUIMaTbHOE Ha3BaHHE «BCEMHUPHOM KOHCTUTYIIUU
npaB peOeHKa». Y30eKUCTaH MPUCOCTUHMICS K yKazaHHOM KoHBeHUuu 29 mionsa 1994 rona.
Yacte 1 Crarpu 13 KonBeHIIMU onpeensieT MpaBo Ha BeIpAKEHUE MHEHUS PeOCHKa CIIeTYIOMIUM
obOpazom:

«1. PebeHok mMeeT mpaBO CBOOOJTHO BBIpaXKaTh CBOE MHEHHWE; 3TO MPAaBO BKIIOYAET CBOOOTY
MCKaTh, MOJTYy4aTh M MeperaBaTh MHPOPMALUIO U UAEU JI000TO0 poaa, HE3aBUCUMO OT I'paHUIl, B
YCTHOM, TIMCBbMEHHOW WM TedaTHoW ¢opme, B (GopMe MNpoM3BEACHUH WCKYCCTBA WM C
MIOMOIIBIO JAPYIUX CPEACTB MO BBIOOPY peOeHKa.

Bropast yacTh mpuBENEHHOW CTAaThU YKAa3bIBAE€T, YTO CBOOOJA BBIPAKEHUS MHEHHS MOXET OBITh
OTpaHMYeHa JUIsl TOCTHKEHHUS OJHOW W3 CIEAYIOIIMX LEeJNel: JIsl YBaKCHHS NpaB U penyTaluu
JOPYTUX JIMI, WIA JUISE OXPaHbl TOCYIapCTBEHHOW OE€30MacHOCTH, WM OOIIECTBEHHOTO MOPSIIKA,
WJIM 3JI0POBbSI WJIM HPABCTBEHHOCTH HACEJICHHSI.

IIpu s>TOM nosoxeHus: KOHBEHIMM OTAEIBHO BBIACIAIOT POJIb POIUTENICH M HMHBIX 3aKOHHBIX
npeacTaBuTenell pebeHKa B OCYIISCTBICHHH UM CBOMX IIPaB, yKa3blBas Ha 3TO B cTaThe 18

2 Ipunsra 20.11.1959 Pesomornmeir 1386 (XI1V) wua 841-om mueHapHoMm 3acemanuu [enepainbHoii AccamGien OOH. Cm
TIOJIHBIN O(UITMANBbHBIA TEKCT Ha PYCCKOM si3blke Ha caiite OOH:
http://www.un.org/ru/documents/decl_conv/declarations/childdec.shtml

2 Mpunsta 20.11.1989 Pesomonueit 44/25 Tenepansroit Accambieeit OOH, Cm. monHbli OQUIMAIBHBIN TEKCT HA PYCCKOM
s3pike Ha caiite OOH: http://www.un.org/ru/documents/decl_conv/conventions/childcon.shtml.

254


http://www.un.org/ru/documents/decl_conv/declarations/childdec.shtml
http://www.un.org/ru/documents/decl_conv/declarations/childdec.shtml
http://www.un.org/ru/documents/decl_conv/conventions/childcon.shtml

nokymenTa. [lepBas 4acTh yka3aHHOH cTaThbU NMPOBO3IJIAIIAET B KAUYECTBE OCHOBHOTO MPHHIIMIIA:
POAWTENIN M 3aKOHHBIE ONEKYHBI «HECYT OCHOBHYIO OTBETCTBEHHOCTBH 32 BOCIIUTAHWE M PA3BUTHE
peOenka. Hanmyuinme nHTepecsl pedeHKa SBISIOTCS IPEAMETOM UX OCHOBHOM 3a00ThI». Ponb xe
roCy/apcTBa B 3TOM BOIPOCE SIBJICTCSA OTPAaHUYCHHON: 9acTh BTOpast HPUBEICHHON CTaTbU
YCTQHABJIMBAET OO0SM3aHHOCTh TOCYIAapCTB-YYACTHMKOB B IEJISX TapaHTUM M COJCHCTBUS
OCYIIECTBIICHUIO TIpaB, H3JOKEHHBIX B KOHBEHIMM, OKa3bIBaTh POIMUTEISIM M 3aKOHHBIM
ONEKYHAM <«HAJUJICKAIIYI0 MOMOIIb B BBINOJHEHUM WMHU CBOHMX OOS3aHHOCTEH MO BOCHUTAHUIO
EeTEN».

KitoueBbiM monokeHneM KOHBeHIMH A1 MOHMMAaHHUS BO3MOKHOCTEH OrpaHuyeHus o0opoTa
uHbOpMallMK B LESIX 3alIMTHI JeTel sBisercsa ee craThs 17. OHa MOAYEPKUBACT BAKHYIO POJIb
CpeACTB MaccoBOM HMH(MOpPMAIMM M KOHIEHTPUPYETCS Ha MOOIMIPEHHM JOCTyHna pedeHKa K
uHbOpMAallUM M MaTepHanaM M3 Pa3IUYHBbIX HAIMOHAIBHBIX U MEXJIYHAapOAHBIX HCTOYHUKOB,
0cOOEHHO K TakuM HHPOpPMALMKM M MaTepuajaM, KOTOpble HampaBJeHbl Ha COJEHCTBUE
COLMAIIBHOMY, TYXOBHOMY M MOpPaJbHOMY OJIaroIojlyduio, a TaKke 3J0pOBOMY (PU3HUYECKOMY U
NICUXWYECKOMY pa3BUTHIO pebeHka. B 3Tux mensx rocymapcrBa-ydyacTHUKH noompsor CMU k
pacrpoCTpaHEHUIO MOJE3HOW JUIsl peOeHKa HH(OpMaluM, MEXIyHapOAHOE COTPYAHUYECTBO B
00JIaCTH TOATOTOBKM W PACIpOCTpaHEHHs WH(GOPMAMKU M3 Pa3IUYHBIX MCTOYHHKOB, BBITYCK U
pacrpocTpaHeHHe JAETCKOM mureparypbl. Takke MO3UTUBHO JOJDKHO OBITH  BCTPEUYEHO
ctpemsienne CMMU  yzpensate  oco0oe BHUMAaHHE  SA3BIKOBBIM — MOTPEOHOCTSAM  peOeHKa,
MPUHAUISKALIETO K KaKOH-T1M00 rpynie MEHbIINHCTB WIM KOPEHHOMY HACEJIECHUIO.

Hakonern, B KkauecTBe OJHOTO M3 HaNpaBlIeHHH MO peanu3auudu cTtatb 17 rocymapcra-
ydacTHUKH KOHBEHIMH BBIJCISIOT MOOIIPEHHE «Pa3padOTKH HAUICKAIIUX MPUHIMIIOB 3al[UTHI
peOenka oT WHGOpPMAMM M MAaTEPUAIOB, HAHOCALIUX BpPEI €ro OJaromoiyduio, YYUTHIBas
noJjioxkeHust crate 13 u 18».

VIMEHHO TpPONMTHUPOBAHHAs HOPMa MOXET CIYXHTb OTIPAaBHOW TOYKOM 11 pa3paboTKu
3aKOHOJIATENIbCTBA, 3alUIIAONIEr0 peOeHKa OT MH(POPMALK, KOTOpas MOXET paccMaTpHUBAThCA
KaK HaHOCSIIAs BpE. MCHXOJIOTHYECKOMY, (M3MYECKOMY W HPAaBCTBEHHOMY Pa3BHTHIO pPeOCHKA.
B aT0li cBA3M npencraisieTcss HEOOXOAUMBIM PacCMOTPETh €€ MoApoOHee.

[TepBooUepeAHBIM OOCTOSITENBCTBOM, HMMEIOIIMM 3HAYEHHE /ISl PAaCCMOTPEHHS aHAIM3HPYEeMOU
HOPMBI, SIBIISICTCA TO, YTO B HEM B cCaMOil YCTaHOBJIEHBI MpEAETbl €€ pealn3aluu. Y CTaHOBIICHHE
NPUHIMIIOB 3alIUTHI JETed OT BpeAHOW HH(OpMANNU JOHKHO MPOHMCXOAUTH B 00s3aTEIBHOM
NopsiIKE TakuM 00pa3oM, YTOOBI He OBLIO YIIEMJICHO WJIM HECOpPa3MEpHO OTpPaHUYEeHO IIpaBa
pebeHka Ha  cBOOOMYy  BBID@XKCHHS  MHEHHMS, BKJIIOYass MpPaBO Ha MOJYy4CHHE |
nepenayy nHdopmanuu B ar000i popme HesaBucuMo ot rpanull (craths 13 KonBennuu). Kpome
TOTO, TOCYJapCTBO HE MOXKET BTOPTaThcs B MpaBa M OOS3aHHOCTH POAUTENEH 1O 00ecIeueHHIo
BOCIIUTAHUS M Pa3BUTUS peOeHKa, TaK Kak Takas OOS3aHHOCTb IpenycMOTpeHa craTheil 18
KonBenuuu. OcHOBHast (yHKIMS TOCYIapcTBa, COTJIACHO 3TOW CTaThe, COCTOMT B TOM, UTOOBI
OKa3bIBaTh TIOMOIIb POJUTENISIM U 3aKOHHBIM OINEKyHaM peOeHKa B €ro BOCIIUTAHUMU.

Haxownen, npu ananmu3e cratbu 17 KoHBeHImm cienyer oOpaTWTh BHUMaHHE HEMOCPEACTBEHHO
Ha (opMyNMUpPOBKY ee HOpMBI. Ilo3uTHBHOE 0053aTENBCTBO TOCYIAPCTBO, B COOTBETCTBUU C HEM,
COCTOUT B «IIOOIIPEHUM DPa3pabOTKH» TPHUHIIUIIOB 3aluThl pebeHka oT mHMopmaiuu. Takum
o0pa3oM, Kak cleyeT U3 OYKBAIBHOTO TOJKOBAHUS HOPMBI, TOCYJapCTBO JOJDKHO HE
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CaMOCTOSITENIFHO Pa3pabaThiBaTh W PEaTH30BHIBATH CUCTEMBI 3aIlUTHI OT BPEAHOH MH(pOpMAIUH,
a CaHKIIMOHMPOBATh U MOOLIPSTH BBEICHUE CTAHIAPTOB OpraHaMU CaMOPEryIUpPOBAHUS.

VIMeHHO Ha 93TO AacCleKTe JejaeT aKIEHT MEeKIyHapoJaHas opraHusamus ApTukib 19 B
aHAJTMTHYECKOM JOKJazae, mocBsmieHHoM KonBeniuu o mpaBax pedenka «Kids Talk Freedom of
Expression and the UN Convention on the Rights of the Child»?® B nokmage ormedaercs, 4to
H3HAYAILHO PENAKIUs pacCMaTpHUBaeMOil (OPMYIHPOBKH IMOIpa3syMeBalia BOBMOXKHOCTh  OoJiee
[IMPOKOTO YYacCTHs TOCyAapcTBa B (DOPMHUPOBAHUM MEXAHM3MOB 3aIlIUTHI JETEH OT BPEIHOMN
uHpopmanuu. OpHako B Xoze oOCyxIeHHs U 1opaboTku Tekcta KOHBEHIMHM OBLIO COYTEHO,
4TO HWMEHHO Takas (QopMa ydacTHsi TrocygapcTBa B HHGOPMAIMOHHON  TOJUTHKE,
KaKast IPOIKCaHa B YTBEPXKICHHOW PEeIaKIMy CTAThH, SIBJSETCS ONTHMAIBHOTM.

Takum oOpa3zoM, mnpu (HOpMHUpPOBAHWUM TPABOBOM OCHOBBI JUIS 3alIUTHI JIETEH OT BPETHOM
uHpopmanuu, a1 oOecTieueHus: COOTBETCTBUU KOHBEHIIMU TOCYIapCcTBO 00s3aHO 00ECIIEUUTH
coOio/iIcHre Tpex ©0a30BbIX YCIOBHI: 1) BBOAMMOE PEryIHPOBAaHHE HE JIODKHO YPE3MEPHO
OTPaHUYUBATH CBOOOJY BBIPAKEHUS MHEHHS, TO €CTh BBOJUTH OIpEIEICHHBbIC, HEOOXOINUMBIC
JUTS 3aIUThl 3aKOHHBIX MHTEPECOB M COpa3MepHble OrpaHHuYEHUsI CBOOOBI BBIPAXKEHUS MHEHHS;
2) BBOJMMOE DPErylMpOBaHHE HE JOJDKHO BTOPTaThCs B 3OHY OTBETCTBEHHOCTHU» POIUTEICH,
00eCIeunBarOIIUX BOCITUTAHIE U Pa3BUTHE JIETEH; 3) BBOJMMOE PErYIUPOBAHUE TOIKHO
CTUMYJIMPOBATh Pa3pabOTKy MPUHLIUIIOB 3aLIUTHI J€Tel OpraHaMHu CaMOPETyIUPOBaHUs U
MPEICTaBUTENSIMU UHTYCTPHUH.

B kadecTBe emie oHOM COCTaBISIONICH MPABOBOTO CTaTyca pPeOCHKA, HEOOXOIUMO BBIICTUTh €TI0
npaBa B chepe KyIbTyphl, poapTukyaupoBanHsie Konsenmmeit. Ee crarps 31 rimacwur:

«1. T'ocymapcTBa-y4acTHUKH MPU3HAIOT MPAaBO peOCHKAa HA OTIBIX M JIOCYT, MPaBO y4acTBOBATh B
Urpax M pa3BIeKaTeIbHBIX MEPOIPUATHUSAX, COOTBETCTBYIOUIMX €ro BO3pacTy, M CBOOOAHO
y4acTBOBAaTh B KYJIbTYPHOW JKU3HU M 3aHUMATHCSI HCKYCCTBOM.

2. T'ocymapcTBa-ydacTHUKH YBAXKAIOT M IMOOLIPSIIOT MpaBO peOCHKa HAa BCECTOPOHHEE ydacThe B
KYIbTYPHOH M TBOPYECKOM KHU3HU M COJEHCTBYIOT IPEIOCTAaBICHUIO COOTBETCTBYIOIIUX U
PaBHBIX BO3MOKHOCTEH ISl KYJbTYPHON U TBOPYECKOW NESATENLHOCTH, J1I0CYra U OTAbIXa».

Hapsiny c¢ nelicTBueM MeXAYHapOIHBIX COIVIAIIEHUHM, BBIIOJIHEHUE KOTOPBIX SBIISIETCS
o0si3atenbHbIM 117151 Kbiproizckoii PecriyOnuku, mpencraBisieTcsi HEOOXOAUMBIM pacCMOTPETh
HEKOTOPBIE ACTEKThl PELIEHUs BOINpOCA PEryJMpPOBAaHUS IIpaBa Ha 3alIUTy JETEU OT

BpeIHOW MH(OpMAIUM, CYIICCTBYIOIIME B EBPONEHCKONW  MPaBOBOM CHCTEME, a TaKKe B
ConpyxectBe HezaBucumsix I'ocynapcTs, 4wieHOM KOTOPOTro siBisieTcs KuIproicraH.

Cpemn axtoB EBpomeiickoro Coro3a B KayeCcTBE OCHOBHOTO JIOKYMEHTa, (OPMHPYIOIIETO
MPUHIUIBL  3alUTBl HECOBEPIICHHOJIETHUX OT BpeIHOW HHPOpPMAIMM HEOOXOJUMO Ha3BaTh
JlupekTuBy 00 ayauMoBH3yallbHBIX Menua-yciayrax EBpomneiickoro Ilapmamenta u

25 N . . )
CM. TONHBIA TEKCT Ha AaHIJMHACKOM  si3blke Ha caiite ApTukip 19:

http://www.article19.org/data/files/pdfs/publications/children-kid-s-talk.pdf
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Cogsera Esponeiickoro Coroza 2010/13/EC  or 10 wmapra 2010 roma. ° Ykazauuslit
JOKYMEHT TIPEICTABISIET cO00M HanboJiee AeTATM3UPOBAHHBIM PAMOYHBIN aKT, YCTaHABIMBAIOIIHI
€UHbIE CTAaHAAPTHl OKA3aHUs ayJUOBU3YaJIbHBIX yCayr Ha Tepputopun EBponelickoro Corosa.

I[OKYMGHT YACIACT CIOCHUAJIBHOC BHUMAHUC 3alllUTC HCECOBCPHICHHOJCTHUX OT BpG,Z[HOﬁ
nHpopmanuu. B dactHocTH, B TpeamOyne JoKyMmMeHTa (opMyaupyercss 00eCTIOKOSHHOCTH
poOIeMO BPEIOHOCHOTO COJepKaHusl WH(GOPMAIUU, KOTOpask MOXKET OBITh JOCTYITHA JETSIM U
dbopMUpYIOTCA TPUHIMIBI BBEACHHUS OTPaHUYCHHUN M PEeryaupoBaHUs Ha HAIIMOHAILHOM YPOBHE
cpan-yyacTHukoB EBpomneiickoro Coro3a:

«(59) Hamuume BpPEIOHOCHOTO COJACPKAHUSA B ayAHMOBU3YalbHBIX MEAHA-yCIyrax sBIISETCS
MPEAMETOM OOCCTIOKOCHHOCTH 3aKOHOZATeNIel, Meaua-uHAyCTPUU M OpraHu3anuii. Takke MOTyT
BOBHHKHyTb HOBBIC HpOGH@MBI, OCO6€HHO B CBA3HM C HOBBIMU CHCTEMaMU H Hpe,Z[MeTaMI/I
npousBojacTBa. lloaToMy HeoOXOAMMBI TpaBWiIa 3allUThl  (PU3MYECKOrO, YMCTBEHHOTO U
HPABCTBEHHOTO Pa3BUTHUSl HECOBEPIIEHHOJIETHUX, a TAaKXKE YEJIOBEYECKOTO JOCTOMHCTBA BO BCEX
ayIMOBU3YAJIbHBIX MEAHa-yciayrax, BKIIOYas ayJuOBU3yaJbHbIE KOMMEPUECKHE COOOIICHUS.

(60) Mepsl moO 3ammre  (PU3UUECKOTO, YMCTBEHHOTO W  HPABCTBEHHOTO  Pa3BUTHUS
HECOBEPIICHHOJETHUX M  YEJIOBEYECKOTO  JIOCTOMHCTBA  JOJDKHBI  OBITh  TIIATEJIHHO
cOajaHCUpOBaHbl C OCHOBHBIM IIPaBOM Ha CBOOOJY BBIPDAKCHHUS MHEHHH, HW3JI0KEHHBIM B
Xaptun ocHOBHBIX mpaB EBpomeiickoro Coto3za. Llenb NaHHBIX Mep, TaKMX KaK MCIOJb30BaHUE
JUYHBIX UACHTU(DHUKAIIMOHHBIX HOMEPOB (TTMH-x0aBI), CHCTEMBI GuUIbTpauu WM MAapKHPOBKH,
COCTOHUT B TOM, YTOOBI 00€CIEUUTh aJ€KBAaTHBIA YPOBEHb 3alIUTHI (DU3MUECKOr0, YMCTBEHHOTO U
HPABCTBEHHOTO Pa3BUTHS HECOBEPIICHHOJICTHHX M YEJIOBEYECKOTO JIOCTOWHCTBA, OCOOCHHO B
OTHOIIEHMH  ay[HOBU3YalbHBIX  MEIUa-yCIyr,  HpPEIOCTaBIsEMbIX 1O  TpeOOBaHHUIO.
PGKOMGHI[aLII/II/I Mo 3almuTC HCECOBCPIICHHOJICTHHUX, YCJIOBCYCCKOI0 JOCTOMHCTBA W IIpaBa Ha
OTBET YK€ MPHU3HAIN BaXHOCTh CHCTEMbI (PUIBTpPAllMM U MAapKUPOBKH M BKIIOYAIOT B ceOs psif

BO3MOKHBIX MEp B WHTEpEcax HECOBEPIICHHOJECTHUX, HANPHMEP, CUCTEMATHYECKYIO IOCTaBKY
nmob30oBaresiM dPGEeKTUBHON, OOHOBISEMON W TPOCTOM B HCIOJB30BAaHUU aBTOMATHUYECKOM
CHCTEMBl (MJIBTPALMU MPH BBIOOPE MOCTABIIMKA WHTEPHET-YCIAYr WU MPEAOCTaBICHUH JTOCTYyIa
K yciyram, Cri€uaJbHO NPCAHA3HAYCHHBIM IJIsd HGTGP'I)).

B ocHOBHOM TekcTe JIMpEKTHBBI YCTAaHOBJIEHBI OCHOBHBIE MPHHIUIBI, KACAIOIIMECS 3allUThI
IIpaB HECOBEPILIEHHOJIETHUX IPU H3TOTOBIEHUHM M PACIpPOCTPAHEHUM ayAMOBH3YyaJbHOU
npoaykuuu. Tak, crates 9 JIupeKTHBBI peErIaMEeHTUPYET TpeOOBaHUS OXpaHbl HHTEPECOB
HECOBEPILIECHHOJIETHUX IPU  paclpocTpaHEHMM  pekiaMbl. B cooTrBercTBUM € HEH,
ayIUOBU3yallbHbIE pEKJIaMHbIe COOOILIEHUS HE JOJDKHBI NPUYUHATH (U3WYECKOTrOo WU
MOpAJILHOTO ymiepba HecoBepuIeHHONETHUM. [lo 3Toi mpudyMHEe OHU HE JODKHBI TPSMO
MPU3bIBaTh HECOBEPILEHHOJIETHUX NMPUOOpETaTh TOBAphl WM MOJNy4aTh YCIYrH, HCHOJb3YS HMX
HEOIBITHOCTDh U JOBEPYHBOCTH, MPSIMO MOOYXKIATh UX YOSKIAaTh POIUTENICH WM IPYruX JIUI Ha
MOKYIIKY PEKJIaMHPYEMbIX TOBApOB WM YCIIYT, UCIOJIb30BaTh 0CO00E TI0OBEpHE

2 NupexkrtuBa Eppomeiickoro ITapiamenta u Cosera Espomeiickoro Coroza 2010/13/EC ot 10 mapra 2010 r. «O
KOOp/AMHALIMK  HEKOTOPHIX 3aKOHOJATEIbHBIX, PpErJIAMCHTAPHBIX W aJMHHHCTPATUBHBIX  [OJIOXKCHHUIL, JIEHCTBYIOLIMX B
TocynapcrBax-uieHax EC, OTHOCHTENBHO OKa3aHWs ayJHOBH3yalbHBIX Meauaycnyr (JlupextuBa 00 ayanOBH3YalIbHBIX
menuaycayrax)» (Komuduuuposannas  Bepcusi). CM. HeopUIMANbHBIA  TEPEeBOJ Ha PYCCKHH fA3BIK Ha caiiTe B CETH
Unreprer 1o aapecy: http://bazazakonov.ru/doc/index.php?print=Y &1D=2405142
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HECOBEPILICHHOJETHUX y pOAWTENEH, yduTened WM JApyrux JHl, WIK HEeOolpaBIaHHO
MOKa3bIBaTh HECOBEPILICHHOJETHUX B OMACHBIX CUTyalUsAX. Takxke IOJOXKEHUsl YKa3aHHOM
CTaTb M CTaThbU 22 3ampelialoT paclpoCTPaHEHHWE pPEKJIaMbl alKOrOJIbHOW MPOIYKIUH,
HaIpaBJIEHHON HEMOCPEACTBEHHO Ha HECOBEPIICHHOJIETHETO.

B oTHoOmICHNHM HEMWHEHHBIX ycayr (moka3a On-demand) ycTaHOBIEHO TpeOOBaHHE O00ECIICYHTH,
4TOOBI ayJMOBU3yaIbHBIC MEIUA-YCIYTH, MPEIOCTaBIsIeMbIe MO TPEOOBAHHMIO IMOCTABIIMKAMH
MeIHa-yCIyr, HaxOMSMMMHUCS TOJA IOpPHCAMKIHEH rocymapctB wieHOB-EC, KOTOpBIE MOTyYT
CEpbE3HO HAHECTH Bpel (DU3HYECKOMY, YMCTBEHHOMY WJIM HPAaBCTBEHHOMY DPa3BHTHIO
HECOBEPIICHHOJICTHUX, OBUIM JOCTYIMHBI TOJBKO TakuM 00pa3oM, 4TOOBI HECOBEPIICHHOJICTHUEC
HE CIBIIAIM W HE BUACIM TaKUX ayJAHOBHU3YaIbHBIX MEIHMA-YCIyr, MPEAOCTABIAEMbIX 10
TpeboBanuto (cTaths 12).

Hakonen, camas cymiecTBeHHasi 4acTh PEryJIHMpPOBaHUS COCTOUT B HaJIMYUU CIIEHUATbHOW TJIaBBI,
yCTaHABJIMBAIOUICH OCHOBBI 3amuThl HecoBepuieHHoneTHHX ([maBa VIII), cocrosiueit muime u3
OJTHOW cTaThM moa HomepoMm 27. OHa mpeaycMaTpuBaeT B MEPBOM yacTH 00s3aHHOCTH cTpaH EC
IPUHATH MEPHI U1 00EeCIIeYeHUsI TOro, YTOObI TEICBU3MOHHBIE Tepeayll HEe COJepKaTl KaKuX-
aub0 TporpaMM, KOTOpPbIE MOTYT CEpbE3HO TMOBIMATH Ha (U3MUECKOE, YMCTBEHHOE WIH
HPABCTBEHHOE pA3BUTHE HECOBEPLICHHOJETHUX, B YAaCTHOCTH, TMPOrpamMM, CBSI3aHHBIX C
nopHorpadueil WM He0OOOCHOBAaHHBIM HACHUIIUEM.

B mnysktax 2 w 3 crateum 27 JIMPEKTHBBHI MPEIyCMOTPEHBI 00sM3aTENbCTBA 00ECHeUnuTh
OTpaHMYECHHE  JOCTyma JAeTed K BPEIOHOCHBIM  IpOorpaMMaM  TakKUMH  CHOCO0aMH,
KaKk OrpaHWYeHHE BpPEMEHM HX TI0Ka3a WIM  KOJUPOBAaHME  CUTHala, a  TaKxke
o0s3aTenbHas MAPKHUPOBKA KOHTEHTA!

«2. Mepsbl, peaycCMOTpEHHBbIC B MYHKTE 1, pacmpoCTpaHSIOTCS TAaKKe Ha APYrue MpoTrpaMMBl,
KOTOpPBIE MOTYT HAHECTH Bpell (U3NYECKOMY, YMCTBEHHOMY HWJIM HPABCTBEHHOMY Pa3BUTHIO
HCCOBCPIICHHOJICTHUX, 3a HNCKIIHOYCHUEM CJIy4acs, Koraga JaHHBbIC MCPBI
obecrieunBarOTCsS BHIOOPOM BpeMeHHU dpupa WiIH KaKOH-TM00 TEXHUYECKONW MEPOH, MO3BOJISIIONIEH
HCCOBCPIICHHOJICTHHUM JIMIIaM O6BI‘-IHO HE CJIbIIIaTh U HE BUIACTH HO,Z[O6HBI€ nepcaadu.

3. Kpome Toro, korma Takue MporpamMMbl TPAHCIUPYIOTCS B HE3aKOIUPOBAaHHOU (dopme,
locynapctBa - uwinenst EC momkHBI 00eCeYnTh, YTOOBI MM IPEAIIECTBOBAIO aKyCTUYECKOE
MPEeIyNpexJACHUE WIH ONpeeliCHHe HAIWYHS BU3YAJIbHOTO CHMBOJIA B TEYCHUE BCETO MEPUOJIAY.

Heo6xomumo noGaButh, uto JlupektnBa B mpeamMOysie yka3blBaeT Ha TO, YTO PETYIUPOBAHHE
MOJOXKEHHH O 3alIUTC HCCOBCPUICHHOJICTHUX  MOKCT OCYHICCTBIATHCA TOCYyAapCTBaMU-
yJ4acTHUKaMH Oojiee JKeCTKO, 4YeM OTO TMPEeAyCMOTPEHO camoi JIupekTuBOil, mpu >TOM
KOHKPCTHBIC, O6’b€KTI/IBHO HGOGXO,Z[I/IMBIG HaIlMOHAJIbHBIC HOPMEI, 0 KOTOpPBIX naer
peub, TOJKHBI OBITH COPa3MEPHBIMHU U MPUMEHSTHCS HAa HEAMCKPUMHHALIMOHHOM ocHOBe. Kpome
TOTO, TOCYIapCTBa JOJDKHBI MPUHUMATh BO BHUMAHHUE MPEIEICHTHYIO MPAKTUKY, BBIPAOOTaHHYIO
EBponeiickum Cymom 1o mpaBaM 4YeloBeKa 10 BOIpocaM oOOecredeHus OOIeCTBEHHOTO
HHTCpPCCA, B TOM YUCJIC IO BOIIPOCY OGGCHG‘-IGHI/I}I IpaB HCCOBCPIICHHOJICTHHUX.

IIpn aHamu3e €BPONEHCKUX CTaHAAPTOB 3alUMTBl HECOBEPIICHHOJNETHUX OT BPEAHOHN
uHpOpMallM¥ OMUMO YyKa3aHHON JIMpEeKTHBBI HEOOXOAMMO TaKK€ NMPUHHMAThb BO BHUMAaHHE Te
Pexomennanuu, KOTOpble CGHOPMYIHPOBAHBI OOLICEBPONECHCKUMU OpraHaMH M0 JaHHOMY
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Bompocy. B 3Toif  cBsA3m  1enecooOpa3sHO  paccMOTpeTh  PexkoMeHpanuio 1o 3aluTe
HECOBEPIIIECHHOIETHUX M uesoBedeckoro gocrourcTBa 98/560/EC ot 24 cenrsopst 1998 roma’’ u

Pexomenpanuio EBpomnelickoro Ilapmamenta m CoBeTa mno 3alllUTe HECOBEPIIEHHOJETHUX H
YeJIOBEYECKOT0 JIOCTOMHCTBA, a TAK)Ke O MpaBe Ha OTBET B OTHOLICHUH KOHKYPEHTOCIOCOOHOCTH
eBpOIICHCKON aylInOBH3YyaJIbHOW W OH-JIAMH MHAYCTpuH HH(popmaimoHHbx ycryr 2006/952 EC
or 20 nexabps 2006 roma®, koTOpble 3aKpENUIM KOMILIEKC MEpP, HAIpPaBICHHBIX HA 3alIUTy
nereit ot BpeaHoi undopmaru B CMU u cetn UHTepHET.

Pexomennanuu anpecoBaHbl pa3au4HbIM y4aCTHHKAM PBIHKA ayAMOBU3YaJIbHOM NPOAYKIIUHU, HO
JUIS  TeJIed  ONpPENEICHUS PETYISTOPHBIX (YHKIIMH TOCYAapCTB-YYaCTHUKOB HMMEET CMBICI
paccMOTpeTh UMEHHO T€ TOJIOKEHUS, KOTOPbIE OTHOCATCS K rocymapcTBaM. PexomeHnmanus 1o
3allUTe HECOBEPIICHHONETHUX M denmoBeueckoro gocromnctBa 98/560/EC ot 24 centsiops 1998
rona® B umcIe IPOYEro COAEPKHUT CIENYIONNe PEKOMEHIANN TOCYAapCTBAM-ydaCTHHKAM:

CIIOCOOCTBOBaTh TMPHHSITHIO HAIIMOHAJIBLHOTO 3aKOHOAATENbCTBA JUIS 3alIUTHI JETed |
YCJIOBCUECCKOT'0O OJOCTOUHCTBA. Takas ACATCIIBHOCTE MOAPA3YMCBACT BOBJICHCHHUC PAa3JIMYHBIX
cropoH (monb3oBaTeneii, morpeduTeNneli, Ou3Heca W MyOJMYHBIX BiacTel) K ero paspaboTke,
UCToNHEeHUI0 U oueHke. Co3gaHue MPaBOBBIX OCHOB JJI CaMOPErYJIMpPOBaHUS ONEPATOPOB
OHJIAMH-YCITYT TaKXKe JOJDKHO MOOMIPSATHCS TOCYAaPCTBOM;

MOOMIPATHh BelIaTeNiell Ha JOOpPOBOJIBHOW OCHOBE pa3padarhiBaTh M BHEIPATH HOBHIC
CTIIOCOOBI 3aIIUTHl HECOBEPIIICHHOJIICTHUX W HH)OPMUPOBAHHS 3PHUTEICH;

MPOTUBOICHCTBOBATh PACIPOCTPAHEHUIO B OHJIAWH-yCIyraX HE3aKOHHOTO KOHTEHTA,
VHIDKAIOIIETO YEIIOBEUECKOE JIOCTOMHCTBO, ITIYyTEM pPACCMOTPEHHS JKalod ¥ yBEIOMIICHUS
KOMIICTCHTHBIX HAIIMOHAJIBHBIX OPraHOB BJIACTH O MPCANOJIOXUTCILHO HC3dKOHHOM KOHTCHTC, a
TaKKC OCYIICCTBIIATE MCKIOCYAAPCTBCHHOC BSaHMOI[eﬁCTBHe AAaHHBIX OPraHOB.

PekoMeHpanus IO 3alUTe HECOBEPUICHHOJICTHHX M YEJIOBEYECKOTO JOCTOMHCTBA, a TAKXKE O
IpaBe HAa OTBET B OTHOIIEHHH KOHKYPEHTOCHOCOOHOCTH E€BPONEWCKON aylMOBU3YaJbHOW U OH-
JalH MHIYCTPUM HMH(OPMAIMOHHBIX YCIYT CTalIM CIEAYIOLIUM IIaroM Ha MYTHU BBICTPAWBAHMS
B3aUMOJICHCTBUS MexXay rocygapcrBamu-wieHaMu EC, mnpousBomuTensMu M JIpyruMu
3aMHTEPECOBAHHBIMU  YYaCTHMKAaMHM IO OOECIEYEHMIO 3alllUThl HECOBEPLICHHOJIETHUX B
TEJEBEIIAHUA U CEKTOpe HMHTepHeT-yciayr. OHa mpenycMaTpuBaeT NpPUHATHE psAa Mep Ha
YpOBHE rocynapcTB-ydacTHUkoB EC, BKItodas cieayrouue:

*” protection of minors and human dignity (1998 Recommendation). Cw. oQuIManbHBI TEKCT Ha aHTJIMHCKOM SI3bIKE Ha
opHLIHATEHOM caiire EBponeiickoro Coro3a mno azpecy:
http://europa.eu/legislation_summaries/audiovisual_and_media/I24030b_en.htm

*® Recommendation of the European Parliament and of the Council of 20 December 2006 on the protection of minors
and human dignity and on the right of reply in relation to the competitiveness of the European audiovisual

and on-line information services industry (2006 Recommendation) Cwm. oduunaibHbI TEKCT HA AHIJIMIICKOM s3bIKE Ha
oduIIaIEHOM caiite 3aKoHOzaTenbcTBa EBpomneiickoro coro3a  moaxpecy: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32006H0952:EN:NOT

2 IlepeBon PexoMennanum Ha pycCKHUM SI3bIK BBIIOJHEH JKCIEPTOM.
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o0yJeHwue nereit OTBETCTBCHHOMY TOJIb30BAHHIO ayIMOBU3yalbHBIMU u
WHOOPMALIMOHHBIMU ~ OHJIAiH ~ yciIyramu, BKIIOYas Mepbl 1O  TOBBIIIEHUIO  YPOBHS
HHGOPMHUPOBAHHOCTH POIAMTENICH, YUHTEICH M BOCIHTATEICH O BO3MOYKHOCTSX HOBBIX YCIYI U
Mep 10 00ecIeueHUI0 0€30IaCHOCTH WX UCTOJIb30BaHUS JEThMU,

¢dbopMHpOBaHHE OTBETCTBEHHOH NO3ULUU CO CTOPOHBI MPOU3BOAMUTENEH WH(pOpMaIUH,
MH(POPMALIMOHHBIX MMOCPEIHUKOB U IOJIb30BATEICH MyTeM pa3paboTKH KOJEKCOB MOBEICHHS, BO
B3aMMOJICHCTBUH C IPOMU3BOAUTEISIMH M PEryIsTOpaMH Ha HAIMOHAJIBHOM H EBPOIECHCKOM
ypOBHsIX. OOpp0a ¢ HE3aKOHHOW MJeATeNbHOCTBIO B ceTH HTepHeTr, KoTopas MOXET
IIPUYUHUTH BPEJl HECOBEPILUCHHOJIETHUM, BKIIOYas IPUCBOCHUE 3HAKAa KAadecTBa IpOBanepam
ycnyr s TOro, ‘ITOGBI IIOJIB30BATCIIM MOIJIN JICTKO HpOBepI/ITB, COOTBGTCTByeT JIn
[peaoCTaBlieHHas MPOBalepoM HH(POPMAIUsA KOJACKCY TMOBEACHHS, MPUHATHE HEOOXO0IUMBIX
Mep JJI CO31aHuA BOSMO)KHOCTI/IyBe,Z[OM.HeHI/IH (6] He3aKOHHOI>'I 501058 HO,Z[O3pHTeJ’IBHOﬁ
ACATCIIBHOCTHU B HHTepHeTe.SO

AHanu3 peKOMEHJOBAaHHBIX OOIIEEeBPONCHCKUMH PErylIsaTOpaMu IMpaBUJI TO3BOJSIET CHENaTh
BBIBOJL O TOM, YTO IPHUOPUTETOM [UIsl €BPOIECHCKOM CHCTEMBI 3aIUTHI IIpaB
HECOBEPILIECHHOJIETHUX SBJISIETCS BOBJIEYEHHE BCEX YYACTHUKOB ayJUOBU3yaJbHOM UHIYCTPUU B
pa3paboTKy MpaBWJI U POLIEAYP, HAPABICHHBIX HA 3alIUTY HH(GOPMALIMOHHBIX NIpaB JeTeH U
BBIIEJIEHUE B KAaYECTBE IPUOPUTETHOTO MHCTPYMEHTA PETYIUPOBAHUS aKThl CAMOPET yJIUPYEMBIX
OpraHu3aluil.

Hakonen, mns ¢opmupoBanus Oojiee MOJHOLEHHOTO NPEACTAaBICHUS O TeX MPUHIUNAX,
KOTOpBIMH PYKOBOJICTBYIOTCS BiacTtu EBpomneiickoro Coro3za u CoBera EBpomnbsl mpu
OCYIIECTBIICHUU PETYTHPOBAHUSI OTHOIIICHUH IO 3aIUTE IETEH OT BPEIHOW MH(POPMAIIHH,
HE00XOAMMO pacCMOTPETh MPUHIMIIBI, chOpMYIUpOBaHHbIe B IpakTuke EBponeiickoro Cyna no
npaBaM yenoBeka. OH HEOJJTHOKPAaTHO 0Opallalcs B CBOMX PELICHUAX K BOIIPOCY O BBEIEHUU
OrpaHUYEHUN B HENAX 3alIUTHI OOIIECTBEHHOW MOpalid, B TOM YHMCIIE B IIENAX 3aIIUTHI IPaB
eTeu.

B kawectBe cdopmupoBaBmierocs npuHmuna ECIIY  MOXHO TpUBECTH TO3ULUIO,
chopMyTHpoBaHHYI0 B pemenun no aeny «Mucturyr Otro-Ilpemunrep mnpotus Acrpum».:
Cyn BbIpaOoTan ee MPUMEHUTENIBHO K PETYIHPOBAHUIO BOMPOCOB, CBSI3aHHBIX C PEIIUTHEH, HO,
MCXOJs M3 JIOTUKU MPaBOBOW IMO3UIIMH, OHA MOXET OBITh MpUMeHeHa U K Mopaiu. Cyq ykasan B
pEeLICHUH:

«Kak 1 B cirydae ¢ “Mopajbio”’, HEBO3MOXKHO BBIWIEHUTH eTMHO0Opa3Hoe 11 Bcelr EBporb
NpE/CTAaBICHHE O 3HAYCHHHM PEIUrHd B oOmiectBe (CM. MOCTaHOBJICHWE IO jeny Mroiep u
npyrue npotu llIeerinapuu ot 24 mas 1988 r. Cepus A, 1. 133, crp. 20, n. 30 u ctp. 22, n. 35);
Jla’ke BHYTPU OJTHOW CTpaHbl TaKUE MPEJICTaBIEHUS MOTYT ObITh pa3nuuHbl. [1o 1ol npuunne
HEBO3MOKHO MPUHTH K BCEOXBATHIBAIOIIEMY OIPECICHHIO TOTO, YTO MPEACTaBIsIeT co00i
JOMYCTUMOE BMEIIATEIbCTBO B OCYILIECTBJICHHE IpaBa Ha CBOOONY CIIOBa TaM, IJi€ TaKOE CIOBO

HAalpaBJIEHO  NIPOTUB PEIUTHO3HBIX  YyBCTB Jpyrux Jmn. llostomy — HanMoHanbHbIE
BJIACTH OOJIANIAIOT IIUPOKUM IIOJIEM YCMOTPEHUS MPHU OIEHKE MOTPEOHOCTH M CTENEHH TaKOTo
BMEIIATEIbCTBA.

30 IlepeBon PexoMennanum Ha pycCKHUMl SI3bIK BBIIIOJIHEH SKCIIEPTOM.

! Nleno «Mucruryr Otro-Ipemunrep (Otto-Preminger-Institut) npotus Actpum», para 50; opuIMAIBHBIE TEKCT pelICHHs
Ha aHIJMICKOM sI3bIKE pa3MmellleH Ha caiite EBpomeiickoro cyaa mo mpaBaM 4eJoOBeKa IO ajpecy.
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-57897
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OnHako 3TO0 ycMoTpeHHe HebecnpenensHo.  EMy comyrcTByeT KOHTpPOJIb HAa OCHOBAaHUU
KoHBeHIMH, TpaHUIlbl KOTOPOTO U3MEHYHBHI B 3aBUCUMOCTH OT 00CTOSTENILCTB. B nmemax,
MOTOOHBIX HACTOSIIEMY,- TaM, Tl HATMYECTBYET BMEIIATEIBCTBO B OCYIIIECTBICHHE CBOOO,
rapaHTupoBaHHbIX cTaThedl 10 m. 1, KOHTPOJIb JOMKEH OBITh CTPOTUM B CHIIY 3HAYUMOCTH
cBOOOA, O KOTOPBIX HAET pedb. HeoOXomuMocTh THO00r0 OrpaHUYeHHS JODKHA OBIThH
yCTaHOBJICHA co BCE yOeIUTEeTLHOCTHIO (cm. MTOCTAaHOBJICHUE o
neny ««Mupopmarmoncdepaitn Jlentna» u apyrue npotuB ABcTpun» ot 24 Hosi0ps 1993

r. Cepust A, 1. 276, ctp. 15, n. 35)».

B pemennn mo geny «Yuurpoys (Wingrove) mporus Coeaunentnoro KoposecTBa»
EBponeiickuii Cyn nan 6ojiee paciinpeHHOE TOJKOBaHUE MPUHLIUIIOB COOTHOIIEHHUS CBOOO/IBI
BBIPA)KEHUSI MHEHUS U BO3MOXKHOCTH PACIpOCTpaHEHUs HH(POPMALIMH, KOTOpask MOKET
paccMaTpUBaThHCS Kak MocsAraonas Ha o0ecTBeHHy0 Mopaibk. B wactnoctn, Cyn ykasan
clenymruee:

« 58. beccnopno, uto crarhsa 10 m. 2 mMoYTHM HE AACT BO3MOKHOCTEH JUISL  OTpaHUYEHUS
CBOOOJIBI CJI0Ba B c(epe MOTUTUYECKHX AMCKYCCHH WM  OOCYXICHHS BOIPOCOB, HMEIOIINX
OOIIeCTBEHHbII  MHTepec <...> 3HAYUTETBHO Oomee  MmMUpPOKas  BO3MOYKHOCTb
yCMOTpeHHs:  OObIYHO  TpepocTaBisieTcs JloroBapuBaroUIMMCcS TOCYAapCTBaM IpH
peryIupoBaHuN CBOOOJZIBI CJIOBa, KOTJA 3aTparuBaeTcs JudHas chepa, a paBHO cdepa
Mopalii M 0coOeHHO penuruu. B cdepe Mopanmu u, BO3MOXKHO, emie Jake B  Oombliel
CTemeHn B  cdepe  PEIUTrHOo3HBIX  YOeKIECHUH  HECYIIECTBYET o0ImenpUHATON
eBPONEHCKON KOHIEIUU TpeOOBaHMWM, NPU3BAHHBIX OOECIEUYUTh <GAIIUTY TNpPaB JAPYrUX
JUI» B Cly4ae HamaJoK Ha HUX PpEeIUrHo3Hble YyOexnaeHus. To, 4TO MOXKET Bcepbes
OCKOpOUTb JIOAEH  ONpPENETICHHBIX PEIUTHO3HBIX IPEACTaBIECHUH, CYIIECTBEHHO MEHseTcs
B 3aBUCHUMOCTH OT MECTa M BPEMEHM, OCOOEHHO B 3IOXY, XapaKTEPU3YeM YIOIOCTOSIHHO
pacTylMM 4YHCIOM pEJIWIMi M BepoOUCHOBeAaHUH. bnarogaps  mpsMbIM U HENPEpbIBHBIM
KOHTaKTaM ¢ OOIIECTBEHHOM KU3HBIO CBOMX CTpaH TOCYAapCTBEHHBbIC BJIACTH B MIPHHIIMIIC
Haxo#sTcs B JIydlleM  IOJIOXKEHMH, 4eM MEXIYHapOAHbI Cynabsd, B OIpeAeIeHUU
TpeOoBaHMN, HEOOXOIUMBIX IS 3alIUTHl  TIIYOMHHBIX YYBCTB M YOSXKICHHHA OT
OCKOpOUTEIBHBIX BBICKAa3bIBaHUU  <...>.

KoHeyHo, 3TO He HCKIIOYAET B KOHEYHOM CUETE E€BPOINEHCKOro KOHTPOJISA, KOTOPBIN
TeM Oosee HEOOXOIUM, MOCKOJIBKY TOHSATHE OOTOXYIBbCTBA IIUPOKO W HW3MEHYHMBO, H

BCETJa CYHIECTBYET PHUCK  TNPOM3BOJIBHOTO WJIM YPE3MEPHOTO BMEIIATENbCTBA B
OCYIIECTBIIEHHME CBOOOBI CIIOBA MOJ MPHUKPHITUEM ACWCTBUM, HANIPABICHHBIX SKOOBI MPOTHUB
O6oroxynscTBa. B 3TOH CBsA3M OCOOEHHO BaKEH CTPOTUH MOAXON K OOTOXYIBCTBY Kak K
IPaBOHAPYLICHUIO, MpECIeyeMOMYy B paMKax IIpaBOBBIX TapaHTHH cBoOozab! cioBa. Kpome
TOTO, B HAaCTOSAIIEM Jelie peub HAeT 00 OrpaHWYeHHH CBOOOJBI CIIOBAa B MPEIBAPUTEIHHOM
nopsifke, 4To TpeOyeT 0co0Oro BHHUMaHUS K HeMy co cTOopoHbl Cyna».

Taxum o6pazom, ucxozs u3 penieHuit EBpomneiickoro Cyzaa mo npaBaM deaoBeKa MOKHO
chOpMynUpOBaTh CIEAYIONINE OCHOBHBIC MPUHIIUIBI COOTHOIICHUS CBOOOJBI BBIPAKEHUS
MHEHHS ¥ IOTPEOHOCTH B 3aIIUTE OOIIECTBEHHOW MOpaJIH:

1. B cnydae, ecnu BbICKa3bIBAHUE WM MHOE BBIPAKEHHE MHEHHSI HOCUT OJIUTHYECKHUH
XapakTep, ero OrpaHuYeHUEe JaXe B Clydae MOCATaTeNbCTBA HA OOIIECTBEHHYIO MOPAb
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e/IBa JIM MOXHO TIPU3HATH 00OCHOBAHHBIM.

2. T'ocynapcTBa 0071a1a10T 3HAYUTEIHLHON CBOOOION YCMOTPEHUS TIPU YCTAHOBICHHH
KPUTEPHEB IMOCATATEIhCTBA HA OOIIECTBEHHYID MOpaib, 3TO TEM HE MEHEE HE O3HAUaerT,
YTO BMCUIATCJIILCTBO B OC}’H.[GCTBJIGHHG HpaBa Ha CBO60,Z[y BBIpa)KeHI/I}I MHCHUS SIBJISACTCA
BCEI/Ia OMNpaBIaHHBIM, KOTJa pedb HJIET 00 oO0IIecTBeHHOW Mopanu. OrpaHUYCHHE
CBOOOJIBI BBIPAKEHUS MHCHHS JODKHO OBITh MPEAYCMOTPEHO 3aKOHOM M HEMPEMEHHO
GBITB COpaBMepHBIM ociIsiM OXpaHBI 3allIUIIacMbIX HGHHOCTGI‘/JI.

3. OcobeHHO TmATENBHBIM JOJIKEH OBITh KOHTPOJIb B CIy4ae OrpaHUYCHUsT CBOOO B
BBIPQ)KCHUSI MHEHHS Ha CTa/IMH, MPEIIIECTBYIONICH pacpOoCTpaHEHUI0 MH(POpMAIUH.

Hakonen, He0OXOIMMO OTMETHUTH, YTO CTaHAAPTHI (OPMHUPOBAHUS pEryaupoBaHUs B cdepe
3aLUTHI IeTeH 0T BpeJHOW MHpopManuu chOpMYIUPOBAHBI U HA YPOBHE PErHOHAJIBHBIX
MEXTOCY/IapCTBEHHBIX OOBEIMHEHUH, Y4aCTHUKOM KOTOpPBIX, siBNsieTcs KbIprei3cTaH, a IMEHHO
Ha ypoBHe ConpyxectBa HezaBucumbix I'ocymapctB. Ha Tpuanars TpeTbeM MIIEHAPHOM
3acenanuu MexxnapiaaMeHTcKoi Accambiien rocyaapcTs-ydacTHukoB CHIT Obu1 mpuHST
MopenbHblid 3aKOH O 3aliuTe JaeTed oT WH(OpMaIuu, TPUYUHSIONIEH Bpel WX 3I0POBHIO
¥ Pa3BHTHIO.>

O0o03HaueHHBIH 3aKOH pa3paboTaH Kak TOTOBBIA K HMPUHATHIO 3aKOHOJATENIbHBIN aKT,

KOTOPBIA PEKOMEHYeTCSl K OJIO0OPEHHIO TapiaMeHTaMu rocyfaapcTB-ydacTHukoB CHI.

O06o03HaueHHBIN MOJEIBHBIN 3aKOH pelIacT CXOAHBIC C PaccMaTPUBACMBIM
3aKOHOIPOEKTOM 33Jla4yl U  COJACPKUT T€ K€ HHCTPYMEHTBI, YTO MPETYCMOTPEHBI
NPEJIOAKEHHBIM TPOEKTOM. MeXIy TeM, €CTh U CYIIECTBEHHbIE PazIuyusl.

[IpencraBnsiercs, 49TO s IENedl HACTOSIIErO HWCCIEAOBAaHUS IIEIeCOO0pa3HO TIPUBECTH B
KQueCTBE XapaKTePU3YIOIIMX MOAXO0Jl COCTABUTENCH MOKYMEHTA, MOJOXKEHUs, (HopMymupyroIme
OCHOBBI TOCYJApCTBEHHOW MOJUTHKH B c(depe peryaupoBaHHs IMpaBa Ha 3allUTy JAeTed OT
BpenHoi mHpopManuu (MyHKT 2 cTaThd 2 MOJAEIBHOrO 3akoHa). COTJacHO MOJEIBHOMY 3aKOHY
rOCyJIapCTBEHHAS MOJUTHKA B chepe 3alIUThl MpaB JETeH MODKHA UCXOIUTh B YUCIIE TPOUYETO H3
CJICOYIOIUX HpI/IHI_[I/IHOB:

® JIONMYCTUMOCTH OTpaHMYEHHUs TMpaBa peOdeHKa CBOOOJHO BBIpaXkaTb CBOE MHEHHE,
BKJIIOYasi CBOOOJY MCKaTh, MOJy4aTh, TNepeaaBaTh HWHGOPMAIMI0O W HIEH JI000ro poja,
€CIIM 3TO HEOOXOIUMO MJIsi YBaXKCHHS MpaB W penyTaluu APYruX JIUI, s OXPAaHbI
roCcyJlapCTBEHHOW  0€30macHOCTM WM  OOIIECTBEHHOTO  TOpSJKa, 3I0pOBbS WU
HPABCTBEHHOCTH HACEJICHHsSI, a TAK)Ke B CIIydasX, KOTJa MOJh30BAHUE TAKUMH IpaBaMu
MOXXET TMPUYUHUTH Bpel caMoMy peOeHKYy, €ro HpaBCTBEHHOCTH, 3[I0POBBI0 U
HOPMAaJbHOMY Pa3BUTHIO;

® TPHOPUTETHOCTH IpaBa peOeHKAa HAa OXpaHy HPABCTBEHHOCTH, 3JI0POBbS M OOECIeYCHUE
MOJIHOLIEHHOTO Pa3BUTHS MEpe] MHTepecaMHu oOecrieueHrs CBOOOJIbI CI0Ba U MacCOBOM
nH(pOpMaIui, WHBIMHU IPAaBAMHU " CBOOOJAaMU  B3POCIBIX norpedouTenei
MH(POPMALIMOHHON MPOAYKIIUH, a TAKKE €€ MPOU3BOAUTENEH U PACIIPOCTpPAHUTENCH;

® JONYCTUMOCTH ¥ TMPABOMEPHOCTH OrpaHWYCHHS TIpaB U CBOOON (PU3UYECKUX U
IOPUANYECKHUX JIMI], B TOM YHCIIe CBOOOJIBI CIIOBA M MAacCOBOW MH(pOpManuu, B caydasx,

%2 Mocranosnenne N 33-15 or 3 nexabpst 2009 roma. TekcT MOIENbHOTO 3aKOHa Ha PYCCKOM SI3bIKE pa3MEIIeH B CETH
Hurepuer 1o aapecy: http://pravo.levonevsky.org/bazaby11/republic08/text366.htm
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e KOIJa WX OCYIIECTBICHHE HapyllaeT TMpaBa M 3aKOHHbIE UWHTEpechl JeTed WiIn
MIPEJICTaB/IsIeT Yrpo3y HPAaBCTBEHHOCTH JAPYrUX JIHII,

e T[pu3HAHUS CBOOOMBI BHIOOpA M JOCTYMMA COBEPIICHHOJETHUX JIMIl K JIOO00H HMHGPOPMAIUH,
pacmpocTpaHeHHe KOTOpOH He 3ampemieHO0 3aKOHOAATeIhCTBOM TOCYAapCcTBa, TNpHU
YCIIOBUU OOECIIeUeHUs 3allUThl JeTeid OT HHQPOPMAIMOHHON MPOIYKINH, CIOCOOHOMN
NPUYUHHATE BPEIl UX 370POBBIO0 U Pa3BUTHIO;

® TPHOPHUTETAa TPEBEHTHUBHBIX MEpP OXPAaHBI MpaB W 3aKOHHBIX HMHTEPECOB NeTeil B cdepe
0o0opoTa WH(POPMAIIMOHHON MPOAYKIIMM W MX 3aIIUTHl OT 3JOYMOTpeOJeHH cBOOOMOM
pacmpocTpaHeHusi HHPOpMaITUH.

BaKOHOHpOGKTOM NpeaAyCMOTPCHBI W HHBIC TPUHIUIIBI, KOTOPLIC B 3HAUUTEILHON CTEIEeHU
corjacyroTcsi ¢ monokeHussMu KoHBeHIuu o mpaBax pebenka m KoHBeHIMEH o 3amure IpaB
YCJIIOBCKAa U OCHOBHBIX CBOGOI[. B 10 xe BpEMs TC IMOJIOKCHUSA, KOTOPBIC MMPUBCACHBI BLIIIC, KaK
MIPE/ICTABISETCS, PACCTABISAIOT TMPUOPUTETHl HECKOJIBKO IMO-IPYroMy, HEXEIH JTO CIENaHo,
HaImpuMep, B aKTax PeryJupoBaHUs €BPOMNEICKOro cooOIIecTna.

[Ipy paccMOTpeHHH aHANM3UPYEMOrOo 3aKOHOMNPOEKTa B 00s3aTeIbHOM TMOpsiAKe OyayT
HCII0JIB30BAThCS TOJBKO TE MEXIYHAPOAHBIE CTAaHAAPThl, KOTOpbIE MPUHATHI KbIpreiscranom Kak
oOsi3aTeNbHbIE B CHUJIYy MMIIEPAaTUBHBIX TOJOXKEHUM MEXIYHAPOIHBIX JOTOBOPOB, OCTaJbHBIE
NPUHIUNBL OynyT o0003HauaThCs Kak MPHUBOIALIMECS [UIsi CpPaBHEHHUS PEryIMpOBaHUS WU
apryMeHTalluu 3KCIIepTa.

2. AHAJIN3 HOPM 3AKOHOJATEJIbCTBA KBIPT'BI3CKOM PECIIYBJUKH O
ITPABAX JETEM B OTHOILIEHUU UH®OPMAILINU

HanmonaneHoe 3akoHoAaTenbcTBO KhIprbI3cTaHa COAEPKHUT 3HAYUTEIBHOE YHWCIIO IMOJIOXKEHUH,
KOTOpbIE TapaHTHPYIOT MpaBa JeTed Ha TMolydeHue HHPOpMAIMM U JOCTYIl K OObeKTaM
KYIbTYPHOTO Hacjeaus.

[Tomumo oOmMX rapaHTuii TpaBa Ha CBOOOJY BBIPAKEHHS MHEHHUS, YCTAHOBJIEHHBIX
KOHCTUTYLMEH, 3aKOHOJATENLCTBOM O CPEACTBAaX MaccoBOM HWH(OpPMALMH, HEO0OX0IUMO
OTMETUTh TapaHTHH TpaB Ha 3aHATHE TBOPYECKON JEATEIbHOCTHIO, 3aKPEIUICHHBIX KaK B
KoHctutynuu, Tak M B 3aKOHOAATENLCTBE O KyabType. 3akoH or 7 ampens 2009 roxa
Kbipreisckoit  Pecnybnmmkn — «O  KylabType»> B cTaThe 8 NpOBO3INIANIACT  NPaBo Ha
TBOPUYECTBO, KOTOPOE  MPEACTaBIAeT CcOOOW  BO3MOXKHOCTH  3aHMMAThCSl  TBOPYECKOM
NEeSITeNbHOCTBIO B COOTBETCTBUM CO CBOMMM HMHTEpecaMd U CIIOCOOHOCTSIMH  MYTEM
CaMOCTOSITENTLHOTO ~ BbIOOpa ¢GopM U crmocoOoB peanusanuu. Kak ykaspiBaeT 00O3HaueHHAas
CTaThsl, TOCYIAPCTBO 3allMIIAET Tpa)xiaaH Keiprezckoi Pecniyomku OT T000T0
BMEIIAaTeNbCTBA B WX  TBopueckud mporecc. Cratbs 9 3aKkoHa 3akperuisieT MpaBO Ha
peanu3alnuio pe3yabTaTOB TBOPUYECKOM NEATEeIbHOCTH. B COOTBETCTBUM C €€ MOJOXKEHUSIMHU,
rpaxaane Keoipreizckoit PecnyOnukyn MMEIOT NpaBO BIIAAETh, MOJIB30BATBCS M PACIOPKATHCS
pe3ynpTaTaMH CBOEHl  TBOPYECKOH  JESATENbHOCTU MOCPEICTBOM HM3JaHMSI, SKCIIOHUPOBAHMUS,
BOCTIPOM3BEJICHHS U UHBIX ()OPM MYOITHMYHOTO MPECTABICHHUS.

33 Texer saxoma ma pYCCKOM si3bIKe JoCcTyreH B cern HHtepHer mo azapecy: http://cbd.minjust.gov.kg/act/view/ru-
ru/202499
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Kpome Toro, OTZAETBHBIEC MOJIOKEHUSI O MpaBax peOeHKa MPelyCMOTPEHBI CIEHATN3NPOBAHHBIM
3akoHonaTenbHbIM akToM Kozekcom Keipreickoit Pecnyonuku o gersx ot 7 asrycra 2006
roga®* Crates 21 ykasaHHOro akTa oONpeleNseT IpaBo  pebeHKa Ha  CBOOOAY

BBIPpAXXCHHUA MHCHH, YCTAaHABIMBAs CICAYIOIICC:

«1. Kaxnaprii peOeHOK HMMEET MpaBO HA CBOOOJHOE BBIPAKEHHE COOCTBEHHOTO MHEHUS.

DTo mpaBo BKIOYAET CBOOOAY HMCKaTh, MOJIy4aTh W MEPEAaBaTh Pa3HOCTOPOHHIOIO
WHPOPMAIMIO U WU JIIOOOTO POJa, COACHCTBYIOIINE COIUATLHOMY, TYXOBHOMY H
MOpPaJIbHOMY OJIaronojyduio peOeHka, ero GU3NYeCKOMY U MCHXUYECCKOMY 370pOBbIO, B YCTHOM
Y MMUCbMEHHOU (dopmax.

2. 3axkoHHBIC TIPEACTaBUTENM pEOCHKA, a TakXKe JIMIQA, KOTOpble B CHIIy 3aHMMAaeMBbIX
JOJDKHOCTEH COIEMCTBYIOT OOECIeueHHUIo MpaB pedeHKa, 00s3aHbl MPEACTABIATh MHPOPMAIHIO,
OOBSCHEHHSI U COBETHI PEOCHKY C YYETOM €ro BO3pacTa.

3. OcymecTtBienne npaBa peOEHKa BBIpa)kaTh MHEHHE MOJXET IIO/IBEPraThbCsi HEKOTOPBIM
OTpaHUYEHUSM B CIIydasiX, IPEAyCMOTPEHHBIX 3aKOHAMH, B HEJIAX:

- YBO)XEHUS TPaB U PENyTaluu APYrUX JIHII,

- OXpaHbl TOCYJAapCTBEHHOW OE30MaCHOCTH WM OOIIECTBEHHOTO IMOpSAKAa WM 3J0POBbS U
HpaBCTBEHHOCTH HaceneHus Koipreizckoit PecyGmukum».

B nmpuBeneHHBIX TOJOKEHUSAX, B 3HAYMTEIBHOM Mepe BOCHPOU3BOAALIMX (POPMYITHPOBKU
KonBenmun o mpaBax peOeHka, oOpamaer Ha ceOs BHUMaHHE NPHIAHUE KpailHE BBICOKOTO
3HAYeHUS POJIM POJAUTENICH M MHBIX 3aKOHHBIX IMPEJCTaBUTENEH B CO3JaHMU MH(POPMAITMOHHOTO
OKpYXXEHHUs peOeHKa.

JleiicTBytonee 3akoHOAATENbCTBO KBIPTbI3cKON PecnyOnmKky — ycTaHaBIMBAeT IEIBIA P
OTpaHMYEHUN HaA pacmpocTpaHeHWe HHPOpPMALMKM, KOTOpas MOXKET paccMaTpUBAThHCS
Kak CIIoCOOHasi MPUYMHHUTH BPEa HE TOJBKO 0€30MacHOCTH, HO M HPAaBCTBEHHOCTH OOIIECTBa.

B wactnoctn, 3akon Ksipreisckoir Pecriyonuku ot 02 uronst 1992 roga «O cpencrBax MaccoBOi
uHOpMAIE» > B cTaThe 23 YCTAHABIMBACT LENBIA PSJl 3aIPETOB HA PACIPOCTPAHCHHE

nH(popmManuy, BKJIIOYAs HEIONYIIEHUE MponaraHabl BOMHBI, HACWIHS U KECTOKOCTH,
OCKOpOJIEHUSI PEIUTHO3HBIX UYYBCTB BEPYIOIINX, OCKOPOJIEHHS TpaKTAHCKOW YECTH HapOJOB,
pacnpocTpaHeHHUs nopHorpaduu, yrnoTpeOieHus BBIPKECHUH, CUMTAIOIIUXCS

HCUCH3YPHBIMH, pPaCOpPOCTpaHCHUA MAaTCpHualioB, IOCATaTCIIBCTB Ha YCCThb U OOCTOMHCTBO

.]II/I‘IHOCTI/I.36

3axon Keipreisckoii Pecriy6mukum  or 25 oktabps 2011 roma «O6 u3aTeIbckoM  jeme» >’
3ampeniaeT HCIONb30BaHWE B IEYaTHOM mponykiuu (Kak MEepHOIUYECKOd, TaKk H  He
NEPUOINYECKOM, BKIIOYass KHUTH, OpOIIIOPHI U Tp.) CBEIEHUH, KOTOpBIE MPEACTABISIOT COOOU
Mporarai/ly BOMHbI, HACWJIUS U AKECTOKOCTH, PACOBOM, HAIMOHAJIBHOM, PEIMTHO3HOMN U

34 Texcr saxoma ma pyccKoM s3blke JocTyrneH B cetd VHTepHer mo aapecy: http://cbd.minjust.gov.kg/act/view/ru- ru/1949

35 Texer 3axoma na PYCCKOM si3bIKe OCTYIIeH B cetu MHTepHeT 1o aapecy. http://cbd.minjust.gov.kg/act/view/ru- ru/819

36 [paBurensctBo Kbiprezckoil PecnyOmmku mpuBoanio ykasaHHble HOpMbI 3akoHa 0 CMU B kauecTBe NpaBOBBIX CPEICTB
obecrieueHus JOCTyla K Ha/uiekaiied uapopmanuu B myHkre 127 noknajga 1o BbimojgHeHH0 KOHBeHIMH O mpaBax peGeHka
(yrBepxaen ITocranoBnenuem ITpaButenbctBa ot 8 nexkadpst 1997 roma Ne 717).
37 .

TekcT 3aK0Ha Ha PYCCKOM s3bIKE IOCTyIeH B cetn MHTepHeT 1o axpecy: http://minjust.gov.kg/?p=6218
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aTEUCTUYECKOW MCKIIOUUTEIbHOCTU WM HETEPHUMOCTH, IOpHOrpadHio, a Takxke
IPU3BIBEL K COBEPILICHHIO YrOJIOBHO HAaKa3yeMbIX AesHHH (IyHKT 1 cTaThu 5).

Crares 262 YromoBHOro kojekca Kwipreickoit Pecnybmmku® sampermaer pacmpocTpaHeHHe
peKIaMUpOBaHKUE MOPHOTPAYUIECKUX COYMHEHUH, MEYATHBIX W3aHUH, M300paKeHUH WM MHBIX
IPEIMETOB  MOpPHOrpaMuecKkoro xapakrepa. B KkauecTBe MakCHUMaabHOM CaHKLIMH 32
COBEpILEHHUE MPECTYIUICHHUSI YCTAHOBIJICHO JIMIIEHHE CBOOOJIBI HA CPOK /10 ABYX JIET.

[lepeyenp BuAOB HH(MOPMAIMM, pACIPOCTpAaHEHHE KOTOPOil 3ampenieHo B KbIprei3ckoif
Peciyonuke, eme Oonee pacmupern B 3akoHe ot 02 wuions 2008 roma «O TeneBUieHUU U
pamnoBemannn».>°  CraThst 6 OOO3HAYEHHOrO0  aKTa BIOOABOK K YK€ YCTAHOBICHHBIM
3akonom «O cpencTBax MaccoBOi WH(MOpPMALUK» OTPAHHUYCHUSM 3ampeniacT HeoOOCHOBAHHBIN
MOKa3 HACWIHUSA, a TaKKe TPaHCISIHUIO MNPOrpaMM MM HX BHJICOCIOKETOB, KOTOPbIE MOI'YT
MPUYHHUTH Bpel (PU3UYECKOMY, MCUXHYECKOMY JIMOO0 MOPAIBHOMY Pa3BUTHIO IOPACTAIONIETO

IIOKOJICHHA.

bonee TOoro, MMeHHO 3aKOHOM O TEJIEBHIECHUU U PAJAMOBEUIAHUM CO3J1aHbl MPEANOCHUIKH s
BHEJIPCHHUSI CHUCTEMBl BO3pPACTHOM  KiIaccHPUKAMd W  MapKUPOBKH  HH(POPMAIMOHHON
nponykuuu. OThenbHasi CTaThs JAaHHOTO 3akoHOJarenbHOro akta (cratbs 40) comep ut
MOJIOKCHUSI, TIOCBSIIIEHHBIE  3allUTe OOIIECTBEHHOW MOpaad U  OOECHEYCHHUIO TMpaB
HECOBEPILICHHOJETHUX U IoHomecTBa. [IyHkT 1 ykazaHHOU cTaThbu 00sI3bIBA€T TEJIEBU3UOHHBIE U
paaroBeaTeTbHbIE KOMITAHUK COONIOAATh TpeOOBaHUSI 3aKOHOAATENhCTBA 00 OOIECTBEHHOM
Mopasin  Keipreisckoit PecnyOnuku. BTopoil TYyHKT ycTaHaBIMBAaeT 3ampeT Ha TIOKa3 He
npeaHa3HAueHHOM Ui JaeTed MH(POPMALMOHHOW MPOAYKIUU B JOOCTYHMHOE IS HUX BpeMs
1 BBOAUT O00s3aTENbHYI0O MapKUPOBKY TMOM00HOW mpoaykmuu. OOsS3aHHOCTH  Tele- |
paaroKoMIaHuil HOPMYIHPYIOTCS CIEIYIOIUM 00pa3oMm:

«2. TenepammoopranusainusaM 3amperiacTcsl pacnpoCTpaHsTh, a TakKe aHOHCHUPOBATH
MpOrpaMMbl ¥ Tepefadd, KOTOpPbIE MOTYT TMOBPEAWTH (PU3UYECKOMY, HHTEUICKTYAIbHOMY U
IyXOBHOMY Pa3BUTHIO HECOBEPUICHHOJETHHX M IOHOIIECTBA, KpOME KakK B TeueHue 3(pUpHOro
BpPEMEHU B CYTOYHOM OTpe3Ke c 23.00 bi (6]
6.00. Takue mnporpaMMbl WM TepeAaydl JAODKHBI HWMETh CHElHalbHOE MPenyNpexaeHue u
COOTBETCTBEHHO 0003HAYaThCS B PACHUCAHUM MPOTPAMM TEIePaAHOOPTaHU3ANUN U CIICIHATBHO
0003HaYaThCsl HETIOCPEICTBEHHO MEPe] UX TPAHCIALHE ».

[Tpu 3TOM 3aKOH OO0S3BIBAET COOOMIATh HEOOXOAMMBIE MPEAYNPEKICHUS HE TOJBKO MPHU TOKa3e
mporpamMM M mepejiay, HO U NMpH Mx aHoHcHpoBanuu (MyHKT 1 crathu 34 3akoHa).

Kak npexacrapnsiercsi, Takoil croco0 peryaupoBaHusi MOT Obl ObITh NMPU3HAH COOTBETCTBYIOLIUM
eBPONEHCKUM CTaHAapTaM, €cid Obl OH TOJYYMJI pa3BUTHE B 3aKoHoAarenbcTBe. OIHAKO,
COTJIACHO JaHHBIM MpaBoBbIX 0a3 Keipreizckoit PecnyOnmku, mpaBoTBOpueckasi AESITENLHOCTh B
STOM HaIpaBJICHUU He ObUIO MPOJOIIKEHA.

B cocraBe 3akoHOJATENbHBIX  aKTOB, CHOCOOCTBYIOIIMX  3alpeTy  paclpocTpaHeHUs
Hepa3pemeHHo WH(OOPMAIMOHHOW TPOAYKIIMH HEOOXOIMMO BBIJICIUTH TMOJIOKECHUS CTAaThU

% Vromosuslii Konexc Kwipreickoii PecnyOmuxu ot 1 oxrsabps 1997 roma Ne 68 // TekcT 3aKOHAa Ha PYCCKOM f3bIKe

nocryrneH B cetn Mureprer no agpecy: http://cbd.minjust.gov.kg/act/view/ru-ru/568

%% Tekcr 3aKOHa Ha PYCCKOM si3bIKe JOCTYNeH B cetd Mureprer mo ampecy: http://chd.minjust.gov.kg/act/view/ru-
ru/202317
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9 3akona KP «O kynmbType», YyCTaHaBIMBAIONIEH OrpaHWYCHHE TIpaBa Ha peau3aIuio
pe3ynbTaTOB TBOpPUECKOW AesrenpHOcTH. Hopma 3akoHa — IpelycMaTpUBaeT, 4TO pean3aius
pe3ynbTaTOB TBOPUECKOW JAESITEIbHOCTH, HAMpaBiICHHONM Ha MponaraHjay BOWHBI, HacWIUs U
KECTOKOCTH, PAacOBOM, HAIIMOHAJIBHOW, PEIMTHO3HON BpakaeOHOCTH, MOpHOTpaduH, 3amperieHa
3akoHOMaTenbcTBOM  KbIpreisckoit  PecnyOnmuku.  Pemienme 00  OTHeECeHMHM — pe3yabTaTOB
TBOPYECKON NEATENPHOCTH K  YHMCIY 3allPELICHHBIX MOXET ObITh 00KaJoBaHO B CyneOHOM
MOpsIIKE.

CnenuanpHble  OTpaHMYCHHs]  yCTaHOBJEHB  3akoHOM KreIpreisckoit  Pecnybnmuku ot 24
nexabpst 1998 roma «O pexmame». *° Ero crates 20 mpegycMaTpHBaeT DA Mep IO 3alllHTe
HECOBEPUICHHOJIETHUX IPU IPOU3BOJCTBE, Pa3MEIUECHUM U pacIpoCTpaHEHUU pexyaMsl. IIpu
OCVILECTBJICHUH YKAa3aHHBIX JIEUCTBUM HE JOMYCKAETCH:

- OUCKpENUTalMsl  aBTOpPUTETAa POAMTENEHM M BOCHUTATENeH, TMOAPHIB JOBEpPHUsS K
HUM HECOBEPIICHHOJETHUX;

- BHYUICHHE HEMOCPEJICTBEHHO HECOBEPUICHHOJETHUM, UTOOBI OHM YOeIWIM poauTesel
WIM JPYTUX JIML IPHOOPECTH PEKJIaMHPYEMbIE TOBAPHI;

- TpUBJICYCHHE BHUMAHUS HECOBEPLICHHOJETHUX K TOMY, YTO OO0JaJaHHe TEMHU WM HHBIMHU
TOBapaMH J1aeT UM KaKoe-TMOO MPEUMYIIEeCTBO HaJ APYTMMHU HECOBEPLICHHOJETHUMH, a TaKkKe K
TOMY, YTO OTCYTCTBHE 3THX TOBapOB JaeT 0OpaTHbIi 3P (DeKT;

- pa3MeleHrue B peKJiaMe TEKCTOBOW, BH3YaJIbHOW WMJIM 3BYKOBOW HMH(OpPMAIHMH, TOKa3bIBAIOIIEH
HECOBEPILIECHHOJETHUX B ONACHBIX MECTaX U CUTyalMsX;

- NpeyMeHbIIEHHE  HEOoOXOJUMOTO0  YpOBHS  HAaBBIKOB  HCIOJB30BaHHUA  TOBapa Y
HECOBEPILIECHHOJIETHUX JeTel. B ciydae, ecnu  pe3ynbTaTbl  HMCHOJNb30BAaHUS  TOBapoOB
n300pakeHbl MM ONHUCAaHbI, peKjIama JOJDKHA JaBaTh HMHGPOpPMALMIO O PpEalbHOCTH
JOCTUKUMOCTH TPEJAHA3HAUYEHHBIX TOBAPOB JUIS ONPEICICHHON BO3PACTHON TPYIIIIHI;

- CO3JJaHHME Y HECOBEPIICHHOJIICTHUX HEpPeaabHOTr0 (MCKa)KEHHOTO) MPEACTaBICHHS O CTOMMOCTH

(uene) ToBapa Uil HECOBEPUICHHOJETHHX, B YAaCTHOCTH IYTEM INPHMEHEHHUS CJIOB <TOJIBKOY,
«BCETO» M T.I., a TAKXKE IyTEM IMPSIMOTO WJIM KOCBEHHOTO YKa3aHHUS HA TO, YTO PEKJIAMHPYyEeMBbIH
TOBap JIOCTYIIEH JUIS JII0OOTO ceMeitHOTro Oro/IKeTa.

[IpuMeHUTENPHO K OINMCAHHOMY PpETrYJIMpPOBAaHUIO TPABOOTHOIICHUH B 0O0JAaCTH peKIambl
CIIElyeT OTMETUTHh KaK 4EeTKOCTh ONMUCAHUHM OrpaHUYCHHH, YCTaHABIMBAEMBIX [UIS COJCP)KaHHS
uHpOpMAIMK, TaK M Hamudue OOOCHOBAHUS BBEIEHHs orpaHndeHuil. Kak yka3piBaeT 3akoH,
crienuanbHble  TpeOOBaHUS  BBOIATCA  <«B  LEMSIX  3aIIUTHl  HECOBEPIIECHHOJETHUX  OT
370YNOTPEOJICHUI UX JIETKOBEPHOCTBIO U OTCYTCTBUEM OIIBITa».

Eme oguH y3KocmenuaabHBIA aKkT, KOTOPBIM TODKEH OBITh YMOMSHYT B KOHTEKCTE€ HACTOSIIETO
uccnenaoBanus, 310 3akoH Keipreisckoit Pecrmy6mumku ot 21 aBrycra 2006 roma «O 3amute
310pOBbsI TpakaaH KbIpreisckoif PecryOmuky oT BpegHOro BosieiicTBusi TaGaka»*' Crates 15
0003HAUYEHHOTO aKTa YCTAaHABJIMBACT TMOJHBIA 3ampeT JI000OM TpsIMOM M KOCBEHHOM
pexiiambl Tabaka u TabayHbIX U3AeNUi Ha TeppuTopuu Keipreizckoit Pecryonukmu.

*% Texer 3akoHa Ha PYCCKOM si3bIKE 1OCTyneH B cetn MutepHer mo ampecy: http://chd.minjust.gov.kg/act/view/ru- ru/162

*! Texcr 3akoHa Ha PYCCKOM s3bIKE JOCTYIEH B cern Mutepmer mo ampecy: http:/chd.minjust.gov.kg/act/view/ru- ru/1967
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3. AHAJIN3 TPOEKTA 3AKOHA KBIPIbI3CKOIl PECHYBJIHUKHU «O
3AIIUTE JETE OT MH®OPMAIIUM, NMPUYUHSIOMIEN BPEJ HX
3JJOPOBbIO WJIN PA3BUTHUIO»

AHanu3UpyeMblii 3aKOHOMPOEKT CONepX HUT 7/  TinaB u 23 crarbu. Hwke npuBoasTcs
KOMMEHTapHH IO TJaBaM ¢ COOTBETCTBYIOIIMMH PEKOMEHIAIMAMU IO YIy4YIICHUIO TEKCTa
3aKOHONPOEKTa B COOTBETCTBHH C MEXKIYHAPOAHBIMH 00s3aTenbcTBAMU KbIpreI3ckon
PecnnyObnukn,  MeXAyHapOIHBIMU CTaHAApPTaMU JEMOKPATUU U CBOOOABI CIIOBA, B LENSIX
MPUHATHS IPUMEHUMOTrO Ha MPAKTUKE 3aKOHA.

3.1. KoMMeHTapuum U HNpeNI0KEeHHs K TIJaBe 1 3akonompoexkta «Qo0mme
MOJIOKEHUsT»

3.1.1. Uzbsatus u3 chepbl ASHCTBUS 3aKOHA.

Crathst | 3aKOHONpOEKTa OIpenenseT Kpyr OOIIECTBEHHBIX OTHOLICHWH, HAa KOTOpPhIE OH
pacnpocTpaHsieTcs. DTO AOCTUTaeTcs YCTaHOBJIEHHEM OOIIEero MpaBWiia, B COOTBETCTBHH C
KOTOpPBIM BCE OTHOLLUEHUS, KOTOPBIE CBSI3aHbI C 3ALUTON JAETEH, PEerylupylroTCsl 3aKOHOM, €ClU
MHOE HE NPEeJyCMOTPEHO B MyHKTE 2 cTarbu 1. YKa3aHHOE€ HOPMOIMOJIOXEHHE YCTaHABIMBAET
JIOTHUYECKU OOYCIOBICHHBIE H3bATUS U3 cepbl NEHCTBHUS 3aKOHA, YTO MPEACTABIACTCS BechMa
MO3UTUBHBIM. OCOOEHHO 3TO CYXJAEHHE MOYKHO OTHECTH K BBIIEJICHHUIO B OTIEIbHYIO KAaTErOpPHIO
uHpOpMAlUK, [JOCTYyH K KOTOpOMl HE MOXeT OBbITb OrpaHHYeH B COOTBETCTBHH C
3aKOHO/1aTEJIbCTBOM.

Tem He MeHee, HEOOXOIMMO OTMETHTh, YTO TEPEUCHb U3BATUU HE SIBISETCS JTOCTATOYHBIM, a
MEXaHU3Mbl U3BATUS HE SBISIOTCS OYEBHIHBIMH, YTO CO3[ACT MPEMSITCTBUS A HaAJIexKariei
peanu3anuy MOJIOKEHUH 3aKOHOMPOESKTA.

[IpencraBnsieTcs 11e1ecO00pa3HbIM  U3BATHE W3 cepbl IEHCTBHS 3aKOHOMPOEKTa 00opoTa
MEIULMHCKON M y4eOHOW MHpopmanuu. B o0oux oTpacisx YeIoBEYECKMX 3HAHUM cama IeNb
oOpamieHuss HH(DOPMALMOHHOW TPOAYKIUU SABJIAETCS JOMNOJHUTEIBHOM IO OTHOILIEHHUIO
K OCHOBHOW menu (B TEpBOM cCllydae WCICICHUIO 4YelOBEKa, BO BTOPOM — OpraHU3alUH
MO3HaHMWs pPEOCHKA), OCYIIECTBICHHE KIacCCUPHUKAIMKA TPOJAYKIIMH B COOTBETCTBHU C
TpeOOBAHUSMHU 3aKOHOMPOCKTA SBISIETCS 3aTPYJHUTEIBHBIM W MOXET BOCIPEMSATCTBOBATH
peanu3anuu OCHOBHOM 1enu. Takyke HE0OXOJUMO YUUTHIBaTh, YTO B paMKax ydeOHOro mporecca
peOCHKY HEM3MEHHO IOMOTAIOT YYMUTENs MM POIUTENH, KOTOPble MOTYT JOHECTH JO HEro
HEOOXOAMMYI0 MH(POPMAIMIO O BO3PACTHOM KiacCHU(UKAIMK MPOAYKIIMH. B ocobeHHOCTH 3TO
CIpPaBEAJIMBO B OTHOUIEHMHM 00OpoTa MH(pOpManuu mopHorpapuieckoro xapakrepa. O4eBHIIHO,
4TO W y4eOHOM Tporiecce (HampuMep NpU HM3YYCHUH aHATOMHH), TaK M B paMKax JieueOHBIX
nporenyp peOeHOK MOXKET OKa3aTbCs B CHUTYallMH, KOTJIa €My NPHUAETCS MOJIY4UuTh AOCTYH K
nHpopMaIu, KoTopas ucxoast w3 JeDUHHMIIMM 3aKkoHa sBiseTcs nopHorpadudeckoit. Kax
YKa3bIBaJIOCh BBIIIE (cM. pa3men 2 HACTOSIIErO HCCICIOBAHUS), pacrpocTpaHeHue
nopHorpagun B JIOOBIX ¢opMaTrax M Ha JIOOBIX HOCUTENSAX 3allpelieHo, B TOM YHCIE, MO
yrpo30i TPUMEHEHUsS YrOJOBHOM OTBETCTBEHHOCTH. TakuMm o00pa3oM, TIpUHSTHE 3aKOHA
MOXKET TpHUBECTM K CHUTYyallud, KOIJa MpaBO Ha pacmpocTpaHeHue umHbopmauuu OyaeT
OrPaHUYEHO HECOPa3MEPHO 3alIUIIAeMbIM IIEHHOCTSIM.
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3aKOHOMPOEKT MCKIOYaeT M3 cepbl CBOEro AeWcTBUS 00OpPOT HMH(GOPMAIMOHHON MPOJYKIIUH,
UMEIONIeH 3HAYUTENbHYI0O UCTOPUYECKYIO, KYIbTYPHYIO WIH XYTO0KECTBEHHYIO IIEHHOCTh. Takoe
U3BATHE  TMPHU3BAHO  OOECIEUUTh  TapaHTUU  COXpPAHEHHA  KYJAbTYPHOTO  Hacleaus,
C(OPMUPOBAHHOTO B HAIMOHAIFHOM U MEXKIYHAapOJHOM HCKYCCTBE, a TaKXkKe JOCTyma K
00BEKTaM TaKOr0 Hacjienusi JeTe B COOTBETCTBUM C TpeOoBaHMsMU uacTh 2 cratbu 31
KonBenuuu o mpaBax peOenka. B menom momoOHoe pelieHue SBISIETCS BECbMa IMO3UTHUBHBIM.
OHO yYHTBHIBaET CJIOXMBIIYIOCS B OTHOIICHHH KYIBTYPHOTO HacjeOus CUTYAIHIO, KOTOpas
COCTOUT B TOM, YTO MHOTHE INPOU3BEICHMS, MPEICTABISAIONIMNE COOO MOIMHHBIEC IMIEAEBPHI,
CO3JaBaJIMCh B JApPYrUe OIOXH, KOrJa OOMIECTBOM NPEABSBISIINCH HHBIE TPeOOBaHMSA K
COCP)KaHUI0O MH(OPMALMOHHON TpoAyKiuu. [IpoBepeHHBIe TrOgaMU W MOKOJECHHUSIMU 3pUTENeH
(uuraTeneil) MpoM3BENCHHS TODKHBI OBITH JOCTYITHBIMHU.

Opnako, nekiapupys Onaryio Ienb, 3aKOHOMPOEKT HE YCTAaHABIMBAET TEX KPUTEPHEB, KOTOpHIE
MO3BOJISIT OTHECTH TO WJIM MHOE MPOU3BEJIEHHE K KaTerOpUH MMEIOIIET0 O0COOYI0 IIEHHOCTh U HE
MPOIMHUCHIBAET MPOLEAYPY Takoro orHeceHus.  (OOO3HAUEHHOE  OTCYTCTBUE  KPUTEpPUEB U
POLEAYPHI OpeAoNpeaeNsseT HaJu4ue BO3MOXKHOCTH Ui 3JI0YNOTPEOJICHUH IpaBamMu
CyOBEKTOB Ha pBIHKE 000poTa WHOOPMAIMOHHON NpOAyKIMU. Bo wu30ekaHue NPOBEACHUS
CaMOCTOSITENIEHOW ¥ JOOPOBOJIBHOM KJIacCU(UKAIMK 370YyNOTPEOIIonue MpaBaMH JUIa OyayT
CCBhIJIAThCSl Ha «0COOYI0» IEHHOCTh MHGOpMaMOHHON mnpoaykuuu. EcTb M moTeHuuan as
pa3BUTHUSL KOPPYINIMOHHBIX 3JIEMEHTOB JEATENHOCTH MPEACTaBUTENEH TOCYIapCTBEHHOTO
HA/JI30PHOTO OpraHa, KOTOopble OyIayT pelaTb, OTHECTH TO WJIM MHOE MPOHM3BEACHUE K KaTEeropuu
nHpopManuu 0co00¥ KYJIbTYPHBIX IIEHHOCTECH WJIM MPOBECTH €r0 BO3PACTHYIO KJacCH(HUKAIIHIO,
pe3ybTaTOM KOTOPOM MOJKET CTaTh IOJIHBIM 3alpeT pacpOCTPAHECHUS TaKOW «IIEHHOCTH».

Kak  mpencraBnmsiercs, 10  ONpeACTCHHS  KPUTEPHEB  OTHECEHUS  MPOAYKIUU K
KaTeropuu UMEIONIEH 0co0yI0 IEHHOCTh U (POpMUpPOBaHUS peecTpa OOBEKTOB, OTHOCSIIUXCS K
TaKOW MPOMYKIINH, BBEJICHHE 3aKOHA B JACWCTBUE HE SBISICTCS 11EJIECO00PA3HBIM.

Eme oauH BaKHBIA acleKT COCTOMT B TOM, YTO 3aKOHOAATEIbCTBO O KYJIbType KbIpreIzckoit
PeciyOnuky omepupyeT TakMM TIOHATHEM KaK «KYJIbTYPHBIE IIEHHOCTHU», TIOA KOTOPBIMH
IIOHUMAKOTCA «HpaBCTBeHHble 1 3CTCTUYCCKUEC HOCATIbI, HOpMBI 148 06p213L[BI IIOBCIACHUA, A3BIKU
N JUAJICKTHI, HallMOHAJIBHBIC Tpazmupm 148 O6BI‘IaI/I, I/ICTOpI/I‘-IeCKI/Ie TOIIOHUMBI, (bOJIBK.HOp,
XYIOKECTBEHHBIE TIPOMBICTIBI M pEMecia, TPOU3BEIACHUS  JIUTEpaTypbl M HCKYCCTBA,
HapOJHOTO XYIOKECTBEHHOT'O TBOPYECTBA,  HMEIOIIME  HCTOPUKO-KYIbTYPHYIO 3HAYUMOCTh
30aHUA, COOPY)KGHI/I}I, HpeI[MeTI:I U TEXHOJOTUHU, YHI/IKaJIbHBIe B I/ICTOpI/IKO-Ky.HI:TypHOM
OTHOILICHUM TEPPUTOPUH U OOBEKTHI, PE3yIbTaThl M METOJbl HAYYHBIX HccaenoBaHui». Kax
JOJDKHBI  COOTHOCUTBCS TIOHATHSI KYJAbTYpHaAsh IIEHHOCTh M HMH(POPMAIMOHHBIA TMPOAYKT,
MMECIONINH 3HAYUTEIBHYIO KYIbTYPHYIO ILIEHHOCTh, HEMOHATHO. [Ipu mepBoM mpuOIMKEHUH
HpGI[CTaBJ'DIeTC}I, 4YyTO B cnyqae HpI/IH}ITI/I}I 3aK0H0npoeKTa Ky.]II:TypHI:Ie IICHHOCTHU no;[Beererc;I
OMPENIETICHHON Cerperanuu Ha <depBbIi» U «BTOPOU COPT».

3.1.2. IloHATHIHBIA anmapaT 3aKOHOMPOEKTa

B 1memoMm 3aKOHOMPOEKT CONEPKUT BECbMa KOMITAKTHBIA M 4YETKO CGHOPMYITHPOBAHHBIN
MOHATUMHBIA anmapar, Kak HEMNOCPEACTBEHHO B CTAaThb€ IOCBAIICHHON OMMCAHUIO TOHSATHI
(cTatest 2), Tak ¥ BO BCEM TEKCTE 3aKOHONPOEKTa. Ero mpuMeHeHHe B LENSX TOJKOBAHHS HE
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JOJHKHO OBITh CIMIIKOM 3arpynHeHo. OJHaKo yKa3aHHOE MpaBUIIO HE SIBIsSIETCS aOCOJIIOTHO
MOJTHOCTBIO coOMogaeMbiM. K TOHATHAM, HCHOJB3yeMBIM B 3aKOHOINPOEKTE, MOTYT OBITh
MPEeIbSBICHBl KaK BOIPOCHI C TOUKH 3PEHMS COJAEPKATENbHOTO (OPMYIUPOBaHUs, TaK U C TOYKU
3pEHHsI COOTHOIICHUS C IPYTUMHU 3aKOHOJATENbHBIMU akTaMu Kwiprei3ckoii PecriyOnuku.

Tak, BO-TIEPBBIX, CTOUT OTMETHTh, YTO Takas KaTeropus BpeaHOU uHOpMAIUU, KaK
«OTPHIAIOIIAs CEeMEHHBIC IEHHOCTH» (MOAMYHKT 4 myHKTa 1 CTaThu 5 3aKOHOMPOEKTA) SIBISCTCS
pa3MBITOH, €e MPUMEHEHHE HE MOKET TapaHTHPOBAHO COOTBETCTBOBATH TAKOMY KPHUTEPHUIO, KaK
dbopmanbHas ONpENENeHHOCTh  MpEANUCaHus,  YCTaHOBIEHHOe  3akoHOM.  CemeiiHbie
[IEHHOCTH MOTYT TIO-pa3HOMY TOHUMATHCS Pa3IUYHBIMA COLHUATHHBIMH, PEITUTHO3HBIMH
TpylNIaMu U Jaxe OTACNbHBIMH WHAUBUAYyMaMmMH. BpipaboTaTh €IWHBIM MOAXOI K 3TOMY
MOHITHIO HE TIPEICTABISACTCS BO3MOXKHBIM. B 3TOM CBSI3M, MTPEICTABISICTCS HEOOXOIUMBIM
UCKIIIOYUTh U3 MOHATHUS 3allpellleHHON [Js paclpocTpaHeHHs cpeau JeTed uH(opManuy,
OTPULAIOLIEN CEMENHBIE LIEHHOCTH.

Cronp Ke HEONpEACIICHHOW TMpPEeACTaBIsAETCS Kareropus wuH(opManuy, OmpaBIbIBAIOIICH

«IIPOTHBOIpPABHOE TMoOBeAcHUE» (MoaAnyHKT 5 myHkra 1 crarbu 5 3akonompoekrta). Cam mo cebe
KpI/ITepI/Iﬁ IMPOTUBOIIPABHOCTHU SBJIACTCA HC BIIOJIHC YCTKUM, TAK KaK MOXKCT TOJIKOBATBHCA CKOJIb
ype3MepHO MmHUpoko. CKopee KOppekTHee ObUo OBl HWCIOJB30BATh TEPMHH «OTpPAaBIIaHUC

IIPECTYHON JIEATEIBHOCTH», OJHAKO JaXX€ OH CTaBUT BOIPOC O TOM, HE SIBISETCA JIM Takas
(GbopMynHpOBKa CIMIIKOM IIMPOKOH M HENPONMOPIHOHAIBHOM LEeJsM 3aKoHompoekTa. Hampumep,
CYIIECTBYET 3HAYMTEIbHOE YHCIIO TPOU3BEICHHI MHUPOBOHM JHMTEpaTypbl W KuHeMmaTorpaduw,
IIOCTPOCHHBIX HA IIPOTUBONOCTABICHUM MOPAJIBHBIX MICATIOB U 3aKOHA, B KOTOPBIX I€pPOU BO MMs
3alIUThl CEMEWHBIX IIEHHOCTEM WM B LEMAX BBIXOAA W3 CJIOKHOM JKU3HEHHOM CHUTYyalluu
COBEpLIAIOT IpPaBOHAPYILIEHUS, M Jaxke IpecrymuieHus. IIpm 3TOM, MCXOnsd M3 TOro, 4To Takue
TepOM SIBIISIOTCS TIOJIOKUTEIbHBIMH, MOXHO TOBOPUTH O TOM, 4YTO AaBTOPbI IPOU3BEIECHUU
ONPaBIBIBAIOT MX IPOTHBOIPABHYKO  JEATEIBHOCTb.  3ampeT  paclpOCTPAHEHUsA  TaKUX
IIPOU3BEACHUN SBISCTCA 4YPE3MEPHBIM M HE ONPABIBIBACTCA LEIAMH, IIOCTABJICHHBIMH
3aKOHONPOEKTOM. Bo3MoxHO, Oosee afekBaTHBIM OBLIIO OBl MCIONB30BaHUE B MyHKTE 1 craTthu 5
TEpMHUHA «IPOBOLIMPYIONIAs K MPOTUBOIPABHON IESITEIBHOCTHU .

Eme onmHa kaTeropus BBI3BIBAET BONPOC O BO3MOXKHOCTH €€ IPUMEHEHUS B KOHTEKCTE
CYIISCTBYIOIIETO  3aKOHOJATENBCTBA. JTO 3alpeT HCIONb30BaHUS HEIEH3YpHOH OpaHH.
HecmoTtpst Ha TO, 4TO Ha ypoBHE 0a30BOr0 IMPEJCTABICHHS, YTO OTHOCHTCS K KaTErOpUH TaKOH
vH(pOpMALMK Gojlee-MeHee IOHATHO, IEPEUYHs CJIOB, OTHOCAIIMXCS K HEleH3ypHOi*? Gpamu B
3aKOHOJATEeNhCTBE HET. TakuM 00pa3oM, co3maeTcs BO3MOKHOCTh HEOOOCHOBAHHO IHMPOKOTO
TONKOBAHUS W TPUMEHEHHs IIOJIOKEHUH 3aKoHOaaTenbcTBAa. Kpome TOro, mnpuHHUMas BO
BHUMaHHE TO, 4YTO 3alpeT paclpoCTPaHCHHS TaKoW HH(GoOpManuu SBIIETCS aOCOIIOTHBIM,
BO3HHMKAET BOIPOC, KakoBa OyaeT cynpba TeX IUTEpaTypHBIX HPOU3BEICHUH, KOTOpPHIC

y’Ke ObUIM CO3JaHbl M COAEPIKAT TE€ CIIOBA, KOTOPHIE SBJSAIOTCS HEIEH3ypHbIMHU. Pasymeercs,

Crenyer mnpu3HaTh, 4YTO M CaMO CJIOBO «HELEH3YPHBIH» SBISIETCS KpalHe HEYyNAuHBIM JUI1 HCIIOJIb30BaHUS B
3aKOHOJaTenbcTBe.  HeleH3ypHoe, Kak cielyeT M3 JOCIOBHOTO TOJKOBaHWSA, O3HayaeT TO, 4YTO He 0100peHo
(momymieno) weHsypoil. B ycmoBmsX 3ampera LeH3YphI, CymiecTByomero B KoIpro3craHe, TOBOPHTH O HELICH3YPHOCTH
yero Obl TO HU ObUIO, HE BIOJHE KOPPEKTHO.
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000pOT TakoW MPOAYKIMHU, KOTOpas YK€ BBIMYIIEHA B CBET HA MOMEHT MPUHATHS 3aKOHA HE OyaeT
3anpenieH. OnHaKo, KakoBa Cyap0a Mepen3gaHusl KHUT, COACPKAIUX HEIO03BOJICHHBIC CJIOBAa, HE
COBCEM MOHSTHO.

Taxke HE0OXOAMMO  OTMETHTh, YTO MHOTHE TIOJIOKCHHS  3aKOHOMPOEKTa  CoJAepkKaT
TakWe TMOHATUS W  CJOBa, TPAKTOBKA KOTOPHIX MOXET OBITh 3aTpyIHEHa B  CHUITY
CYOBEKTHBHOCTH TIPOIIECCa BOCTPHUATHS KaXKIBIM KOHKPETHBIM YEJIOBEKOM. 10, 4YTO OIHHUM
4yenoBekoM (peOeHKOM) BOCIPHHMMAETCSl OmnpaBjbiBaroniee (0OOCHOBBIBAIOIEE, OTPHIAIOIIECE)
T€ WIM WHBIC NEUCTBUS, JPYTUM TaK BOCIHPUHATO He Oymer. I[loaToMy mopsiaok mpoBeacHUS
IKCIEPTU3bl UH(POPMAIMOHHOW TPOAYKIIMA U OCYIIECTBICHUS KOHTPOJSI 3a COOIIOJACHHEM
MOJIOKEHUH 3aKOHOJATEIhCTBA O 3alIUTE JETeH OT BpeIHON WHMOpMaIuu SBJISIIOTCA KpalHe
BXHBIMU I JAaHHOTO 3aKOHOIPOEKTA.

3.1.3. Craryc ynoiHOMOYEHHOI'O I'OCYJapCTBEHHOI'O OpraHa B cepe 3auuThl AeTeld OT
UHQOPMAIMY, TPUYUHSAIONICH BpeJ UX 3/I0POBBIO U PA3BUTHIO.

3aKOHOMPOEKT YCTAaHABIMBACT NMPHUHIIUIEI JCSITEIBPHOCTH YIOJTHOMOUYEHHOTO TOCYIApPCTBEHHOTO
oprana B cdepe 3amMThl JeTe OT HMHGPOPMAIMH, TPUUYMHSIONIEH BpeA HUX 3J0pOBBI0 U
Pa3sBUTHUIO, KOTOPBIA OCYIIECTBIISIET PETYIATUBHBIE W KOHTPOJBbHBIC (YHKIHH, a TaKKe
obecreynBaeT OpPraHU3aIMI0 KCHEPTHON nesTenbHOCTH. Hu mopsmok ¢GopMUpOBaHUS TaKOTO
opraHa, HHM €ro CTaryC B CHCTEME OpPraHOB, OCYIICCTBISIIOIIMX 3allUTy JAETEH B APYrHX
otpacisx, chopmupoBanHoii B Konexce KP o mpaBax peOenka, He ompeneneHbl 3akoHOM. Kaxk
CIeAyeT W3 HWHBIX 3aKOHOJATENbHBIX aKTOB  KwIprei3cTana, mo oOmieMy MpaBUITy
KOHCYJIbTaTUBHO-COBCHIATCIILHBIC W HWHBIC 3KCIICPTHBIC OpraHbl MPU TOCYAAPCTBCHHBIX OpraHax
HE CO3JAIOTCS, TaKas BO3MOXXHOCTH JIOJDKHA OBITh CIEHHAIBHO TPEAYCMOTpEHa HOPMATHBHO-
IMpaBOBLIMU  AKTaMHU. CHGHOB&TGHBHO, B CJIyduac CO3JaHus oOpraHa, HOpCaAyCMOTPCHHOIO
HACTOSIIIIMM 3aKOHOIPOEKTOM, TPEICTABUTEIN HHIYCTPUH PETYIUPYeMOW OTpacid HE CMOTYT
MPUHUMATh Y4acTHE B €r0 JEATEIbHOCTU. TakKe MPOEKTOM HE MPEeayCMOTpPEHa BO3MOXKHOCTH
JEeNETUPOBaHUST KaKUX-THOO TIOJHOMOYHI TOCYIapCTBEHHOTO OpraHa CaMOPETYIHPYEMBIM N
MHBIM TPO(ECCHOHATIBHBIM OpraHu3alysIM. Te MOJTHOMOYHUS HEroCyJAapCTBEHHBIX OpTaHU3aIMH
Mo OOIIEeCTBEHHOMY KOHTPOJIIO, KOTOpBIE TMPEAyCMOTPEHBI cTathed 21 3aKOHOMPOEKTa,
MPEICTABISAIOT COOON OYCHb YCEUEHHYIO BEPCHUIO yJ4acTHs MpelCTaBUTENeH MpodecCHOHATBLHOTO
cooOmiecTBa B MPOIIECCEe MCIOTHEHHS 3aKOHA, TaK KaK TMO3BOJIIOT TOJBKO JIHMIIbL CIIOCOOCTBOBATH
rOCyIapCTBEHHOMY KOHTPOITIO, a HE pa3pabdOTKe CTaHAApTOB paOOTHI OTPACIH.

B 9Toif CBSI3M OCHOBHBIM M CYIIECTBEHHBIM HEJIOCTATKOM 3aKOHOINPOEKTa CIENYeT MPU3HATh
HENOCTATOYHOE HCIIOJB30BAHUE CAMOPETYIMPOBAHUA WIH COPETYIHpPOBaHUA B  OTpPacCiH,
obOecnieunBaromieii 000poT WHGOPMAIMOHHONW MPOAYKIWU. Takas MpakTHUKa HE COOTBETCTBYET
MCKAYHAPOOAHBIM CTaHdapTam, OINMCAaHHbIM BBIIIIC, TakK KaK KBIpI‘BISCTaH y npeajiaras
peryJaupoBaHHe TaKOTO poJia HE MOOMIPSET pa3padOTKy CTaHAApTOB B cepe 3aluThl AeTeil oT
BpenHOW wMH(pOpManuy, a perympyer HUX TIMpUd MOMOIIM TOCYIapCTBEHHO-HOPMATHUBHBIX
JTOKYMEHTOB.

Pexomenmanuu:

1. OGopor wuHpopmamuu, coaepKaliell MEAMIMHCKYI0O HWHPOpMalHio, a Takxke Yy4eOHOM
UHpOpMAIMHK, HE JODKEH BXOIUTH B MMPEIMET PacCMaTPUBAEMOT0 3aKOHOIIPOEKTA.
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2. HeoOxomMo cOCTaBlIEHUE OTKPBITOTO M OOIIENIOCTYIHOTO peecTpa MPOU3BEACHUN, UMEIOIINX
cratryc  ocoboi  meHHocTH. Jlma  peammzanmmM  3TO  3a7a4M  JOJDKHA — TTPOM3OUTH
MIPUOPUTH3AIUS TPOIIETYPHI SKCIIEPTU3bI B OTHOIICHUU TaKUX Mpou3BeneHuit. Jlo popmupoBanus
OCHOBHOT'O MacCHBa MH(OpMAIMK TaKOTO PeecTpa, 3aKOH HE JIOJDKEH BCTYIATh B JICHCTBHE.

3. HeoOxoammo 3akpenuTh B KadyecTBE 00s3aTE€ILHON HOPMBI MPE3YMITIHIO, B COOTBETCTBUU C
KOTOpOIl HEBHECEHHE IMPOU3BEACHHS B PEECTp, B TOM YHCIE B CHIY TOTO, YTO MPOU3BEICHUE B
NPUHIMAIIE HE JODKHO TMPOXOAHWTh KiaccHpUKanuio, He OyaeT o3Hayarh, 4YTO OHO HE
MPEICTaBISAET 0COO0H IEHHOCTH.

4. Tlpu nopaGoTKe 3aKOHOMPOEKTa HEOOXOJWMO TPOW3BECTH €ro TapMOHM3AIUI0 C 3aKOHOM
Keipreizckoit Pecniyomuku ot 7 ampenss 2009 roga «O KyabType» TakuM o0pa3oM, 4TOOBI
0a30BOE MOHATHE «KYJIbTYpHAs IICHHOCTh» HE OBUIO IUCKPUMHUHUPOBAHO TIO0 OTHOIIEHHUIO K
MOHATUIO «HH(pOpMAIHs, TPEACTaBIAOmAas 0coOyl0 KYyIbTYpPHYIO LIEHHOCTH». Bo3MOXkHO, s
pEIIeHHsI ATO 33Ja4M I1eJIeCO00pa3HO CKOPPEKTUPOBATh MOHATUIHBIN ammapar.

5. TlonsaTuiiHBI  ammapaT  3aKOHONPOEKTAa JOJDKEH ObITh  J0padoTaH ¢ y4eToM
c(OpPMYINPOBAHHBIX MOXKETAHUH.

6. HeoOxomumMo BHECTH B  3aKOHOMPOEKT  YTOYHEHHs, OOCCIEUYMBAIONINE  yJdacTHE
npeacraButeniell npodeccuonanbHoro (MuTEpHET-, MEAMIHOTO) COOOIIECTBA B MTPHUHITUU
perieHui, Kacaromuxcs KiacCupUKAMU WHOOPMAIMOHHONW TPOIAYKIIUU, DKCIEPTU3Bl TaKOM
MPOJIYKIIMHM, COCTaBICHHUS PErJIAMEHTOB M TMPABUJI OCYIISCTBICHUSI PA3IUYHBIX BHJIOB
NeSTeIbHOCTH 110 3alllUTe JIeTell OT BpeAHON HH(OpMAIMK, a TakKe B OCYIIECTBICHHWU HaJ30pa
U KOHTPOJS 3a COOJIIOJIGHWEM 3aKOHOJATeNbCTBAa. B KkadecTBe Hamboliee MPEANOYTUTEIHLHOTO
BapuaHTa MPEJIaracTcsi BO3JIOKCHUE COOTBETCTBYIONMX (YHKIMH (JenerupoBaHHe TaKHX
GyHKIMII) Ha  OpraHbl  CaMOPETYJIHPOBaHHS  MPOPECCHOHATBHOTO  COOOMIECTBA, WM
npodecCuoHATbHBIC 00BeTMHEHNUS, Wi Haubosee ABTOPHUTETHBHIC HEKOMMEPYECKHE
opranm3anuu. B kadyecTBe albTepHATUBHOTO BapHaHTa BO3MOXXHO PEKOMEHIOBATH YYpEKICHUE
SKCIIEPTHOTO  COBETa, BKIIOYAIOLIETO MpEeACTaBUTENCH  Ipa)xaaHCKoro oOlecTBa, Mpu
VIIOTHOMOYEHHOM oOpraHe B cepe 3amuThl JeTel oT WHQpOpMAIUH, MPUYMHSIOMEH Bpel HUX
30POBBI0O M pa3BUTHUIO. PellleHus YMIOJIHOMOYEHHOIO TOCYAApCTBEHHOTO OpraHa JIOJKHBI
MPUHUMATHCS TIPU 0013aTEIILHOM Y4aCTHH SKCIIEPTHOTO OpraHa.

Kpome Toro, Heo6X01MMO NMPOBECTH MHTETPUPOBAHUE CHELMATU3UPOBAHHOIO OpPraHa B CHCTEMY
OpraHOB, 3aHMMAIOLIMXCS  3AIUUTOM  JETEeH, KOTOopas IMPEAYCMOTpPEHa  JEHUCTBYIOLIUM
3akonomateascTBoM (Komekcom o mersx).

3.2. KoMmMeHTapuu W NpeNJIOKeHHsl K TIjaBe 2 3akoHompoekTa «Kiaccupuxanus
UH(POPMALHMOHHON NPOAYKLHH

CrnemyeT OTMETUTBH, YTO 3aKOHOMPOCKT B YACTH, OTHOCSIICWCS K KIACCU(UKAIMUU TMPOAYKIIHH,
COOTBGTCTByeT MG)K,Z[YHapO,Z[HBIM CTaHI[apTaM. 06 3TOM CBI/I,Z[GTG.HBCTByIOT cnez[onmHe
00CTOATENBCTBA:

1) 3aKOHOIIPOEKTOM YCTAHOBJCH TNPHHIMII CAMOCTOSATEIBHON Kiaccu(uKaluu
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WH(pOPMAITMOHHON MPOAYKIIMM CYOBEKTaMHU OTHOIICHHH B cdepe obopoTta mHpopMmanuu. Tem
camMbIM 3aKOHOJIaTelh BO HCIIOJIHEHHE TpeOoBaHUM, mpenbsBiseMbix KoHBeHIMEH o mpaBax
pebeHka, MoompseT pa3padOTKy M BHEAPEHHWE TMPHUHIIUIOB KIACCU(PUKAIMKA TMPOAYKIIUH
HEMOCPEJACTBEHHO MPEICTABUTEISIMU OTpaciii, a HE BHEIIHUMHU IO OTHOIIEHUIO K OTpaciu
JTUIaMHU.

2) Te npunnunsl Kiaccudukaiuu HHOOPMAIMOHHON MPOAYKIIMA O BO3PACTHBIM TpYIIaM,
KOTOpblE€ TPUBEICHBI B 3aKOHOMPOEKTE, MOTyT (OPMYIHUPOBATHCS M OMPENEISIThCS IO
YCMOTPEHHUIO CTOPOHBI, OCYILECTBIISIONICH peryiMpoBaHue. B 3TOM OTHOIIEHHH TOCYIapCTBO
uMeeT OonplIyl0o cBoOony ycmoTpeHus.  Bmecte ¢ TeMm, B ucnoiab3yemMoil B TJiaBe
TEPMHUHOJIOTUU TPUCYTCTBYIOT HEKOTOPBIC JJIEMEHTHI CYOBEKTUBHOCTH, TaK YTO 3aMEYAHUS
Ha JTOT CYET, CIEeNaHHbIE B MpPEIbIAYIIeH TrjaBe, MOT'YT ObITh MPUMEHEHBl M K MOJOKEHUIM
crareit 7-10 3akoHOIIpOEKTA.

PexomMenmanuu:

1. Ilpu mpoBeAcHWH OOIIECTBEHHOTO OOCYXICHHUS 3aKOHOJATEISIM CIIeyeT OOpaTUTh 0coboe
BHUMAaHHE Ha pEeKOMEHJauu MPOo(HEeCCHOHATBLHOTO COOOIIeCTBa B YacTU KOPPEKTHUPOBKHU
TTOJIOXKEHUH, HOCAIINUX CYOBEKTUBHBIA XapaKTep.

3.3. KomMeHTapuu M mNpelokeHUsT K TJaBe 3 3akoHompoekTra  «TpeGoBaHusi K

000poTy MHPOPMAIMOHHON NPOAYKIMH»

3.3.1. PerynupoBaHue BOIIPOCOB 3aIIWTHl J€T€H OT BPEAHOW HHQPOPMAIMH TOA3aKOHHBIMHU
aKTaMu

LlentpanbHass pois B (GOPMHPOBAaHUM MEXAHW3MOB OOCCIICUYCHUS WCIIONHEHHS 3aKoHa B
COOTBCTCTBUMU C IIPOCKTOM, BKJIIOYasA IMPUHATUC AaAKTOB, YCTaHABJIWBAIOIIUX Tp660BaHI/I$I K
aJIMAHUCTPATHBHBIM W OpraHU3allMOHHBIM MepaM, TEXHHYECKHMM M IPOrpaMMHO-aImapaTHBIM
CpeACTBaM 3allIMTHl JieTeil OT HWH(GOpMAalMy, NPHYMHSAIONICH BpeAd HUX 370pOBbI0 U (WIN)
pasButuio  (nyHkT 3 cratbu  11), MOpSAOK  pasMelieHHs 3HaKa  WHGOPMAIMOHHOM
npoxaykiuu (myHkT 1 crarbu 12) Bo3naraercs Ha YIOJHOMOYEHHBIH TOCYIapCTBEHHBIH OpraH, a
HE Ha MpeJICTaBUTeNel NpodecCHOHATBHOTO coo0ImecTBa. B HacTosmeM HCCIIeIOBaHUH  YXKe
ObUIO YKa3aHO Ha HECOOTBETCTBHE TMoOpsAKa (OPMUPOBAHHUS U COJCPKAHUSA ACATEIBHOCTH
TaKOT0 OpTraHa MEXIYHApOJIHBIM CTaHAapTaM.

[IpuMeHHUTENBHO K PEryaupOBaHUIO IMOA3AKOHHBIMU aKTaMHM TE€X BOIPOCOB, KOTOPHIE OTHECEHBI
K KOMIIETEHIIUH YIOJIHOMOYEHHOIO TOCYJAapCTBEHHOIO OpraHa CielyeT OTMETUTh CJeaylollee.
Bo-miepBbIX, TOpSAOK ompeAesieHus TPeOOBaHWM K CpeACTBaAM OOECIICUCHMs 3allUThl JETeH
MOXET YCTaHaBJIMBaTh pEryJupoBaHUE, OrpaHUYMBAIONIEEe Kak MpaBa JAeTed Ha JOCTYyN
nH(pOpMalMIo, TaK U MpaBa HAa pacnpocTpaHeHHEe MHPOpPMAIMU yJaCTHUKAMH COOTBETCTBYIOIIEH
oTpaciu. B 3Toli CBSI3U TMOJOKEHUE 3aKOHOMPOEKTA JOKHO OBITh JOMOIHUTEIHHO MPOBEPEHO
Ha coorBercTBue Konctutymuu Keipreizckoit PecnyOnuku, KoTopas 3ampemiaeT TpUHSTHE
MO/I3aKOHHBIX HOPMATHUBHBIX MPABOBHIX aKTOB, OIPAHUYHMBAIONIMX MpaBa M CBOOOIBI UEIOBEKAa U
rpaKJaHWHA.  Bo-BTOpBIX, MNpEACTABISETCA, YTO  MOPSAOK  HAHECEHUS  MApKUPOBKHU
WH()OPMALIMOHHOW TIPOAYKIIMH HE JOJKCH pPEryJlupoBaThcs TMOJ3aKOHHBIMH aKTaMH. JTO
MIPOTUBOPEYUT  MPUHLHUIY  CAMOCTOSTEIBHOCTH  JEATEIbHOCTH  YYACTHUKOB  pBIHKA
MH(POPMALIMOHHON  MPOIYKLIUH, 3asBIIEHHOM B cratbe 6  3akoHompoekTa. Jluio,
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OCYILIECTBIISIIOIIEE pa3MelleHne 3Haka WH()OPMALMOHHON MPOIYKIUH, O0O0S3aHO BBIMIOJHUTH
MUHUMAaJIbHBIE HEOOXOmuMbIe TpPeOOBaHUS 3aKOHA K pa3Mepy, JUTMTETFHOCTA TO0Ka3a M
COJIEP)KaHHI0O  3HaKa  HMHQOPMAIMOHHOM  Npoaykuuu. Bce  acmekTsl  M3rOTOBJICHHS,
HAHECCHMs, MECTa PACIOJIOKCHHUSI 3HAKAa MApPKUPOBKA W T.J. JTOJKHBI OINPEACIATHCS IJUIIOM,
KOTOPOE OCYIIECTBIISIET MAPKUPOBKY.

3.3.2. PerynupoBanue o6opoTta nHGOPMAITMOHHON TPOIYKIIUU B ceTH HTepHET

3aKOHOMPOEKTOM  TpEAyCMaTpUBAeTCsl B  KadyecTBE OOIIEro TMpaBuia  00S3aTENBHOCTH
pactpocTpaHeHHs] MPOMapKUPOBAHHON WHOOPMAIMOHHOW MPOAYKIHMH B ceTu MHTepHET (YacTh
4 crateu 11) ¥ MOJMHBIA 3alpeT Ha pacmpocTpaHeHHe HWHPOPMAIMOHHOW MPOAYKIIUH, KOTOpas
MPU3HACTCS BPEIHOM JUIS 3JI0pPOBBS JIeTeH U UX pa3BuTus (4acth 1 crathu 5, yacts 1 crateu 11).
[Ipennaraemoe perynupoBaHHe, KaK IPEACTaBISIETCS, CYIIECTBEHHO OrpaHWYMBAET IMpPaBO Ha
cBOOOAY BBIPQKCHHSI MHEHUS U HE COOTBETCTBYET MEXIYHAPOIHBIM CcTaHAapTam. Kpome Toro,
caM MOJXO0Jl aBTOPOB 3aKOHOMPOEKTa K PEryJUPOBAHUIO paclpoCTpaHeHHs] WH(GOPMALUK B CETH
WHTepHeT CBUIECTENBCTBYET O TOM, 4YTO HHTEpechl HHTepHET-WHAYCTpuM U crenuduka ee
paboThl HE YYUTHIBATIUCH MPH CO3/aHUU MPOEKTA.

B noarBepkaeHre NpUBEIEHHON TOYKU 3PEHUS MOXHO yKa3aTh ClieyIoIllee:

1) B orauuue OT TPaaMIMOHHBIX CPEACTB MaccoBOi HH(pOpManuu, cetb HHTepHET B
yacTu €€ WH(OPMAIIMOHHOTO HAINOJHEHUs, HE PEerylupyercs 3aKOHOAATEILCTBOM
Ksipreizckoit Pecnyonuku. B YCIIOBHSIX NEUCTBUSA rapaHTHUi CBOOOTBI
pacrpocTpaHeHus: MH(pOpPMaLUH, YCTaHOBIICHHOHN Koncrurynueit KP 51
MEXAyHApOJAHO-TIPAaBOBBIMU aKTaMH, 3TO O3HayaeT, uyTo MHopMmaius B cetd MHTepHET
MOJKET PacCHpOCTPAHATHCS W NMPUHUMATHCA CBOOOAHO. PaccmarpuBaeMblil 3aKOHOIIPOEKT
JUIIb KOCBEHHO U «II0 KacaTeJbHON» 3arparuBaeT VHTepHeT, MpH 3TOM BBOAS B €ro
peryiupoBaHHe OTrPAaHUYEHUS, KOTOpbIe SBJSIOTCS Jaxe Oojiee JKECTKHUMH, YeM
BBC/ICHHBIC B OTHOIICHUHU TEJICBU3MOHHOTO M pajroBenianus (Halmpumep, B COOTBETCTBUH
co craTheil 13 3aKOHOIpOEKTa B M3bATHE U3 OOILIEr0 MpaBWia 3aKOHA, MH(OpMAIMOHHAsS
IPOAYKIUS, 3alpelieHHast JUIS pacnpocTpaHeHus cpenu neTei MOJKET,
pacIpoCTpaHAThHCSl MOCPEJACTBOM TEJE€ — U PAJAMOBELIAHUS B HOYHOE BPEMs, a TaKXKe C
NPUMEHCHUEM JCKOAMPYIOIUX TEXHUYECKUX YCTPOMCTB). 3aKOHOMPOEKT HE COMCPIKHUT
NOSICHEHUH, ToueMy B OTHoweHMM  VHTepHeTa  BBOAATCS  CTOJb  JKECTKHE
OTpaHUYEHUS, COOTBETCTBEHHO, ONpeAeNuTh CTeneHb OOOCHOBAHHOCTH  TaKuX
OTpaHUUYEHUN HE MPECTABIAETCS BO3MOXKHBIM.

2) Peanu3aivisi HOPMATHUBHBIX TMOJIOKCHHM B WX HBIHCIIHEM BHJE OyICT TMPEACTaBISTh
co0olf HapyIIeHHe OCHOBOIIOJIATAIOIIETO MPUHIIMIIA PABEHCTBA BCEX IEpe] 3aKOHOM, TaK
KaKk CO3/acT HEpaBHbIE yCIOBUSA I mOpenacraBurened  VHTepHeT-MHAYCTpUH,
nerctBytrominx B Kbipreizcrane. IlpencraBisiercs, 4TO MMIEPATUBHOE PACIPOCTPAHECHHE
Ha Bce VIHTepHeT-caliThl TpeOOBaHMS O MAapKUPOBKE MPOAYKIMHM W O 3ampere
pacrpocTpaHeHUs] OINpENeIeHHONM MHPOpPMaUuU BeAeT K OrPaHUYCHUIO TpaB Tex
HNHTepHeT-pecypcoB, KOTOpbIE HaXOAATCS Mo ropucaukuueir Kwipreickoit PecnyOnmku
10 CPaBHCHHUIO C UX KOHKYPCHTaMH, HAXOJSIIMMHUCS B JPYTUX JOMEHHBIX 30HAX W / WK
IOPUCAMKIUAX, IPU ATOM ynpasisgeMblx u3 Kslpreiscrana. B otnmmume ot peinka CMU,
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KOTOpPBI OrpaHUYEH TEPPUTOPUEH TOCYNapCTBa, IMOJ IOPUCAUKIMEH KOTOPOrO OH
HAXOJUTCsI, PHIHOK WH(OpPMAIUHU, paclpoCcTpaHsIeMoi MmocpencTBoM HMHTepHEeT-pecypcos,
HE SIBJISIETCS 3aKPBITHIM, ¥ BBOJUTH B OTHOILIEHHM HETO 3alpeThl, HE IMPUBIIEKasl IPU STOM
K Y4acCTHUIO B PETYJUPOBAHUU TMPECTABUTENEH UHAYCTPUH MaJIONEPCHEKTUBHO.

3) 3aKOHOMPOEKT HE YCTAHABIMBACT MEXAHU3MOB ISl OMPEICICHHS TOrO, KTO SIBISCTCS
JUIIOM, OTBETCTBEHHBIM 3a pacmnpocTpaHeHue uHdopmanuu B cetu MHrepner. Tak kak
YKa3aHHasl CETh SIBIACTCS ACLEHTPAJIU30BAHHOW U CIIOXKHOW CTPYKTYPOM, IMO3BOJIAIOLIEH
pa3meniath B He MHGOPMAIMIO Pa3HBIM CYOBEKTaM MPAaBOOTHOIICHHM, 0€3 onpeaeneHus
COoCTaBa yYaCTHHKOB OTHOIICHHWH TIO TOBOAY pPAaCHpPOCTpaHEHUs HHQPOPMAIINH,
perynmupoBaHue ee 000poTa HEBO3MOXHO. B  YacTHOCTH, OOmIUM  MOAXOIOM,
MPU3HABAEMBIM OOJILIIMHCTBOM TocynapcTB-ydacTHukoB OBCE sBmsiercs mmes o Towm,
yro coOcTBeHHUK [ Biagenenr WHTepHET caliTa HECeT OTBETCTBEHHOCTh 3a €ro

coJepkaHue MH(OpPMAIMU TOJIBKO B TOW 4YacTH, B KOTOPOil OH ee KOHTpoJupyer. B 3Toii
CBSI3M MAapKHUpOBKAa COOOILIEHMH, pa3MellaeMblx Ha (opyMax U B CIreHEPUPOBAHHOM
II0JIb30BATEISIMA KOHTEHTE HEBO3MOXKHBI WIH KpaiiHE 3aTPyIHCHBI.

Pexomenaanuu:

1. HeoOxomumo KapauHaAIBHO TIepepadoTaTh 3aKOHONPOEKT B  OTHOLICHWH  HPaBUI
pactipocTpaHeHusi MHGOPMAIIMOHHOW TMPOAYKIUU dYepe3 cerh MuTtepHer. OOs3arenbHas
MapKHpOBKa TMPOJAYKIMM B ceTd VIHTepHEeT MAomKHa OBITh OTMEHEHa, JOJDKHBI  OBITh
YPErylaupOBaHbl ~ YCJIOBHS  PAacCIpOCTPaHEHWs  NPOAYKLIHH, KOTOpas  paccMaTpUBacTCs
KaKk BpeaHas s JeTeld, HO JIOCTymHas B3pocibIM. MHTepHEeT-caiThl  HeoOX0auMo
3aMHTEPECOBBIBATE BO BBEJICHUU MapKUPOBKH, IIPEIOCTABIIASA UM JIBTOTBI u
npedepeHuy, ycTaHOBIEHHBIC 3aKOHOM. Kpome Toro, u3 moa JEWCTBHS 3aKOHA JOJIKHBI
ObITb BBIBEJIEHBl Te pasjeisl IHTepHeT-caiiToB, KOTOpBIE COJEpXKATENbHO HAMOIHAIOTCA
noib3oBatesivu  (UGC, koMMeHTapuu Ha caidTax u 1p.).

2.  Crnenyer CKOppEKTHpPOBATh MPUHIMIBI MMOATOTOBKH IMOJ3aKOHHBIX AKTOB, KOTOPHIE MOTYT
BBOJUTH JOMOJIHUTENIbHBIE OIPaHMYCHHSI Ha CBOOOY paclpoCTpaHeHUss HH(POPMAaIIHH.

3.4. KoMMeHTapuM H TNpeaoKeHHs K TIjaBe 4 3aKOHONPOEKTa «IJKCHepTH3A

HUH(GOPMAIMOHHON NPOAYKIMH»

VYcraHoBiieHHasT 3aKOHOIPOEKTOM TMPOLEAYypa SKCHEPTU3bl MHPOPMALMOHHOM NPOIYKLIWHU, HE
COOTBETCTBYET 3asBJISIEMOM KOHLEMIIMM 3aKOHONPOEKTAa.  YKa3aHHas KOHUENUUS HCXOIOUT
U3 TOrO, 4TO IPOU3BOAUTEIH WIH PaCIpOCTpaHUTETh MH()OPMAITMOHHON NPOAYKIHMU OO0s3aH
CaMOCTOSTENIBHO ONpPENeNsATh, K KAKOM KaTeropuud NPOAYKLIUMHU OTHOCHUTCS Ta, KOTOPYH OH
IUIAHUPYET PaclpOCTPaHATh. OKCIEpPTH3a JOJDKHA COACHCTBOBAaTH IPHUHSTHUIO IPABUIBHOTO U
KOPPEKTHOI'O PEIIEHUS TEM JIMLOM, KOTOpPO€ €€ HMHULUMUPYET, BBICTYNAsl JIONOJIHUTEIbHBIM
MHCTPYMEHTOM OIpE/EICHUS TMPAaBOMEPHOCTH JEHCTBUH Ui 1OOPOCOBECTHOTO Y4acCTHHUKA
obopota. Ilpu 3TOoM, Tak Kak KiaccuUKalMs MPOBOAUTCS TMepe] HayaloM paclpoCTpaHEHUs
NPOAYKIIMK Ha Tepputopuu KoIprei3cTaHa, TO HEOOXOAUMO OOECIEeYUTh, YTOOBI OpraHbl
roCy/lapCTBEHHOW BJAcTH HE MOJy4dalud JOCTYynl K HHGOpMalWd M HE OCYIIECTBISUIM €€
NpEIBApUTENIbHBIM  KOHTpoJib. MHoe Oyaer MNpeanochUIKOM Ui  BBEIEHHUS  IICH3YPHI,
3ampeIIeHHON JIEUCTBYIOIMM 3aKOHOIAaTeNbCTBOM KbIpreizckoit PecryOmukm.
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Mexny TeM, NpeUIOKEHHBIH 3aKOHOMPOEKT KakK pa3 MOCTyMmaeT HaoOOpOT: OH YCTaHABJIMBAET
o0s3aTesibHOE  OOpaIleHne B KOHTPOJMPYIOIIUMN TOCYIApCTBEHHBIM OpraH aisi IMPOBEICHUS

OKCIIEPTU3bl, HE MPEAOCTaBIsAsd IpaBa HWHULMHUPOBATH JKCIEPTU3Y MPOU3ZBOJUTENIO HIIU
pacrpoCcTpaHUTEN0 UHOOPMAITMOHHON MPOIYKIIUH.

Taxk KaK JKCIIepTU3a OCYIIECTBISAETCA UCKJIFOUUTEIILHO o pELICHUIO
KOHTPOJIMPYIOLIET0/HaA30pHOTO  OpraHa, OIUIAYMBAaeTCs 3a CYET CPEICTB TrOCyIapCTBEHHOTO
O10/KeTa M HOCUT 3a0I0pOKPATU3MPOBAHHBIN, UIMTENBHBIA W HETPAHCHAPEHTHBIM XapakTep, ee
UCIOJIb30BAHNE CKOpee BCEro OyAeT HOCHUTh penpeccuBHbIM XapakTep. Ha 31O, B YacTHOCTH,
yKa3blBa€T M TO OOCTOSTENLCTBO, UTO pPE3YJIbTaThl JKCHEPTHU3bl HE MYyONUKYIOTCA, a
HaIIPaBJIAIOTCS. B YIOJTHOMOYEHHBIM TOCYJapCTBCHHBIM oOprad. TeM caMbIM pacIpOCTpPaHHUTEIH,
[IOJIy4MBIIME IIpaBa Ha HCIOJIb30BAaHUs IIPOU3BEACHUM, HE CMOIYT Y3HaTh, Kak JKCIEpTH3a
OLIEHWJIa TO WJIM MHOE IIPOM3BEJCHNE, U OyIyT OCYLIECTBIATh MAPKUPOBKY U 000OPOT IMPOAYKIIUU
[0 CBOEMY COOCTBEHHOMY YCMOTPEHHUIO JIMOO BO3JEPKATHCA OT PACHPOCTPAHEHHS MPOIYKIIHMH B
OTHOILEHUH KOTOPOM MPOBEAECHA IKCIEPTU3a C HEM3BECTHBIM OOILECTBY PE3YyJIbTATOM.

Pexomenganun: IlpeacraBisiercs HEOOXOAMMBIM CKOPPEKTHPOBATH IIpaBWJIa MPOBEACHUS
OKCIEPTU3bI IS IPUBEICHUS JaHHOM IIPOLIENYPHI B COOTBETCTBUE C LEIAMM M 3aJa4aMM 3aKOHa.
JIi1st 3TOrO 3KCHepTh3a JOJDKHA CTaTh TOOPOBOJBHON (MPOBOIUTHCS Kak 10 WHHUIMATHBE OPraHOB
yIIpaBJICHUs, TaK U 10 WHUIMATUBE MPOU3BOAUTENICH W paclpocTpaHUTeNnel HHPOPMaUOHHOM
NPOJYKIIMU), TPAHCHAPEHTHOHW (IOCTUTAeTCsi MyTeM BEICHHS OTKPBITOTO peecTpa dSKCIEepTOB,
NyONMKAIlMM  OKCIEPTHBIX  3aKJIIOUCHMH), He3aBUcHMOW (momyckaeTcs (UHAHCHPOBaHUE
IKCIIEPTH3BI KaK 3a CYeT OIOKETHBIX CPEACTB, TAaK M 33 CUCT WHBIX MHUIIMATOPOB DKCIIEPTH3bI),
OTBETCTBEHHOH (B 3aKOHE IOJDKHA OBITh MPEAYCMOTpPEHa MpOoQecCHOHAbHAS OTBETCTBEHHOCTh
9KCIIEPTOB).

3.5. KomMeHTapuu W mnpeajoKeHUusl K riaBe 5 3akoHomnpoekTa «locyrapcTBeHHBII
HAJA30p M KOHTPOJIb B cdepe 3a1IMTHI JeTeil 0T HHGOpPMAaUMM, NPUYNHAKOIIEA Bpex UX

310POBBIO H PA3BUTHIO»

[lonoxkeHnuss  cTarbM, YCTAHABJIMBAIOLIME TOCYIAPCTBEHHBI  KOHTPOJb W  HAg30p B
COOTBETCTBYIOLIEH cepe, a TakKe BBOASAIINE 3JIEMEHTH OOLIECTBEHHOI'0 KOHTPOJIA ObUIM paHee
MPOAHATN3UPOBAHBI IPUMEHHUTENFHO K MHBIM MOJIOKEHUSIM 3aKOHO/IATeNbCTBA.

Bonpoc BbI3bIBa€T HEKOTOpass BHYTPEHHSS NPOTHBOPEYMBOCTh 3aKOHONpoekTa: cTarhsi 20
IpeIyCMaTpUBAECT, YTO HAA30p M KOHTPOJIb OCYIIECTBISIETCS TOCYAAPCTBEHHBIMU OpraHaMu
Keipreisckoit PeciyOnuku (To €CTh WX JOJDKHO OBITh HECKOJBKO), B TO BpeMs, KakK cTarhsi 4
3aKOHOINPOEKTa rOBOPUT 00 OJTHOM YHMOJHOMOUYEHHOM OpraHe.

275



3.6. KoMmMeHTAapuUu M NMpeaJioKeHUs K IJiaBe 6 3akoHonpoekTa «OTBETCTBEHHOCTh 32
NpaBoOHApYLIEHUS B c@epe 3alIUTHI AeTedl 0T MHpoOpMaUMM, NPUYHHAOLIEH Bpen
HX 3/10POBBI0 ¥ PA3BHUTHIO»

Crathst 22 3aKOHONpPOEKTa COACPKUT OTCBUIOYHYIO HOPMY K 3aKOHOJATEIbCTBY 00
OTBETCTBEHHOCTH 3a HApYyIIEHHWE HOPM 3aKOHOMpOEKTa. Tak Kak JJaHHBI 3aKOHOMPOEKT

3aTparuBaeT MUHTEPEChl OOJBIION HHIYCTPHH, MOKET OrpaHW4YHBaTh WIU OOpPEMEHSTh
pealM3anio TMpaBa Ha CBOOOJY BBIPAXKEHHS MHEHUS TpakJaHAMHU, a TakkKe COJCPKHUT
pPEryliipoBaHHE€ OTHOCHUTEIHHO HOBBIX OOIIECTBEHHBIX OTHOIIECHUH, IpeICTaBIACTCS

HEOOXOJMMBIM BBIHECTH Ha INHPOKOE OOCYXJAEHHE HE TOJIBKO TPOEKT pPEryIupyrolero
JOKYMEHTA, HO M IMPOEKT HOpPM, YCTAaHABIMBAIOIIMX OTBETCTBEHHOCTh 3a €r0 HapylleHHe. ITO
MO3BOJIUT 3aKOHY B ClIydae €ro MPUHATHS B OOJbIICH CTENEHM COOTBETCTBOBATh TPEOOBAHHIM
MPaBOBOM OMNpPEAENEHHOCTH, TaK Kak IO3BOJUT CYOBEKTaM MPaBOOTHOUIEHUH OCYIIECTBIAThH
CBOIO JEATEIbHOCTh NPEACTaBIIsIs, KakoBa OylIeT OTBETCTBEHHOCTh 3a HapylleHue TpeOoBaHUM
3aKOHaA.

Pexomenganumu:  3aKOHOAATENBHO JOJDKHBI OBITH 3aKpEIUIEHBI COpa3MEpHbIC, MOHATHBIE WU
IIPOJUKTOBAHHBIC HaCYIIHON NOTPEOHOCTHIO MEXaHU3MBI OTBETCTBEHHOCTH 3a
HapyIIeHHUE 3aKOHA, KOTOpPbIE IOJDKHBI OBITh OTpakeHbl MMEHHO B 3TOM HOPMAaTHBHOM aKTe
(c BO3MOXKHOCTBIO MOCIIEAYIOIIETro TyOJIHPOBAHUS HOPM B MPO(QHIBHOM 3aKOHOAATEIBCTBE).

3.7. KoMMeHTapuu M NpeAJosKeHHs K IiaBe / 3aKOHONPOEKTAa «3aKJI04YHUTeIbHbIE

MMOJIOKCHU A »

Ucxons W3 ONbITa CTPaH  YYacCTHHI] OBCE, ® a TakXke C Y4ETOM  MHBIX
PEKOMEHIAlui, TPEACTaBICHHBIX B HACTOALIEM MCCICIOBAHUHU, MPEICTABISACTCS HEOOXOIUMBIM
YCTaHOBHUTH NPOJODKUTEIBHBIH TPAaH3UTHBIA IIEPUOJ BPEMEHHM, B TEYEHHE KOTOPOro Oymer
OCYILECTBIIATHCS MOATOTOBKA K  pealM3aliil  TNPENJIOKEHHBIX  3aKOHOMPOEKTOM  Mep
(onmTHMAaNBHBIM TMPEACTABISICTCS OAWH TOJ C JAThl NMPHHATUS 3aKoHA). B mepexomHblil meprosq
JOJDKHBI OBITH CO3JaHBbl HEOOXOAMMBIE sl 00eCTIeYeHUs peaTbHOro (PYHKIIMOHUPOBAHUS 3aKOHA
UHCTUTYTHI (MIOArOTOBJICHA  HMHCTUTYIMOHANbHAs  WHOPAaCTpyKTypa Ui HPOBEACHHS
SKCIEpTH3bl, CcHOPMUPOBAH KOHTPOJHHO-HAJ30PHBIM  OpraH, YTBEP)KICHBI  PErJIaMEHTHI,
MOJTOTOBJICHBI HEOOXOUMBIE  PEEeCTpBHI, YTBEPXKICHBI ~ TEPEeYHH  aJMHUHUCTPATUBHBIX,
OPraHM3allMOHHBIX, TEXHUYECKUX M MPOTPAMMHO-AIMIAPATHBIX CPEICTB 3allUTHl JEeTed OT
BpeAHOW uHpoOpMamuu, IpopaboTaHbl € IMPEICTABUTENSAMH HPO(PECCUOHATBHON HHIYCTPUH
HEOOXOMMBIE KOPPEKTHPOBKH, YTOYHEHHS M KOMMEHTApuu), TPOBEICHA pazbsICHUTEIbHAS
paboTa ¢ MpeCTaBUTENIMHI PBIHKA PaclpoCTpaHeHUs MH(OPMAMOHHON HPOTYKIIHH.

3 Ilo3nTHBHEIM B 3TOM CMBICIE HpenacTaBisieTcss onbIT Poccuiickoit ®Penepanuu, Toe 3aKOH CO CXOAHBIM IIPEIMETOM
peryiupoBaHuss ObUT BBEAGH B JAEHCTBUE B IO HCTeYeHHMEe 1 Toja C MOMEHTa NPUHATHA. 3a 3TO Bpems ObLa
MOATOTOBJIECH  PSJ  HONPAaBOK,  YCTPAHSIONMX  CIOXHUBLIMIiCS — JucOajaHc — perylupoBaHus. B wactHoctH,  ObuI
MIePECMOTPEH TOPST0K 000poTa MHYOPMAMOHHONH HPOXYKIHHU B cetd MHTepHeT.
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PE3IOME, KPATKOE U310 KEHUE PEKOMEHJIAIIUI

[IpoBens ananm3 mpeacTaBiIeHHOTO MpoekTa 3akoHa PecnyOnumkm Kazaxcran «O 3amurte nereit
oT wH(OpPMAINH, TPUUYUHSIONICH BpeI WX 3J0POBBI0 U PA3BUTHIO» B KOHTEKCTE IOJOKECHUMN
Koncrurynun PecnyOnuku Kaszaxcran,  JACHCTBYIOIIETO HAIMOHAJIBHOTO 3aKOHOATEIIbCTBA
o CMU u o mpaBax jereil, MEXIYHAPOJHBIX HOPM O CB0OOOJE BBIPRKEHUS MHEHHS U
3aluTe JeTed OT BpemaHoW uWH(GOpPMAIMW, a paBHO MPAKTHUKH, CYIICCTBYIOIIEH B JPYrux
rocynapctBax - ydactHukax OBCE, okcmepr npuxoaut K oOmeMy 3akIIOYEHHIO,  YTO
YKa3aHHBII 3aKOHOMPOEKT COJEP)KUT HEJIOCTATOYHBIE FApaHTUU CBOOOMBI BBIPAKEHUS MHEHUS U
pactpocTpaHeHuss WHGOpMaluu, ©  JIOMYCKAaeT BBEIEHHWE 3allpeToB U  OTPaHHYCHUH,
KOTOpble ~ MOTYT  OBITh pacleHEeHbl Kak LieH3ypa. llenpio mpoekTa, Kak MpeacTaBiseTcs U3
JIOTUKHU PEryJIupOBaHUsl, SBIISIETCS HE CO3/IaHUE JJIsI CO3HATENbHBIX POJUTEIEH U OTBETCTBEHHBIX
YYaCTHUKOB MHIYCTPHHU YCIOBHH JIJISl 3aIMTHI JIETEH OT MH(OpMAIUu, SBJISIOMICHCS BPEAHOU, a
YCTaHOBJICHUE TOCYJAapPCTBOM psijia 3allPETOB HA paclpocTpaHeHHe WHPOPMAIMH, KOTOpbIe OymyT
HOCUTH Hens3OupaTenbHbli xapaktep. Ilpenmaraembie 3aKOHOMPOEKTOM TMPOLEAYPHl HOCAT
HENpO3payHbIi U CIOCOOCTBYIOIIMY BOSHUKHOBEHHIO KOPPYIIMU XapakTep. B 3Tol cBA3M TeKCT
MpOeKTa TpedyeT CYIIECTBEHHOI MepepaboTKU C y4eTOM PEeKOMEHAAIINi, OCHOBAHHBIX Ha
MEXKIYHApOAHOM TIpaBe M NPAKTUKE JAPYTUX CTpaH, B KOTOPBIX JIEUCTBYET CXOJHOE
3aKOHOJATEIbCTBO.

3aKOHOMIPOEKT COJIEPXKUT CIECIYIOLIME OCHOBHBIE NMPEUMYILIECTBA:

e [IpuoputeTsl roCcyqapCTBEHHON MOJWTHKY, 3asBICHHBIC B 3aKOHOMPOEKTE, B OTHOIICHHUH
3aIUTHl  JIeTed OT BpeaHoW wuHpopManuu, cHopMyIupoBaHbl cOalaHCUPOBAHHO:
yCTaHaBIMBasi OOIIMI NPUOPUTET OXpPaHbl MpaB peOeHKa, 3aKOHOJATeNb TOBOPUT O
HEOOXOAMMOCTH O0ecneunTh IMpaBa peOeHKa Ha cBoOOmy cloBa, WHGOpPMAIMU H
€ro ydJacTHe B OOILECTBEHHOH XHM3HH. DTO IMO3BOJSET TOBOPUTH O TOM, YTO B Ciydae
N0pabOTKU OCTAJIBbHBIX IMOJIOKEHUH 3aKOHONPOEKTa, MpU pean3alii 3aKoHa BO3MOXKHO
OyneT HalTH OajaHC MEXIYy WHTEpecaMH 3alllUThl JIeTed OT BpeIHON HHpoOpManuu M
WHBIMU KOHCTUTYIIMOHHO 3HAYMMBIMU IICHHOCTSIMH.

e 3aKOHOMPOEKTOM  JACKJIAPUPYETCS  HaJIWdMe  IEJIOTO  psla BO3MOXHOCTEH IO
MPUBJICUCHUIO MpeAcTaBUTeNell MNpo(decCHOHAaIBbHOTO U JKCHEPTHOrO COOOIIeCTBa, a
TaKke ToTpedouTeneld HWHPOPMAITMOHHOW TMPOMYKIIMM K HWCIOJTHEHHUIO TOJIOKEHUN
3aKOHOJATENhCTBA. BIIpoueM, HENb3sl HE OTMETHTh, YTO COOTBETCTBYIOIIHME IOJIOKCHUS
HOCST nepudepuifHbpId ¥ JIEKJIApAaTUBHBIA XapaKTep W WX HCIOJIHCHHUE HHUYEM HE
o0ecrieyeHo.

e 3aKOHOINPOEKTOM JAECKIApUPYETCA Pa3BUTHE MEAMArPAMOTHOCTH JIETEM M UX POAMTENEH,
X o0y4eHre OCHOBaM MH(OPMAIIMOHHOW 0€30TacHOCTH.

B To0 xe BpEMs, 3aKOHOMMPOCKT COACPKUT CICAYIOIMHUE OUYECBUIHBIC U CYIICCTBECHHBIC HCTATHBHBIC
MOMCHTHI.

e Haubonee cymecTBeHHBIM HEIOCTATKOM 3aKOHA, OTKPBIBAIOIIMM MYTh K HEIIPAaBOMEPHOMY
U IPOU3BOJBHOMY OIPAaHMYEHHUIO CBOOOIBI BBIPAXKEHHS MHEHHS, SBJSIETCS BBEICHHE
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WHCTUTYTA 0053aTEeLHON JKCIEePTH3bl MHGOPMAIIMOHHOW TPOMYKIIMU i AeTteil. Takas
JKCIIepPTH3a JIOJDKHA OCYHISCTBIATHCS JO Hadajda pacnupocTpaHeHus uHGOpMaluyd Ha
tepputopun Pecnyonuku Kazaxcran. [Ipum 3TOoM 53KCcmepTH3a OpraHm3yeTcsl OpraHamu
rOCylapCTBEHHOW  BIAcTH, 1O pE3ylIbTaTaM TaKOW OSKCIEPTHU3bI  MOXKET OBITh
MPUHATO PELICHUE O MPUOCTAHOBJICHUM PACIPOCTPaHEHUs MH(POPMAIIMOHHON MPOIYKIINH,
KOTOpPOE peaju3yeTcs OpraHaMH roCyJapCTBEHHON BJIacTH B aJIMUHUCTPATHUBHOM, a HE
cynebHoM mopsiake. B kaTeropuio «@HGOpPMAIIMOHHON TPOIYKITUU ISl IETEH», B CHIIY €€
paCIUIBIBYMBOCTH, MOXHO BKIIOYUTh cCamMylo pasHylo uHpopmanumo. bomee Toro,
3aKOHONPOEKT  HaNpsMYK0  OTHOCHT K  TakOM  KaTeropud  YHUBEPCAIbHYIO
MH()OPMAITMOHHYIO MPOAYKIUIO, TOJ KOTOPOW, B TOM YHUCIIE, TIOHUMAETCS OOIIECTBEHHO-
nonuThyeckas. Takum oOpa3oM, MCXOHs U3 JIOTUKHU 3aKOHOMPOEKTa, TOCylapCTBEHHbBIE
OpraHbl B CJIy4a€ €ro MPUHATHS, CMOTYT OCYILUECTBISATH MPEABAPUTENIbHBIN KOHTPOJIb
COJlepKaHUs TMOJUTUYECKHUX Nepeaad W OPermsITCTBOBAaTh  UX  PacHpOCTPAHEHUIO,
MOTUBHpYd  OTO  3alUTOM  HHTEpPECOB JeTeld. Takoe perylimpoBaHue, IO CYTH,
dbopMupyeT MHCTPYMEHT IEH3ypHl B chepe obopora mHPOPMAIIUK, HUTO MPOTUBOPEUHUT
U TpeOOBaHUSM MEXKIYHAPOJHOTO TpaBa M HAIMOHAILHOMY 3aKOHOAATEIhCTBY. [lpum
BCEM OTOM, pacxolbl Ha TMPOBEIEHUE MpPOLENYypbl 00S3aTENbHON  AKCIEPTU3BI
BO3JIATAalOTCSI HA TO JIMIIO, KOTOpPOE oOOpamiaercs 3a €€ MPOBEICHUEM.

Kak mpencraBmsiercs, TpH  COXpPaHEHWH TMOJOOHOTO  peryaiupoBaHus, 00BeM
WH(pOpMAITMOHHOM MPOAYKIIHUH, MIPOU3BOAUMOMN U1 AeTedl, OymeT HEYKJIOHHO
CHUXKAThCS, TaK KaK K 3aTparaM Ha €€ MPOU3BOJICTBO MPHOABATCS pacXo/ibl HA MIPOBEICHUE
AKCIIEPTU3BL, KPOME TOTr0, OylIeT MOCTOSHHO CYLIECTBOBATh PUCK 3amlpera MPOIYKIIHH Kak
HE COOTBETCTBYIOILIEH 3aKOHOJATENBCTBY O 3aLIUTE JETEH. Haxkonern, o0s3aTenbHOCTD
MPOBEJCHUSI OSKCIEPTU3bl MOXKET MPHUBECTH JHUOO K TMOJHOMY KOJIJIAncy padoThl
TEJICBUBUOHHBIX KAHAJIOB M WHTEPHET-CAUTOB I JETEH, KOTOPHIE BMECTO TBOPYECKOH
NEeATETLHOCTH OYyIyT 3aHUMAThCSl TOCTOSIHHOM JKCIIEPTHU30M CBOEH MPOAYKIIWH, JHOO K
MOJIHOMY BBIXOJIATUBAHUIO U OCECCMBICIEHHOCTH WHCTUTYTa OSKCIEPTU3BL, KOTOpas
MIPEBPATUTHCA B KOHBEWEP MO MPOU3BOACTBY OJHOTHUIIHBIX PELICHHM.

OnHMM W3 CYIIECTBEHHEHIIMX HEAOCTAaTKOB 3aKOHONPOEKTa CIEeAYyeT MpPU3HATh MOJIHOE
OTCYTCTBHE  PEryJUpOBaHMsI  y4yacTUsi  OpraHU3alUi  caMOperylupOBaHHsS WU
COpETYJIMPOBAHMSI B IMPOIIECCAX PETTIaMEHTHPOBAHUS OTPACTH, OCYIIECTBISIONMEH 000pOT
uHpopmaunoHHOW mnpoaykuuu. LleHTpanbHas pois B (QOPMUPOBAHUM MEXAHH3MOB
OGGCHG‘-I@HI/I}I HCIIOJIHCHUA 3aKOHa B COOTBCTCTBUU C IIPOCKTOM, BKJIKOYasd IMPUHATHC
aKTOB, YCTAHABIMBAIOIIMX TPOIEAYPHl MapKUPOBKM M TMPOBEACHUS OSKCIIEPTU3BI
MH(POPMALIMOHHOW TPOAYKIIMH, BO3JIaraeTcsi Ha TOCYJApCTBEHHBIC OpraHbl, a HE Ha
npeacTaBuTeNe mpodeccCHoHaTbHOro coobmiecTBa. Mexay TeMm, Takas MNpakTHKa He
COOTBCTCTBYCT MCKAYHAPOJIHBIM CTaHgapTam, n HE ABJISACTCA HpI/IHHTOI\/'I B
npyrux rocyaapcrax- yuactHukax OBCE.

3aKOHOM HE TMpeaycMaTpHBaeTCcsd U3bIATHE W3 cdepsl JAeicTBUS 3akoHA 000poTa
MH(POPMAIIMOHHON TPOAYKIHMH, HMEIOLIEH 3HAYUTENbHYIO HCTOPHYECKYIO, KYIbTYPHYIO
WIN XYI0KECTBEHHYIO IIEHHOCTh. Takoe M3BATHE MO3BONMIO ObI 00eCIeYnBaTh TapaHTHH
COXpaHEHHs KYJIbTYPHOTO  Hacieaus, cOPMHPOBAHHOTO B  HAIMOHAJIBHOM U
MEKIYHAPOJAHOM HCKYCCTBE M JIOCTyna K OOBEKTaM TaKOro Haciequs JAeTed B
COOTBETCTBUHM ¢ TpeboBaHusMU dvacTH 2 cratbu 31 KouBeHmmm o mpaBax peOeHka,
cratbu 34 3akona PK «O mpaBax pebenka B Pecmyonuke Kazaxcran».

3aKOHOM HE TMpeaycMaTpUBAeTCI U3bATHE M3 Cc]epbl ero JeHCTBUS pPEKIaMHOMN



uHpopmarmu. Mcxons w3 TOro, 4YTO pEKIaMHOE 3aKOHOAATeNbCTBO PecmyOnmku
Kazaxcran sBnsercs c(HOPMUPOBAHHBIM, YCTOSBUIMMCS, a TaKKe CIEHUAIBHBIM, H
INpeAyCcMaTpUBAeT  JOCTATOYHBIE MEphl 10 3aIIUTe HECOBEPIICHHOJETHHX  IIPH
NPOM3BOACTBE M pa3MmemeHun peknambl (ctatbs 15 3akona PK  «O pekiame»),
IPEACTAaBIACTCS HEOOXOAMMBIM HCKIIOUUTh PETYIHPOBAHHE DPEKIaMHBIX OTHOIICHHUH B
YacTH, Kacatomencss o0opora WHGOPMAIMOHHOW TNPOAYKUMH, W3 Ccepbl IeHCTBHS
Oynymiero 3akoHa. O003HAYEHHBIN MOAXO0]] OTBEYAET MPAKTUKE, CYIIECTBYIOMICH B IPYruX
CTpaHax MHUpa.

3aKOHOMPOEKT COJEPKUT PsJl OTPAaHUYEHUIl B OTHOIIEHUH HHQPOpPMALUM, KOTOpbIE HE
MOTYT OBITb NpU3HAHBl JOCTAaTOYHO YETKUMHM C MO3MLIMU pealu3alud IpUHIUNA
(dbopManbHON ONMpPEaeIEHHOCTH. B  wactHOCTH, YCTaHaBIMBAeTCs  3alpeT  Ha
pacmpocTpaHeHre HWHGOpPMAIMK, MPOBOIUPYIOMEH peOeHKa Ha aHTHOOIIECTBEHHBIC M
IIpOTUBOIIpaBHbIe JelcTBUA. OmnpenencHue JaHHOW KaTeropusl SBJISETCS  KpaiiHe
Pa3sMBITBIM U MOXKET TPAKTOBAThCS CINIIKOM PACIIUPUTENBHO.

YpoBeHb rocyAaapCTBEHHOTO KOHTpPOJIA 3a COOJTIOICHHEM MOJIOKEHUMN
3aKOHOIPOEKTA SIBIISIETCS YPE3MEPHBIM, YTO MO3BOJISET TOBOPUTH O TOM, UYTO FOCYAAPCTBO
HE CcOOJII0/IaeT MPUHLIMII TPHOPUTETa MpaB poauTesneil B 00eCcleuyeHUH BOCIHMTAHUS
nereil. ['ocynapcTBeHHble OpraHbl ONPEAETSIOT TOCYIAapCTBEHHYIO  IOJMTHUKY B

cdepe 3amUTHI eTei oT UHPOpPMALIMHY, PEaTU3yI0OT  TaKylo MOJUTHUKY,
OpPraHMU3yIOT MPOBEACHUE KCIEPTU3BI, YCTAHABIMBAOT  IIpaBHIIA IPOBEACHUS
SKCHEPTHU3bI, OCYILECTBISAIOT KOHTPOJIBHO-HAA30PHBIE byHkuu  kak B cdepe

WCIIOJIHEHUsI 3aKOHA, TaK M B OTHOUIEHHWM JAESATEIbHOCTH HKCIIEPTHBIX OpraHU3aLMi.
UpesmepHOE rocyaapCTBEHHOE ygactue B cdepe 3amuThl JeTe OT BpemHOM
uHpOpMALUU ABISETCS KOPYILIUOTEHHBIM (DaKTOPOM.

3aKOHONIPOEKTOM MIPAaKTUYECKH HE perynupyercs mpolenypa SKCHEPTU3bI
MHPOPMAIIMOHHON TpoAyKIMU. He ycTaHOBIEHBI HM CPOKH MPOBEACHHUS AKCIEPTHU3HI,
HU TPUHIMIBL OTOOpa OHKCIEPTOB, HHM MpaBWia O TPAHCHAPEHTHOCTH IPOBEACHUS
SKCIEPTU3bl U OMYOJMKOBAHWM €€ WTOrOB, HHU TMOPSNOK O00KajdoBaHUS AECWCTBUI

skcnepToB. Kpome TOro, mnpencraBisieTcsi HE COOTBETCTBYKOLIUM MPUHIUIIAM
3aKOHOIIPOEKTA IOJIOKEHHE 00 OruIaTe 00s13aTeNIbHOM 9KCIIEPTU3Bl  3aCUET
IIPOU3BOUTEIS WIA paclpoCTpaHuTeNs HMHPOPMALMOHHOM mpoaykuuu. Tak

KaK IIeJIbI0 TIPOBEACHHUS  TAKOW TMPONEAYpPhl  SBISIETCS 3alldTa OOIIECTBEHHBIX
WHTEPECOB, W TAaKOE TMPOBEICHUE SBISETCS MPUHYAUTEIbHBIM, €ro oIJiaTa JIO0JDKHA
MIPOU3BOJIUTECS 32 CUET CPEICTB OIO/IKETA.

KoppekTHOCTh OTHECEHHSI 3aKOHOMPOEKTOM HMH(POPMAlMK K TOW WJIM WHOW BO3PACTHOM
KaTeropuu MOXET OBbITh MOCTaBJIEHA IMOJ BOIPOC B KOHTEKCTE 0oOecredeHusi MpUOpUTEeTa
3amuUTel TIpaB pebeHka. B 0COOEHHOCTH 3TO MOXKET OBITh OTHECEHO K TOJIOKECHHSIM,
JIOMYCKAIOIUM OIMCAaHWE W JEMOHCTPAIMIO DJIEMEHTOB HACWiIHs B WH(OpPMAIMOHHOMN
MPOJYKLIH.

[MpuHIMIBI ~ MapKUPOBKHM  WH(MOPMANMOHHOW  MPOAYKIIMH  HE  MPEJCTABISIOTCS
ONTUMAJIBHBIMU. 3aKOHOIPOEKT IMpEeaycMaTpUBAaeT OTCYTCTBHE MAapKUPOBKU MPOJYKIIUU
YHHUBEPCAJIHLHOTO XapakTepa, HO MpPU 3TOM 00SI3bIBAET HAHOCUTh MAapKUPOBKY MPOAYKIIUU
BO3PAaCTHOM KaTeropuu «to 6 mer» OueBHOHO, YTO €CIM K TOTPEOICHUIO
MPOIYKIIMM MOXKET OBITh JOMYIICHO JIUIO, HE AOCTUTIIee 6 JIeT, TO Takas MPOIYKIIUsS
COOTBETCTBYET KATETOPUU YHUBEPCAILHOCTH U HE JAOJKHA MapKHPOBATHCS.

[IpoekToM ycTaHOBIIeHa 00S3aTENBHOCTh OrPAHUYEHUS TPAHCIALMU  CPEICTBAMH
TeNepaauoBeIaHusl TPOrpaMM, OTHOCSIIUXCS K KaTteropuu « 18 jer» mo TenexaHnanam /
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paguoctaHiusaM, ¢ 6 g0 23 YacoB IO MECTHOMY BpPEMEHH W MapKUPOBKH TaKOH
MPONYKIIMU, JaKe B TOM CiIy4ae, €ClIM TmporpamMmma wuaer B mpsMoMm 3dupe. Kaxk
MIPEJICTaBIsIeTCs, Takoe TpeOOBaHHE MPOTUBOPEUUT HE TOJBKO MPHUHLIMUIY CBOOOIBI
BBIPAXKEHUS MHEHUS, HO U 30paBOMY  CMBICIY. Cama  cyrb U3bATUI
MH(OPMALIMOHHOTO 3aKOHOJATENbCTBA B OTHOIIEHWU MPOTPaMM, HAYLIIUX B MIPSIMOM
apupe, cocrout B TOM, u4rto mpexacraButenmn CMU-npousBomurens rteme- [
pangvonporpaMMbl HE ~ MOTYT MpeAyrajatb ¥ MPOKOHTPOJIMPOBATH NeHCTBUS
VY4aCTHUKOB TIPOTPaMMBI, a CJIEIOBATENbHO, 3apaHee OTHECTH TAKYIO MPOrpaMMy K
ONPEACIICHHON BO3PAaCTHON KaTETOpHUH.

3aKOHOMPOEKT COAEPKUT JIMIIb OTCHUIOYHBIE HOPMBI IO BOMPOCY 00 OTBETCTBEHHOCTH
32 ero HapymeHwe. Mexay TeM, Kak IOKa3blBaeT INpPAKTUKA JAPYTUX CTpaH, B
KOTOPBIX MPUHUMAETCS MOAOOHOE 3aKOHOJATENbCTBO, MMEHHO BBEIEHHE HOPM
OTBETCTBEHHOCTH 3a HapylIECHUE 3aKOHOJATENbCTBA O 3aIUTE JETEed MPUBOIUT K
BO3HHKHOBEHHUIO CaMbIX OCTPBIX JHUCKYCCHM B OOIIECTBE U OINACeHUH

BO3MOKHOTO HEMPOMOPLHOHAIBHOIO OTPAaHUYEHUSI  IpaB Ha cBOOONYy  IOHMCKa
u pacnpoctpaHeHuss uH(opmanuu. HeompeneneHHOCTs B Bompocax CYOBEKTHOTO
cocTaBa, MpoLEeNypbl W  MEpbl OTBETCTBEHHOCTH  HE MO3BOJISET

OLCHUTbH,KaKUMHU GYI[YT MOCJICACTBUA NPUHATHA 3aKOHOIMMPOCKTA AJId YHAaCTHHUKOB PBIHKA
oOparnieHust ”HGOPMAITMOHHON MPOAYKITUH.

3aKOHOMPOEKT HE TMpeayCMaTpUBaeT CKOJb-HHOYIb 3HAYUTEIBHOTO TIEPEXOJIHOTO
nmepuoja, B TE€YECHHE KOTOPOTO  JIOJDKHO  OBITh  NPUBEIEHO B COOTBETCTBHE
3aKOHOJIaTENIhCTBO B CMEXKHBIX cdepax, a TakKe OCYIIECTBICHA IOArOTOBUTEIbHAS
(BKJTROUAs] Pa3bACHUTENIbHYIO) paboTa € y4acTHUKAaMHU 000pOoTa HH(OPMAIIUOHHOM
npoAykuu. Takxke  HOpMaMu 3aKOHOINPOEKTa HEMPETYCMOTPEHO MpUBEJCHUE B
COOTBETCTBHE C HHM JIPYrHX 3aKOHOJATENbHBIX akTOB Pecnyonuku KazaxcraH, 4To
MOXET TMPUBECTH K MHOTOYUCICHHBIM KOJUIM3HSM C APYTUMHU  HOPMAaTUBHBIMHU
MPaBOBBIMU aKTaMH, IEHCTBYIOIIMMHE B c(hepe 3amluThl JeTei.

3aKOHOMPOEKT CTPYKTYPUPOBAH HECOATIAHCUPOBAHO: BKIIOYAsl YPE3MEPHO TMOIPOOHBIN
MOHSATUWHBIA anmapar, OH JIMIIb IMOBEPXHOCTHO WJIM C HCIOJB30BAaHHEM OJaHKETHBIX
HOPM PEryJIUpyeT KII0UeBble MHCTUTYTHI, TAKUE KAaK MpaBuja MPOU3BOJICTBA IKCIEPTHU3HI,
JESITEeIbHOCTh KOHTPOJBHOTO (HAA30pHOr0) opraHa u mp. [1oiokeHus mpoeKTa CoaepiKar
MIPOTHUBOPEUYUBHIE U TYOIUPYIONIHE IPYr APpYyra HOPMBI, CYIIECTBEHHO 3aTPYAHSIONINE €To
tonkoBanue. K mpumepy, ycTaHOBMB B OJHOW CTaTb€ 3aKOHA HalpaBJICHUS
rOCylapCTBEHHOW  TOJMTUKH B  OONAcTH  3allUThl MpaB  JaeTed, B  JOpyroi
3aKOHOIPOEKT HAJIENSAET MPABOM OINPEICISITh TaKue HAIPABJICHHUS OpraHbl BIACTH.

Kpome Toro, mpoeKT COAEpKUT 3HAYUTEIHHOE YHCIO OMIMOOK, B HEM MYTAIOTCS HOMEpa
MYHKTOB, TIPOMCXOIUT paccoriiacoBanne B ciaoBoynoTpeOnenuu. Ilpm BHemrHen
HE3HAUYMTEIIbHOCTH, 3TO MOXET BIUITH Ha TOJIKOBaHUE U TpUMEHEHUE
3aKOHOJIaTEIIFHOT'O aKTa.

B kauecTBe OCHOBHBIX PEKOMEHJALMMN JKCIIEPT MPEAIaraer:

1. OTmMeHUTH OPUHLHUI OOSI3aTENBHOCTH SKCHEPTU3bl WHGOPMAIMOHHONW MTPOIYKIUH IJIs

JIeTell WM CYIIeCTBEHHBIM 00pa3zoM mnepedopMaTHpOBaTh MOJOKEHUS 3aKOHA, YCTaHOBHB
IpeleIbHO YeTKO U (OPMAIBHO MCKIIOUUTEIbHBIE CIIy4ad, B KOTOPBIX Takas dKCIepTH3a

282




JIOJI’KHA TTPOBOIUTHCA.

2. BHecTH B 3aKOHOIIPOEKT U3MEHEHHS, 00ECIIEUNBAIONINE YIaCTHE PEACTaBUTENCH
Mpo)eCCHOHAIBHOTO COOOIIECTBa B MPHUHITHH PEIICHHUM, KacalolmUXcs Kiaccu(ukanuu
UH(POPMALIMOHHON NPOMYKLHMH, SKCHEPTU3bl TAKOH NPOIYKIMHU, COCTABICHHS
periaMeHTOB W TPaBUJI OCYIIECTBIICHUS PA3IMYHBIX BUAOB JEATEIBHOCTH IO 3aIUTE
JeTel oT BpenHoi nHopmanuu. B kadecTBe Hanbomee NpeAnoYTUTEILHOTO BapHUaHTa
IpeJyiaraeTcsi BO3JIOKEHNE COOTBETCTBYIOUIMX (PYHKIIMI Ha OpraHbl cCaMOperyIupOBaHUS
po¢eCCHOHATBHOIO COOOIIECTBA, HMIU NMPO(ecCHOHANbHBIE OOBEAUHEHUS, WU
HaubOosiee aBTOPUTETHBIE HEKOMMEpUECKHE OpraHu3aliu. B kadecTBe ajbTepHATUBHOIO
BapHaHTa BO3MOXKHO PEKOMEH/IOBATh B KQUeCTBE 00s3aTEILHOTO MPAaBUIIA YIPEIKICHHE
JKCIIEPTHOTO COBETA, BKIIIOUYAIOLIETO MPEICTaBUTENEN ITpak1aHCKOro o0IIecTBa, Mpu
opraHax, HaJIeJICHHBIX TIOJIHOMOYMSAMH B cepe 3alUThl JeTeld 0T HHpOopMaIuy,
MPUUYMHSIONIEH Bpel UX 3J0POBbIO M pa3BUTHIO. PemieHus rocyaapcTBeHHOTO opraHa
JOJDKHBI IPUHUMATBCS MIPHU 00513aTETFHOM YJacTHH 3KCIIEPTHOTO OpTraHa.

3. W3bparp u3 cdepsl neicTBHS 3aKOoHa 000pOT PEKIAMHOM MPOAYKIMU W MH(POPMAIMOHHOM

MIPOIYKIIUH, uMeronen 3HAYUTENIBHYIO HUCTOPUYECKYIO, KYJIbTYPHYIO W
XYJ0KECTBEHHYIO I[€HHOCTb.
4. [lepecMOTpeTh MOJOXKEHHUSI 3aKOHOMNPOEKTAa,  YCTaHABIMBAIOIIUE ITOJTHOMOYHS

rOCYIapCTBEHHBIX OPraHOB, COKpPAaTWB TaKWe MOJHOMOYHUS B cdepe 3aluThl JOeTeld OT
BpeIHON MHGOpMAIIHH.

5. BHecTH KOppPEeKTHPOBKH B IOJOXKCHHS 3aKOHA, YCTAaHABIMBAIOIIME IpaBWJIa MAapKHUPOBKH
n kiaccuukammu WHPOPMAIMOHHOW TPOAYKIIUMU, I oOecredeHus 0ojee BBICOKOTO
ypoBHsI UHPOPMAITMOHHOW 0€30MaCHOCTH JIEeTEH.

6. [lepepaborath 3aKOHOIIPOEKT B OTHOLIEHUU IIpaBUII pacnpocTpaHeHHUs
MHPOPMAIIMOHHOH MPOAYKITUU npu OCYIIECTBIICHUH TeJepanOBeIIAHUs.
OO0s3aTenbHOCTh  KJIacCU(UKAUMUM W MapKUPOBKHM  HMH(OPMAIMOHHOW  MPOAYKIHUH,
uaymen B npssMoM 3Qupe, J0KHA OBITH OTMEHEHA.

7. VI3MeHUTH IpaBujIa MPOBEACHUs AKcmepTu3bl. OHA JOIDKHA CTaTh JOOPOBOJIBHOM
(mpoBOAMTHCS Kak [0 WHHLMATUBE OPraHOB YIPABICHHS, TaK M MO HHHUIUATHBE
MPOM3BOAUTEIIEH W pacnpocTpaHuTenell  WHGOPMAIMOHHON  NpOAyKIMH),  OoJjee
TPAaHCIIAPEHTHON  (IOCTHUraeTcst TIyTeM BEJCHUS OTKPBITOTO peecTpa  IKCIEPTOB,
NyOJMKAIMK SKCIEPTHBIX 3aKIIOYCHUI), HE3aBUCHMOW (momyckaercsi (HUHaHCHPOBAHUE
HKCHEPTU3bl KaK 3a CYeT OIO/UKETHBIX CPEACTB, TaK M 3a CYET HMHBIX WHUIMATOPOB

IKCIEPTHU3HI), OTBETCTBCHHOM (B 3aKOHe  JO/DKHA  OBITh  MPEAyCMOTpEHA
npodeccuoHanbHas OTBETCTBEHHOCTh 3KcmepToB). llporenypa mpoBeneHus 3KCHEpPTHU3HI,
CPOKH €€ TIPOBEICHHS, MPHUHIMIBI OTOOpPa DJKCHEPTOB, BO3MOXKHOCTH O0KaTOBAHHUS
PE3yabTAaTOB SKCHEPTU3BI JOHKHBI ObITh YCTAHOBIIEHBI 3aKOHOM.

8. JlopabGoTaTh 3aKOH C IEIBI0 MCKJIIOYEHHUS M3 HErO IMOJO0KEHWU, KOTOphIE HE MOTYT OBITh
MPU3HAHBI ONPEJCICHHBIMU B JOCTaTOYHOM Mepe, YTOOBI HCKIIOYUTH BO3MOXHOCTH
HEKOPPEKTHOTO MNpUMEHEHHsI (Hampumep, «aHTHOONICCTBEHHbIE U MPOTHUBOINPABHBIC
JCHCTBHSI»).

9. 3akpenuTh cOpa3MEpHbBIC, TMOHSATHBIE W TPOJAUKTOBAHHBIE HACYITHOW MOTPEOHOCTHIO
MEXaHU3Mbl OTBETCTBEHHOCTH 3a HapyIIEHHE 3aKOHA, KOTOPBIE IOJKHBI OBITh OTpPa’KE€HbI
UMEHHO B 3TOM HOPMATHBHOM aKTe (C BO3MOKHOCTBIO IMOCJEAYIOIIEro JyOIupOBaHUs
HOPM B MPOQHUIBHOM 3aKOHOIATEIIbCTBE).

10. ObecnieunTh BHEIPEHHE 3aKOHA Yepe3 MEXaHW3M IOATATHOTO BBEIEHUS B JelcTBHE. B
MEPEeXOJHBI TEpUOA  JOJDKHBI OBITh  CO3JaHBI HEOOXOIWMBIE [UIS  OOECIICUCHUS
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peasbHOr0  (DYHKIMOHHUPOBAHUS 3aKOHA HHCTUTYTHI (CO3/aHa HMHCTUTYIIMOHAIbHAS
UHOPACTPYKTYpa A TMPOBEACHUSA SKCIEPTU3bI, CPOPMHUPOBAH KOHTPOIHHO-HAI30PHBIH
OpraH, yTBEpP)KIEHbl €ro perjaMeHTbl, [OATOTOBJIEHbl HEOOXOJUMBIE  PEECTpBHI,
YTBEPXKJICHBl  TMEPEYHH  AJMUHUCTPATUBHBIX,  OPraHU3alMOHHBIX, TEXHUYECKUX U
OpOrpaMMHO-aNMapaTHbIX ~ CPEJCTB  3allUThl  JeTed OT BpemHoW  HHGMOpMAIUH),
NpOBE/ICHA pPAa3bACHUTENbHAS paboTa C MPEJACTABUTENISIMH pPBIHKA PAacIpOCTpaHEHHS
MH(OPMALIMOHHON MPOIYKIUH.

BBEJEHMHE

Hacrosiiee uccnenoBaHue COACPKUT aHANHW3 TMPEACTABICHHOTO MpoekTra 3akoHa PecnmyOmuku
Kazaxcran «O 3amure nereid oT uHGOPMAIMHU, TPUUUHSIONICH BPEa UX 370POBBIO U PA3BUTHION,
B KoHTeKcTe monoxeHnit Koncrurynun Pecnyonmku Kazaxcras, JEUCTBYIOIIET O
3akoHomaTensctBa o CMM u o mpaBax gereii  Pecnybmmku  Kasaxcram, 2 a
TaKkke MEeXKIAYHAPOJHBIX HOPM O CBOOOJE BBIPAKECHUS MHEHUS H 3allUTe JIeTeH OT
BpeaHON mH(pOpMaIMY, a paBHO MPAKTHUKH, CYIIECTBYIOIICH B APYrUX rocyaapcTBax-y4acTHUKaX
OBCE.

PaccmarpuBaeMblii TpOeKT 3akoHa ObUl pa3pa®oTaH JemyTaraMu MapiamMeHta PecrnyOnuku
Kazaxcran u BHecen B Maxunuce (nmamaty mapiamenTa) B uione 2012 roga. Llenbro mpuHSTHS
HOBOT'O 3aKOHOJATENbHOIO aKTa, MO 3aIyMKE €ro WHHUIMAaTOPOB, JOJDKHO CTaTh CO3JaHUE
MPABOBOTO TOJIsl, OOECIICYMBAIOMIETO 3aIIUTy TpaB JeTed OT MH(OpPMAIUH, KOTOpas MOXKET
MPUYUHUTE BPEI UX TyXOBHOMY, (PU3UYECKOMY M IICHXUYECKOMY pa3BUTHIO. Kak yka3pIBarOT
pa3pabOTUUKHU MPOEKTa, HEOOXOAMMOCTh €ro MPUHATHS  «0OYCIIOBJIEHAa 0COOOM YS3BUMOCTHIO
JeTei, KOTOphIE B YCIOBUSX WHTECHCHBHOTO DPa3BUTHUS HOBBIX HWH()OPMAMOHHBIX TEXHOJIOTHMA
(UnTeprera, MOOWJBHOW ¥ UWHBIX BHJOB OJJICKTPOHHOW CBSI3M, LHU(PPOBOTO  BEIIAHMSA)
BHAMGONBIIEH CTEIICHN MOJBEPKEHbI HErATHBHOMY MH(OPMAIIMOHHOMY BO3JCHCTBHIO,

Jlo BHecenus B [lapnaMeHT yka3aHHBIM 3aKOHOIMPOEKT OBLI MOABEPTHYT LEIOMY PNy HayIHBIX

OKCHEPTU3, B XOJA€ KOTOPBIX ObUIH cOpMyYIIHPOBaHBl 3aMEUaHUsl, BOCIIPUHSATHIC
pa3zpaboTuvKamM¥, W MOBIHMABIINE Ha Ty PEJAKIMIO 3aKOHOMPOEKTa, KoTopas Obula MpenioKeHa
Ha paccmoTpenme Ilapnamenry.* 3aKOHONPOEKT ObUT Takke MpOoaHAIU3UPOBAH

[IpaBuTenscTBoM PecnyOmuku KazaxcraH, KOTOpoe MPHU3HAIO JOMYCTUMBIM €r0 PAaCCMOTPEHHE B
ITapnameHnTe ¢ ydeToM 3aMEUYaHUl U NMPEJIOKEHUN K JOKYMEHTY.

B CJIydac NpUHATUA 3aKOHOIIPOCKTA OH CTAHCT KJIHOYCBBIM 3BCHOM B YKC CIIOJKUMBIIICHMCS CHUCTEME

2
HccnenoBanuch TeKCThl 3akoHOB PecmyOnmuku KaszaxcTan M 3aKOHOMPOEKTa Ha PYCCKOM SI3BIKE.

IosicuuTenpHas 3ammMcka K NPOEKTY 3aKOHa pa3MeleHa Ha calite uMH(opmaruoHHON cucteMmsl <«Ilaparpag»:
http://online.zakon.kz/Document/?doc_id=31249501#sub_id=3

4
CM. Bce 3aKIIOYEHUs OKCIIEPTOB, KOTOPBIE IOCTYNUJIA B OTHOLIECHHUU 3aKOHONPOCKTAa B A0CHE, OTHOCALIEMCH KHpOGKTy:
http://online.zakon.kz/Document/?doc_id=31249501
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3aKOHOJATENIbHBIX aKTOB, PETYIUPYIOUIUX Ppa3IUYHbIE ACMEKThl peanu3aluud MHGOPMAIMOHHBIX
MpaB rpakJaaH, B TOM YHCIIE 3alIUTy MpaB JeTed Ha moyiyueHue WHpopManuu, He MPUIHHSIOMEH
Bpeaa uX GU3NYECKOMY MCUXHUYECKOMY U HPAaBCTBEHHOMY Pa3BUTHIO.

Pazgen 1 Hacrosimiero WCCIEZOBAaHMS  TOCBAIIEH  MEXKIYHAPOIHBIM  00S3aTENBCTBAM
Pecnyonukn Kaszaxctan B o0iacTu mpaB 4eloBeKa, U B HEM H3JIaraloTcsi MEKIyHapOJHbIC
CTaH/AapThl, Kacaloluecs TIpaBa Ha CBOOOAY BBIPRKEHHS MHEHHs, a TaKKe MpaB JeTel
Ha CBOOOJYy BBIP@KEHUS MHEHMS, JOCTyna K HMHPOPMALMU U 3alIUTBl OT HH(OpPMAIHH,
KOTOpast MOXET MPUYMHUTH BPEJ Pa3BUTHIO JETEH.

Vka3aHHbIE CTaHAApPThl YCTAHOBJIEHBI B MEXIYHApOJHOM TIIpaBe, B TOM 4YHCIE B
MexayHapoJIHOM MaKTe O TPaKIAaHCKMX M NOJIMTUYECKMX IpaBax, KoHBeHIMHM O mpaBax
peOenka, a Takke B paznuuHblx cornameHusx B pamkax OBCE m OOH,  cTopoHO#H KOTOpPBIX
apnsercs Kazaxcran. OHu copepkaTcsi B pEKOMEHAATENbHBIX aKTaX MEXIYHapOIHbIX
OpraHu3alii, peHIeHusX MEXKAYHAPOIHBIX CYAOB M TPUOYHAJOB IO IMpaBaM YeJIOBEKa, B
3adBJICHUSX IMPEACTaBUTENCH MEXIYHApOJHBIX OpPraHoB M OpraHM3aluid, a Takke B
KOHCTUTYLIMOHHOM IIpaBe B YAaCTH HCCJIEIOBAHUS BOIPOCOB CBOOO/bI BHIPAKEHHSI MHEHUS.

Kpome Toro, B pa3aene 1 mpuBOAATCS OCHOBHBIE NMPHUHIMIIBI PETYIHMPOBAHHS CBOOOIBI CIIOBA,
3akperuienHble B Koncrutynuu Pecnydnuku KaszaxcraH.

B pasgene 2 wuccnenoBaHHs TPOBEIEHO HCCIEAOBAHUE JICHCTBYIOIIETO 3aKOHOJATENbCTBA
PecniyOnuku Kazaxctan Ha mpeamer peryiupoBaHUs cBOOOJbI BbIpaX€HUS MHEHHUS M 000poTa
MH(GOPMALIMOHHON MPOAYKIIUHU, KOTOpasi MOKET HAaHECTH BpPEJ Pa3BUTHUIO JIE€TEH.

B pasnmene 3 comepxkutcs aHanu3 npoekta 3akoHa Pecmybnuku Kazaxcran «O 3amute mereit ot
nH(pOpMaIUK, MPUUYUHSIONICH BpENl WX 3J0POBBIO M Pa3BUTHION C y4ETOM BBIIIEyKa3aHHBIX
CTaHJApTOB, MECTa 3aKOHOMPOEKTa B CTPYKType 3akoHoAarelbcTBa KaszaxcraHa, W H3J0KEHBI
3aMeYaHusl B OTHOIICHUH ATOTO 3aKOHOMPOEKTa B PENAKIIUHU, OMYyOITMKOBAHHOW W JOCTYITHOM JJIst
HCCJIENOBAHUS. Pexomenganuu paszena OCHOBaHbI Ha MPUHLHUIAX MEXKIYHAPOJHOrO MpaBa,
YYUTHIBAIOT CHUCTEMY IPABOBOTO PETYIUPOBaHUS HH(POPMAIIMOHHBIX OTHOIIEHUN PecrmyOnmku
Kazaxctan u comepx’aT KOHKPETHbBIE IIPEAJIOKEHHS IO COBEPILICHCTBOBAHUIO 3aKOHOIMPOEKTA.

285



1. MEXIAYHAPOJIHBIE CTAHIAPTBI B OBJIACTH CBOBO/1bI
BBIPA’KEHUS MHEHUSA UMW PEI'YJIMPOBAHUA JAEATEJBHOCTU CMMUY,
KOHCTUTYIHMOHHOE PEI'YJIMPOBAHUWE PECIIYBJIUKH KA3AXCTAH

1.1. 3nayenne cB0OOABLI BBHIPAKEHUSI MHEHUS
IIpaBo Ha cBOOOY BBIpQ)KEHUSI MHEHUS MPU3HACTCS OJHUM U3 BAKHEHIIMX MpPaB yeIOBEKa.

OHO uMeeT OCHOBOIIOJIATAIONIee 3HAYCHHE IS (DYHKIIMOHUPOBAHUS JIEMOKPATHH, ABIIAETCA
HEOOXOAMMBIM YCIOBHEM OCYIIECTBICHHMS JPYrHX I@IpaB M camMo M0 cebe MpeAcTaBiIsieT
HEOTHEMJIEMYIO COCTABIISIOLIYIO0 YEJIOBEYECKOTO TOCTOMHCTBA.  BceoOmias aexiapanus npas
uenoBeka (mamee wuMenyemas BJIITY), ° OCHOBOIIOJIATalOIIUN  JOKYMEHT O IIpaBax
yeloBeka, MpuHAThId ['eHepanbHOlt  AccamOneedt Opranmzanuu  OObeauHeHHBIX Harmit B
1948  rony, 3ammmaeT npaBo Ha CBOOOAY BBIPAKEHHS MHEHHUS B CIEeAyIOLeH (opMyIHpoBKe
cratey 19:

«Kaxplii 4eOBEeK MMEET MPaBO Ha CBOOOMY yOexJeHUH W Ha CBOOOJHOE BHIPAKEHHE HX, ITO
MpaBO BKJIIOYAET CBOOOAY OECHpEensTCTBEHHO NPHUAEPKUBATHCS CBOMX YOSKIEHHH U CBOOOAY
WCKaTh, MOJIYY4aTh M PacpOCTPaHATh, WHPOPMAIUIO U HJICH JFOOBIMH CPEJICTBAMH M HE3aBUCHMO
OT TOCYTapCTBEHHBIX TPaHUIL.

MesKayHApOIHBIH MAKT O FPAXKIAHCKHX U MOJTHTHYECKHX TpaBax (mamee umenyemsrit MITTTIIT)®

— JIOTOBOp, UMEIOIINI 00s3aTeNbHYIO I0OPUINYECKYIO CUITYy, paTuuuupoBaHHbIH Kasaxcranom u

BCTYNMBIIHMHA B CHIy [ pecryomuku 24 ampens 2006 roga,’ rapaHTHpyeT mpaBo Ha CBOGOILY
yOeXJIeHHI M UX BhIpakeHue B GopMynupoBKe, Bechma Omu3koit k B/IITY, Takke B ctathe 19:

«1. Kaxpiii 4estoBeK UMEET MpaBo OSCHPENSATCTBEHHO MPHICPKUBATHCS CBOMX MHEHUH.

2. Kaxnplii 4ernoBeKk HMMeEET MpaBO HAa CBOOOJHOE BBIPAKEHHWE CBOETO MHEHHS, OTO

MpaBO BKIIOYAEeT CBOOOIY MCKaTh, TOJIy4aTh M PACIPOCTPAHATH BCSIKOTO poja WHpOpMAIuio u
UJIeH, HE3aBUCHUMO OT TOCYJAapCTBEHHBIX TpaHHl], YCTHO, MHCbMEHHO WM MOCPEACTBOM
[eYaTH MM XyI0’KECTBEHHBIX (DOPM BBIPAKEHHUS, WM UHBIMHU CIIOCOOAMU IO CBOEMY BHIOODY.

5 BeeoGuas Jeknapanys npas denoseka. IIpunsra pezommormeid 217 A (111) Tenepansroit Accambien OOH ot 10 nexa6pst 1948
roja, Cm. MIOJIHBIN ounmanbHeIi TEKCT Ha pycckoM SI3BIKE Ha caiite OOH:
http://www.un.org/ru/documents/decl_conv/declarations/declhr.shtml

6 MesKayHApOAHBIA MAKT O TPAKAAHCKMX M TMOJUTHYCCKHX mpasax. IlpuHar pesomormeir 2200 A (XXI) TenepanbHoii
Accambinien ot 16 nmexabpsi 1966 roga. Berymun B cuty 23 mapra 1976 roma. CM. monHbli OQUIMANBHBI TEKCT HA PYCCKOM
s3bIke Ha caiite OOH: http://www.un.org/russian/documen/convents/pactpol.htm.

! 3axon Pecmybmuku Kazaxcran ot 28 mos6pst 2005 roma N 91 «O parudukammu MexayHapoaHOTO MakTa O TPAXKIAHCKHX H
HNOJINTHYECKMX ~ npaBaX. TekcTr 3akoHa Ha pPYCCKOM  SI3bIKE JIOCTymeH B cetd  MHTepHeT 1o  ajpecy:
http://www.adilet.minjust.kz/rus/docs/Z050000091 .
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3. Tlomp3oBaHHME TPEITyCMOTPCHHBIMH B TMYHKTE 2 HACTOSINEH CTAaThU IpaBaMH Hajaraer
0coObIe 00sI3aHHOCTH H OCOOYIO OTBETCTBEHHOCTh. OHO MOXET OBITh, CJIeI0BaTeIbHO,
COHp}I)KeHO C HGKOTOpBIMI/I OI‘paHI/I‘IeHI/I}IMI/I, KOTOpBIe, OJHAKO, IOJI?KHBI GBITB yCTaHOBJIeHBI
3aKOHOM U SBJISITBCS HeO6XO,Z[I/IMBIMI/I:

a) U YBOKCHHUS TIPaB U PEIyTAllMH APYTUX JIHLL;

b)  nmns oxpaHbl rocymapcTBeHHOU 0€30MACHOCTH, OOINECTBEHHOTO TOPSIKA, 30POBbs WJIH
HPABCTBEHHOCTH HACEIICHUS ».

Yacte 1 crareu 4 Koucrutynum Pecnyonumku Kazaxcran BKITIOYaeT MeEXIyHApOIHO-TIPABOBBIC
OGHS&TGHBCTB& B CUCTCMY HAITUOHAJILHOTO HpaBa:

«JlefictByromuM mpaBoM B PecnyOnmuke Kazaxcran —sBisiorcs  HopMmbl  KoHCTHTYIMH,
COOTBETCTBYIOIIMX €M 3aKOHOB, WHBIX HOPMAaTHBHBIX IIPaBOBBIX aKTOB, MEXYHAPOIHBIX
JIOTOBOPHBIX M MHBIX 00s3arenbcTB PecryOmmkm»

Yacte 3 yka3zaHHOM CTaThW MPOBO3IIIAIIAET BEPXOBEHCTBO MEXKIYHAPOIHOTO IpaBa, BBIACISS B
KauecTBE TPUOPHUTETa BEPXOBEHCTBO MEXKIYHAPOIHBIX JOTOBOPOB, W APTUKYIHPYS €ro
CIIEMYIOIUM 00pa3oM:

«MexIyHapoaHbIe JTOTOBOPHI, paTU(UIMpOBaHHBIE PecnyOinKoi, UMEIOT MPUOPUTET Tepen ee
3aKOHAaMH M TPUMEHSIIOTCS HENOCPEICTBEHHO, KpOME CIIydaeB, KOIrJa W3 MEXIYHapOIAHOTO
JI0TOBOpA CIENYET, YTO JUI €ro MPUMEHEHHs TpeOyeTcsl U3AaHue 3aKoHa».

Cratbst 20 KOHCTUTYIIMM TapaHTHUPYeT KakJOMYy IpaBO CBOOOAY CJIOBAa M TBOPYECTBA, a TaK¥kKe
yCTaHABIMBAaET  3ampeT IeH3ypbl. Kpome Toro, o0o3Ha4YeHHast CTaThs MPOBO3IJIAMIACT IPABO
KaKIOro CBOOOAHO TMOJIydaThb M PACIpOCTPaHATh HHQPOPMALHMIO JHOOBIM, HE 3ampeuieHHBIM
3aKOHOM CIIOCOOOM.

CBobOosa BeIpaKeHHs] MHEHUS rapaHTtupyercs u pasnudyabiMu nokymentamu OBCE, cormacue c
KOTOpbIMH BbIpazui Kazaxcras, TaKUMH KaK 3aKIIOYHUTEIbHBIA aKT OOIIeeBpOIEeHCKOro
coBemaHuss B XENbCHHKH, ° 3aKIIOUMTENbHBI  JOKYMEHT KOIEHTareHCKOTO — COBEIIAHHMS
Kondepenuun OBCE mo uenoBeueckomMy mu3MepeHHio,”’ IlapikcKas XapTus, COIVIACOBaHHAs
B 1990 rony, % 3akmounrtensHBIi TOKYMEHT BCTpeuH Ha BHICIIEM ypoBHe B pamkax OBCE

8 3akmountenbHelii  akT CoBemaHus 1o Oe3omacHOCTH U coTpyauuuecTBy B Empome, Xenscuuku, 1 asrycr 1975 rona.
CM. TeKCT Ha DPYCCKOM fA3bIKE€ B M3BJICUCHHAX, KacAIOLIMXCA CBOOOABI BBIPAKEHHS MHEHMH Ha caiite [IpeacraBurens
OBCE o Bompocam cBo6oasr CMU mo angpecy: http://www.osce.org/publications/rfm/2003/10/12253_108_ru.pdf.

o Komnenrarenckoe cosemanne Kongepenmun OBCE mo denosedeckomy m3mepenuto, uionb 1990 roma. Cwm., B wacTHOCTH,
nyaktel 9.1 u 10.1 Ha pycckom 3. Ha caiite bropo Ilpencrasurens OBCE no Bonpocam cBo6oxst CMU:
http://www.osce.org/publications/rfm/2003/10/12253_108_ru.pdf.

10 IMapmxckast xaptust st HoBoM EBponbl. Berpeua Ha BricmeMm ypoBue B pamkax OBCE, nHos6ps 1990 roma. Cwm.

Ha  pycckoM 3. Ha caiite bropo  IlpexcraBurens OBCE mo  Bompocam  cBobomer  CMU:
http://www.osce.org/publications/rfm/2003/10/12253_108_ru.pdf.
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B bymanemre B 1994 rony, * Jlekmapanus BcTpeun Ha BbicmieM ypoBHe B pamkax OBCE B
Crambyme.? Ilapmxckas XapTHsi, B YaCTHOCTH, IJIACHT:

«JleMokpaTusi SIBISETCA HaWIydllled TrapaHThed CcBOOOJBI BBIPAKEHHUS CBOEro MHEHUS,
TEPIUMOCTH 10 OTHOLICHHIO KO BCEM IpyMraM B OOILIECTBE M PABEHCTBA BO3MOXHOCTEH IS

KKJOTO 4YelloBeKa... MBI MOATBEpKIaeM, dYTO 0€3 KaKOW-TH00 MUCKPUMHHAIIMHM KaXKIIbIi
YellOBeK HMMEET NpPaBO Ha CBOOOJY MBICITH, COBECTH, pPEIUTHH U YOEXJeHui, CcBOOOIY
BBIPQKEHUSI CBOETO MHEHHS, CBOOOJY acCOIMallii W MHPHBIX COOpaHHi, cBOOOTY

nepeaBuKeHU (...)»
AHaJNoruyHoe 3asiBJICHUE COJICPKUTCS B CramOynbckoi XapTUU  €BPONEHUCKOMN
6e3onacaoctu OBCE:

«MpbI  [rocymapcTBa-y4acTHHUKH)| BHOBb  IOJATBEPIKIAAEM 3HAYCHHE HE3aBUCHMBIX
CPEICTB MaccoBOM HH(pOpMAIMM M CBOOOJHOTO IMOTOKAa HH(OpMAINH, a TakXe JocTyna
00IIIeCTBEHHOCTH K WH(GOpMAITUH. Mpg1 00s13yeMcsl IPUHATH BCE HEOOXOAMMBIC MEPHI IS

o0ecrieyeHnss OCHOBHBIX YCIIOBHH Ui (YHKIIMOHUPOBAHUS CBOOOAHBIX M He3aBUcUMbIX CMU u
OCCIPENATCTBEHHOT0 TPAHCTPAHUYHOTO U BHYTPHIOCYJAPCTBEHHOTO IIOTOKAa HWH(OpMaInH,
KOTOPBII MBI pacCMaTpuBaeM KakK CYIIECTBEHHYIO COCTAaBISIONIYIO JIFOOOTO JIEMOKPAaTUYECKOTrO,
CBOOOJIHOTO M OTKPBITOTO OOIIIeCTBa.

MexayHapo/Hble OpraHU3alliH, HMX OpraHbl M MEXJAYHApOJIHBIE CYIbl SICHO YKa3bIBAaIOT, YTO
IIpaBO Ha CBOOOAY BBIPQXKEHHUS MHEHUA U CBOOOAY HH(pOpMAnUM SBISETCS OOHUM U3
BAKHEWILNX IIPAB YEIOBEKA. Ha cBoeii camoii nepBoii ceccun B 1946 rony I'enepanbHas
Accambies Opranmsaimn  O6GbemuHeHHBIX Hanmii  npumsima  pesomomuio 59 (1), B
KOTOpasi, Kacasch cBOOOABI MH(OPMAIUH, TIIACUT:

«CBoboga wHpopMauu siBisgeTcs (GyHIaMEHTAIbHBIM IPAaBOM YeJOBEKa W KPHUTEPUEM BCEX
OCTaJIbHBIX cB0O0OI, KOTOPBIM ITOCBSIIIEHA nesteabHoCTh  OpraHu3anuu
OObennueHHbIX Haruii».

[Toxg cBoGomO¥ MH(pOpMaNMK B JAaHHON W BO BCEX MOCIEAYIONMUX PE30JIONMAX BBICHIUN OpraH
OOH nonuman «IpaBO MOBCEMECTHO M OECHpPEnsTCTBEHHO IepeaaBaTb U ONMYOJIMKOBHIBATH
MH(GOPMAIIMOHHBIE CBEICHHUS» BO UMS MHpa M MHPOBOro mporpecca. (OCHOBHBIM MPHHIIUIIOM
cBOOONbI MH(pOpPMANMK ¢ TOYKK 3peHus HTor peszomonnn OOH «iBiseTcs MopayibHas
00s13aHHOCTh CTPEMHTBCS K BBISBICHUIO OOBEKTUBHBIX (AKTOB M K PaclpOCTPAHEHUIO
uHpopMarmu Oe3 3IOCTHBIX Hamepenwit». Kak BugHo wu3 pesomormu 59 (I),  cBobGoma
BBIPQ)KCHUST MHEHHMS HMEET OCHOBOIOJAraroiiee 3HaueHHe cama Mo cebe, a TakkKe CIYXKHUT
OCHOBOM /ISl OCYILIECTBJICHUS BCEX APYTUX IPaB.

1 Ha nyru x noqymHHOMY MapTHEPCTBY B HOBYIO 310XY. BeTpeda Ha BricieMm ypoBHe B pamkax OBCE, bynanemr,
1994 rox, myaxter 36—-38. Cm. Ha pycckoMm s13. Ha caiite Bropo IIpencrasutenss OBCE mo Bonpocam cBobonsr CMU:
http://www.osce.org/publications/rfm/2003/10/12253_108_ru.pdf.

12 Bcerpeua na Beiciem yposHe B pamkax OBCE B Ctambyne, 1999 ron, mynkr 27. Cm. Taxke IMyHKT 26 XapTuu
eBpoIeiickoi 6e30macHOCTH, MPUHSATON Ha TOH ke BcTpede. TeKcT Ha pyccKoM s13. Ha caiite bropo IIpencraBurens
OBCE 1o Bonpocam cBo6oast CMU: http://www.osce.org/publications/rfm/2003/10/12253_108_ru.pdf.

Opranmsarus  O0beaunenHpix Hauwmit. Illectpaecsat mnsaroe mieHapHoe 3acemanue, 14 nexabps 1946 r.
OduuuanbHplii TEKCT Ha pPYCCKOM si3bike  omybnukoBan Ha caiite OOH mo  axpecy: http://daccess-
ods.un.org/access.nsf/Get?OpenAgent&DS=A/RES/59()&Lang=R&Area=RESOLUTION
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DTO HAIUIO OTPaKEHHE W B PEIICHUSAX CYAOB IO mpaBaMm deioBeka. Hampumep, Komurer (¢ 3
anpenst 2006 roga — Comer) Opranmzanmu OObenuHeHHBIX Hamwii mo mpaBam uenoBeka —
opraH, CO3JaHHBIi B KadeCcTBE BCIOMOraTelbHOro opraHa [eHepambHOW Accambien s
ocyIecTBIeHUsT Haa3opa 3a codmonenuem MIIITII, — onpenenui:

«[IpaBo Ha cBOOOAY BBIp@KEHUS MHEHHS HMMeeT BaXKHeWllee 3HAYeHHWE B  JIOOOM
JIeMOKpaTHyeckoM ofmecTBe». ™

3asBIEHUSAMH TaKOTO pPOJia W300WMIYIOT TPEUEACHTHBIC pENICHUs CyIOB M TPUOYHAJOB TIO
npaBaM 4esioBeKa. EBpomneickuil cya mo mpaBaM 4ejoBeKa, HalpuUMep, MOJYEPKHYT B OJHOM M3
CBOMX pemieHuid, uTo "[c]B0OONA BBIpAXKCHHS MHCHHUS SBJSICTCS OJHOM W3 OCHOBHBIX
COCTABIIAIONINX [IEMOKPAaTHYECKOr0]| 0OIIecTBa U HCOOXOAUMBIM YCIIOBHEM IS €0 Mporpecca,
a Tak)Ke Il Pa3BUTHS KaXIIOTO genoseka™.'® Kak oTMeuaercs B 5TOM IOJIOKEHHH, cBOOOIA
BBIp@XCHUSI MHECHHSI IMEET OCHOBOIIOJIararoiiee 3HadyeHHe Kak cama 1o cebe, Tak U B KayeCTBE
OCHOBBI IJId BCEX ,Z[I)YI‘I/IX HpaB YCJIOBCKA. HOHHOHGHHa}I ,Z[GMOKpaTI/IH BO3MO>XHA TOJIBKO B
oOmecTBax, TJe JONMYCKAaeTCsd W TapaHTUPYeTCs CBOOOMHBIA MOTOK HMH(POPMAIMH U UJICH.
HOMI/IMO 9TOTO, CBO60,Z[a Bblpa)KeHI/I}I MHCHUSI UMECT pemafomee 3HAUYCHUC IJId BBISIBJIICHUA U
M300JTMYCHUST HAPYIIIEHUH MpaB YesloBeKa B OOPhOBI C TAKUMH HAPYIICHUSIMHU.

I'apantuss ~ cBOOOABI  BBIPAXKEHMS ~ MHEHHA  OCOOEHHO  BakHa  NPUMEHUTEIBHO K
cpencTBaM maccoBoil uH(popmanuu.  EBpomeiickuii cyn mo mpaBam yenoBeKa HEU3MEHHO

MOAYEPKUBACT "HCKIIOUHTENBHYIO POJh IIPECChl B IPABOBOM rocymapcrae.™

B nipopoimkeHnre 3TOM MBICIIH CYl OTMEYAET:

«CBoOoja meyaTtu JaeT OOIIECTBEHHOCTH HENPEeB30WICHHBIH HMHCTPYMEHT, IO3BOJISIOIIUN el
3HAaKOMHUTHCS CO CBOMMH ITOJUTUYECKUMH JIUIEPAMH W IIOJy4aTh HpEACTaBICHHE 00 MX HUACAX H
MO3UIMAX. B 4acTHOCTH, OHA IMO3BOJIET MOJIUTHUKAM Pa3MBIIUIATh M BBICKA3bIBATh CBOIO TOUKY
3peHHsI TI0 BOMpOcaM, 3a00TAIMIMM OOIIECTBEHHOE MHEHME, TaKUM O00pa3oM, BCE IOJIY4aroT
BO3MOKHOCTh Y4YacCTBOBaTh B CBOOOJHOHM IOJUTHYECKOW IUCKYCCHUH, KOTOpas HaXOIUTCS B
CaMOM LIEHTpE KOHIEHINH JeMOKPAaTHUECKOro ofmecTa».t’

K Tomy xe cBobomubie CMMU, kak momuepkuBan Komurter Opranmzanuu OObeIWHEHHBIX
Hamuit mo nmpaBam 4esoBeka, UTPaOT CYIIECTBEHHYIO POJIb B MOJIUTHYECKOM IPOIIECCE:

«CBoOoaHBI 00MeH wuHpopManuell M MHEHUSMHU IO TOCYAAPCTBEHHBIM U MOJUTHYECKUM
BOIIPOCAM MEXIy TpaKIaHaMH, KaHAWIATaMHU ¥ W30paHHBIMU MPEICTABUTEIISIMU HMEET

14 Jeno «JIp> Xyu ITak mporuB Pecnyonmukun Kopeu» (Tae-Hoon Park v. Republic of Korea, 20 October 1998,
Communication No. 628/1995, para. 10.3).

15 Jeno “Xenmucaiin nporus CoenunenHoro Koponescrsa» (Handyside v. the United Kingdom, 7 December 1976,
Application No. 5493/72, para. 49). Tekcr pelueHHsl Ha aHTIMACKOM s3bIKE JOCTYIEH Ha caiite EBpomeiickoro cyma
0 TpaBaM YejioBeka no aapecy: http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-57499.

16 Ieno "Torbep Toprepcon nporus Wcmanguu" (Thorgeir Thorgeirson v. Iceland, 25 June 1992, Application No.
13778/88, para. 63). TekcT pelicHHs Ha aHIIMICKOM sI3bIKE JOCTYIICH Ha caiite EBporeiickoro cyiaa Mo mnpaBaM 4yeloBeKa
o azpecy: http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-57795

Y Ileno "Kacremnc npotus Mcmanun” (Castells v. Spain, 24 April 1992, Application No. 11798/85, para. 43). TekcT pewcHus
Ha AHTIIHHCKOM SI3BIKC JAOCTYIICH Ha caiite EBpOHeﬁCKOI‘O cyaa o IpaBaM YCJIOBCKa mo a/:[pecy:
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-57772.
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HCKJTIOYUTENIPHO BaXKHOE 3HAYCHHE. OTO MpeamojiaracT cBoOOaHYHO medaTh u apyrue CMU,
MMEIOIINE BO3MOXKHOCTH BBICKA3bIBAThCSI IO BOMpOCaM OOILIECTBEHHOW 3HAauMMOCTH 0e3
LIEH3YPHI WM OTPAHUYEHUI ¥ HHYOPMHPOBATH OOIIECTBEHHOE MHEHMEY,

EBponeickuil cyn IO IpaBaM 4YeEIOBEKA TAKXKE 3asiBIIAI, yro Ha CMMU nexur o6s13aHHOCTD
pacmpocTpaHeHusi HHPOPMAIUA M UACH, KacaloImuxcs BceX chep 00mEeCTBeHHBIX HHTEPECOB:

XoTs mpecca M HE JOJDKHA MPECTYNaTh TPAHUIIBI, YCTAHOBICHHBIC Uil  [3alUTHIl MHTEPECOB,
u3nokeHHBIX B cratbe 10(2) ]... Ha Hee, TeM He MeHee,  BO3JIOKEHA MHCCHSA I10
pacipocTpaHeHnto WHGOPMAIMKU W UIEH, MPECTABISIONIMX OOIIECTBEHHBI WHTEPEC, €Clu Ha
npecce JIEKUT 3a7ada paclpoCTPaHsITh TaKylo WH()OPMAIMIO M WICH, TO OOMIECTBEHHOCTH, CO
CBOEH CTOPOHBI, UMEET MPaBO Ha WX MMOJydeHHe. B MPOTHBHOM ciIydae mpecca He CMOorja Obl
BBITIOJIHATH CBOIO OCHOBHYIO (DYHKIJMIO «CTOPOKEBOTO ICa OOIIECTBEHHBIX MHTEPECOBY, ™

1.2. Orpannyenusi cB0001bl BbIPAKEHUS MHEHUS

[IpaBo Ha cBOOOJY BBIpOKEHHUS MHEHHS HE SIBJseTCS aOCOIIOTHBIM: B OIPEIECICHHBIX U
HEMHOTOYHCIICHHBIX OOCTOSITEIbCTBAX OHO MOJKET IOJABEprarhcsi orpaHuueHusiM. OnHako B
CHJIy OCHOBOIIOJIATAIOLIEr0 XapakTepa 3TOr0 IpaBa OTPAHUYECHMS JOJKHBI ObITh TOYHBIMU

1 YETKO ONPEJEICHHBIMU B COOTBETCTBUM C MPHUHIMIIAMU MPABOBOIO rocyaapcra. boiee Toro,
OrpaHHUYCHUA OOJIKHBI IMPECICAO0BATH 3dKOHHBIC LCIIH, mpaBO Ha CBOGOI[y BBIPpAKCHUA MHCHUA
HE MOXET OBITh OTPAHMYEHO TOJIKO H3-32 TOTO, YTO KAaKOE-TO KOHKPETHOE 3asBICHUE WIU
BBIPAKEHUE  paccMaTpuBaeTcs KaKk  OCKOpOHUTEIbHOE WIL  TOTOMY, YTO  OHO
MOJIBEPraeT COMHEHUIO TPU3HAHHBIC  JIOTMBI. EBporneiickuii  cyn 1o mpaBaMm  4YelOBEKa
MNOAYCPKHYJ, YTO UMCHHO TAaKUC 3a4BJICHUA ,Z[OCTOI\/'IHBI 3alllUThI:

«[CBoOOMa BBIpaXKCHHsS MHEHHS| NPUMEHMMAa HE TONBKO K “mHopMaruu” wim “umesm”,
KOTOPBIE BCTPEYAIOTCS OJIArOCKIOHHO WMJIM paccMaTpUBAIOTCA Kak 0e300uaHbIe OO
HeﬁTpaﬂBHBIe, HO U B OTHOILICHHUHU TCX, KOTOPLIC 3aC€BAIOT, MIMIOKUPYIOT UJIN 6GCHOKO5IT
TOCyIapCTBO WM KaKylo-THOO YacTb HaceJICHHUS. TakoBbl TpeOOBaHUS IUIIOPATU3IMA,

TEpPHUMOCTH U Iubepatn3Ma, 6e3 KOTOphIX HET "IeMOKpaTHIeckoro obmectsa’».2

B craree 19(3) MIITTIIT ycraHOBIIEHBI YETKHE MPEAEibl, B KOTOPBIX JOIMYCTHMBI 3aKOHHBIC
OrpaHHU4YCHUA CBO60,Z[I>I BBIPpAKCHUA MHCHHA. Oumna riacur:

18 o
3ameuanue obmero mopsaka Ne 25 Komurera Opranmsanmu OObenuHeHHBIX Haruii mo mpaBaM denoBeka, 12

uronst 1996 roga.

9 cm neno "Kacremnc nporus Hcenanun" (Castells v. Spain, note 25, para. 43); «'O6cepsep” u "Tapauan” npoTus

Coenunennoro Kopomescrea» (The Observer and Guardian v. UK, 26 November 1991, Application No. 13585/88, para. 59);
u «'Cangu taiimc" nporuB CoeamHennoro Koponesctsa (II)» (The Sunday Times v. UK (II), 26
November 1991, Application No. 13166/87, para. 65).

20 Heno "Xenaucaiin nporus Coenunennoro Koponescrsa” (Handyside v. the United Kingdom, 7 December 1976,
Application No. 5493/72, na. 49).
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[Tosb30BaHKME TPETYCMOTPEHHBIMU B IMYHKTE 2 HACTOSIMICH CTaThH MpaBaMH HajlaracT 0coObIe
00s13aHHOCTH U OCOOYI0 OTBETCTBEHHOCTh.  OHO MOXET OBITh,  CIIEJIOBATEIHHO, COIPSIKEHO C
HEKOTOPBIMH OTPAHHYCHUSAMH, KOTOpBIC, OJHAKO, IO/DKHBI OBITh YCTAHOBJICHBI 3aKOHOM U
SIBIIAITHCST HEOOXOJUMBIMH.

a) U1l yBOKEHUSI MIPaB U pelyTalluu JPYTUX JIUII;

0) a1 OXpaHbl TOCYAAPCTBCHHON 0€30MaCHOCTH, OOIIECTBCHHOIO MOPSAKA, 3I0POBBS HIH
HpaBCTBeHHOCTI/I HACCJIICHUS.

Cratbst 10 ECITY (wacts 2) riacut: «OCyYIIECTBICHUE 3THUX CBOOOJ, Hajararoiiee 00sS3aHHOCTH
U OTBETCTBEHHOCTh, MOXKET OBITH COMPSIKEHO C OMpeAeNICHHBIMU (OPMATBHOCTSAMH, YCIOBUSIMH,
OTpaHUYCHUSIMH WM CAaHKIMSAMH, KOTOpBIE IPEIyCMOTPEHBI 3aKOHOM U HEOOXOIWMBI B
JEMOKPAaTHYECKOM OOIIECTBE B HMHTEpPECax HAIMOHAILHOW OE€30MacHOCTH, TEePPUTOPUATHLHOM
[IEJIOCTHOCTH WJIM OOINECTBEHHOTO TIOPSIKA, B IENAX NPEAOTBPALICHHUS OECHOPSIKOB WIIH
MPECTYIUICHUH, JJIsI OXPAHbI 3J0POBbS U HPABCTBEHHOCTH, 3alUTHI PEMyTAllUUA WU MPaB IPYrUX
JWI, TPEAOTBpALICHUs  pa3riamieHus  HWHQOpManuy, TOJYy4eHHOW  KOH(HICHIIMAILHO,
WM 00ecCIIeYeHUs] aBTOPUTETA U OSCIIPUCTPACTHOCTH TPABOCYIHSI ».

DTO HMHTEPIPETHPYETCS] KaK YCTAHOBJICHUE TPOWCTBEHHOTO KpPUTEPHs, TPEOYIOIIEro, YTOOBI
naro0ble OorpaHndeHus ObuM 1) TpeAnucaHbl 3aKOHOM, 2) MPECcieAOBAM 3aKOHHYIO LeNb U 3)
OBLTM HEOOXOIUMBIMU B JIGMOKPATHYECKOM OOIIIECTBE.

OTO O3HA4YaeT, YTO pacCIUIBIBYATHIE WM HEYETKO C(HOPMYIUPOBAHHBIE OrPAaHUYCHHS WU
OrpaHUYEHMUS, OCTaBJISIIOILIME YPE3MEPHYIO CBOOOAY ACUCTBHM ISl UCMIOJHUTEIBHON BJIACTH,
HECOBMECTHMBI C IPAaBOM Ha CBOOOAY BBIpaKEHHUS MHEHUSI.

BMmemaTenbcTBO OIDKHO TMpecieoBaTh OJHY W3 Leed, mepedrcieHHbIX B ctathe 19(3); aToT
[IEPEYCHB SBIISCTCS UCYEPNBIBAIOIIUM, W, CIEHOBATEIbHO, HMHOE BMEIIATEILCTBO IPEACTABIIAET

coboit Hapymenue crtatbu 19. BMemaTenscTBO  TOIDKHO — OBITH "HeoOXoAUMBIM"
IUIA OOCTIDKEHUS OmHOM w3 Atux neineil. CiaoBo "HeoOXOMMUMBIA' B JAaHHOM KOHTEKCTE HMEET
ocoboe 3HaueHne. OHO O3HAYaET, YTO JUIsi BMEIIATENhCTBA  JIOJDKHA CYIIECTBOBATH
"HacymHas OOIECTBEHHAs MOTPeOHOCT” %'  UTO NPHYMHBL,  NPUBOJMMBIE TOCYIAPCTBOM
B KadyecTBe OOOCHOBAHUS BMEIIATEIHCTBA, IIOJKHBI OBITH "OTHOCSAIIIUMHUCS K ACTY H
JOCTaTOYHBIMH' ¥ YTO TOCYJAapCTBO JOJDKHO TIOKa3aTh, YTO BMEMIATEIECTBO COpPa3MepHO
pecielyeMon LeTIH. Kak 3asBun Komurer mo mnpaBam deloBeka, 'TpeOOBaHHE O

HEOOXOIMMOCTH TPEAINOoaracT Halu4yhe SJIEMEHTa COpPa3MEPHOCTH B TOM CMEICIE, YTO
MaciiTad OrpaHu4eHHs CBOOOIBI BBIPAKCHUS MHEHUS JOJKEH OBITh COpasMEpPHBIM C TOU
LIEHHOCTbIO, Ha 3alllUTy KOTOPOW HampaBJICHO

JTaHHOE orpaHquHHe".22

B »sroit cBszm HeoOxommmo oTMeTutTh, 4to KoHcTuTynms Pecnyonumkm Kazaxcran Ttakke
YCTaHABJIMBAET KPUTEPUU OTPAHUYCHHUS IIPAaB U CBOOOI UEIOBEKA U IPAXKITAHNHA, B LIETIOM,

2w, Hanpumep, neio "Xpuko nporus Crnosakuu" (Hrico v. Slovakia, 27 July 2004, Application No. 41498/99, para. 40).
TeKCT pelieHus] Ha aHIIIMHCKOM s3bIKE JOCTYICH Ha caiite EBporeiickoro cyaa o mpaBam 4esoBeKa 110 aJpecy.
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-61930.

*? Pemenne Komurera OOH mo npasam 4esioBeka 1o aeny "Padasne Mapkum g Mopauun nporus Axrossr” (note
31, para. 6.8).
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COOTBETCTBYIOIIIME CHUCTEME, MPHUHATOW B MEXAYHAPOJHOM TMpaBe, HO HMEKOIIHE CBOIO
cnenuduky. OcHoBHOM 3akoH Kazaxcrana B cratbe 39 pasnmenseT mpaBa 4YelIOBEKa Ha JBE
kareropud. OTHOCSIIMECS K TEpBOM KaTeropuu IMpaBa HE MOTYT OBbITh OrpaHUYEHBl HHU
pH Kakux oOcrositenbcTBax. CB0OO/MA BBIPRKCHHS CIIOBA MOKET IOABEPTaThCS OTPAHHYCHHSIM
pH COOTIOIEHUH CIENYIOIUX UMIIEPATUBHBIX TPEOOBaHMN K BBOJUMBIM OI'PAaHUYCHUSM:

1) Takwue orpaHWuYCHHS MOTYT YCTAHABJIMBATHCS HUCKITIOUMTEIBHO 3aKOHAMHU

2) OrpaHudeHHss MOTYT YCTAQHABIMBATbCA B  CICAYIOMIMX  [ENSAX:  3aIIUTHI
KOHCTUTYIIHOHHOTO  CTPOsi, OXpaHbl OOIIECTBEHHOTO IMOpsAIKAa, MpaB U CBOOOJ
YeJI0BEKA, 3JJ0POBbS U HPABCTBEHHOCTH HACEJICHUS.

3) BBoauMbie OrpaHUYEHUS TODKHBI OBITH COPa3MEPHBIMU YKA3aHHBIM BBIIIE IIEIISM.

4) OrpaHHYeHHUS HHU B KOEM CIIydae HE MOT'YT HOCHTh MOJUTHYECKUIT XapakTep.

Yacts 3 cratbu 20 KOHCTUTYIIMH TPUMEHUTEIBHO K CBOOO/IE CIIOBA BBOJMT TEPEUEHb
TCX OI‘pElHI’I‘IGHHﬁ, KOTOpBIG MOI‘YT YCTaHaB.HI/IBaTBCH B OTHOLLICHUUA peaﬂﬂ3aunn
JTAHHOW KOHCTUTYLIMOHHOW IEHHOCTH:

«He momyckaroTcs mponaraHja Wiy aruTalys HaCWIIBCTBEHHOTO M3MEHEHHUS KOHCTUTYLHOHHOTO
CTpOsl, HapyLIEHHUs] LEJIOCTHOCTH PecmyOnuku, mnoapbiBa OE30MAaCHOCTH TOCYAApCTBa, BOMHBI,
COLIMAJILHOTO, pacoBOro, HaLMOHAIBHOTIO, PEIUTHO3HOTO, COCIIOBHOTO M POJOBOIO
IIPEBOCXOJICTBA, 4 TAKXKE KYJIbTa )KECTOKOCTH W HACUIIUS».

IIpu onpepeneHMM TeX KOHCTUTYLIMOHHO-IIPABOBBIX PaMOK, B Ipelesiax KOTOPBIX JOJDKHA
(dbopmMHupoBaThbCa 3aKOHOJATENIbHAs 0a3a W MPaBONPUMEHHUTEIbHAS NpaKTUKa, HEOOXOAMMO B
00s13aTeIbHOM MOpsKE NMPUHUMATh BO BHUMaHHe HopMy cTatbu 21 Koncrutynum Kazaxcrana B
COOTBETCTBUU C YKA3aHHOW HOPMOM, «IE€TCTBO HAXOIUTCA IOJ 3aIIUTON rocyaapcrBa». Takxke
yKa3aHHas HOpMa TOBOPUT O TOM, 4YTO 3a00Ta O JETAX M HX BOCIHMTAHUE «IBISAIOTCS
€CTECTBEHHBIM IPABOM U 00S3aHHOCTBIO POAUTEINEH ».

1.3. PerygupoBaHue JocTyna Jereidi K uHHpopMAamuMM W 3alUTHLI JeTell  oOT
BpeaHoil MHpopManuu

O0beM  MEXIyHApOIHO-NPABOBOTO PETyIUPOBAaHUSA IpaB JeTell BechMa KOMIIAKT€H, OH He
COJICPXKHT CYIIECTBEHHOTO 00bEeMa JIOKYMEHTOB, CHEIMAJIbHO IMOCBSIICHHBIX IMpaBy peOeHKa Ha
nojiyueHue uWHGOpPMalLMKM M Ha 3alIUTy OT BpeaHOW uHGOpMauuu. IDTO CBA3AHO C TEM,
4yTO 0a30BbIe JOKYMEHTHI,  MIPOBO3MJIALIAIONIME UM TapaHTHUPYIOUIME  IpaBa BCeX JIIOJCH,
HE3aBUCHUMO OT BO3pPACTa, MPUMEHSIOTCS U K JIETSM.

OnHako HEKOTOpbIe crenu(pUYEecKue PperyisiTopbl OTHOIIEHHH B WHGOpPMAIMOHHON cdepe

MEXIYHAPOAHBIM IPAaBOM YCTAHOBJIEHbl. OJHMM W3 MEPBBIX MEXIYHAPOJIHBIX JOKYMEHTOB,
KOTOpBI OBUI CKOHLIEHTPUPOBAaH KMEHHO Ha 3allUTe MpaB U MHTEPECOB JETEH,
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crana Jexnapanus 1npaB peOenka, npuHstas [emepanproii Accambneeii OOH.?  Jlauuwiit
JOKYMEHT COJEpPXHUT JIMLIb OOLIMEe MPHHIMIIBL, KOTOpble MPHU3HAIOTCA TOCYAapCTBaMH,
NOAJACPKUBAOIUMU JleKnapalnio, M pealu3yloTcsi B HAIMOHAJIBHOM 3aKOHOJATEIbCTBE. B
KOHTEKCTE pacCMaTpUBaeMON TEMAaTHUKH Ba)XKHO OTMETHTh MNPUHUUI 2 JAaHHOTO JOKY
MEHTa, KOTOPBIH cHhOpMYyITHpPOBAH CIEAYIOIMIUM 00pa3oMm:

«Pe0eHKy 3aKOHOM U JPYTUMHU CPEICTBaMHU JIOJDKHA OBITH OOECIedeHa cCrienuanbHas 3alluTa U
MPEIOCTABIICHBl BO3MOXKHOCTH M OJIaTONPHUSATHBIC YCJIOBHS, KOTOpPBIC TIO3BOJSUIM OBl €My
pa3BuBaThCs (U3MUYECKH, YMCTBEHHO, HPABCTBEHHO, JIYXOBHO M B COLMAJIbHOM OTHOIICHHUH
3I0POBBIM M HOPMAJLHBIM ITYTEM U B YCIOBUSX CBOOOMBI M MOCTOMHCTBA. [Ipm m3manuu c 3TOM
I[EIbI0 3aKOHOB TJIAaBHBIM COOOpaKeHHWEM JOJKHO OBITh HawIydllee OOeCIeYeHHe HHTEPECOB
pebGeHka».

PazButue mnpUHLMIIOB, 3al0KEHHBIX B Jleknapanuu, OBUIO OCYIIECTBICHO TpPU TNPHHATHH
Konpenmuu o npasax pebenka 20 HosOps 1989 roma,®* xoropas 3a BceoObeMmOmuil XapakTep
perynupoBaHusl IpaB peOeHKa Moydmia Heo(UIMaIbHOe Ha3BaHUE «BCEMHUPHOW KOHCTHUTYIIUH
npaB pebenka». Kazaxcran mpucoenuHwics K ykazaHHoW KoHBeHuuu, paTuguuupoBaB ee B
1994 rony.

Yactes 1 Crateu 13 KoHBeHIIMU ompenemnseT mpaBo HAa BhIpAXKEHUE MHEHHUS peOeHKA CIIeTYIOIUM
obpazom:

«1. PebeHok mmeeT mpaBo CBOOOJHO BBIpaXKaThb CBOE€ MHEHHE, 3TO MPABO BKIOYAET CBOOOIY
UCKaTh, MOJYy4aTh M MepeaaBaTh MH(OpMaIUIO M MIEH JIF0OOro poja, HE3aBUCHUMO OT IPAHULI, B
YCTHOM, NHCHMEHHOW WM me4yaTHOM Qopme, B (opMe mnpousBeneHHH HMCKYCCTBa WU C
MTOMOIIIBIO APYTHX CPEJACTB IO BHIOOPY peOeHKa».

Bropas uyacTh mpHBENCHHON CTaThbM YKa3blBAaeT, YTO CBOOOJA BBIPAKEHHUS MHEHHSI MOXKET OBbITh
OrpaHUYEHa JUIsl JOCTHXKEHHS OHOM M3 CIENYIOIMMX 1eneil: Ui yBaXKeHUs IpaB U penyTanuu
APYrux JIML, WIN JUI1 OXPaHbl TOCYAApCTBEHHON 0€30I1aCHOCTH, WM OOLIECTBEHHOrO MOpsAKa,
WIH 310pPOBbSI WJIM HPAaBCTBEHHOCTH HaCEJICHUSI.

ITpu »TOoM monoxkeHust KOHBEHIIMM OTIAEIBHO BBIACNSAIOT POJIb POAWUTENIEH M MHBIX 3aKOHHBIX
npeacraBuTeniell peOeHKa B OCYIIECTBICHWHM WM CBOMX IIpaB, YKa3blBas Ha 3TO B craThe 18
nokymeHTa. IlepBas 4acTh yka3aHHOM CTaTbM MPOBO3IJIAIIAET B KAYECTBE OCHOBHOIO IMPHUHIIMIIAL
POIUTENN M 3aKOHHBIE OMEKYHBbl «HECYT OCHOBHYIO OTBETCTBEHHOCTb 32 BOCHHTAHUE U PAa3BUTHUE
pebenka. Hanmmydimme uHTEepechl pedeHKa SBISIIOTCS MPEAMETOM X OCHOBHOM 3a00ThI». Poib ke
rocyaapcTBa B 3TOM BOINpOCE SBJISIETCS OrPAaHUYEHHOW: 4YacTh BTOpas IMPHUBEIECHHON CTaTbu
YCTAHABIMBAET OOS3aHHOCTh TOCYNAPCTB-YYaCTHUKOB B IE€NAX TapaHTUUM U COJCHCTBHUS
OCYIIECTBICHUIO TIpaB, M3JIOKEHHBIX B KOHBEHIMM, OKa3bIBaTh pPOAUTENSIM M 3aKOHHBIM
ONEKYHAM <«HaJUIeXKAlyl0 IOMOIIb B BBIIOJIHEHUU MMM CBOMX OOSI3aHHOCTEH IO BOCHUTAHHIO
eTen».

2 IMpunsita 20.11.1959 Pesomormeit 1386 (XI1V) Ha 841-om mueHapHoMm 3acemanuu ['enepanbHoit AccambGien OOH.
CM. HONHBIH 0pUIHATBHBIA TEKCT Ha pyCCKOM si3bike Ha caiite OOH:
http://www.un.org/ru/documents/decl_conv/declarations/childdec.shtml

24 Mpunsta 20.11.1989 Pesomonueii 44/25 Tenepanpuoit Accambneeit OOH, CM. monHbI OQHUIMATBHBIA TEKCT HA PYCCKOM
s3bike Ha caiite OOH: http://www.un.org/ru/documents/decl_conv/conventions/childcon.shtml.
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KiroueBbIM MOJIOKEHUEM KOHBGHHI/II/I JJIs1 TIOHHUMaHU s BO3MOXKHOCTEU OrpaHHU4YCHUA 060p0Ta
uHbOpMalMK B LENAX 3aIIUTHI AeTeil sBisercs ee cTarbd 17. OHa moauepKUBaeT BaXKHYIO POJIb
CpeacTB MaccoBOM HH(MOpMaMM M KOHIEHTPUPYETCS Ha TMOOIIPEHHH JOoCTyna pebeHka K
uHpopMallU¥ M MaTepuaigaM U3 Pa3IMYHbIX HAIMOHANBHBIX U MEXKIYHApPOJHBIX HCTOYHUKOB,
OCOOCHHO K TakuM HHPOpPMAIMU M MaTepuansaM, KOTOpble HampaBleHbl Ha COJACHCTBUE
COLMAIIBHOMY, JTYXOBHOMY M MOpPaJIbHOMY OJIaromojy4uio, a Takke 3J0pOBOMY (PH3HMYECKOMY U
MICUXWYECKOMY pa3BUTHIO peOeHka. B aTux mensx rocymapcrBa-ydacTHUKH Toompsitor CMU k
pacnpoCTpaHEHUIO TMOJe3HON miid pebeHka HWHGOpMalUMU, MEXKIYyHApOJHOE COTPYAHHYECTBO B
00JIaCTH TOATOTOBKU W PACHPOCTPAHEHHsS] MH(POPMALUU U3 PA3TUYHBIX MCTOYHHUKOB, BBIIYCK U
pacmpocTpaHeHHue JIeTCKOM JuTeparyphl. Takke TO3UTHBHO JOKHO OBITH  BCTPEUYCHO
ctpemuiecaie CMUW  ynensith  0co0oe  BHUMAaHHME  SI3BIKOBBIM ~ TOTPEOHOCTSIM — peOeHKa,
MPUHAATIEKAIIETO K KaKOH-Tu00 Ipylie MEHBIIMHCTB WM KOPEHHOMY HACENIEHUIO.

Hakonen, B KkayecTBe OJHOTO M3 HAaIpaBICHWH M0 peajau3ald cTatbu 17 rocymapcrBa-
ydacTHUKM KOHBEHIMHU BBIACISIOT MOOIIPEHHE «pa3pabOTKM HAAJEKANIUX NPUHINIOB 3aIHTHI
peOenka OT HMH(OpPMAIMM U MaTEPHAJIOB, HAHOCAUIMX BpEA €ro OJaromnojy4uio, YIUTHIBAS
noJjioxkeHust crate 13 u 18».

VIMeHHO TpOLMTUPOBAHHAs HOPMa MOXKET CIY)KUTh OTIPAaBHOW TOYKOW JUIs pa3paboTKu
3aKOHOJIATENIbCTBA, 3alMIIAIONIET0 pedeHKa OT MH(OpMaIMK, KOTOpas MOXKET pacCMaTpUBAThCS
KaK HaHOCSIIAs Bpe. MCUXOJIOTHYECKOMY, (M3MYECKOMY W HPaBCTBEHHOMY Pa3BHTHIO peOEHKa.
B aT0li cBA3M npencraBisieTcss HEOOXOAUMBIM PacCMOTPETh €€ MoApoOHee.

[lepBoouepeqHBIM 00CTOSITETLCTBOM, HMMEIONIMM 3HAYEHHUE I PACCMOTPEHUS aHATH3UPYeMOM
HOPMBEI, SIBIISIETCSI TO, YTO B HEH B caMOW YCTAHOBIICHBI MPENENbl €€ pPeaau3aliu. Y CTAaHOBJICHHE
MPUHIIMAIIOB 3aIUTHl JETEH OT BpeAHON HH(OpMAIMKM TOKHO TPOUCXOAWTH B 00s3aTEIHHOM
MOpSAJIKE TaKhuM 00pa3oM, 4TOOBI HE OBLIO YIIEMJICHO WM HECOpa3MEpPHO OTPaHUYEHO IPaBO
peOeHka Ha CBOOOJY BBIDOKEHUS  MHEHHUS, BKJIIOYas MpaBO HAa  TOJIY4CHHUE W
nepenayy uHpopMmanuu B r000i Gpopme HezaBucuMmo oT rpanul (crarbs 13 Konsenumn). Kpome
TOTO, TOCYJApPCTBO HE MOXKET BTOPraThCs B TpaBa W OOS3aHHOCTH POIUTENCH MO 00eCTeYCHHIO
BOCIIUTAHHUS U Pa3BUTHS peOCHKA, TaK KaK Takas OOS3aHHOCTh TMPEIYCMOTPEHA CTaThbel
18 KonBennmu. OcHoBHas (YHKIIHS TOCYIapCTBa, COTVIACHO ATOW CTAaThe, COCTOMT B TOM, YTOOBI
OKa3bIBaTh TIOMOIIIb POJUTEISIM U 3aKOHHBIM OMEKyHaM peOCHKa B MX BOCIIUTAHUM.

Haxonen, nmpu ananuze cratbu 17 KoHBeHIMH cieqyeT oOpaTUTh BHHUMaHUE HEMOCPEICTBEHHO
Ha (OpMYIUpPOBKY €€ HOpMBbI. [l03uTHBHOE 003aTEILCTBO TOCYAAPCTBO, B COOTBETCTBUM C HEW,
COCTOMT B «IIOOMIPEHUU pa3pabOTKU» MPHUHIMIIOB 3alUThl peOeHka oT WH(OpMAaIHH.
Takum oOpa3oM, Kak cieayer U3 OYKBaJIbHOI'O TOJIKOBAaHUS HOPMBI, TOCYJapCTBO JOJDKHO He
CaMOCTOSITENIFHO pa3pabaThiBaTh W PEAM30BBIBATH CHUCTEMBI 3aAIIUTHI OT BpeIHON MH(OpMaINH,
a CaHKLIMOHMPOBATh U MOOILPATh BBEJCHUE CTAHJAPTOB OpPraHAMU CAMOPETYIUPOBAHMUSL.

VIMeHHO Ha 3TOM aclekTe JejaeT akKICHT MEKAYHapOAHas opraHusamus ApTtukib 19 B
aHAJTMTHYECKOM JOKJazae, mocesmeHHoM KonBennuu o mpaBax pedenka «Kids Talk Freedom of

Expression and the UN Convention on the Rights of the Child»*> B noknage ormeuaercs, 4to

Cm MOJIHBIM TEeKCT Ha AHTTUHACKOM SI3BIKE Ha caiite ApTuKib 19:
http://wwwe.article19.org/data/files/pdfs/publications/children-kid-s-talk.pdf
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W3HAYAIbHO PENAKIMs paccMaTpuBaecMoi (OPMYIIMPOBKH IOApa3yMeBalla BO3MOXKHOCTH Ooiee
IIMPOKOTO YYacTUsl rocyaapcTBa B (POPMHUPOBAHMM MEXAaHM3MOB 3alllUTHl JI€Te OT BPEIHOM
nHpopmanuu. OmgHAKO B X0/€ OOCYXKACHHS M MOpaO0oTKHM TekcTta KoHBeHIMM OBIJIO COUYTEHO,
YTO HMMEHHO Takasg ¢(opmMa ydacTus ToCygapcTBa B HMH(POPMALMOHHON IONUTHKE, Kakas
MPOITMCAaHa B YTBEPXKICHHON PENAKIIMK CTaThH, SBJISCTCS ONTHMAJIBHOM.

Takum obpazoM, ipu GOPMUPOBAHUU TIPABOBOM OCHOBHI IS 3AIUTHI IETEH OT BPEIHOM
uHpopmanuu, A odecriedeHus] COOTBETCTBUU KOHBEHIIMM TOCYZapCTBO 00s13aHO 00eCIeYuTh
coOmo/icHre TpeX 0a30BbIX YCIOBHil: 1) BBOAMMOE pErylIHpOBaHHE HE JOKHO YPE3MEPHO
OTPaHUYUBATH CBOOONY BBIPAKEHHUS MHEHUS, TO €CThb BBOJMUTH OMpEClCHHbIC, HEOOXOIUMbIC
JUTSL 3aIIUThI 3aKOHHBIX MHTEPECOB M COpPa3MEpHBIC OTPaHHUYCHUsSI CBOOOBI BHIPAXKEHUS MHECHHS;
2) BBOJMMOE PEryIMPOBAHUE HE JOJDKHO BTOPraThCsl B «3OHY OTBETCTBEHHOCTH» DPOIHUTEIICH,
o0ecIieunBarOIMX BOCIUTAHWE W pa3BUTHE JETel; 3) BBOAMMOE PETYIHPOBAHHE JOJIKHO
CTUMYJIHPOBATh Pa3pabOTKy MPUHIMIIOB 3alIUThl JIETEH OpraHaMu CaMOPETyITHpPOBaHUS U
MPEICTaBUTENSIMU UHTYCTPHUH.

B kagecTBe eme oaHONM COCTaBISAIONICH MPABOBOTO cTaryca peOeHKa, HEOOXOAMMO BBIICITUTH €ro
npasa B cepe KynpTypsl, npoapTuKymupoBanHsle Konsenmumeil. Ee cratbs 31 rmacur:

«1. I'ocynapcTBa-y4acTHUKHM MPU3HAIOT MpaBo peOeHKa Ha OTIBIX U JIOCYT, IPAaBO y4acTBOBAaTh B
UTpax W Pa3BICKATENBHBIX MEPONPUATUAX, COOTBETCTBYIOIIUX €ro BO3pPacTy, U CBOOOJHO
Y4acTBOBAaTh B KYJIBTYPHOU >KM3HU M 3aHUMAThCSI UCKYCCTBOM.

2. T'ocynapcTBa-ydacTHUKH YBRXKAIOT M MOOMIPSIOT MPaBO peOCHKA HAa BCECTOPOHHEE ydacThe B
KYJIbTYPHOH U TBOPYECKOW >KM3HM U COJCUCTBYIOT MPEAOCTABICHUIO COOTBETCTBYIOUIUX U
PaBHBIX BO3MOXHOCTEW JJIsI KyIbTYPHOM U TBOPUYECKOM NEATEIIBHOCTH, JOCYra U OTABIXa».
Hapsiny c¢ pnelictBueM MEXAYHAapOIHBIX COIJIAIEHWW, BBINOJHEHHE KOTOPBIX SIBISETCA
obs3arensHbiM ans PecriyOnmku  Kazaxcran, mnpeacTaBisieTcss HEOOXOIWMBIM PacCMOTPETh
HEKOTOpBIE AaCIEKThl PEIICHUS BOIPOCA PETrYJIUpPOBAaHMs IIpaBa Ha 3alUTy JETed OT
BpeIHON MH(pOpPMAIMM, CYIIECTBYIOUIME B €BPONEHCKOW  IpaBOBOW CHUCTEME, a TaKXke B
CoapyxectBe HezaBucumeix ['ocynapcTs, uieHoMm koToporo saBisierca KazaxcraH.

Cpenu aktoB EBponeiickoro Coro3a B KauecTBE OCHOBHOI'O JIOKYMEHTa, (HDOPMHUPYIOILIEro
IPUHLUIBl 3alIUThl HECOBEPILIEHHOJETHUX OT BPEAHONM HH(POpPMaLUU HEOOXOIMMO Ha3BaTh
JupekTuBy 00  aynMOBU3YaldbHBIX  Menua-ycnyrax — EBpomeiickoro  Ilapmamenta u
Cogera Esponeiickoro Coroza 2010/13/EC or 10 wmapra 2010 roma. %°

Yka3aHHBIN JOKYMEHT IpeJCTaBlIsieT coboil Hanbojee AeTaIN3UPOBAHHBIA PAMOUYHBINA aKT,
YCTaHABIUBAIOIUN €IMHBIE CTAaHIApThl OKa3aHHsA AyAHOBU3YalbHBIX YCIYyr Ha TEPPUTOPUU
EBpomneiickoro Coroza.

6 JupexruBa Esponeiickoro Ilapiamenta u Cosera Espomeiickoro Coroza 2010/13/EC  or 10 mapra 2010 r. «O
KOOpDAMHALMK  HEKOTOPHIX 3aKOHOAATENbHBIX, PErJaMEHTapHbIX M aJMHHHCTPATHBHBIX  IOJOKCHHH, JCHCTBYIOIIUX B
TocynapcrBax-uieHax EC, OTHOCHTENBPHO OKa3aHUs ayJHOBU3yaJbHbIX Menuayciayr (dupextuBa 00 ayquMoBH3YaJIbHBIX
menuaycayrax)» (Komumduumumposanuas — Bepcus). CM. HeopUUMambHBIA — MEpeBOJ Ha PYCCKHM fA3BIK HA CailTe B CETH
Wnreprer 1o aapecy: http://bazazakonov.ru/doc/index.php?print=Y &1D=2405142
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JIOKyMEHT yJemnseT crenuaabHOe BHUMAaHUE 3alUTe HECOBEPIICHHOJIETHUX OT BPEIHOM
uHpopmanuu. B wyactHOcTH, B mnpeamOyne JOKyMeHTa (GOpMYIUpYyeTcs 00eCIOKOCHHOCTh
npo0eMoll BPEIOHOCHOTO COJIepKaHus MH(POpMANU, KOTOpas MOXKET OBITh JOCTYIHA JETAM H

dbopMUpYIOTCA TPUHIMIBI BBEJCHHUS OTPaHUYEHUIN U PEeryJupoBaHUs Ha HAllMOHAJIHLHOM YPOBHE
cpan-yyacTHuKoB EBpomneiickoro Coro3a:

«(59) Hanuyme BpETOHOCHOTO COICPXKAHUS B AayIUMOBU3YaJbHBIX MEIHMA-YCIyrax sBISETCS
peaMeToM O00ECIIOKOCHHOCTH 3aKOHOJATeNIel, Melna-uHIyCTpUU W opranu3aiui. Takke mMoryr
BO3HUKHYTh HOBBIC IpOOJIEMBI, OCOOEHHO B CBSI3M C HOBBIMH CHUCTEMAMU M IpeAMETaMu
npousBojacTBa. IlosToMy HEOOXOIUMBI TMpaBuia 3aIIUTHl  (U3UYECKOTO, YMCTBEHHOTO U
HPaBCTBEHHOI'O0 PA3BUTHUS HECOBEPILIECHHOJIETHUX, a TAaK)KE YEJOBEYECKOTO OCTOMHCTBA BO BCEX
ayIMOBU3YaAJIbHBIX MEIHMA-yCIyrax, BKIOYas ayaHOBU3YyalbHbIE KOMMEPUYECKHE COOOIICHUS.

(60) Mepsr moO 3ammre  (PU3HUUECKOTO, YMCTBEHHOTO M  HPABCTBEHHOTO  Pa3BUTHUS
HECOBEPIIEHHOJIETHUX U 4YeIOBEYECKOro  JIOCTOMHCTBA  JOJDKHBI — OBITh  THIATENIBHO
cOaJaHCUpOBaHbl C OCHOBHBIM IIPaBOM Ha CBOOOIY BBIPAKEHHS MHEHUH, H3JI0)KEHHBIM B
Xaptun ocHOBHBIX mpaB EBpomeiickoro Corosza. Llenb naHHBIX Mep, TaKMX KakK HCIOJb30BAHUE
JTUYHBIX UAcHTU(UKAIMOHHBIX HOMepoB ([TMH-komel), cuctembl QUIbTpAMU WM MapKUPOBKH,
COCTOHUT B TOM, YTOOBI OOECIEUNTh a/IeKBaTHBI YPOBEHBb 3aIIUTHI (PU3UYECKOT0, YMCTBEHHOTO U
HPABCTBEHHOTO Pa3BUTHS HECOBEPIICHHOJETHHX M YEJIOBEYECKOTO JOCTOMHCTBA, OCOOCHHO B
OTHOIIEHUH  ay[WOBU3YaIbHBIX  MEAMA-YCIyr,  MPENOCTAaBISIEeMbIX 1O  TpeOOBaHHUIO.
PGKOMGHI[aL[I/II/I o 3alMuTC HCECOBCPIICHHOJICTHHUX, YCJIIOBCYCCKOIO JOCTOMHCTBA W IIpaBa Ha
OTBET YK€ MPU3HAIU BaXXHOCTb CUCTEMbl (DUIBTPALMKU U MApPKUPOBKU M BKJIIOYAIOT B ce0sl psl
BO3MOKHBIX MCPp B HMHTCPECAX HCCOBCPHICHHOJICTHHUX, HANIPHUMEP, CUCTCMATUUYCCKYIO ITOCTABKY
nmoib3oBarensiM 3P GheKTuBHON, OOHOBISIEMONW W TMPOCTOM B HCIOJB30BAaHUU aBTOMATHUYECKOM
CHUCTeMBbl (UIBTpalMK TpH BHIOOpE TNOCTABIIMKA HMHTEPHET-YCIYT WIH MPEJOCTaBICHUU
J0CTylna K yciyram, CHelMalbHO NMpeAHa3HAYeHHBIM IS AeTeH».

B ocHoBHOM TeEkcTe I[I/IpeKTI/IBBI YCTAaHOBJICHBI TMPUHIMUIIBI, KaCaromuecCsa 3alluThbl IIPaB
HECOBEPUICHHOJICTHUX IIPU U3TOTOBJICHUU U PACIPOCTPAHEHUU ayAMOBU3YAJIbHOW IIPOIYKLIUU.
Tak, cratbs 9  JlupekTuBbl  perjamMeHTHpyeT  TpeOOBaHUS  OXpaHbl  HMHTEPECOB
HECOBEPIICHHOJIETHUX  IIPU  PACHpPOCTPAHEHUU  PEKIIAMBEL B coorBerctBUM ¢  HEH,
ayIUOBU3yallbHbIE pEKJIaMHBIE COOOILIEHHS HE [JOJDKHBI MNPUYUHATH (U3UYECKOTO WIIU
MOpaJbHOTO yiiepda HECOBEpIICHHONETHUM. [lo 3TOW mNpUYMHE OHU HE MJOJDKHBI TPSIMO
MPU3bIBATh HECOBEPIICHHOJETHUX MPUOOpETaTh TOBAPHl WM TONy4aTh YCJIYTH, HCIONB3YS HX
HEOIBITHOCTh U JIOBEPUYUBOCTbH, MPSIMO MOOYXKJIATh MX YOEXKIaTh POJUTENCH WM APYrUX JIHIl Ha
MOKYIIKY  peKJaMUpPYeMbIX  TOBapOB WM  YCIYyr,  HCIOJIb30BaThb  oco0oe  joBepue
HECOBEPUICHHOJICTHUX Yy POJUTENCH, Yy4YuTelNed WIM JAPYTUX JIUL, WIX HEOIpPaBIaHHO
MOKa3bIBaTh HECOBEPIICHHOJETHUX B OMACHBIX CHUTyalusaX. Takke TIOJOXKEeHUs YyKa3aHHOU
CTaThWl M CTaThbM 22 3amlpenialoT pacnpoCTpPaHEHHWE pPEKJIaMbl alKOTOIBHOW MPOIYKIIUH,
HaIpaBJIEHHON HEMOCPEJACTBEHHO HAa HECOBEPIIEHHOJIETHETO.

B oTHOIIEHNH HETUMHEHHBIX ycayr (mokasa on-demand) ycTaHOBJIEHO TpeOOBaHUE OOCCIICUYHUTH,
‘ITO6BI AYAUOBHU3YyaJIbHBIC MCAWUA-YCIYId, IPCAOCTABIACMBIC II0 TpeGOBaHI/IIO IIoCTaBIIMKaMHU
MeIra-ycayr, HaxOMSAIIMMHUCS T0J[ FOPUCAMKIMENH TrocymnapcTB-wienoB EC, KOTOpeie MOryT
Cephe3HO HAHECTH Bpeld (U3MYECKOMY, YMCTBEHHOMY WIM HPABCTBEHHOMY DPa3BUTHIO
HECOBEPIICHHOJICTHHX, OBUTH JOCTYIHBI TOJBKO TaKMM 00pa3oM, 4TOOBI HECOBEPIICHHOJICTHHUE
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HE CIBIIAIM M HE BHICIU TaKUX ayJHOBU3YaJIbHBIX MEIUA-yCIyr, TPEIOCTABISCMbIX 10
TpeboBanuto (cTaths 12).

Haxkownern, camas CylecTBEHHAs 4acTh PEryJIMPOBAaHUS COCTOUT B HAJMYUHU CHEIMAIbHOHN TJIABBI,
YCTaHABJIMBAIOMICH OCHOBBI 3amuMThl HecoBepiicHHomeTHHX (I'maBa VIII), cocrosimeit numb w3
OJHOHU cTaThu 1moja HomepoM 27. OHa mpeaycMaTpHuBaeT B MepBOd 4yacTu o0si3aHHOCTH cTpaH EC
NPUHATH MEPBI ISl 00ecreyeHus] TOro, 4ToObl TEJIEBU3MOHHBIE MEpelaul HE COAEPKAIU KaKuX-
aub0 TmporpamM, KOTOpbIE MOTYT CEpbhe3HO NOBIUATH HA (PU3MUECKOE, YMCTBEHHOE WIIH
HPaBCTBEHHOE pa3BUTHE HECOBEPIICHHOJIETHUX, B YaCTHOCTH, MPOrpaMM, CBS3aHHBIX C
nopHorpadueil nim He0OOCHOBAaHHBIM HACHIIUEM.

B nysktax 2 w 3 crateum 27 JIMpEKTHBBI NPEIYyCMOTPEHBI O00s3aTENbCTBA O0ECHEUYUTh
OTpaHMYECHHE  JOCTyna JeTed K BPEJAOHOCHBIM  NporpaMMmaM  TaKHMMH  CIIOCOOaMH,
KaKk OrpaHMYEeHHME BpPEMEHM MX TI0Ka3a WIM  KOAMPOBAaHME  CUTHaJa, a  TaKxke
o0s3aTenbHAas MAPKHUPOBKA KOHTEHTA!

«2. Mepsl, TpenycMOTpEeHHbIE B MYHKTE 1, pacmpoCTpaHSIOTCS TakKe Ha JPYrHe MPOTPaMMBI,
KOTOpBbIE MOTYT HAHECTH Bpel (PHU3UYECKOMY, YMCTBEHHOMY WM HPABCTBEHHOMY Pa3BUTHIO
HECOBEPIICHHOJIETHHX, 32  HCKIIIOYCHUEM CITy4aes, KoTraa TaHHbBIC Mepbl
o0ecrieunBarOTCsi BLIOOPOM BpeMeHH 3(hupa MM KaKOH-T1M00 TEXHUUECKOM Mepoid, MO3BOJISIONIEH
HECOBEPIICHHOJIIETHUM JIMIIaM OOBIYHO HE CIIBIINIATh M HE BUAETH MOJOOHBIE MEepeIayH.

3. Kpome Toro, Kkorma Takue MNpOrpaMMbl TPAHCIUPYIOTCS B HE3aKOAWPOBAaHHOW (opMme,
I'ocynapctBa-unensl EC  nomkHBl 00ecreunTh, YTOOBI MM IPEALIECTBOBAIO AKYCTHYECKOE
NpeayNpexaeHUEe WIK ONpeeNieHHe HAIWYHS BU3YaJlbHOTO CHUMBOJIA B TE€YEHUE BCETO MEPHOJIAN.

Heob6xomumo noGaButh, uTo JlMpekTnBa B mpeamOyse yKas3bplBaeT HA TO, YTO PETryIHpPOBAHHUE
MOJOKEHUM O 3alIUTC HCCOBCPUICHHOJICTHUX MOXKCT OCYHICCTBJIATHCA TOCydapCTBaMU-
yJ4acTHUKaMH Oojiee >KeCTKO, YeM JTO TMPEeAyCMOTpeHO camoi JIUpeKTHBOW, TIpH STOM
KOHKPCTHBIC, O6’beKTI/IBHO H€O6XOI[I/IMBIG HaIlUOHAJIbHBIC HOPMEI, 0 KOTOpPBIX naer
peub, TOJKHBI OBITH COpPa3MEPHBIMU M IMPUMEHATHCA HAa HEIMCKPUMHUHAIMOHHOW ocHoBe. Kpome
TOTO, TOCYIapCTBa JOJDKHBI MPUHUMATh BO BHUMAaHME MPELEJICHTHYIO MPAKTUKY, BHIPAOOTaHHYIO
EBponeiickum Cynom o npaBam yesoBeKa o BOIIpOCaM obecrieueHus
OOIIECTBEHHOTO HHTEPECa, B TOM YHCIIE 10 BOIPOCY OOECIEUCHUS MPaB HECOBEPIICHHOJIECTHUX.

[Ipy aHanmu3e €BPONMEMCKMX CTAHAAPTOB  3alUTHI HECOBEPUICHHOJETHHX OT BPEIHOMN
uHpOpMAlMA TTOMUMO YKa3aHHOH J[MpEeKTHBBI HEOOXOAMMO TaK)KE NMPUHMMATh BO BHUMAaHHE Te
PekoMmennanuu, KoTopble CHOPMYIUPOBAaHBI OOIIEEBPONEHCKUMHU OpraHaMH IO JaHHOMY
Bompocy. B 3TOM CBSI3U 1enecoo0pasHo YIIOMSIHYTh Pexomennanuro o
3aIUTe HECOBEPIIEHHOJIETHUX M uesoBedeckoro goctouncTBa 98/560/EC or 24 centsiops 1998
ro/:[aZ7 u Pexomennanuio EBporneiickoro Ilapmamenta u CoBeta 1Mo 3amuTe HECOBEPIIEHHOIETHUX
U YeJIOBEYECKOTo JIOCTOUHCTBA, a Takke O TIpaBeé Ha OTBET B OTHOIICHUH
KOHKYPEHTOCITOCOOHOCTH €BPOIEHCKON ayqMOBU3YaIbHON W OH-JIAWH WHIYCTPUU

21 Protection of minors and human dignity (1998 Recommendation). Cwm. oduuManbHBI TEKCT Ha aHTJIMHCKOM s3bIKE Ha

opHLIHATEHOM caiite EBponetickoro Coroza no azpecy:
http://europa.eu/legislation_summaries/audiovisual_and_media/l24030b_en.htm
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uHbopManmonHsx  yeayr 2006/952 EC or 20 mekabps 2006 roma?®, kortopble 3axpermuin
KOMIUIEKC Me€p, HalpaBICHHBIX Ha 3aluTy neted oT BpenHod mHbopmanuun B CMU u cetn
NHutepner.

Pexomenmanyu aapecoBaHbl Pa3IMYHbIM yYaCTHUKAM DPBIHKA ayAMOBH3YaJbHOW MPOIYKIMH, HO
ISl LeNICH  ONMpEe;eNICHHs PEeryIATOPHBIX (YHKIUH TOCYJapCTB-y4aCTHUKOB HMEET CMBICI
paccMOTpeTh MMEHHO T€ TOJO0XKEHHsI, KOTOPhIE OTHOCSATCS K rocyldapcTBaM. PexoMeHIaius o
3alIMTe HECOBEPILIECHHONICTHUX U uenoBedeckoro noctomHcrBa 98/560/EC ot 24 centsops 1998
roa”® B 4mcIie TIPOYEro COACPIKHUT CIEAYIONINE PEKOMEH/IAIMM TOCY1apCTBAM-Y4aCTHUKAM:

o CHOCO6CTBOBaTB NPUHATHIO HAIIMOHAJIBHOTI'O 3aKOHOAATCIILCTBA MJIA 3alllUThI ,Z[eTeﬁ u
YeJIOBEYECKOTO JIOCTOMHCTBA. Takas IesTeThbHOCTh IO/Pa3yMEBAeT BOBJICUCHHE pa3TMYHBIX
cTopoH (mosib30BaTelnel, moTpebuTeseh, OWM3Heca W MyOJMYHBIX BIAcTel) K ero paspaboTke,
UCTIONHEHUI0 U oueHke. Co3gaHue MpaBOBbIX OCHOB Uil CaMOPETYJIMPOBAHHUS OINEpPaTOpPOB
OHJIAMH-YCIIYT TaKXe JOJKHO MOOMIPSATHCS TOCYIapCTBOM,

o MOOIIPATH BelaTesael Ha J0OpPOBOJBHOW OCHOBE pa3pabaThiBaTh M BHEIPSATH HOBBIC
CHOCOOBI 3aIUTHl HECOBEPIICHHOJIETHUX M MH()OPMUPOBAHUS 3pUTEICH;

o POTUBOIECHCTBOBATh PACIPOCTPAHEHHUIO B OHJIAWH-yCIyraX HE3aKOHHOTO KOHTEHTA,
YHIKAIOIIETO YEJIOBEUECKOE JIOCTOMHCTBO, IIyTE€M pAacCMOTPEHHUsS Kajlo0 U yBEJOMJICHUS
KOMITETEHTHBIX HAIlMOHAIBHBIX OPTraHOB BJIACTH O MPEANOJIOKHUTEIFHO HE3aKOHHOM KOHTEHTE, a
TaK)Ke OCYILLECTBIIATh MEXIOCYJapCTBEHHOE B3aUMOJIEHCTBUE JIaHHBIX OPIaHOB.

Pexomenpanuss mo 3amuTe HECOBEPLIEHHOJIETHHX M YEJIOBEYECKOrO0 JIOCTOMHCTBA, a TAKXKE O
MpaBe HAa OTBET B OTHOILICHUH KOHKYPEHTOCIIOCOOHOCTH €BPOIEHCKOW ayIMOBH3YaTbHOW M OH-
JailH MHAYCTPUHU HH(POPMAIIMOHHBIX YCIYr CTaja CIEAYIOIMM IIaroM Ha MYyTH BBICTpauBaHUSA
B3aUMOJICHCTBUS MEXAy rocyaapcrBamu-wieHamu EC, mnpousBoautensMu U JAPYTUMU
3aMHTEPECOBAHHBIMU  YYaCTHMKAMU TIO0 OOECHEUEHHUIO0 3allUThl HECOBEPUICHHOJETHHX B
TEJIEBEIIAaHUU M CEKTOpe HHTepHeT-yciyr. OHa mpeaycMaTpuBaeT MPUHATHE psiia Mep Ha
YpOBHE TOoCyapcTB - yuacTHUKOB EC, BKiIIOoUas ciieayronue:

o o0ydeHne  JeTeid  OTBETCTBEHHOMY  IMOJb30BAaHHMIO  ayIHOBHU3YaJbHBIMHU u
MHOOPMALIMOHHBIMU ~ OHJIAllH  yCclIyramu, BKJIIOYass Mepbl [0  MOBBIIIEHUIO  YPOBHSA
MH(GOPMHUPOBAHHOCTU POJAUTENEH, yUUTEIeH M BOCIUTATENICH O BO3MOXHOCTSX HOBBIX YCIYT U
Mep 1o o0ecTeyeHnI0 0e30IMacHOCTH X UCIONIB30BaHUS JI€ThMU,

o (dbopMHpOBaHHE OTBETCTBEHHOH MO3MIIMU CO CTOPOHBI MPOHM3BOJIUTENCH MH(POpPMAIIIH,
MH(GOPMALMOHHBIX MOCPEAHUKOB U MOJb30BaTeNel IyTeM pa3padOTKU KOJIEKCOB MOBEAEHUS, BO
B3aUMOJICHCTBUU C MPOU3BOIUTEISIMM U PETYAATOPaMHU Ha HALMOHAIBHOM U €BpONEICKOM
YPOBHSIX.

o O6opb0a C HE3aKOHHOM JeATeNbHOCThIO B ceTH VHTepHeT, KoTopas MOXKET NMPHUYUHUTH
BpE€Jl HECOBEPILECHHOJETHUM, BKJIIOYas MPHUCBOCHHME 3HAKa KadecTBa IpoBailiepaM yCIIyr

28 Recommendation of the European Parliament and of the Council of 20 December 2006 on the protection of minors
and human dignity and on the right of reply in relation to the competitiveness of the European audiovisual and on-line
information services industry (2006 Recommendation) Cw. oduuManbHBIA TEKCT Ha AHIVIMACKOM $3bIKE Ha O(UIHATIEHOM
caiite 3aKoHOAaTenbcTBa EBpomneiickoro com3a 1o anpecy. http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32006H0952:EN:NOT

29 o .
HepeBo;{ rmoJjoxxeHuii Pexomenmannu Ha PYCCKUU A3BIK BBIIIOJHEH 3KCIIEPTOM.
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o JUIsl TOrO, 4TOOBI IOJNB30BATENIM MOTJM JIETKO TIPOBEPUTH, COOTBETCTBYET JIH
MpeAoCcTaBlIeHHAas MpoBaiiepoM HHGOpMalLUsg KOJEKCY IOBEIEHUS; MPUHATHE HEOOXOAMMBIX
Mep Uil CO3JaHUs

BO3MOKHOCTH YBEJOMJIEHUS O HE3AKOHHOW WJIA MOJO3PUTEIBHON AEATEIbHOCTH B I/IHTepHeTG.3O

AHanu3 peKOMEHJOBAaHHBIX OOIIEEBPONEHCKUMH PETyIATOpaMy TMpPaBUJ TO3BOJSIET CHAeNaTh
BBIBOJ, O TOM, YTO TMPUOPUTETOM [Isi  €BPOMEHCKOM  CHUCTEMBbl  3alllUThl  IPaB
HECOBEPUICHHOJIETHUX SBJISIETCS BOBJICUEHHE BCEX YYACTHUKOB ayJUOBU3YaJbHONM HHIYCTPUHU B
pa3paboTKy TpaBWI W MPOIEAYp, HAMPABICHHBIX Ha 3alUTy WHPOPMAIMOHHBIX MpaB JAETEH, H
BBIJICIICHUE B KauecTBe IPUOPUTETHOTO WHCTPYMEHTA perynupoBaHUs aKTOB
CaMOPETYJIUPYEMBIX OpPTaHU3AIUH.

Hakonen, mms ¢opmupoBanus 0Ooyiee TMOTHOIEHHOTO TPEACTABICHUS O TeX MPUHIIUIAX,
KOTOPBIMH  PYKOBOJACTBYIOTCs Biactu EBpomelickoro Coro3a u Cosera Epombl npu
OCYIIICCTBIICHUN PETYJIUPOBAHUS OTHOIICHWA TIO 3alluTe ACTe OT BpemHOHW WHQOpMAINH,
HE00XO0MMO PAcCMOTPETh MPABOBBIE MO3ULIMU, CPOPMYIUPOBAaHHBIE B MpakTuke EBpomeiickoro
Cyna mo mpaBam uenoBeka. OH HEOJHOKpPATHO oOpalajics B CBOMX PEIICHUSX K BOIPOCY O
BBEJICHUU OTPAaHWYCHUU B IEJISIX 3alIUTHI OOIIECTBEHHOW MOpAaIH, B TOM YHCIIE B IEISIX 3aIIUTHI
MpaB JETEM.

B xkauectBe cdopmupoBaBmerocss mnpuHnuna ECIIY  MoXHO mnpuBecTH
MO3UINIO0, CHOPMYIUPOBaHHYIO B pemeHun 1o aeny «Muctutyr Otro-IIpemunrep mnpotus
Ascrpum». !

Cyn BbIpa®oTan ee NMPUMEHUTENBHO K PEryJIHMpPOBAaHHMIO BOIPOCOB, CBSI3aHHBIX C peNUTuel, HO,
UCXOZs U3 JIOTUKU IIPABOBOW MO3MILMH, OHA MOXET ObITh MpUMeHeHa U K Mopanu. Cyxa ykasan B
pELIEHNN CleqyIoLIee:

«Kak u B ciydae ¢ “Mopasibi0”’, HEBO3MOXKHO BBIWIECHUTh €IWMHOOOpazHoe s Bceld EBporib
NPEACTaBICHHE O 3HAYCHUHM PEIUTUU B oOmecTBe (CM. MOCTaHOBJIEHUE MO Jeny «Mroiep u
npyrue npotus llBeinapun» ot 24 mas 1988 r. Cepus A, 1. 133, ctp. 20, m. 30 u ctp. 22, 1.

35); maxe BHYTpM OIHOW CTpaHbl TaKWe IPEICTABICHUS MOTYT OBbITh pa3nuuHbl. [lo 3TOi
MPUYUHE HEBO3MOXHO TNMPUNTH K BCEOXBATHIBAIOIIEMY OIPEAENIEHUI0 TOT0, YTO MPEICTaBIsSET
co0oil omycTUMOE BMEIIATENbCTBO B OCYILECTBICHHE IpaBa Ha CBOOOJIY CJOBa TaM, IJie TaKoe
CnoBo HampaBIeHO NPOTHUB PEIUTHO3HBIX YYBCTB JAPYTruX Jull. I103TOMYy HalmoHaJIbHBIC BIIACTH

06na1[a10T IIAPOKHUM TIIO0JICM YCMOTPCHUA TIPU OLCHKC HOTpGGHOCTI/I n CTCIICHU TaKoro
BMCIIATCIIbCTBA.

Opnako 5TO ycMmoTpeHHe He OecrpenenbHo. EMy conmyrcTByeT KOHTPOJb Ha OCHOBaHUU
KoHnBeHIInH, TpaHUIBl KOTOPOTO U3MEHUYUBEI B 3aBUCUMOCTH OT OOCTOATENLCTB. B nemax,

30 o o
HepeBon rmonoxeHu Pexomenmannu Ha PYCCKUU A3BIK BBIIIOJHEH 3KCIIEPTOM.

8l Heno «ucruryr Orro-Ilpemunrep (Otto-Preminger-Institut) npotus ABctpum», para 50; ouuManibHBI TEKCT pelICHUs

Ha aHTJIUHACKOM S3BIKE pasMCIIE€H Ha caiite EBpOHeﬁCKOFO Cyda 1O HnpaBaM 4YEJIOBCKa I10 a;[pecy:
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-57897
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MOMOOHBIX HACTOSIIIIEMY, - TaM, T HAJIMYECTBYET BMENIATEIhCTBO B OCYHIECTBIICHHE CBOOO,
rapanTupoBaHHbIX ctatbeid 10 m. 1, KOHTpOJb MOMKEH OBITh CTPOTMM B CHJIY 3HAYUMOCTH
CBOOOJI, O KOTOpBIX HAET peub. HeoOxomuMocTe 000T0 OrpaHWYCHUs JOJDKHA OBITh
YCTaHOBJIEHA CO BCEH yOENUTENLHOCTHIO (CM. MOcTaHOBIEHHE MO neny «MHpopmanmoHchepaiin
Jlentna u apyrue npotuB ABcTpun» oT 24 Hostops 1993 r. Cepust A, 1. 276, ctp. 15, 1. 35)».

B pemennn mo geny «Yunrpoys (Wingrove) mporuB Coemunennoro KoposaeBcTBa»
EBponeiickuit Cyn nman Oosiee pacIIMpeHHOE TOJIKOBAHWE IPHUHITUIIOB COOTHOIICHHUS CBOOOJIBI
BBIPOKEHUS MHEHUS M BO3MOXHOCTHUPACIPOCTPAHECHHUS uH(pOpMALIUK, KOTOpas MOXKET
paccMaTpuBaThCs KaK MOCATAIONIast Ha 00MIeCTBEHHYI0 Mopalib. B wactHocTH, Cyn ykasan
cienyroliee:

« 58. beccnopno, uyto craths 10 m. 2 moyTH HE JAaeT BO3MOKHOCTEH JUISL  OTpaHUYCHUS
CBOOOJIBI ClTOBa B chepe MOMUTHUECKUX TUCKYCCUH WM  OOCYKIICHHsS BOMPOCOB, HMMEIOIIHNX
oOIIecCTBeHHBI  WHTEpec <...> 3HAYUTENHHO Oonee  mupokas BO3MOKHOCTh
YCMOTpeHHs  OOBIYHO  MpenocTaBisgercs JloroBapuBarolmuMcsi rocyqapcTBaM IpHU
pEeryIMpOBaHUHM CBOOOIBI CJIOBA, KOTJAa 3aTparmBaeTcs nudHas cdepa, a paBHO cdepa
MopaJii U OocoOeHHO penuruu. B chepe mopanu W, BO3MOXKHO, €Ie JaKe B OosbIei
CTemeHn B cdepe  peIUruo3HbIX  YOeXJCHW HE  CYIIECTBYET 00IIeTPUHSATON
€BPOTICHCKON KOHIENMIIUA TpeOOBaHWM, TMPU3BAHHBIX OOECIEUUTh <GAIIUTYy TPaB APYTHX
JUI» B CIIy4ae HamaJoK Ha WX PEIUTHO3HbIE yOexaeHus. To, 4YTO MOXKET BCephbes
OCKOpOWUTH JIOJICl  ONpeAeNeHHBIX PEIUTHO3HBIX MPEICTABICHUM, CYIIECTBEHHO MEHSETCsS
B 3aBUCHUMOCTH OT MeCTa U BPEMEHH, OCOOECHHO B 3MOXY, XapaKTepU3yeMyld  TIOCTOSIHHO
pacTymuM YHCJIOM pENUTruil U BepoucrnoBenaHuil. braromaps mpsMbIM U HENpPEpbIBHBIM
KOHTaKTaM C OOIIIECTBEHHOMN KHU3HBIO CBOMX CTpaH TOCYJapCTBEHHBIC BIACTH B IPHHIIUIIE
HaxoJATCSA B JIy4dIIeM T[OJOXEHUH, YeM MEXKIYHAPOIHBII CyNbs, B ONpEaeIeHUH TpeOOBaHUH,
HEOOXOIMMBIX A1 3aIIUTHl TJIYOMHHBIX YyBCTB U YOSKICHUN OT OCKOPOUTEIHHBIX
BBICKa3bIBaHUM  <...>.

KoneyHno, 53To0 He HCK/IIOYAa€T B KOHEYHOM CUETE€ EBPONEHUCKOrO0  KOHTPOJIS,, KOTOPBIA
TeM Oosee HEOOXOOUM, TMOCKOJbKY TOHATHE  OOroXyiabCTBAa IIMPOKO M HM3MEHYUBO, H
BCerja CYIIECTBYET pHCK MIPOU3BOJIBLHOTO WIM YPe3MEpPHOr0  BMEIIATeNIbCTBA
B OCYIIECTBIICHUE CBOOOJBI  CJIOBA TOJ NMPHUKPHITHEM JEHCTBHM, HANpPaBICHHBIX SKOOBI
MPOTUB OOTOXYIIbCTBA. B »sront CBS3M  OCOOEHHO BaXEH CTPOTUHA  TOAXOJ K
OOroXynbCTBY KaK K MPABOHAPYLICHHUIO, IpEciIelyeMOMY B paMKaX IPaBOBBIX rapaHTui
cBoOoaBl cioBa. Kpome Toro, B HacrosiieM jAeie pedb HuIAeT 00 OTpaHWYEHUU CBOOOIBI
CJIOBa B MPEIBAPUTEIBLHOM MOPSAKE, 4TO TpedyeT 0co00ro BHHUMAHHS K HEMY CO CTOPOHBI
Cyna».

Takum oOpa3oM, wucxoxs u3 pewmenuii EBpomefickoro Cyaa mo mpaBaM deJIOBEKa MOXKHO
c(OpMYINpOBaTh CIEAYIOIIME OCHOBHBIE NPHUHLUIBI COOTHOLIEHUS CBOOOJBI BBIPAXKECHUS
MHEHHSI ¥ IOTPEOHOCTH B 3aIUTEe OOIIECTBEHHON MOpau:

1. B cnywae, ecnu  BbICKa3blBaHWE WM MHOE BBIPAKEHUE MHEHHMS HOCUT MOJUTHYECKUN
XapakTep, €ro OrpaHH4YECHHE Nake B CIydae IOCSATaTelIbcTBA Ha OOIIECTBEHHYIO MOpallb
€/1Ba JI1 MOXHO NMPHU3HaTh 00OCHOBAHHBIM.

2. I'ocynapcTBa 0071a/1a10T 3HaYUTEIBHOM CBOOOM0I YCMOTPEHUS MPU YCTAaHOBJICHUU KPUTEPHEB
MOCSATAaTeNhCTBA HA OOIIECTBEHHYIO MOpajb, 3TO TeM HE MEHee HE O03HAdaeT, 4To
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BMEIIATEIFCTBO B OCYIIECTBICHHE IpaBa Ha CBOOOAY BBIPAKCHUS MHECHHUS SIBIISETCS BCET/Aa
ONpaBJaHHBIM, KOTJa pedb HuAeT 00 oOmecTBeHHOW Mopaiau. OrpaHudeHue cBOOOIbI
BBIPOKCHNUS MHEHUS JOJDKHO OBITH TIPEIYCMOTPEHO 3aKOHOM M HENPEMEHHO OBITh
COpa3MEpHBIM IIEJISIM OXPaHbI 3aLIUINAEMBIX IEHHOCTEH.

3. Oco0eHHO TIHIATENBHBIM JIOJKEH OBITh KOHTPOJIb B CITy4ae OTPaHUYEHUsI CBOOOIBI BBIPAKEHUS
MHEHHSI Ha CTaJMH, MPEAUIECTBYIONIEH PacpoCTpaHEeHHIO HH(POpMaIUH.

Hakonen, HeoOXOIMMO OTMETHUTh, YTO CTaHIAPTHl (OPMHUPOBAHMS PETYIMPOBaHUS B cdepe
3alIUTBl AeTell OT BpeaHoM uHpopMauuu c(HOPMYIMPOBAaHBI M HAa YPOBHE PErMOHAIbHBIX
MEXTOCY/IapCTBEHHBIX OOBEIMHEHHH, YJaCTHUKOM KOTOPBIX, sABNsercs Kazaxcran, a UMEHHO Ha
ypoBHe CoapyxkectBa HezaBucumbix ['ocymapcts. Ha Tpuanate TpeTbeM IJIEHAPHOM 3aceIaHUM
MexnapinameHTckoil Accambiien rocynapcrs-ydactHukoB CHIT Obum npunsT MoaenbHbIN 3aKOH

0 3amuTe jeTeil OT WMH(OPMALMM, NPUUMHSIONIEH BPEN HX 30POBBI0 M Pa3BUTHIO. -2

O0o03HaueHHBIA 3aKOH pa3padoTaH KaK T'OTOBBIM K NMPHUHATHIO 3aKOHOAATENBHBIA aKT, KOTOPBIN
PEKOMEHIYeTCsl K OJIOOPEHHIO TIapJiaMeHTaMH TocymapcTB-ydacTHukoB CHI'.

OO06o03HaYeHHBIN MOJICTBHBIN 3aKOH pEIIaeT CXOAHBIE C pPacCMaTPUBAEMBIM 3aKOHOIPOECKTOM
33/1aud U COACPKUT  3HAUUTENbHOE  KOJIMYECTBO TaKUX JK€ HHCTPYMEHTOB,  Kak
MPEAYCMOTPEHHBIE TPEMIOKEHHBIM NPOEKTOM. llepBOoHauanmbHass Bepcus, 3aKOHONMPOEKTA, KAk
YKa3bIBaJIOCh TPU MPOBEICHUU HAYYHBIX SKCIIEPTH3, COBIAJalla ¢ MOJEIHHBIM 3aKOHOM Ooiiee
yem Ha 3/4. BmocneactBuu, mOCie JOpaOOTKH 3aKOHOMPOEKTa, YPOBCHBL COBIAICHHS TEKCTOB
HAIMOHAIILHOTO MPOEKTa U TeKCTa, pa3padoranHoro B pamkax CHI', 3HAaUUTEIHHO CHU3HIICS.

[IpencraBnsieTcsi, 4TO JUIS IeENEd HACTOSIIETO WCCICIOBAHUS IEI€CO00pa3HO TPHUBECTH B
KauyeCcTBE XapaKTePU3YIONIMX IOJXOJ COCTaBUTENeH MOMIEIBLHOTO 3aKOHA  IOJIOKEHUS,
(dbopmMynupyIOLIe OCHOBBI TOCYJAapCTBEHHON TOJIMTUKM B cdepe peryaiupoBaHHs IpaBa Ha
3amUTy JeTe or BpeaHod wuH(opManuu (OyHKT 2 CTaThbd 2 MOJEIBHOIO 3aKOHa).
['ocynapcTBeHHass MONUTHKA B cdepe 3alMThl MpaB AeTed JOJKHA UCXOAUTH B YHUCIIE MPOYETO
U3 CIICIYIONUX IMPUHIIUIIOB:
® JIOMMYCTUMOCTH OTIpaHMYEHHUs IMpaBa peOeHKa CBOOOAHO BHIpaXkaTb CBOE MHEHUE,
BKJIIOYAas CBOOOJY HCKaTh, MOJy4aTh, IepeaaBarb HWHPOPMAIMIO W HIEU JIFOOOTO
poJa, €clii 3TO HEOOXOAMMO JIJISl YBKCHHS MPaB M PEITyTAIlMK JPYTHUX JIUI, JJIST OXPaHBbI
rOCY/IapCTBEHHOW 0E€30MacHOCTHM WM OOIIECTBEHHOTO TOPSJAKA, 3[0POBbSl  HIIU
HpaBCTBeHHOCTI/I HaCCJICHUsA, a TaKXKC B cnyqa;lx, Korga II0JIb30BaHHUC TaKUMH
paBaMy MOXET TPHYUHUTH BpEJ CaMOMYy peOCHKY, €ro HPaBCTBCHHOCTH, 370POBBIO
¥ HOPMAJIBHOMY Pa3BUTHIO;

® TPUOPUTETHOCTH MpaBa peOEHKa Ha OXpaHy HPABCTBEHHOCTH, 370POBbS U
o0ecrieueHre NOJHOEHHOTO Pa3BUTHUSL Nepel MHTEpecaMu OOECTIeYeHHsI CBOOOIbI

CJIOBa U MaccoBOW MH(pOpMalMM, UHBIMH  IIpaBaMU U cBOOOaMH B3POCIIBIX
norpedureneit ”HPOPMAITMOHHONW MPOIYKLIMHU, a TAKKE €€ MPOU3BOIUTENCH U
pacnpoCTpaHUTENEH;

® JOMYCTUMOCTH M TPAaBOMEPHOCTH OTPaHUYCHUS TIpaB HU CBOOOA (HUBHUECKUX
U IOpUIAYECKHUX JIUI, B TOM YHCJe CBOOOBI CIIOBa M MacCOBOW MHGpOpMAINH, B

32 IMocranosnenne N 33-15 ot 3 gexadps 2009 roma. TekcT MOIENbHOTO 3aKOHA Ha PYCCKOM sI3bIKE Pa3MELICH B CETH
NurepHer no aapecy: http://pravo.levonevsky.org/bazabyl1/republic08/text366.htm
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e cCiydyasxX, KOrja HX OCYUISCTBICHHE HapyllaeT TIpaBa M 3aKOHHbIE WHTEPECHI
JeTe WM NMPEeACTaBIsET Yrpo3y HPAaBCTBEHHOCTH APYrUX JIUII;

e MpHU3HaHH CBOOOJBI BBIOOpA M AOCTYIA COBEPIIEHHOJETHUX JIUL K JI000H MH(pOpMAIUH,
pacnpocTpaHeHHe  KOTOpPOM  HE  3alpelieHO  3aKOHOJATECIbCTBOM  TOCYIapCTBa,
MIPU YCJIIOBUU OOECIeUEHHs 3alTUThl JeTe 0T MH(POPMAIIMOHHON MPOIYKIIMH, CIIOCOOHOMN
NPUYMHUTE BPEI UX 3JI0POBBIO U Pa3BUTHIO;

e IpPUOpHUTETAa NPEBEHTHBHBIX MEP OXpPaHBI MPAaB M 3aKOHHBIX MHTEPECOB JETe B cdepe
obopota MHOOPMAITMOHHOW TPOMYKIIMM W MX 3aIUTHI OT 3JI0ynoTpeOieHui cBOOOION
pacripocTpaHeHusi HHPOpMaLUu.

3aKOHOMPOEKTOM TPETYCMOTPEHbl MHbIE MPUHLUIIBI, KOTOpPblE B 3HAUUTENbHOW CTENEHU
cornacyrorcsi ¢ nojoxeHussMu KoHBeHIMu o mpaBax pebeHka W KoHBeHmued o 3ammre mpaB
YeJloBeKa U OCHOBHBIX CBOOOJ. B TO ke Bpemsi Te MOJ0KeHUs, KOTOpbIe NMPUBEICHBI BHIINIE, KaK
IIPECTABIISIETCS], PACCTABIIAIOT IPUOPUTETHI HECKOJBKO MO-IPYroMy, HEXKEIH 3TO CHENaHo,
HampuMep, B aKTax PeryJupoBaHUs €BPOINEICKOro cooOIiecTna.

[Ipu paccMOTpeHUN aHATU3UPYEMOTO 3aKOHOIMPOEKTa B 005A3aTEbHOM MOPSAKE HCIOIb30BaNCh
TOJILKO TE€ MEXIYHApOJHBbIE CTaHAAPTHI, KOTOpble NpuHATH PecnyOmukoit Kaszaxcran xkak
o0si3aTeNbHbIE B CHUJIy HMMIIEPATUBHBIX MOJOKEHUN MEXIYHAPOIHBIX O0roBopoB. OcTanbHbIE
OPUHLIMNB  0003HAYAIOTCS KaK MPHUBOJAINMECS JUISI CPaBHEHHMS  PETYIUPOBaHHS — HIN
aprymMeHTallly 3KCIepTa.

2. AHAJIN3 HOPM 3AKOHOJATEJIbBCTBA PECIIYBJIUKHU KA3AXCTAH O
MPABAX JJETEM B OTHOIEHUU WH®OPMAIIUU

HaunonansHoe 3akoHonarenbcTBO KazaxcraHa coIepKUT 3HAYUTEIBHOE YHCIO MOJIOKEHHH,
KOTOpbIE TapaHTHPYIOT MpaBa JeTed Ha IMoiydeHue HHPOpMAIMU M JOCTYyNl K O0ObeKTam
KYITbTYPHOTO HACJIeNus, a TaKKe Ha 3alIUTy JeTel OT BpenHOoi nH(opManuu.

OOmue rapaHTHH IpaBa Ha CBOOOAY BBIPAXKCHHS MHCHHUS, YCTaHOBJIeHHBbIe KoOHCTHTYyIUMEH
Pecniyonuku KazaxcraH, KOHKPETHU3UPYIOTCS B 3aKOHOAATENhCTBE O CPEACTBAX MAacCOBOU
napopmanuu.  Tak, crarbs 2 3akoHa Pecnyommku Kazaxcran ot 23 wurons 1999 roma
«O cpexncTBax MaccoBOM HH(bopMauHH»33 pa3BuBaeT noJjoxkeHus KoHCTUTynMM, YyKa3bIBad,
9TO Ta rapaHTUPYeT «CBOOOMY CJIOBa, TBOPYECTBA, BBIPAKCHHS B IEYATHOW W WHOW (opme
CBOMX B3IIAJIOB W YOCXKJCHUU, TOJIYYCHHUS M pPACIpPOCTpaHEHUS WHDOpPMAIMH JIOOBIM HE

3ampenieHHbpIM 3akoHOM criocobom». Crarbst 4 3akona PK ot 18 smBaps 2012 roma «O

TeJIepa HoBEIaHun» OTHOCUT K TPUHLIUIIAM  TOCYJApCTBEHHOIO  PETYIUPOBAHUS

ACATCIIBHOCTU B 06J'IaCTI/I TCJIICpaAUOBCIIaHNA OGGCHG‘IGHI/IG KOHCTUTYIHHOHHBIX I‘apaHTI/Iﬁ IpaB
Ha CBOOOJIHOE TIOJY4CHHE W PACIPOCTpaHeHHE WHOOpPMAIMU JIOOBIMH HE 3alpelleHHBIMU
3aKOHaMHU CIoco0aMu, CBOOOIY CJIOBAa M TBOPYECTBA.

3 3akon Pecnyonmnku Kaszaxcran or 23 wmromst 1999 roma Ne 451-1 «O cpencrBax mMaccoBoil mHpopManum» TekcT 3akoHa
Ha PYCCKOM si3bIKe JOCTyneH B cetu MHutepHer mo anpecy: http://online.zakon.kz/Document/?doc_id=1013966.

* Jaxon Pecnyonuku Kaszaxcran ot 18 suBaps 2012 roma Ne 545-1V «O tenepammosenianuu» TeKCT 3akoHa Ha PYCCKOM
sI3bIKe ZIocTyleH B cetn MHTepHeT o anpecy: http://www.adilet.minjust.kz/rus/docs/Z1200000545
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3akon Pecnybmuku Kazaxcran or 15 gekabps 2006 roma «O kymbType» > B crathe 10
IPOBO3IJIAIIAET KaK IPaBO KaXJOro Ha TBOPYECKYI JEATEIBHOCTh B COOTBETCTBUU CO
CIIOCOOHOCTSMU JHIAa TyTeM CaMOCTOSTEIBHOTO BBIOOpa cdepbl MX HPUIOKEHUs, (Popm
peanu3anuy, TaKk M IPaBO Ha MPHOOIIEHHME K KYIbTYpHbIM LeHHOCTAM. OrpaHudeHue
MOCJICTHETO TpaBa MOXKET OMPEAENATHCS TOJIBKO OCOOBIM PEKHMOM OOBEKTOB HAIMOHAIBLHOTO
KYJIBTYpHOTO J0CTOsiHUA. CrienuaibHble TOJO0XKEHHUA O IpaBax peOeHKa B HMH(YOPMALMOHHOM
cpepe npeaycmorpeHsl 3akoHoMm oT 8 aBrycra 2002 roma «O mpaBax pebenka B PecmyOnnke
Kazaxcram»,*

Cratpst 11 yka3aHHOTrO akTa OMpeneIseT MpaBo peOeHKa Ha CBOOOJY CJIOBA M BBIPAKCHUS
MHEHUS, a PaBHO Pa3BUTHE CBOCH OOIIECTBEHHOW aKTHMBHOCTH, MOJY4ECHUE W pacCHpOCTpaHEHUE
nH(OpMAaILIUK, COOTBETCTBYIOIIECH €ro BO3pacCTYy.

[IpaBa peOeHka B KyIbTypHOH c¢epe TrapaHTHPOBAaHBI IOJIOKEHUSIMH cTaTbu 34 3akoHa, B
COOTBETCTBUH C KOTOPBIMH TOCYIApCTBO OOECICUMBAET JCTSIM BO3MOXKHOCTH IPHOOIICHUS K
UCTOPHHM, TPaIUIMsIM W TyXOBHBIM IEHHOCTSM Hapoaa KazaxcraHa W JOCTH)KEHUSM MHPOBOH
KYJIbTYpPBI, a TakXe IOOMIPSEeT CO3/JaHUE OpPraHW3alUH JJIS PA3BUTHUS TBOPYECKHX M HAYYHBIX
CIOCOOHOCTEH JieTeld, BBIMYCK KHHO- WM BUACOPWIBMOB, TeJe- U pajauolepenad, H3JIaHue
JETCKUX Ta3eT, )KypHAIOB M KHUT, 00ECICUMBAECT MX JOCTYIIHOCTH B IOPSJIKE, YCTAHOBICHHOM
3akoHonaTenbCcTBOM Pecnybnmku Kazaxcran.

[IpoBo3riamas rapaHTUd AOCTyHa JETed K caMOd pazauyHOW HMH(GOpPMAIMK U MPaBO CO3/1aBaTh
€e TBOpPYECKHM TpyIOM peOeHKa, IeHCTBYIOIIee 3aKoHoAarenbcTBO Pecnybnmuku Kazaxcran
YCTaHABIIMBAET IENBIA PSJI OTPAaHUYCHUN HA PaclpocTpaHeHWe HH(POpPMALMH, KOTOpas MOXKET
paccMaTpuBaThCs Kak BpeqHas AJs JeTe, a Takke JUIsl HpaBCTBEHHOCTH OOIllecTBa.

OcHOBHBIE OpPHEHTHUPHI ISl CO3JaHUsl Oe3omacHOW HWHGOPMAIIMOHHOW Cpeabl s peOeHKa,
KOTOpBIE PacKPBIBAIOTCS B MHBIX HOPMATUBHBIX MPABOBBIX akTax, ¢popmupyer 3akoH «O mpaBax
pebenka B Pecnyonuke Kazaxcran». [lyHkT 1 cratbu 36 00s3bIBae€T roCcylmapCTBEHHBIC OPTaHBI,
(bu3NYeCKUX U IOPUAMYECKHX JIMIT 3aIIUIIaTh peOeHKa OT OTPULATEIHHOTO BO3ACHCTBHS
COLIMANbHOM cpeapl, HH(OpPMALUM, TMpOMaraHAbl W AaruTanud, [PUYUHSAIONIUX Bpea  €ro
310pOBbIO, HPABCTBEHHOMY U JyXOBHOMY Pa3BUTHIO. YKa3aHHOE IOJOKEHHE HAaXOIUT pa3BUTHE
B cTatbe 39 3akoHa, KOTOpas 3ampeuiaeT OCYIIECTBIATh AJIA JAeTed MoKa3, MpOoJaxy, AapeHHue,
pasMHOXEHHE M TPOKAT HrpyIIeK, KMHOPHIBMOB, 3BYKO- M BHJEO3AIMCEH, pacrnpocTpaHEHHE
JUTEPATYphl, Ta3eT, JKYPHAJOB U APYrHUX CPEICTB MAaccOBOM HMH(OpMAIMH, HAIpPaBIEHHBIX Ha
pa3)KUraHue  pacoBOH, HallMOHAJILHOM, COLIMAJIbHOU U PEIUrHO3HOH BPaXKIbL,
MPOMAraHJAUPYyIOUIUX COCJIOBHYIO HCKJIIOUHUTEIbHOCTh, BOWHY, COJAEpXKAIUX TPHU3BIBBL K
HAaCWJIbCTBEHHOMY HW3MEHEHHMI0 KOHCTUTYLIMOHHOTO CTpPOsI M HapyIIEHUIO TEPPUTOpPUATIbHOU
uenoctHoctu Pecnyonuku Kazaxcran, mopHorpaduio Wid MHBIM 00pa3oM MPUYMHSIOMIUX BpE
JTYXOBHOMY U HPaBCTBEHHOMY Pa3BHUTHIO peOeHKa.

3akon «O mpaBax pebenka B PecnyOnmke Kazaxcran» Takke 3ampeliaeT BOBJICUCHHE pPeOCHKa B
MIPOU3BOJICTBO MPOAYKIIMU U MATEPUAJTIOB MOPHOTPAYUIECKOTO U IPOTUUECKOTO XapaKTepa,

* 3akon Pecnyonmuku Kazaxcran ot 15 nexabpst 2006 roma N 207 «O kynbrype» TekcT 3akoHa Ha PYCCKOM SI3BIKE HOCTYICH
B cetu UHTepHeT 10 anpecy: http://www.adilet.minjust.kz/rus/docs/Z060000207_#z215

% 3axon Pecnyomku Kaszaxcran or 8 asrycra 2002 roga N 345 «O mpaBax pebenka B PecnyOimke Kazaxcram».

Texcr 3aKOHa Ha pycckoM A3BIKE JIOCTYIICH B ceTH Wnrepuer o azpecy:
http://www.adilet.minjust.kz/rus/docs/Z020000345_
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yKa3bIBast, 4TO TAKOBOE BJICUYET OTBETCTBEHHOCTh B COOTBETCTBHHU C 3aKOHOAATEIHCTBOM (CTaThs
40-1).

OTBeTCTBEHHOCTh 3a Hamboiee  OOIIECTBEHHO  OMAcHbIE  HAPYIICHHWS  MPHUBEACHHOTO
3aKOHOJATENhCTBA 3a(UKCHpPOBaHA B TOJOKEHUSX YrOJOBHOTO 3aKOHOJaTenbcTBa Kazaxcrana.
B uwactHocTH, cratbu ctaThu 273-1 u 274 YToIIOBHOTO KOACKCA MPEAyCMATPUBAIOT CAHKIIMHU 3a
M3TOTOBJIEHUE U O0OPOT MAaTEpUAIIOB MM IPEIMETOB C MOpPHOrpadUuecKUMHU H300pakeHUIMU
HECOBEPIICHHOJETHUX 1160 ux MIPHUBJICYCHHE JUTS y4acTHs B
3pENUIIHBIX MEPOTPHUSATHUSIX MOpHOTPApUIECKOTO XapakTepa, a TakkKe 3a HE3aKOHHOE
pactpocTpaHeHHEe TPOU3BEICHUH, TPOMAraHINPYIOMUX KYJIbT KECTOKOCTH M HACHIIUS.

3akon «O mpaBax pebenka B PecnyOimke KazaxcraH» Takke YCTaHaBIMBAaeT 3alllUTHBIC
MEXaHU3MBbI, Orpaxkaamolue pedeHKa OT BPEJHOIO BO3IEHCTBUS AJIKOIOJIBHOM MPONYKLMH U
Ta0ayHbIX M3/ENUNA, OT HAPKOTHYECKHUX CPEACTB, ICHXOTPOIIHBIX, CHJIBHOJCHCTBYIOIIUX
WIH S7I0BUTBIX BEILIECTB, a TaKXKe OT BOBJEYEHHUs peOeHKa B MPOCTUTYLHIO. Takue MeXaHU3Mbl
HE BKJIIOYAIOT B ceOs Mephl MO 3aluTe oT WH(GOpMAlUK, OJHAKO 33Jal0T OPHUEHTUPBI TOTO, YTO
MOJKET pacCMaTpHUBAThCs, KAaK aHTHOOLIECTBEHHOE MnoBeaeHue. MHdopmanus, mpoBoiupyromas
K TaKOBOMY, HE JIOJKHA OBITh JOCTYIMHA PeOCHKY.

Pa3zBuTHe mONOXKEHWH 3aKOHOJATENECTBA O 3allUTe MpaB peOEHKa HAXOJUT OTPaKCHHE B
MHPOPMAIIMOHHOM  3aKoHOJaTenbcTBe. lak, 3akoHamu «O TenepaguoBenianun» u  «O
KYJIbTYpE» CO3[aHbl IPEINOCHUIKA JJIsi BHEAPCHHS CHCTEMbl BO3PACTHOHN KiacCHUKAIMU |
MapKHPOBKU WH(GOPMALMOHHON MPOIYKLMH, KOTOpas MOXKET HAaHOCUTH Bpen neTsMm. Crarbs 28-
3 aKTa, peryaupymoIlero OTHOUIeHUS B cepe KyabTypbl, BBOAUT TPeOOBaHMUS K YCTaHOBJICHUIO
CIIeyIoIel BO3PAaCTHOW KiIacCH(PHUKAUK MPOAYKIMH, HAa3bIBasl €€ «MHACKCaMH (hHUIHMOBY:

«1. Bce ¢unbmbl, npousBereHHble B Pecnybnuke Kaszaxcran, u  (uiabMbl, BBO3MMBIE
(mocraBieHHbIE) Ha TeppuTopuio Pecnyonmukm Kasaxcran ¢ Ieiapio Mpokata W MyOJTMYHOMR
JI€MOHCTpAIIHH, MH/IEKCUPYIOTCS o 3pUTETBCKOMY BO3PACTHOMY LICH3Y.
Y cTaHaBIMBAIOTCS CIENYIOMINE UHICKCHI (PUIbMOB:

1) "K" - ¢punpMbl, peiHA3HAUYCHHBIC [UIS 3pUTEJICH pa3HOro BO3PacTa;

2) "BA" - GuiIbMBI, pa3pelieHHbIC A T0Ka3a ACTSAM, JOCTUTIIAM JIBEHAIaTH JIET;

3) "b14" - puibMBI, KOTOpPBIE NETSIM J0 YETBIPHAALATH JIET PEKOMEHIYETCS CMOTpPETh BMECTE C
POJIUTENSIMH;

4) "E16" - GuibMbl, KOTOpPBIE 3PUTENSIM 0 MICCTHAANATH JIET PEKOMEHIYETCS CMOTPETh BMECTE
C pOOUTEIISAMU,;

5) "E18" - punbMbl, npenqHa3HAUYCHHBIC IS 3pUTENICH ¢ BOCEMHAJIIATH JICT;

6) "HA" - ¢unbmbl, npeaHa3HauCHHBIC TOJBKO I 3PUTEICH, MOCTUTIIMX JBAJIaTH OJHOTO
rogax».

[TyHkT 2 yka3aHHOU CTaThbM ONPEICISACT, YTO MOKa3 (UIbMa MO TeJieKaHalaM (3a MCKIIFOUYCHUEM
WHOCTpPaHHBIX TeJeKaHaloB) ¢ uHaekcoM "E18" momyckaercst mocie 22 yacoB g0 06 wacoB yrpa
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MECTHOTO BpeMmeHH, ¢ uHaekcom "HA" - mocme Honst vacoB g0 06 9acoB yrpa MeECTHOTO
BPEMEHU.

JlanHas HopMa ObLIa MpoayOJMpOBaHA IMMO3XKE, MOSBUBIIMCH NpU MpuHATHH 3akoHa PK «O
TelepaJuoBEIIaHNN», B cTaTbe 29 yKa3aHHOTO aKTa.

[Mopsimox ykazanus wuHPOpManuu 00 wuWHACKCE ¢uiIbMa ObUI YCTAaHOBJICH HOPMATHBHBIMH
NpaBOBLIMH akTamu. IlocTaHoBieHHE IIpaBHTENBCTBA, °' NPHUHATOE B Pa3sBUTHE

nonoxxkeHut 3akona «O  KyJabType»  INpeaycMaTpuBaeT  TpeOOBaHHMS B OTHOIIEHUH
nHpopMupoBaHuss 00 WHIEKce (GUIbMa, TPaHCIUPYeMOro B 3dupe TeiaeBHujeHus. B yacTHOCTH,
nepes HayauoM JeMOHCTpauuu ¢uibMa wuHpopMmarus 00 uHAEKce (UiIbMa yKa3bIBACTCA
B CIEAYyIOUIMX TMapaMerpax: 1) MeCcTo pacrmojiOKEeHHs - CcepelrHa »JKpaHa 0e3 KaKoui-
au00  TMOCTOpOHHEH mHpopMaryu; 2) MPUPT - MPUPT OCHOBHBIX THTPOB; 3) UIUTEIBHOCTDH -
HE MEHEe TpeX CEeKYHI; 4) A3bIK 03BYYHBAHUS - SA3bIK JEMOHCTpAIMK (QUIIbMA.

CrnenpanpHble OTpaHUYEHUS B OTHOUICHMHM HWH()OPMAIMOHHOW NPOAYKIIMHM, IpeIHa3HauYeHHOU
JUIS HECOBEPLICHHOIETHHX, YCTAHOBIEHHl 3akoHoM Pecny6muku Kasaxcram «O pekmame».®
Ero crarps 15 npenycMaTtpuBaeT paj Mep 110 3alUTE HECOBEPILIEHHOJIETHUX MPU IIPOU3BOJICTBE,
pa3MEIIEHUU U PaclpOCTpaHEHUW pekiambl. [IpH OCyleCTBIEHUHM yKa3aHHBIX JEUCTBUUA HE
JOTTyCKaeTCs:

1) nuckpenuTaIysi aBTOPUTETA POJUTENICH, TOAPBIB JOBEPUS K HUM HECOBEPIICHHOJICTHHX;

2) mpsMoe TMpPEJIOKCHUE, NPU3bIBAIOIIee YOCIUTh PONUTENCH WIM JPYrHX JHIl MPHOOpECcTH
PEKIAMHUPYEMYIO TTPOAYKIIHIO;

3) mpsMoe yKa3aHHWE HECOBEPIICHHOJIETHHUM, 4YTO OOJaJaHHe TOW WJIM WHOW MPOMYKIMEH JaeT
UM Kakoe-IM0O TPEeHMYIIEeCTBO HaJ IPYIMMH, a TakKe YTO OTCYTCTBHE TaKOH MPOIYKIIUU
MPUBEIIET K 0OpaTHOMY;

4) pa3MmenieHHWEe B peKjIaMe TEKCTOBOW, BH3yalbHOH WM 3BYKOBOWM HWH(pOpMAIUH,
HOK&SBIBB.IOH.I@I\/'I HCCOBCPIHICHHOJICTHUX B OINaCHBIX MCECTaX W CHUTyallusX, Korga O9TO
HE OMpaBJaHO MPO(PUIAKTUYECKUMU ILIEISIMU;

5) Bu3yanbHOE WM 3BYKOBOE HCIOJB30BaHHE OOpa30B HECOBEPIICHHOIECTHHX B pEKjIaMe, He
OTHOCSIIEICS HEMOCPEICTBEHHO K TOBapaM (paboTam, yciyram) Ui HECOBEPIICHHOIECTHUX;

6) mnpuyMeHbIIEHHE HEOOXOAMMOTO YPOBHS HABBIKOB  HCIIOJNB30BAHUS  MPOAYKLIHUU Y
HECOBEPILICHHOJETHUX, 3a MCKIIOYEHHEeM CJIyd4aeB, KOrjJa pe3yJlbTaThl HCIOJIb30BaHUA
OPOAYKIIMU TIOKa3aHbl WJIM ONHUCaHbl. Peksiama 1opKHAa gaBaTh HMH(OpPMAIUMIO O TOM, 4YTO
pEATbHO TOCTHKUMO JJIsI HECOBEPIIEHHOJETHUX TOW BO3PACTHOM TPYIIMBI, 711 KOTOPOil

¥ Mocranoserne IpaBurensctBa PecnyOmukn  Kaszaxcran ot 28 okrsa6ps 2011 roma N 1217 «O6 yrBepxkaeHHH
TpeOoBanuil K uHGopManuu 00 mHAekce ¢uiabMa». TekcT 3aKOHAa Ha PYCCKOM s3bIKe AOCTYHEeH B cetn MHTepHeT mo axpecy:
http://www.adilet.minjust.kz/rus/docs/P1100001217#z5

%8 3axon Pecny6onuku Kaszaxcran ot 19 nexabpst 2003 roma N 508 «O pexnmame». TekcT 3akoHa Ha PYCCKOM SI3BIKE JOCTYIICH
B cetu MHTEpHeT 110 angpecy. http://www.adilet.minjust.kz/rus/docs/Z030000508_#z10.
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NpeaHa3HaueHa MPOYKIIHS;

7) co3maHKe y HECOBEPIICHHOIECTHUX HEPEATbHOro (MCKaXXEHHOTO) TPEICTABICHUS O CTOMMOCTH
(eHe) mPOAYKIIUU ISl HECOBEPIIICHHOJIETHUX, a TaKXe MPSIMOE WIIM KOCBEHHOE yKa3aHHE Ha To,
YTO peKjamMupyeMasi IPOIYKIHs JOCTYIHA AJIs II000ro ceMeitHoro OroJiKeTa.

[IpuMeHUTETPHO K OINMCAHHOMY PpETrYJIMpPOBAaHUIO TPABOOTHOIICHUII B 00JacTH peKIambl
CIEyeT OTMETUTh KaK YETKOCTb OINMCAHMM OIPaHWYCHMM, YCTaHABIMBACMBIX MJIA CONEPIKAHUSA
uHboOpMalMK, TaKk M Haduuue OOOCHOBaHMs BBEACHHUs orpaHuuyeHuil. Kak ykaspIBaeT 3aKoH,
CIeLUaIbHbIE TpeOoBaHuUs BBOJATCS B LeaX 3aILUTHI HECOBEPIIEHHOJIETHUX
OT «3NIOYNOTPEOICHUSI UX JOBEPHEM M OTCYTCTBHEM Y HUX OIIBITa».

3akoH « pekiamMe» YCTaHABIMBACT 3alpeT peKJIaMbl TPOAYKIHUU, KOTOpas MpPHU3HACTCS
HE)KeJIaTeIbHON JUIS HECOBEPIICHHONCTHHX (AHTHOOMICCTBEHHON), HCXOMIs M3 OrpaHUYCHHH,
IIPUBEJICHHBIX BbIIIE. Tak, YCTAaHOBJICHBI 3alPEThl PEKIaMbl YTUJIOBOIO CIUPTA U AJIKOrOJIBHOU
MPOAYKIINH, Tabaka U TaOaYHBIX HU3ICITHH.

3. AHAJIN3 TIPOEKTA 3AKOHA PECHYBJIUKH KA3AXCTAH «O 3AIIUTE
JETEH OT MH®OPMALMM, MPUUMHSIOMIEN BPEJ HMX 3JO0POBBIO U
PA3BUTHIO»

AHanu3upyeMblii 3aKOHONIPOEKT COJEPXKHUT 8 TiaB, BKIroUaromux 27 crateil. Hke nmpuBoasTcs
KOMMEHTApUM 10 TjaBaM C pEKOMEHJALMAMU [0 YIYYLIICHUIO COJEpXKAHUA M TEKcTa
3aKOHOIIPOEKTa B COOTBETCTBHM C MEXAYHApOIHbIMU oOsi3arenbcTBamu Pecnyonuku Kazaxcran
MEXJIYHApOAHBIMM CTAaHAAPTAMU JE€MOKpaTHUM M CBOOOABI CIIOBA, B LEISIX NPUHATUSA
MPUMEHUMOT0 Ha MpakTHKe U 3(P(EKTUBHOTO 3aKOHA, 00ECIIEUMBAIOLIETO 3aAIIUTY MpaB U cBOOO]
CyOBEKTOB NPUMEHEHUS 3aKOHA.

3.1. KoMmMeHTapuHu U NpeaJioKeHHs K riaBe 13akoHompoekTa «O01me moJI10KeHHsI»
3.1.1. U3psatus u3 cdepbl IeHCTBHS 3aKOHA.

CraTtbss 2 3aKOHOIIPOEGKTA OINpenensieT Kpyr OONIECTBEHHBIX OTHOIICHHH, Ha KOTOpBIE OH
pacrpocTpaHseTcs. IMynkr 1 yka3aHHOW CTaTbM YCTaHaBIMBaeT oOlIee MpaBUIO, B
COOTBETCTBUHU C KOTOPBHIM BCE OTHOIICHHS, KOTOPBIE CBS3aHBI C 3alIUTOW JIeTed mpu obopote
MH(POPMALIMOHHON TNPOIYKLIUHU, PETryIupyloTcs 3akoHOM «O 3amuTe JeTed oT HH(OpMaIluH,
NPUYMHSIOMEH Bpex MX 3J0POBBI0 M PAa3BUTHIO». YKa3aHHOE IIOJIOKCHHE KOHKPETH3HUPYETCS B
NYHKTaX 2 U 3 CTaThU 2 3aKOHOIPOEKTA, KOTOPBIE YCTAHABIMBAIOT U3BATHS U3 Cephl NeHCTBUSA
3aKOHA, YTO MPEJCTABIICTCS BEChbMa IMO3UTHBHBIM, IIPUHUMAs BO BHUMaHHE, YTO TAKHM 00pazoM
CO3JAIOTCSl TMPENNOCBUIKH Ui OaJaHCHpPOBAHUS HWHTEPECOB 3alIUThl JIeTed OT BpEAHOH
nH(popManuu 1 CBOOO I HHPOPMAITUH.

TaK, HpeI[CTaB.HSIGTCH JIOTUYHBIM WU COOTBCTCTBYIOH_II/IM HpaKTI/IKe HNHBIX CTpaH OTKa3 O
MIPUMEHEHHsI HOPM 3aKOHA K HayYHOW, ydeOHOH, MEAMIIMHCKOW mpoayKiuu. OUeBHIHO, 4YTO B
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00O3HAUEHHBIX OTpaciIsIX  NPUMEHEHUS  YEeNOBEYECKMX  3HAHMH  Iedb  oOpamieHus
MHGOPMAIIMOHHON TPOAYKIIMH SBJISIETCSA JOMOJHUTEIHHONM MO OTHOLIECHHIO K OCHOBHOHM 3agaue
(uccnemoBaHWe MPUYMH M TOPSOKA pealU3alldi IPOIECCOB M SBICHHW B Clydae Hay4JHOIl
NeSITeNbHOCTH, OpraHU3alUs Ipollecca TO3HAHUS M Pa3BUTUS - B Y4eOHOH NesATeNbHOCTH,
UCIIeJICHUE YeJIOBeKa - B METUIMHCKON cdepe). OcymecTBieHne KiIacCu(UKAIUN MPOIYKIIUU B
COOTBETCTBUHU C TpeOOBaHMSIMHU 3aKOHONPOEKTA B TAKUX CIy4asx SIBISETCS 3aTPYAHUTEIbHBIM U
MOXKET BOCIIPEIISITCTBOBATh pEaln3allil OCHOBHOM 1enu. [lpm 3TOM HYXHO NpPUHHMATh BO
BHMMAaHHE, YTO B paMKax y4eOHOro mporiecca peOCHKY HEM3MEHHO IOMOTal0T YYHUTENS MU
pOAWTENN, KOTOPbIE MOTYT JOHECTH JI0 HEero HEoOXOOMMYI0 HH(OPMAIMIO O BO3PACTHOM
kiaccuukanuu mpoaykuuu. To ke caMoe MOXKHO TOBOPUTh M 00 MH(oOpManuu MeAMIIMHCKON
HampasieHHOCTH. Ee BocnpusitHe peOEHKOM OCYHIECTBISIETCS NPU YJacTHUH B3POCIBIX, K TOMY
e ¢ MpUBJICUEHUEM MPO(ECCHOHAIOB — Bpayei, KOTOpbIe B CHIIY CrieHU(UKHA CBOEH Mpodeccuu
MOT'YT OIICHHBATh PUCKH COOOIICHUS TOW MM MHOM MH(pOpMannu peOCHKY.

Tem He MeHee, TiepedeHb U3BATHH U3 cdepbl JIEeHCTBUS 3aKOHONPOEKTa HE SBISCTCS
JOCTAaTOYHBIM. OJTO CO3/aeT MPENnsITCTBUSA JUIsl HAJUIeKAIed pealn3alud  MOJO0XKEHUU
3aKOHOIMpPOEKTa U 00ycllaBIMBaeT TMOTEHIMAIbHbIE Yrpo3bl JJs OrpaHuYeHus o0opoTa
uH(pOpMaLUU.

B wactHOCTH, MPOEKTOM HE MpenycMaTpuBaeTCs H3bATHE W3 cepbl AeicTBUS 3aKoHa 000poTa
MH(POPMALIMOHHON TNPOAYKLIHH, HMEIOUICH 3HAYUTENbHYI0 MCTOPUYECKYIO, KYJIBTYPHYIO WIH
XYIOKECTBEHHYIO II€HHOCTh. Takoe U3BSATHE TMO3BOJMIO OBl oOecneynBaTh TapaHTHH
COXpaHEHHs KyIbTYpHOT'O Haclieus, CPOPMHUPOBAHHOTO B HAIMOHAIBHOM M MEXIYHAPOJIHOM
UCKYCCTBE M JOCTYNIa K OOBEKTaM TaKOro HAcleAus JeTeil B COOTBETCTBUU C TPEOOBAaHUSIMHU
yactu 2 cratbu 31 KonBeHmmm o mpaBax peOenka, ctatbu 34 3akoHa «O mpaBax peOeHKa B
Pecniyomuke Kazaxcran». HeoOxomumo nmpuHHMAaTh BO BHUMAaHHWE MCTOPHYECKH CIIOKUBIIYIOCS B
OTHOLIECHUM KYJIBTYPHOTO HACJIEAMS CUTYaIHIO, KOTOpas COCTOUT B TOM, 4YTO HEKOTOpPHIE
IPOM3BENICHNS, TMPECTaBIAIONINE COOOH MOIMHHBIE LIEJECBPHI, CO3MABAINCH B JPYrHE SIOXH,
KOrja oOOILIeCTBOM TMpEeNbSIBISIUCH HHBIE TpeOOBaHUS K COJACPNKAHUIO WH(POPMAUOHHON
nponaykuuu. I[IpoBepeHHbIE TOIaMM M TOKOJCHUSIMH 3pUTEIEH, CIyllaTeied MW YuTaTeeu
MPOU3BEJICHUS JOJDKHBI OBITh AOCTYNMHBIMH. [IpuHMUMas BO BHUMaHHE NPHUBEICHHBIC apryMEHTHI,
MOYXHO TOBOPHTH O TOM, YTO B CIIy4ae HE BKJIIOUCHHS B 3aKOHOIPOEKT IOJIOKECHUI 00 M3BATHH
€ro  JEWCTBUS B OTHOWICHMM  NPOM3BEACHUH,  HMMEIOIMX  OCOOYI0  KYJIbTYPHYIO
[ICHHOCTbH, BOSHUKHET PHCK OTPaHWYCHUS TPaB TPAXIaH Ha JTOCTYMN K KYJIbTYPHBIM I[EHHOCTSIM.

Heo06xoauMo Takke OTMETHTb, 4YTO B CJIy4ae YCTAHOBJICHHS PEKOMEHIYEMOI'O HU3BATHUS B
OTHOIIEHUH TPOM3BENEHUMN, HMEIOMUX O0co0yl0 KYIbTYpHYIO IE€HHOCTb, TIOHAJI00UThCS
pa3paboTaTh KpUTEpPHH W MPOLEAYPY OTHECEHUs MPOM3BEICHUI K MOJ00HON Kateropuu. MHOoe
pa3BUTHE 3aKOHOJATENIbCTBA NPEAONPEACIIUT HATUYUE MOTEHUUAIbHON BO3MOXXHOCTU IS
370ynoTpeOsieH!il MmpaBaMu CYOBEKTOB Ha pbhIHKE 000poTa MH(POPMALMOHHOW mpoaykiuu. Bo
n30eKaHWe TPOBEICHUS BO3PACTHOM KiacCU(UKAIMKA, a OCOOEHHO B QopMe 00s3aTeIbHOM
SKCHEPTHU3bI, JMIA, 3J0yHoTpeOssiomue mnpaBoM, OyIyT CCBUIAThCS Ha «0CO0YIO» I[€HHOCTb
MH(OPMALIMOHHOW MPOJIYKIIMM, OTKa3bIBasCh €€ KIacCU(PHUIMpPOBaTh M MapKupoBaTh. EcTh u
MOTEHUHUANA JJis1 Pa3BUTUS KOPPYHNIHUOHHBIX 3JEMEHTOB B JCATEIBHOCTH MpeACTaBUTENCH
WCIIOJIHUTENBHBIX OpPraHoB, KOTOpble OyAyT peliarh, OTHECTH TO WM MHOE TNPOU3BEICHHE K
KaTreropun oco0oil KyIbTYpHOH II€HHOCTH WJIM MPOBECTH €ro BO3PACTHYIO KIAcCHU(PHUKALHUIO,
pe3yabTaTOM KOTOPOM MOKET CTaTh MOJIHBIA 3alPET PACIpPOCTPAHECHUSI TaKOW «I€HHOCTHU».
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B nemsix m3beraHus HENPaBOMEPHOTO OTHECEHHs MPOJIYKLUU K 3TOW KaTerOpHH, JOJDKHBI OBITH
pa3paboTaHbl  KPUTEPUH OTHECEHHS MPOAYKIIMU K KATETOPUU MMEIOIICH OCOOYI0 IIEHHOCTh, W
chopMupOBaH peecTp 0OBEKTOB, UMEIOIIUX OCOOYI0 KYIbTYPHYIO IIEHHOCTh. Jlo popmupoBanus
MEPBOHAYAIBHON BEPCHHM TaKOTO peecTpa, BBEICHHE 3aKOHA B JCHCTBHE HE SIBISETCS
1[e71ecO00pa3HBIM.

Eme onnuM ymymieHusM 3aKOHOMPOEKTa SIBISETCS TO, YTO UM HE MPEeAyCMaTPUBAETCS U3BATHE
u3 cdepsl ero AEUCTBUS peKiIaMHOM uHpopmauuu. Mcxoas W3 TOro, 4YTO peKIaMHOE
3akoHoAaTtenbcTBO Pecnybnuku Kaszaxcran sBisercs CcQOpMUPOBAHHBIM,  YCTOSIBIIMMCS,
CHEeUMaNbHBIM, M MpPEeJyCMaTpUBACT JIOCTATOYHBIE M HEOOXOOUMBIE MeEphl 1O 3aIUTe
HECOBEPIIECHHOJIETHUX TPU MPOU3BOJACTBE W pa3MmemnicHuH pekiambl (ctaths 15 3akona PK «O
pekiame»), NPEICTaBISIETCS  HEOOXOMUMBIM  HUCKJIIOYHTH  PETYIHMPOBAHHE  PEKIAMHBIX
OTHOIIICGHUW B YaCTH, Kacaromieics o0opoTa MHPOPMAIMOHHON MPOAYKIINHU, U3 cPepbl NeHCTBUA
Oynymero 3akoHa. OOO3HAUeHHBIM IOAXOJ] OTBEYAeT NPAKTUKE, CYIIECTBYIOLUIEH B APYrux
CTpaHax MHupa.

3.1.2. MecTo 3aKOHOIIPOEKTa B CHCTEME 3aKOHOJATEeNbHBIX akToB PecnyOnuku Kazaxcran

IIpuBeneHHBI  BBIIE INPUMEP  CYLIECTBOBAHMUS  OTJIMYAIOLIEIOCS  OT  IPEAIaraeMoro
3aKOHOIMPOEKTOM PETryIIMPOBaHUsI 000poTa MH(OOPMAIIMOHHON MPOIYKIIMH, & UMEHHO DPEKJIaMBI,
CTaBUT BOIIPOC O TOM, KaK HOJIKHBI PCHIATHCA KOJUIM3WH, BOZHUKAKOIIMUC MCKAY MpCIAIaracMbIM
3aKOHOMPOEKTOM W JICHCTBYIOIIMMH B CMEXKHBIX OTpacisX IpaBa HopMamMu. OTBET Ha HEro
mpeanaraeT MpaBoBasi HOpPMa IYHKTAa 2 CTaTbU 3 3aKOHOMPOEKTAa, KOTOpas (OpMYIHpPYETCs
CJIEMYIONMUM 00pa3oM:

«[TonoxeHus: HACTOSIIIETO 3aKOHA MPUMEHSIIOTCA C Y4E€TOM OCOOCHHOCTEH, MpPeayCMOTPEHHBIX
3aKOHOJATeIbHBIMU akTamMu Pecniyonuku Kaszaxcran».

[IpencraBnsercs, uro Takas (GOpMyIHpOBKa He MOXKET ObITh NMpU3HAHA yaadyHOU. Bo-mepBsix,
BO3MOXKHA JIBOMCTBEHHAs TPAaKTOBKAa 3TOM HOpMBL. Ee MOXHO MOHMMaTh OO Kak
YCTAaHABIMBAIOIIYID  IPHOPUTET  HOPM  HMHBIX  3aKOHOB,  PETyIUPYIOIIUX  00OpOT
WHOOPMALIMOHHOW  TPOAYKIMH, HAJ CHEIUATM3UPOBAHHBIM  aKTOM, KAaKOBBIM  SIBIISIETCS
paccMaTpuBaeMbIif MPOEKT, JUOO KaK BBOJSILYIO BO3MOXKHOCTH Pa3BUTHS M KOPPEKTUPOBKH
MOJIOKCHUN 3aKOHA ITyTeM MPHUHSATHS MOA3aKOHHBIX HOPMATUBHBIX akTOB. O0a TONKOBAaHMS, Kak
MPEACTABIISIETCS, BBI3BIBAIOT CYIIECTBEHHYK) KpUTHUKY. llomumHeHue 3akoHa, peryiaupyroniero
000poT HMH(POPMALMOHHON MNPOAYKLIWH, BCEM MPOYMM 3aKOHAM, CTAaBUT €ro B KpaiHe
JIBYCMBICIICHHOE TMojokeHne. Hampumep, 3akoH «O cpeactBax MaccoBod HHGOpMAMU» HE
MpeaycMaTpUBaET MapKUPOBKH MH(POPMAITMOHHON MpoayKuuu, a 3akoH «O KylIbType»
YCTaHABIMBAET JpPYyrue BO3pAacTHblE TPYONbl I KilacCUPUKaUMW  UHGOPMALMOHHOM
npoaykiuu. Caenyer nu u3 storo, uro B CMU no-npexxuemy Oyner oTCyTCTBOBaTh MapKHpPOBKa
MPOAYKIIMM JI0 TeX Mop, moka B 3akoH «O cpencTBax MacCOBOM HHpopManmuu» HE OyayT
BHECEHbl M3MEHEHHMs? MOKHO JIM CcAenaTh BBIBOJA, 4YTO s (MIBMOB, PaclpOCTPAHSEMBIX B
COOTBETCTBUHU C 3aKOHOM O KYJIbType, OyJeT yCTaHOBJEHa MHAas MapKUPOBKA, HEXENH AJs BCEeX
OCTAJIHBIX TENEBU3UOHHBIX MpOeKTOB? WM ke mpeniaraeMblii 3aKOHONPOEKT HMEET 3]1eCh
MIPUOPUTET Mepesl IPYruMu aKTaMu?

To, 4TO 4YeTKHMH OTBET Ha YyKa3aHHBIC BOIPOCHI IIPU TOJIKOBAHUM HOPMBI IIpaBa IOJY4YUThb
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HEBO3MOXXHO,  CBHJICTEJIILCTBYET O TOM, 4YTO I[IO3MIIMOHMPOBAHHWE  3aKOHOIPOCKTAa B
npaBoBoM mnojie KazaxcraHa He SIBISETCS JOCTATOYHO BBIBEPEHHBIM, YTO MOET BECTH K
HEOOOCHOBAHHBIM OTPAaHUYCHHUSM IMPaB U CBOOOJ TpaXkjaaH, B YaCTHOCTH, JCTEH.

3.1.3. IlonsTHiHBIN anmapaT 3aKOHOIPOEKTa

3aKOHOMPOEKT COJAEPKUT BEChbMa 3HAYUTENIbHBIN MO YKCIY ONPENCTCHUN MOHSATUMHBIN ammapar.
Bonpmass wyacte geduHMIMI oTBeyaeT TpeOOBaHUAM (OpPMATBHOW  OIpPENENIEHHOCTH U
MO3BOJISIIOT  CyObEKTaM IPABOOTHOIIEHHH COOTHOCHUTH CBOM JICHCTBHS C BO3MOXHBIMHU
MOCNEACTBUSIMU HX COBEPILEHUS. OpHako psii  OrpaHHYEHUN B OTHOLIEHUH 000pOTa
nH(popManuM, KOTOphIle 0A3UPYIOTCSA Ha MPEIOKEHHBIX Ne(QUHHUIUAK, HE MOTYT OBITh TPU3HAHBI
JOCTaTOYHO BBHIBEPEHHBIMU C MO3MILIMHU JEHCTBHS MPUHIUIA ONPEAeIEHHOCTH.

B wactHOCTH, ycTaHaBIMBaeTCs 3alpeT Ha pPacHpOCTpaHeHHWE HHQPOPMALUH, MPOBOLHUPYIOLIEH
peOeHKa Ha aHTHOOIIECTBEHHbIE W NPOTHUBONpaBHbIE JeHcTBUs. OmnpeneneHue AaHHBIX
KaTeropui, MpeayCMOTPEHHOE B IIPOEKTE, K COXKAJICHHIO, HE OTPaHMYMBACTCS INEPEUYMCICHUEM
KOHKPETHBIX  ()OpM  TIOBEACHHUS,  KOTOpbIE  TPU3HAIOTCS  AHTUOOIIECTBEHHBIMH WU
MPOTUBOIIPABHBIMH, @ COJIEPXKUT OTKPBITBIA MEpeyYeHb, BKIIOYAIOMIMKA JIIOOBIE JEHCTBHUS,
KOTOpBIC HAapyLIAOT IPaBa U MHTEPECHl TPETbUX JIML. Takoe OmpenciieHue SBISETCS CIUIIKOM
LIIMPOKHUM.

Kpaiine HEYyJAaYHbIM MPEICTaBIISIETCA onpeeieHue nHpopmauu, coJiepKalein
HEHOPMATUBHYIO JIEKCUKY. BoO-TIEepBBIX, OHO HEKOPPEKTHO C TOYKHU 3pPEHUS IOPUIUUYECKOM
TEXHUKH, TaK KaK OHO OIMCHIBACT TIOHATHE C HKCIOJb30BAaHUEM CaMOH  OmpenenseMoit

nehuHunuMy (CIPOJYKLHMsS, CONEpIKaIlas ... HEHOPMATUBHBIC CIIOBA, pEYeBbIe OOOPOTHI H
BBIpOKEHUS»). BO-BTOPBIX, AeHUHHUIIUS HCIIOIB3YET LENbIA P/ CJIOB, TAKUX KaK «BYJIbTapHbIC»,
«OpaHHBIE», «HELEH3ypHbIE CIIOBA W  BBIPAKEHUS»,  KOTOpPbIE  HE  SBISIOTCS

MOHATHBIMHM, UCUEPNBIBAIOIIMMUA W MOTYT  IO-PasHOMY  TPAaKTOBaThCsl  CYOBEKTaMHU
MpaBoONpUMEHEeHHU.  Te coBa, KOTOpPbIe OJHUMH JIMIIAMH MOTYT BOCIPUHHUMATBLCS, Kak
OpaHHblE WM BYJIbIapHbIC, MOTYT HE BOCIPUHUMAThCA Tak IpyrumMu. Tem Oosee, 3aTpynHseT
MPUMEHCHHE HOPM 3aKOHAa BKJIIOYCHHWE B KAaTErOpHI0 HH(OpPMAIMKM, HE cojaepkamei
HGHOpMaTI/IBHYIO HGKCI/IKy, CJIOB U BBIpa)KeHHﬁ, CXOIHBIX 0 CTCIICHU CMCUICHUA C
HEIICH3YPHBIMU BBIp@KCHHUSIMH. HecMoTpss Ha TO, 4TO Ha ypoBHE 0a30BOTO IpEACTABIICHUS,
YTO OTHOCHUTCSI K KaTerOpuu Takoil mH(popManuu

0ojee-MeHEe TMOHSATHO, TEPEYHS CIIOB, OTHOCSIIUXCS K HEIEeH3ypHOU 8
Oonee

o Opanu, a Tem

KPUTEPHUEB ISl OMPEICICHUS] CXOXKECTH C TAaKUMHU CIIOBaMH, B 3aKOHOJATENbCTBE HET. Takum
o0Opa3oM, co3maercs CUTyalusi, NpU KOTOPOW BO3MOXHA HEBEpHAas TPAaKTOBKAa 3aKOHa IpHU
OCYIIIECTBIICHUU BO3PACTHOHN KiaccH(UKAINK, KaK Tpa)<IaHaMd, TaK U JOKHOCTHBIMH JTUI[aMHU,
a Kak CJeICTBHME, KakK 3J0ylNoTpeOsleHHe MpaBoM, TaK M HENPaBOMEPHOE OrpaHWYEHHE IIpaB
rpaXKJaH.

39 CrnenyeT HpU3HATh, YTO CJIOBO «HEIEH3YPHBIN» ABIAETCA KpailHe HeyJauHbBIM ISl HCIOJb30BAHUS B 3aKOHOAATEIHCTBE.
HeuensypHoe, Kak CHEAYeT M3 JOCIOBHOTO TOJKOBAaHHS, O3HadaeT TO, 4YTO HE 0J00peHo (momymieHo) IeH3ypoil. B
YCJIOBUSIX 3ampera ILEH3YpHl, cymecTByomero B KaszaxcraHe, rOBOPHTh O HEIEH3YPHOCTH 4ero ObI TO HM OBLIO, HE BIOJHE
KOPPEKTHO.
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HeynaunelM  mpencraBisiercs W ompeAeieHHe  MH(MOPMALMOHHOW — HPOAYKIUM  JUIs
NEeTeH, MPENJIOKEHHOE  3aKOHOIIPOEKTOM. Ilon  TakoBOil  mpemiaraercd  NOHMMATh
IPOJYKIMIO, «IIPEeJHA3HAYEHHYIO IO HAIpPaBICHHOCTH, TEMAaTHKE, COAEP KaHUI0, O()OPMIECHHUIO
i pebeHkKa». OTO TOHATHE SBISAETCS KIIOYEBBIM JUISL ONpEAeTeHHs Mopsaka o0opoTa
uHpopMmauuu Ha pblHKe. MHpopmanMoHHas NpPOAYKLUS A JeTeld, B COOTBETCTBUU C
TpeOOBAaHUSAMH 3aKOHOIIPOEKTA, MOUICKHUT O00sM3aTeNBbHON JKCHEepTH3e 10 Hayayia ee 000poTa,
TO €CTh, €€ BBEACHHME HA DPBIHOK HOCHT Pa3pelIMTENbHBbIM xapakrep. [loaToMy kpurepuu uis
TOr0, 4TOOBI MOHSATH, HYKHO JI OTHOCHUTh MH(OPMAIMIO K KaTETOPHM «UIs JETei» WU HeT,
JOJKHO OBITh UCKJIIOYMTEIBHO  YETKMMHM, IOHATHBIMM, HCKJIIOYAIOMIMMU HEOAHO3HAYHOE
TosikoBaHue. «[IpeqHazHayeHHOCTH» WHGOpPMALMKM  JUIi  JAETe  «10  HalpaBJIEHHOCTH,
TEMaTHKe, COJAEP)KaHUI0, OQOPMIIEHHIO» HE MOXET paccMaTpuBaTbcsi Kak JOCTaTOYHO
YeTKUN KPUTEPUU ISl OTIENCHUS <JIETCKOW» OT «HEIETCKON» MHPOpMAIlUU, TaK KaK TAKYIO
IpeJHa3HAUYCHHOCTh IPOU3BOJUTENN HMHpOpManMu OyayT ONpenensTh, HCXOAs M3 CBOUX
IPUOPUTETOB, OIHUM H3 KOTOPBIX, HEH30EXKHO OyaeT CTpeMJIeHHE H30eXaTh IPOBEICHUS
IIPEIBAPUTENBHON JKCIIEPTU3bl NPOAYKIIHH, a TOCYAAPCTBEHHBIE OPraHbl — U3 CBOHUX
IIPUOPUTETOB,  OJHUM M3  KOTOPBIX  SIBISIETCS  BBIABJICHHME  CIIy4acB  HapyLICHHUs
3aKOHOJIaTeNbcTBA. MHEHHE JeTed U WX POJAUTENICd MPU OMNPENEICHUH OPHUEHTHUPOBAHHOCTH
NPOAYKIIMM Ha peOCHKa, KaK 3TO CIEAyeT U U3 ONpeesieHHs], JaHHOTO B 3aKOHE, U M3 OCTaIbHBIX
MI0JIO)KEHUH 3aKOHA, HE YUUTBIBAETCS.

Pexomenoauuu:

1. B3wate u3 cdepbl AeCTBUS 3aKoHA 000POT HMH(POPMAIMOHHON NPOIYKIIUU PEKIAMHOTO
Xxapakrepa W HUHDOPMALMOHHOW TPOAYKIIMH, HWMEIONIEH 3HAYUTENBHYI0 HCTOPHUYECKYIO,
KYJIbTYPHYIO WIH XYI0XKECTBCHHYIO I[EHHOCTb.

2. CKOppeKTHpOBaTh HOpPMY IIYHKTa 2 CTaThbM 3 3aKOHOIPOEKTA, OMPEICIAIONIYI0 MECTO
3aKOHONPOEKTa B CHUCTEME JeiicTBYIOIIEero 3akoHonarenbcTBa Kaszaxcrana. JlaHHOe mosiokeHHe
JIODKHO MO0 yCTaHABIMBAaTh IPHOPUTET MPUHUMAEMOIO 3aKOHONPOEKTa TMepea BCEMHU
OCTAJbHBIMU 3aKOHAMH B cepe ero IeHcTBus, IMO0 ycTaHaBIMBATh OoJiee MOHATHBIC KPUTEPHU
IUIsl IPUMEHEHUS] HOPM JIPYTHUX 3aKOHOB B CIIy4ae BOSHUKHOBEHUS KOJITU3UH.

3. JlopabGoTaTh 3aKOH C IENbI0 HCKJIIOUEHHUS M3 HEro MOJO0XKEHUH, KOTOpbhle HE MOTYT OBITh
NpU3HAHBI  ONMPENCICHHBIMH B  JIOCTAaTOYHOH Mepe, 4YTOObl HCKJIIOYHUTH BO3MOXKHOCTH
HEKOPPEKTHOTO TPUMEHEHHUs, M 3aMEHbl MX Ha KOppeKTHble ompexaeneHus. Ilpexne Bcero,
CIIEyeT TIEPEOCMBICICHUSI KaTeropus <«WH()OpMAalMOHHAS TPOAYKIMS I JeTeH». [Mpu
COXpaHEHMM TpaBWJa O MPOBEACHUM  OO0S3aTENbHOM  MpEABAPUTENBHON  HKCIEPTHU3HI,
CYIIECTBYIOIIEE OMpeaesiecHne He MOXKeT mpuMeHsATbes 3 dextuBHO. Kpome Toro, HeoObXxomumo
U3MEHUTHh  CcoJepKaHue Je(PUHUIMI «aHTHOOLIECTBEHHBIE M TPOTUBOINPABHBIC JEHCTBUSY,
«gHpOpManus, coJepxallas HEHOPMATUBHYIO JIEKCUKY.
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3.2. KoMmMeHnTapumn U npeai0KeHust K rjaBe 2  3aKOHONPOEKTA
«I'ocymapcTBeHHAas MOJMTHKA W KOMIIETEHIIHsI TOCYIaPCTBEHHBIX OPraHoB B 00JacTH
3alIMTHI pedeHKa oT uH(popMauuK, HAHOCAILIEH Bped ero 310pOBbI0 M Pa3BUTHIO»

OpHMM W3 CYIIECTBEHHEHWINUMX HEINOCTAaTKOB 3aKOHOIPOEKTa CIeAyeT IpU3HATh IIOJIHOE
OTCYTCTBHE PpEryJIUpOBaHUs Yy4acTHUs OpraHU3alUi CaMOPETyJUpOBaHMS WIA OpraHu3alui
COpErylIMpOBaHMUs B IPOLECCAX PEIVIAMEHTUPOBAHMS OTHOLICHHH B OTPAciy, OCYILECTBIIAIONIEH
ob6opoT wuH(pOPMAIMOHHON mpoAykiuu. lLleHTpanbHas poidb B (HOPMUPOBAHMH MEXaHU3MOB
oOecrieueHHs] UCIOJIHEHUs 3aKOHa B COOTBETCTBMM C IPOEKTOM, BKIIOYas (OpMHUpPOBaHHE U
peanu3aluio TOCYIapCTBEHHON MONUTUKU B cdepe 3aluThl JeTed OT BpeAHol HHQopMaiuw,
IMPUHATHE AaKTOB, YCTAHABIMBAIOIIUX IPOLELYPhl MapKUPOBKM W IIPOBEACHMS DKCIIEPTU3BI
MH(POPMALIMOHHON TNPOJYKLHH, a PABHO OCYIIECTBICHHE KOHTPOJIbHO-HAI30PHBIX (YHKIINH,
BO3JIaraeTcsi Ha TOCYIAapCTBEHHBbIE OpraHbl, a HE Ha MpejacTaBUTENeH NpodeccHoHaNbHOrO
coobmectBa. Crarbst S 3aKOHONPOEKTAa HAAENSAET TOCYIAapPCTBEHHBIE OpPraHbl  BCEMH
BBIIICIICPCUYNCICHHBIMA  [TOJIHOMOYMSAMH, a TaKKe elle LeIbIM pPsIJaoM JApYruxX Ipas,
MPEIOCTABIAIONIMX BO3MOXKHOCTh  BIIMSATH Ha YYaCTHUKOB 000poTa HMH(POPMALUMOHHOU

MPOAYKITUH.

CnenyeT OTMETHTh, YTO YKa3aHHas HOpMa OOS3bIBAET IIEHTPAIbHBIC HCIIOJHUTEIbHBIE OPTaHbl
Kazaxcrana co3maBaTh KOHCYIbTaTHBHO-COBEIIATEIbHBIE M HKCIEPTHBIE KOMHCCHU B 00JacTH
3amuThl  pebeHKka OT UWHGOPMALMOHHOW TMPONYKIMH, HAHOCAIIEH Bpel €ro 3J0pOBBIO
u pazButuo. OnHAaKo, HM CTaTyc, HM IIOJIHOMOYMS TaKUX OPraHOB HE ONPEAEIIAIOTCA.
W3 monokeHuii 3aKOHOMPOEKTa MOXHO CJAENaTh BBIBOJ, YTO OHM HE MPUHUMAIOT 00s3aTeIbHBIX
pelieHnid 7S WHAYCTPUHM, B TOM 4YHCIIE HE BbBIPAOATHIBAIOT CTAHIAPTHl KIiaccuuKanuu
MpoAYKIHH. Bce 3To nenaroT rocy1apCcTBEHHbIE OpraHbl.

Taxke HEOOXOOMMO YIIOMSHYTh, 4YTO TMPOEKT 3aKOHA MPEIyCMAaTPUBACT TOCYIAPCTBEHHYIO
NOAACPIKKY HCTOCYAAPCTBCHHBIX OpFaHHSaHHﬁ, OCYHICCTBIAOIMUX ACATCIIBHOCTL 110 3alIUTC
MpaB M 3aKOHHBIX WHTEpPECOB pebeHKka mpu obopore mHpopManmoHHOW mnpoaykuuu. OIHAKO
MOO0OHBIE MHCTPYMEHTHI, TPEIYCMOTPEHHBIE CTaThell 5 3aKOHOMPOEKTa, MPEICTABISIOT COOOM
YCEUCHHYIO BEPCHIO YYacTHsl TpEACTaBUTENCH TpPOPECcCHOHAIBHOTO COOOIIeCTBA B MPOIECCE
HUCIIOJITHEHHUA 3aKOHaA, TaK KaK IIO3BOJSAKOT TOJIBKO JIMIIb CHOCO6CTBOBaTB rocyaiapCTBCHHOMY
KOHTPOJTIO, a HE pa3paboTKe CTaHIapTOB pabOTHI OTPACIIH.

Takas mpakTHKa HE COOTBETCTBYET MEXAYHApOAHBIM CTaHAAPTaM, U HE SBISETCA NPUHATOU B
npyrux crpaHax-ydactHukax OBCE.

B menoM, ypoBeHb TroCyIapCTBEHHOTO Yy4acTHUs B PETryIUpPOBAaHUM JIEATEIbHOCTH CYOHEKTOB,
MOAMNAJA0NINX MO/ JACHCTBUE 3aKOHOIMPOEKTA, SIBISIETCS YPE3MEPHBIM, UTO IMO3BOJIIET TOBOPHUTH
O TOM, YTO TOCYIapCcTBO HE COONIOAAET MPUHIUI MPUOPUTETA MpaB poauTeneid B oOecrieuyeHuun
BOCIUTAHUS JeTeill. ['ocyaapCTBEHHbIE OpraHbl CaMU OMNPEIEISIOT TOCYIAPCTBEHHYIO MOJUTUKY
B cdepe 3amuThl AeTed OT HH(GOpPMALKMK, CaMU pPEATU3yIOT TaKylo [OJUTHUKY, CaMu
OCYIIECTBIISIIOT KOHTPOJb B cdepe 3aluThl AeTel oT BpeaHod WHGOpMAalUu. DTO SBISETCS HE
TOJBKO KOPYIMUUOTEHHBIM (aKkTopoM, HO U mpepomnpenenser HeIDPEeKTUBHOCTh JEHCTBUS
3aKOHa.
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Pexomenoauuu:

1. BHectu B 3aKOHONPOEKT W3MEHEHHS, OOECleuuBaronue 00sA3aTeThbHOE  Y4acTHE
npeacTaBuTeNield  MpOoGEecCHOHATBHOTO COoOOIIecTBa B NPHUHSATHH  PEIICHHH, KacaroUIMXCs
KJIaccupuKanmuu WHPOPMAIMOHHON MPOIYKIINH, AKCHEPTU3Bl TAKOW MPOIYKIIUH, COCTABICHUS
pErIaMeHTOB ¥ NPaBWJI OCYIIECTBICHUS DPA3IUYHBIX BHUIOB JCSITEIBHOCTH 1O 3aIIUTE JETEH OT
BpenHoi uHpopMmanuu. B kauecTBe Hamboliee NPEANOYTHUTEIHHOTO BapUaHTa MpeIaraeTcs
BO3JIO)KCHHE COOTBETCTBYIOMIMX (YHKIHMHA HA OpraHbl CaMOPETYIUPOBAHHS MPO(ECCHOHATHHOTO
coobmectBa, wid TmpodeccnoHalbHbIE OOBEAWHEHHs, WM Hawboliee aBTOPHUTECTHHIC
HEKOMMEPUYECKHE OpTraHu3alui. B KadecTBe allbTEpHATUBHOI'O BapHaHTa PEKOMEHIYETCS B
KauecTBe 0053aTeNbHOT0 TMpaBWJIa  YUYPEKJACHHE OKCIEPTHOTO COBETA,  BKJIIOYAIOIIETrO
MPEICTaBUTENICH TPa)KIaHCKOTO OOIIECTBa, IPH OpraHax, YIOJHOMOYEHHBIX OCYIIECTBIISATh
MoJIHOMOYHST B cdepe 3amuThl aered oT WH(OpManuu, MPUYMHSIONEH Bpel WX 3J0POBBI0 U
pa3BuTHIO. PemieHus rocyaapcTBEHHOTO OpraHa AOJDKHBI MPUHUMATBCS TpH  00s3aTeIhHOM
y4aCTUU IKCIEPTHOTO OpraHa.

2. TllepecMOTpeTh TIONIOKEHHUS 3aKOHOMPOCKTA, YCTAHABIMBAIOUINE YPE3MEPHO IIHUPOKHUE
MOJTHOMOYHST TOCYIapCTBEHHBIX OPTaHOB, COKPAaTHB TaKWE IMOJHOMOYHUsS B cepe 3aluThl JeTer
OoT BpemaHoOW wuHpopManuu. B dacTHOCTH, HEOOXOAUMO TMPENOCTABUTH MPEACTABUTEISAM
WHIYCTPUM BO3MOXXHOCTH (OPMHpPOBaHMsI TpeOOBaHWUH K MapKUPOBKE WHOOPMAIIMOHHOMN
npoayknuu. Kpome Toro, 1enecoo0pa3HO YCTAHOBUTH IMPOLEAYPY MPOBEACHUS SKCIEPTU3BI B
caMoOM 3aKOHE, He TIPeAyCMaTpHBasi BO3MOKHOCTh €€ MOJJ3aKOHHOTO PETyJIUPOBAHUS.

3.3. KomMeHTapuu H NpeAJIOKeHHMsl K IjiaBe 3 3aKOHONPOEKTa «Bo3pacTHast
KJaccupuranusa MHPOPMALMOHHON NMPOAYKIUHN IS JAeTei»

3.3.1. O6s3arenbHas dKcrepTU3a HHHOPMAITMOHHOW TIPOMYKIIUM JIJIS IETCH

CylecTBeHHEHIIMM ~ HEJIOCTaTKOM  3aKOHA, OTKPBIBAIOIIMM IYTh K HEMPAaBOMEPHOMY |
MIPOM3BOJILHOMY OTPAaHUYEHHUIO CBOOOIBI BBIPAXXCHHUS MHEHUS, SBISICTCS BBEICHHE HMHCTUTYTA
00s13aTeIbHON  AKCHEpPTH3bl HHAGOPMAITMOHHOW TPOAYKIMH [ jAeTeid. Takas »KkcmepTusa
MpEACTaBIISIET co0oif croco6 BO3pPACTHOM KJIacCHU(PUKAITUU uH(HOPMAMOHHON
MPOJYKIIMH, KOTOpPasi, B COOTBETCTBHU CO CTaThel 8 3aKOHONPOEKTA, JOJDKHA OCYIIECTBISATHCS JI0
Hayayna pacmnpoctpaHeHus wuHpopmanuu Ha Tepputopun Pecnyonuku Kazaxcran. Ilpu sTom
OKCIEPTH3a OPraHU3yeTCsl OpraHaMu TOCYIapCTBEHHOM BJIACTH, MO pe3yJbTaTaM TaKOH
OKCHEPTU3bl  MOXET OBITh MNPHUHATO pEHIEHHE O MPHUOCTAHOBIEHUU PACIPOCTPAHEHUS
WH(POPMAIIMOHHOHN MPOIYKIIMH, KOTOPOE peaTu3yeTcss OpraHaMH TOCYHapCTBEHHON  BIAcTH
B aJMHHUCTPAaTUBHOM, a He cyaeOHoM mnopsake (myHKT 6 crateu 10 3aKoHOMpOEKTA).

B xareropuro «HGOPMAITMOHHOW MPOIYKIIUU IS JETEH», KaK Y)Ke€ YKa3bIBaJIOCh paHee, MOXKHO
BKJIFOUUTh CaMylo pasHyio uHpopmanumo. Heodxoaumo mNOMYEpKHYTh, HYTO 3aKOHOMPOEKT
HampsIMyl0 OTHOCUT K TaKOW KaTeropuu YHUBEPCAIbHYI0 HMHGOPMAIMOHHYIO MPOIYKIUIO, TOJ
KOTOpOfI, B TOM YHCJIIC, TIOHUMACTCA OGH.IGCTBGHHO-HOHI/ITI/I‘IGCKEUI. Taxkum 06pa30M, uexoasa us
JIOTUKM 3aKOHOINPOEKTa, TOCYIapCTBEHHbIE OpraHbl B ClIy4ae €ro MPHUHATHS CMOTYT
OCYIICCTBJIATDH Hpe,Z[BapI/ITeJILHBII\/'I KOHTPOJIb COACPpIKaHUA INOJIUTUYCCKHUX nepecaaq n
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MPEMATCTBOBATh HMX PacCpOCTPAaHEHUIO, MOTHBUPYS O3TO 3alUTOM HHTEpecoB nereil. Takoe
peryaupoBanue (GOpMHpPYET HWHCTPYMEHT LEH3Ypel B cdepe obopora uH(pOpMAIMH, YTO
MPOTUBOPEUYUT U TPEOOBAHUSAM MEXIYHAPOJHOTO MpaBa U HAlMOHAIBHOMY 3aKOHO/ATeNIbCTBY.

Kpome Toro, eme ogHuM apryMeHTOM IPOTHB BBEIACHHUS O0S3aTEIbHOW JKCIEPTU3BI SIBISCTCS
TO, YTO pPacXoJbl HAa €€ MPOBEICHHE BO3JAralOTCs Ha TO JIMIO, KOTOpoe oOparmiaercs 3a ee
npoBefeHueM. Kak TmpencTaBisieTcs, TpPH COXPAaHCHHH TOJOOHOTO pPErylupoBaHUs, 00bEeM
WH()OPMALIMOHHOW TMPOIYKIINH, MPOU3BOIUMOMN Ui JeTed, OyJeT HEeYKJIOHHO CHUXKAThCS, TaK
Kak K 3aTpaTaM Ha €€ IPOU3BOJCTBO MPHUOABATCS PACXOIbl Ha MPOBEICHHE DKCIIEPTHU3BI, KPOME
TOro, OyleT TOCTOSHHO CYIIECTBOBATh PHUCK 3ampera MPOAYKIMUA KaK HE COOTBETCTBYIOIIEH
3aKOHOJIaTE€NIbCTBY O 3alluTe JETEH. Tem cambiM, 3akoH OyaeT oOpallleH TpPOTHUB
JICKIapupyeMoOll WM caMUM [eIH - pealu3alud T[paBa peOcHKa Ha MOJIy4eHHe |
pacmpocTpaneHre WH(}OpMaIuu, Tak KaK KPYyr OOCTYMHOW mis peOeHka uHpopMamuu OyneT
CYXKaThCsl.

Wnmoctpanueil mocieqHero Te3uca MOMKET CTaTh apryMeHT O TOM, 4YTO O0s3aTelbHOCTh
MIPOBEJICHUSI AKCIIEPTHU3bl MPHUBEAET K IMOJTHOMY KOJUIANCY padOThl TENEBU3MOHHBIX KaHAJIOB U
WHTEPHET CalTOB, OPUEHTHUPOBAHHBIX HA JIETCKYIO ayJIUTOPHUIO, KOTOpPHIE BMECTO TBOPUYECKOM
NESATEIPHOCTH OyIayT 3aHUMATbCS TIOCTOSIHHOM JKCIEPTH30M CBOEW mpoaykiuu. Jlrobas
mporpaMMa JETCKOTO TejleKaHala Teped €€ BhIXOoJoM B d3Qup JomKkHA Oyner [poulTu
JKCHEPTHU3y, YTO 3aMEUIMT TEMII NPOU3BOACTBA MPOrpaMM, NPHUBEAET K YAOPOKAHUIO
CTOMMOCTH WX TMPOU3BOJICTBA M, CKOpEE BCEro, CKAXETCS Ha KAueCTBE MpOrpamMM, TaK Kak HX
co3aaren OynyT BBIHYXKJIEHbI OPUEHTUPOBATHCS HE TOJBKO HA ayIUTOPHUIO U 3aKa3uMKa, HO U Ha
BKYC JKCIIEpTOB. B KayecTBe MHOM BO3MOYKHOW TEHAEHUHUH MOXHO MPEAIOJIOKHUTH IOJTHOE
BBIXOJIAIMBAHUE WHCTUTYTA 3KCIEPTU3bI, KOTOPAs MPEBPATUTHCS B KOHBEHEP MO MPOU3BOJCTBY
OJTHOTHITHBIX M OECCMBICIICHHBIX pEIICHUN, HE O00eCHeYHBAIOMINX CKOJIb-HUOYIh TOCTOWHBIN
YpOBEHb 3alIUThl HHTEPECOB MpaB peOeHKA.

3.3.2. O6mwme npaBuiia TPOBEIACHHS IKCIIEPTU3BI HH()OPMAITMOHHON MPOAYKIIUH

3aKOHOMPOEKTOM TMPAKTUYECKH HE PETYIUPYeTCs NPOIeaypa IKCIEepTU3bl WHOOPMAIMOHHON
MpOayKIMH, Oojiee TOro, OUYEBUIHO, YTO MHCTUTYT SKCIEPTU3bl HE JO KOHLA MpopaboTaH mpu
noarotoBke nokymenta. Cratbm 9 m 10 3akoHONpOeKkTa  HE YCTAaHABIWBAIOT HU CPOKH
MPOBEJICHUSI OJKCIEPTU3bl, HU NPUHLUIBL O0TOOpa SKCHEepTOB, OOecrnevyuBarofe ux
HC3aBUCUMOCTb U aBTOPUTCTHOCTL, HU IpaBUJIa O TPAHCHAPCHTHOCTU MNPOBCACHUA SKCIICPTU3BLI U
OMyOJIMKOBAaHUHM €€ WTOTrOB, HU TOPSJOK O0KaJOBaHUS JEHCTBHM HSKCHEPTOB. 3aKOHOMPOEKT
[IpeaycMaTpuBaeT  PEryJaupoBaHUE HEKOTOPBIX BOIIPOCOB IIPOBEICHUSA OKCIEPTU3BI
MO/J3aKOHHBIMUA ~ aKTaMH, HO HE 3aKJaJbIBaéT OCHOBBI JJIsi TaKOro perylupoBaHUs,
OPHUCHTHUPYIOIIUC HA AJOCTUXKXCHUC LIG.H@I\/'I TPAHCIIAPCHTHOCTH U ABTOPUTCTHOCTU SKCICPTHU3LI.
[IpyHuMas BO BHUMaHHE TOT (DAKT, YTO IKCIEPTHOE 3aKIIOUEHHE MOKET SIBJISTHCS OCHOBAaHHUEM
IUIsL TIOJIHOTO 3ampeTa pachnpocTpaHeHus HH(opManuu Ha TeppuTopun KaszaxcraHa, TO ecTh uis
OTpaHUYEHUS] KOHCTUTYIMOHHBIX IpaB TpaxkJaH, BOIPOCHI OOECleYeHHUs] €€ HEeMpeaAB3SITOCTH,
HC3aBUCHMOCTHU U OTKPBITOCTHU CTAHOBATCA MCPBOCTCIICHHBIMU.

[Ipu ananu3ze MONOKEHUH CTaTbu 9 3aKOHONPOEKTAa BO3ZHUKACT OUIYIIEHHE, YTO Pa3pabOTUYMKU
MPOEKTa MOJIHOCThIO OTOXKAECTBIIAIOT MPOLEAYPHl AKCIEPTU3Bl U KiacCU(UKAIMKM MPOTYKIUU.
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Cama crarbst Ha3biBaeTcs «OO0IMEe MONOXKEHUS 00 3KcIepTu3e WHOOPMAITMOHHOM TPOTYKITUH »,
TeM He MeHee, MYHKThl 1 u 2 3To¥ cTaThu cojepKaT OOIIMEe YCIOBHS, KacarolIHecs BO3PACTHOU
KyIaccuuKaluy NpoAyKuuHu. B yacTHOCTH, MyHKT 2 BO3Jaraer oOS3aHHOCTh €€ MPOBEIEHUs Ha
IPOU3BOAUTENICH W pacrpocTpanuteneil mpoxykiuu. IIyHKT 5 crateu 9 comepXuT KpaiiHe
CTpPaHHYIO HOPMY. TOpPSAOK TPOM3BOACTBA BO3PACTHOM KJaCCU(PUKAUUU HHPOPMALMOHHON
MPOJYKIIMH, a Takke oQOpMIICHHUs €€ pe3ylbTaTOB W OIUIaThl ompeaenstoTcs [IpaBuTenbcTBOM
Peciyonmuku Kazaxcran. U3 comepxanus mMpuBENSHHONW (OPMYIUPOBKH JOTUYECKU CIEAYET, UTO
NeSTeNbHOCTh TPOU3BOJMTENCH W  paclpocTpaHUTENed Mo KiIacCHPUKAIUMU  TPOIYKIIUU
MOAJICKUT orjiaTe. BeposTHO, co3jarenu 3akoHa HWMENM B BUAY KilaccU(UKAIUIO,
OCYIIECTBIISIEMYIO TIYTeM MPOBEICHHS DKCIEPTHU3bl, W OIUIaTy mocieaHeil. Ho u3 OykBaibHOTO
TOJIKOBaHHSI HOPMBI 3aKOHOIMPOEKTa CleayeT He 3To. He MeHee CTpaHHOW BBIMJISAUT TOJOKEHHE
NyHKTa 3 aHATU3UPYeMOM CTaThu. Kiaccuukanus (a He SKCIEepTH3a) MPOBOAMTCSA B SBOYHOM
MOPAJZIKE U 33 CYET JINIA, OOPAaTUBLIETOCS 3a €€ MPOU3BOJICTBOM.

Pexomenoauuu.

1. OTMeHHTH NPUHIUN OOS3aTEIBHOCTH MPEAMIECTBYIOMEH pPACIPOCTPAHEHUIO JKCHEPTU3bI
MH(POPMAIIMOHHON TMPOAYKIMH IJIsi JeTed KaK YCTaHaBIMBAIONIMK IeH3Ypy. B kadecTBe
aNbTEPHATHBBl BO3MOXKHO CYIIECTBEHHBIM 00pa3oM mepeopMaTHpOBATh IOJIOKEHHS 3aKOHA,
YCTAaHOBUB TMPEACTHLHO YETKO M (OPMabHO HWCKIIOYHUTENBHBIC CIIy4aW, B KOTOPBIX TakKas
HKCHEPTU3a JIOJDKHA TPOBOAMTHCA. Hampumep, MoxeT OBITh YyCTaHOBICHAa oOs3aTeiabHas
npeaBapuTeIbHAs JKCIepTH3a WHGOPMAIIMOHHONW TMPOAYKIIUH, TPETHASHAYCHHOW IS JIETeH,
CO3JJaHHOM IpU MOJJIEPKKE TOCYAapCTBa.

2. V3menuts mpaBuia mNpoBeneHUS OKcrmepTusdbl.  OHa ODKHA CTaTh JOOPOBOJIBHOM
(HpOBO,Z[I/ITI:CH KaK 10 HMHUIIMATUBEC OpTraHOB yhpaBJICHUA, TakK n 1o HNHUIINATHUBEC
MPOU3BOJIUTEIEH U  PacCHpPOCTPAHUTEIEH nH(pOpMAITHOHHOM MIPOAYKIHH), Oonee

TPAaHCIIAPEHTHON  (JJOJKEH BECTHCH OTKPBITHIN PEecTp IKCHEPTOB, OCYIIECTBISATHCS MyOIUKALUSI
OKCIIEPTHBIX 3aKJIFOUYCHHI), HE3aBHCUMOW  (3aKOHOM JIOJDKHO JIONYCKAaThbesl  (DHMHAHCHUPOBaHHE
OKCHEepPTH3bl KaK 32  CYeT OIJUKETHBIX CPENCTB, TaK M 3a CYET HHBIX WHHUIIMATOPOB
OKCIIEPTH3bI), ONEPAaTHBHOW (CPOK TPOBENEHMSI OSKCHEPTU3bI JOJDKEH OIPECISTHCS TaKUM
o0pa3zoMm, 4ToObl HMH(OpPMALMOHHAS MPOIYKIMS CTAaHOBWJIACH JOCTYMHOW MAJsl MOTpeduTeneit
«CBEXEW» 1O WCTEYCHHWH HEMPOAOIDKUTENIFHOTO  BpPEMEHS IOocie €€  IMPe3CHTAllH)
OTBETCTBEHHOH (B 3aKOHE JIOJDKHA OBITh MPEIyCMOTpeHa MpogecCHOHAbHAs OTBETCTBEHHOCTH
skcriepToB). [Ipomenaypa HmpoBeACHUsI DKCIEPTH3BI, CPOKH €€ IMPOBEICHUs, NPHHIMIBI 0TOOpa
HKCIEPTOB, BO3MOXHOCTh O0XKaJOBaHUsS PE3YAbTAaTOB SKCIEPTU3Bl JOJDKHBI OBITH YCTAHOBIJICHBI
3aKOHOM, a HE MO3aKOHHBIMH aKTaMH.

3. IlpoBecTn dYeTKyl0 TpaHb MEXAYy peryJupoBaHHeM Kiaccudukanuu WHOOPMAIMOHHON
MPOJIYKIIMHU U €€ KCIIEPTHU3HI.
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3.4. KoMMeHTapuu ¥ NpeNJIOKEHUs K TIjaBe 4 3aKOHONPOEKTAa «Bo3pacTHble
KaTeropuv MHEMOPMAMOHHOM NMPOAYKIMU JIA JeTen»

OtpaBasi JOHKHOE JEHCTBUIO OOO3HAUYEHHBIX BBIIIE MEXIYHAPOIHBIX CTAHJAPTOB, KOTOpPBIE
JOMYCKAlOT MAaKCUMaJbHYIO CTENEHb YCMOTPEHMsSI TOCYyJapcTBa B BONPOCAX YCTaHOBJICHMS
3aKOHOJATENbHBIX OTPAaHMYEHUN TMpU 3aluTe OOIIECTBEHHOW MOpaiu, MpeAcTaBiseTcs
BO3MOXXHBIM, TE€M HE MEHEe, MOCTaBUTh BOMPOC O KOPPEKTHOCTH OTHECEHUSI 3aKOHOMPOEKTOM
nHpOpManuM K TOH WJIM WHOM BO3PACTHOM KATETOPUM B KOHTEKCTE OOECIEYCHHsS MPUOPUTETA
3amuThl  TpaB pebeHka. B oco0eHHOCTH 3TO MOXKET OBITh OTHECEHO K TIOJIOKCHUSIM,
JIOMYCKAIOIUM  ONHCAaHUWE U JEMOHCTpPALMI0 DJJIEMEHTOB Hacwiug B HHGOPMAIMOHHON
npoayknuu. B uactHocTH, craThs 13 mpoekTa MOMyCKaeT MOsBICHUE B HHGOPMAIMOHHON
NPOAYKIMHU JJs JeTeil, He JOCTUrmMX 6 JeT, SMNU30JHYECKOro HEeHaTypaIuCTUYECKOTo
u3o0paxkeHus: «puzuyeckoro u (WIM) TICHXUYSCKOTO HACWIMSA TMPU YCIOBHHM, 4YTO B
MH(OPMALIMOHHOW MPOIYKLIMH COAEPKUTCA HJesl TOp)KeCTBa J00pa Haja 3JI0M, COCTpaJaHue K
xepTBe Hacwiusg u (win) ocykzacHue Hacuaus», Craths 15 3aKOHONPOCKTa OMYCKaeT
n300pakeHNe WM ONHMCAaHWE HACUIUS «0e3 HaTypallMCTHYECKOro IMoKa3a Ipoliecca JUIICHUs
KU3HU WM HAHECEHUs YBEYHU, MPH YCIOBUH, YTO B WH(GOPMALIMOHHOW MPOIYKIINH BHIPAXKACTCS
cocTpalaHue K JkepTBe W (WJIHM) OTpHIATEIbHOE, OCYXKIAIoIIee OTHOIICHHE K HACWIHIO (32
HCKJIIOYCHUEM HACHIIMSI, HAMPaBJICHHOTO Ha 3alllUTy OXPaHSEMbIX 3aKOHOM MHTEPECOB IpaxkaaH,
oOmiectBa u rocynapctsa)». llpencraBmisiercs, 4yTo Jake SMU30JMYECKOE M300pakKeHHe HaCUIIUS
HE JIOJDKHO OBITh JOCTYMHO Ui peOCeHKa, HE JOCTUTIIEro MIECTUJIIETHET0 Bo3pacTa. Takke
BO3HMKAET BOIPOC, HACKOJIbKO aJIeKBAaTHBIM SBISIETCS MOAXOJ, B COOTBETCTBUU C KOTOPBIM
pebeHKy, MOCTHTIIEMYy BCEro JHINb 12 JeT, yXe MOXKET BHYIIAThCS MBICIh O JIONMYCTUMOCTH
MPUMEHEHMS] HACUITUS JIJIS 3aIIUThl KaKUX-JIHNOO MHTEPECOB.

Heo0xoauMo Takke OTMETHTh, YTO B KOHTEKCTE paHee IMOCTaBJICHHBIX MPOOJeM, OTHOCSIIMXCS
K TOHATMHHOMY ammapaTry 3aKOHOIPOEKTa, KOPPEKTHOE OTHECeHHWe HWH(POPMaLUOHHON
OPOAYKIIMM K TOH MM HMHOW BO3PACTHOM KaTEroOpuu, MOXKET OBITh 3aTpyJHEHO. ITO, B
YAaCTHOCTH, OTHOCUTCS K YIOTPEOJEHHIO HEHOPMATHBHOHM JIEKCHKH, KOTOpas C Ppa3InYHbIMU
OTPaHUYCHUSIMH JIOIIYCKAeTCAd B IPOAYKTAX, OPUEHTHUPOBAHHBIX Ha pa3HbIE BO3PACTHHIC
KaTeTOpHH.

Pexomenoauuu.

1. BHecTH KOpPpeKTHPOBKM B TOJOXXEHHS 3aKOHONPOCKTA, YCTAaHABIMBAIOUIME IpPaBHJIA
MapKHpOBKM M  Kiaccuukanuu  WHGOPMALMOHHONW  MPOAYKIUH, UL  oOecredeHus
0oJiee BBICOKOTO YpOBHsI HH(GOPMAITMOHHOW O€30MacHOCTH ACTEH.

3.5. KomMeHTapuu ¥ mnpeasioKeHUsT K TIjaBe 5 3akoHonmpoekTra «MapkupoBKa
UH(POPMAUMOHHON  NPOAYKIUH u TpedoBaHuss K o0opory HHGPOPMALMOHHOM
NPOAYKIMH B COOTBETCTBHM € BO3PACTHBIMH KaTeropussMu HHGPOPMALMOHHOMH
NMPOAYKLUH>»

[TpuHUIMTIBI MAapKUPOBKH HH(POPMALMOHHOM MPOIYKLWHU, NPEUIOKEHHbIE 3aKOHOIMPOEKTOM, HE
MPEACTABISIIOTCA ONTHUMAIBHBIMUA. Tak MpPOEKT MpelycMaTpUBaeT OTCYTCTBHE MAapKHUPOBKH

MPOAYKIIMU YHUBEpCAIBLHOTO XapakTepa (MyHKT 3 craThu 17), HO IpH 3TOM 00S3bIBACT HAHOCUTH
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MapKHPOBKY TPOAYKIIMM BO3PAaCTHOW KaTErOpuu «to 6 mer» OueBWAHO, YTO €CIHU
K MOTPEOJICHUIO MPOAYKIMU MOXKET OBITh JIONMYHIEHO JIMIO, HE JOoCTUTIee 6 JeT, TO
Takas TMPOMYKIHS COOTBETCTBYET KpHUTEpHIO oOecrieueHruss WHPOPMAIMOHHOW  0€30macHOCTH
peOeHKa, U He TOJDKHA MapKHUPOBATHCA.

OcHOBHOM 3aadyeil MapKUPOBKH, KaK MPEACTABISACTCS, SBISETCS MHPOPMHUPOBAHUE DPOAMTENCH
peOeHKa MM €ro caMoro O BO3MOXKHBIX YIpO3ax HAHECEHHMs BpelJa B cllydae IMOTpeOJIeHHs
pebenkoM nH(poOpMaIyH, a HE B UHPOPMHUPOBAHUU 00 OPUEHTHUPOBAHHOCTHM HH(OpMAIMU HA Ty
WIA UHYI BO3pacTHYI0 rpynny. Tak Kak HU yHMBepcCalbHas, HU NpeJHa3HauYeHHas JUIsl BO3pacTa
MeHee 6 yieT nHpopMaIys He MOKET HaHECTH Bpell 370POBBIO U PAa3BUTHIO peOCHKA, HET CMBICIIA
B €€ MapKHpPOBKE.

Pexomenoauuu.

1. OrMeHUTh MapKUPOBKY HH(OPMAIIMOHHOW MPOAYKIMH, OTHOCSIICHCS K BO3PAaCTHOM
KaTErOpUu «I0 6 JIeT».

3.6. KoMMeHTapun W mpemiokeHuss K riase 6°C 3akoHompoexta «JlocTymHoe st
pedeHka BpemMsa»

3.6.1. FOpuanyeckas TEXHHKA 3aKOHOIPOCKTA

Ha mnpumepe Homepa M Ha3BaHMsI paccMaTpUBAacMOM IJIaBbl MPUXOIUTCS OTMETUTh, 4YTO
IOpUMYEcKasl TEXHHKA 3aKOHOIMPOEKTa SIBISETCS HENOCTATOYHO INpopaboTaHHOW. Bo-mepBbiX,
rJlaBa MPOEKTA, SBJSAACH IIECTOM IO MOPSAKY MPEACTABICHUS, UMEET HOMEP <«O», TaKOH Xke, Kak
u y mnpenpiaymieil  rinaBbl. COOTBETCTBEHHO, U TMOCIEAYIOIIME TIJaBbl HMEIOT HEBEPHYIO
HyMepauuio. Bo-BTOpbIX, Ha3BaHME IJIaBbl HE COBMAJaeT ¢ ee coaepxkanueMm. Kak crenyer us
Ha3BaHUS W U3 JeQUHULMU JOCTYIHOTO Ui peOeHKa BpeMEeHH, TjaBa JOJDKHA COAEp)KaThb
pErylIupoBaHUE BOMPOCOB, OTHOCALIMXCS K OINpPEACICHUIO Iepuoja BpeMEeHH CcyTok (Imo
MECTHOMY BpPEMEHHM) 0€30MMacHOro J0CTyma pebeHka K wH(popMarmoHHoW mpoaykuuu. OmHako
3TOMY BOIPOCY IIOCBSIIEHO JIMIIb HE3HAYUTEIBbHOE YHCIO HOPM, OCTaJIbHBIE IIOJIOXKEHHUS,
coJlepKaliecs B paccMaTpuBaeMoil TiaBe, (OpPMYIHPYIOT CHelUalbHble TPeOOBaHMS Kak K
pacrpoCTpaHEHUIO  OTIECJIBHBIX  BHJIOB  HMH(QOPMALMOHHOM  Mpoaykuuu (B YaCTHOCTH,
KOMITBPIOTEPHBIX ~WIP), TaK © K OTACIbHBIM CIIOCOOaM pacrpocTpaHeHus HHGOpMAIUK
(mampumep, wepe3 Wutepner). [Ipu 3TOM BOMpOCH BPEMEHU JOCTYMHOCTH WH(POPMAIUOHHON
MPOAYKIIMH B OOJBIIMHCTBE CTaTei BOOOIE HE MOJAHUMAIOTCS.

HeoO6xomuMo oOTMETHUTh, YTO TIPOOJIEMBI C IOPUAMYECKON TEXHUKOW CBOWCTBEHHBI BCEMY
3aKOHOIIPOEKTY. Hampumep, anamormuHas ONHCAHHOW BBHINIE MpoOJeMa  HEMOJHOTO
COOTBETCTBHUSI HA3BaHHS TJaBbl €€ COJECPKAHWUIO, MOXXET OBITh BBHISBIIEHA TPH PACCMOTPEHUU
TJIaBbl 2 3aKOHOMPOEKTa, KOTOpas Ha3biBaeTcs «l oCynapCTBEHHAsl TMOJUTHUKA M KOMIETEHIUS
roCyAapCTBEHHBIX OPTraHOB B O0JACTH 3allUTHl peOeHKAa OT MH(POPMAIMK, HAHOCSIICH Bpea ero
3I[OpOBBIO n paSBI/ITI/IIO». HOMI/IMO peH_IeHI/I}I 3a5BJICHHBIX B HAa3BAaHUU BOHpOCOB, IIOJIOKCHUA
YKa3aHHOH TJIaBbl TAKXKE€ YCTAHABJIMBAIOT pa3rpaHUUYCHUE MEXKIY 3alpenieHHON W OTpaHHUYCHHOMN
Kk obopory uH(popmanuei (crateu 6, 7).

4U
B 3aKOHOIIPOCKTE rjiaBa UMEET HOMED b », 4TO, O4YE€BUJHO, HEBEPHO, TAK KaK MPEABbIAYIIAasA TJiaBa UMCET TOT KC HOMEDP.
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B uumcne apyrux TeXHHUYECKHMX TNpOoOJIEeM 3aKOHOMPOEKTa CieayeT BbLACIUTH elle JBe. Bo-
MEPBBIX, TPOCKT CTPYKTYPHPOBAaH HE COATAHCHPOBAHO: BKIIOYAs YpPE3MEPHO MOJIPOOHBIN
HOHATUNHBIN afrmapar, OH JIMIIb IHOBCPXHOCTHO WM C HCIOJb30BAHUCM 6J'IaHKeTHI>IX HOpM
peryaupyer KJIIOYeBbIE HHCTUTYTHI, TaKWe KaK TMpaBWia MPOU3BOJICTBA AKCIEPTHU3HI,
JESITEIbHOCTh KOHTPOJILHOTO (HAJ30pHOTO) oprana W mp. [loNokeHUst MPOeKTa cojepkKar
MPOTHUBOPEUUBBIC ¥ AYOIUPYIOIIUE JPYr JApyra IOJIOKEHHUS, CYINIECTBEHHO 3aTpyIHSIOIINE
ero TojkoBaHue. K mpumepy, ycTaHOBUB B OJJHOU CTaThe 3aKOHA HAIPABIIEHUS TOCYIapCTBEHHON
MOJIMUTUKU B O0JIACTH 3alUTHI MpaB jaeTel (MyHKT 2 ctartbu 4), B Ipyroil 3aKOHOMPOCKT HAICIACT
IIPaBOM ONpEACTATh TaKWEe HaNpaBlIeHHUS HCIOIHUTENbHBIe opransl Pecnyonuku Kazaxcran
(myakr 1 crateu 5). Bo-BTOPBIX, HPOCKT COAEPKUAT 3HAYUTECIBLHOE YHCIO OMIKOOK, B HEM
MYTAalOTCsl  HOMEpa IYHKTOB, MPOUCXOJUT  pPAcCOriacoBaHWE B  CIOBOYIOTPEOJICHUH.
[Ipu BHEmIHEW HE3HAYMTEIHHOCTH, OSTO MOXKET BIHMATH Ha TOJIKOBAaHHE W TNPHUMCHCHHE
3aKOHOJATENLHOTO aKTa.

3.6.2. BBeneHue 0053aHHOCTH BelIaTeNe KOHTPOIUPOBATh MPSMON 3pup

Urto kacaeTcs HEMOCPEICTBEHHOIO  HMCCIEIOBAHUSA  COAECPXKATEIBbHOM YacTU  IOJOXKEHUM
T'JIaBblI

«JloctymHoe 1isi peOeHKa BpeMsi», TO MPHU €€ PACCMOTPEHHH BO3HUKAET BOMPOC O COOITIOECHUU
TpeOOBaHMI 3aIIUTHI CBOOOBI BBIPAKECHUSI MHEHUH DSJl CBSI3aHHBIX HOPMOIIOJIOKEHUH, KOTOpHIC
BBOJSIT 00S3aTENHHOCTh OTPAHUYCHHS TPAHCISALUU CPEJICTBAMH TeJepaJUuOBEIIaHUs TPOrPaMM,
OTHOCSIIUXCS K Kareropuu «c 18 ymeT» mo Tenekananam / pagpocTaHiusM, ¢ 6 10 23 4acoB 1o
MECTHOMY BPEMEHH W MapKHPOBKH TaKOW MPOIYKIIMH, IakKe B TOM CIlydae, €CIId MporpaMma
uaer B upsmom sdupe (myHkrel 2 u 3 cratbu 18, mynkr 2 crateu 19, mynkt 3 crateu 23
3akoHoMnpoekTa). Kak mpejacraisiercsi, Takoe TpeOOBaHUE MPOTHBOPEUUT HE TOJBKO MPUHIUITY
CBOOOIBI  BBIPAKEHUS MHEHHS, JCUCTBYIOIIEMY 3aKOHOJIATEIbCTBY Pecniyomuku
Kazaxcran (craree 26 3akoHa «O cpeacTBax MaccOBOW MH(POPMAIMK»), HO H 3[PaBOMY CMBICTY.
Cama cyTh M3BATUH WH(POPMAIIMOHHOTO 3aKOHOMATENIHLCTBA B OTHOUICHWH MPOTPaMM, HIYIIUX B

npsiMoM 3Qupe, COCTOMT B TOM, 4yro mnpenacraButenu CMU-npousBoauTes tene- /
paguonporpaMMbl HE MOTYT TIpeayrajare W INPOKOHTPOJIUPOBATH JEHCTBHUS  YY4ACTHHUKOB
IIpOrpaMMBbl,  a CIEAOBAaTEIbHO, 3apaHee OTHECTU TaKyl IporpaMMmy K OIpeAeIeHHOU

BO3PAacTHON KaTE€rOpHUH.

Pexomenoauuu.

1. CkoppekTHpoBaTh IOPUAMYECKYI0 TEXHUKY 3aKOHOIMPOEKTa, MHHUMH3HPOBATH YHUCIIO
OTCBIIOYHBIX (OJAHKETHBIX HOPM).

2. VYcrpaHuTb U3 3aKOHONpPOEKTa TpeOOBaHMS K  KiIaccuuUKaMM W MapKUPOBKE
WH(POPMAITMOHHON MPOAYKIINHU, PACTIPOCTPAHIEMON B IIpsMOM ddupe.
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3.7. KomMeHTapuu M NpelJoKeHUs K rjiaBe § 3aKoHONpoeKTa «3aKJIIYNTEIbHbIE
MO0JI0KEeHU S1»

3.7.1. OTBETCTBEHHOCTh 3a HapyIIEHHWE 3aKOHA

3aKOHOMPOEKT B CTaThe 26 CONCPKUT JIMIIb  OTCBUIOYHBIE HOPMBI 1O  Bompocy 00
OTBETCTBEHHOCTH 3a €ro HapyiieHue. Mexay TeM, Kak MOKa3blBaeT NMpakTUKa JIPYrux CTpaH, B
KOTOPBIX MPUHUMAIOCHh TMOA00HOE 3aKOHOAATeNbCTBO (Hampumep, Poccwiickoit ®emepariun),
MMEHHO BBEJCHHUE HOPM OTBETCTBEHHOCTH 3a HApYILEHHE 3aKOHOJATEIhCTBA O 3allUTE JeTei
MPUBOJIUT K BOSHUKHOBEHHMIO CAMBIX OCTPBIX IHUCKYCCHI B OOINECTBE M OMACEHUN BO3MOKHOCTHU
HEMPOIOPLHMOHANIBHOIO  OrpaHWYeHHs] TMpaB Ha CcBOOOAY TMOMCKa M  pacHpoCTpaHEHUs
unpopmanuu. HeompeneneHHOCT B BOIpOCaX CYOBEKTHOTO COCTaBa, MPOLEAYpPbl U MEpPbI
OTBETCTBEHHOCTH HE TMIO3BOJSET  OICHUTh, KAKUMU OyayT TIOCIHEACTBHS  MPUHSTHUS
3aKOHOIPOEKTA JIJIsl YYACTHUKOB PHIHKA OOpamieHuss HHPOPMAITMOHHON MPOIYKIUH.

3.7.2. Cpoku BCTYIJICHHSI 3aKOHA B JICHCTBUE

3aKOHONPOEKT HE MpEeAyCMaTPHBAET CKOJIb-HHOYIb 3HAYUTEIBHOTO IEPEXOAHOTO IEepPHOona, MO
UCTEUEHUH KOTOPOTrO 3aKOH BceTymaeT B aeiictBue. Ctarhs 27 3aKOHONPOEKTA YCTAaHABIUBAET
JECATUIHEBHBIM CPOK Ha €ro BBOA B JieiicTBHE. MEXIy TeM, KaK MOKa3bIBaeT OIBIT MHBIX CTPaH,
a TaKKe CTPYKTypa CaMOro 3aKOHOIPOEKTa, TPeOyeTcsi HEKOTOPBIl «IepeXOAHBIH Mepuoa», B
TEYEHHE KOTOPOTO JODKHO OBITh NPHBEICHO B COOTBETCTBHE 3aKOHOAATENBCTBO B CMEKHBIX
cepax, a TaKKe OCYLICCTBIECHA MOJATrOTOBHTENbHAs (BKJIOYAs Pa3bICHUTEIBHYIO) padoTa ¢
ydacTHHKaMH 000poTa WHGOPMAIMOHHON mpoxykunu. ONTHMalTbHBIM NPEICTAaBISETCS CPOK,
coctaBsironii 12-18 mecsieB ¢ AaThl IPUHATHS U OMYOJIMKOBAaHUS 3aKOHA.

Pexomenoauuu.

1. 3akpenurth copa3MepHbIe, IOHATHBIE W TPOJAMKTOBAHHBIE HACYIIIHOW IMOTPEOHOCTHIO
MCEXAaHU3MbI OTBECTCTBCHHOCTU 3a HapyHIicHUC 3aKO0Ha, KOTOpPbIC JOJI?KHBI GBITB
OTpaXkeHbl UIMEHHO B 3TOM HOPMATHBHOM aKTe (C BO3MOYKHOCTBIO MOCIIEAYIOIIETO MyOIMpOBaHUS
HOpPM B Hpoq)HHBHOM 3aKOHOAATCIbCTBC, HAIIPHUMCP, B 3aKOHOAATCIBLCTBC 06 aI[MHHHCTpaTHBHOfI
OTBETCTBEHHOCTH).

2. OOecrieunTh BHEIPEHHE 3aKOHA Yepe3 MEXaHW3M I[IOJTAIHOTO BBEACHUsS B JeiicTBue. B
MEPEeXOTHBIA TIEPUOJT JOJDKHBI OBITh CO3JaHBl HEOOXOAMMBIC Ui OOECIICUCHHsSI pPeatbHOTO
(GYHKIIMOHUPOBAHUS 3aKOHAa MHCTHUTYTHI (CO34aHAa WHCTUTYIHMOHAIbHAs WHQPACTPYKTypa JUIs
MPOBEICHUST KCIEPTU3bI, CHOPMHUPOBAHBI KOHTPOJIBHBIE OPTaHbl, YTBEPXKIACHBI WX PETIIAMEHTHI,
MOJTrOTOBJICHBl ~ HEOOXOIMMBIE  pEeecTpbl,  YTBEPXKIAEHBI  MEPEUYHH  aJIMUHUCTPATUBHBIX,
OpPTraHU3allMOHHBIX, TEXHHUYECKUX W MPOrPAaMMHO-AMIAPATHBIX  CPEACTB  3allUTHl  JeTeH
OT BpenHOM wuH(pOpMalnuM), TMpOBEICHAa pa3biCHHUTENbHAs pabdoTa C MPEICTaBUTEISIMU
pbhIHKa 000poTa HHOOPMAITMOHHON MPOAYKITUH.
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